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STATEMENT OF ISSUES ON APPEAL 

I DId the tnal court err by findmg that a nonresIdent chIld may not pay tUItIOn under South 

CarolIna Code § 59-63-30 so as to be elIgIble to enroll m a Charleston County School Dlstnct 

magnet school? 

II DId the tnal Judge err by findmg that Charleston County School Dlstnct's polIcy of excludmg 

nonresIdent chIldren from ItS magnet schools does not VIOlate the equal protectIOn clause of the 

South Carolma ConstItutIOn? 

STATEMENT OF THE CASE 

On June 28, 2010, Respondents/Appellants ("Plamtrffs") brought thIS laWSUIt pursuant to 

S C Code SectIOn 15-53-10 et seq (1976), as amended, commonly referred to as the Umform 

Declaratory Judgments Act, to request the CIrCUIt court to declare the Plamtlffs' legal fIghts under 

S C Code SectIOn 59-63-30(c) and Code SectIOn 59-63-490 whIch are part of the EducatIOn 

statute SpecIfically, PlamtIffs requested the lower court to declare whether they were reqUIred 

to move theIr reSIdence and domIclle from Berkeley County to Charleston County m order for 

Storm M H ("Daughter") to enroll m the AcademIC Magnet HIgh School ("AMHS"), whIch IS 

located m the Charleston County School DIStfICt ("CCSD"), on or before August 9,2010 

Pursuant to § 15-53-80, Appellants/Respondents ("Defendants") were named as partIes to 

that actIOn because the Declaratory Judgment Act requITes that "[ w ]hen declaratory relIef IS 

sought all persons shall be made partIes who have or claIm any mterest whIch would be affected 

by the declaratIOn, and no declaratIOn shall prejUdICe the fIghts of persons not partIes to the 

proceedmg " Defendants moved the lower court to dIsmISS PlamtIffs' request for declaratIOn 

of theIr legal fIghts because they belIeved that the Piamtiffs must, but dId not, exhaust 



admInIstratIve remedIes and faIled to state suffiCIent facts to constItute a cause of actIOn and that, 

therefore, the lower court dId not have subject matter JunsdictIOn 

On July 19,2010, the lower court began a non-Jury tnal It contInued the tnal untIl July 

22,2010 On July 21, 2010, pursuant to Code SectIOn 59-19-560, PlaIntIffs appealed the 

Defendants' decIsIon to deny Daughter an Inter-dIstnct transfer under Code SectIOn 59-63-490 to 

the CIrCUIt court In ItS appellate capacIty After the second day oftnal, July 22, 2010, the lower 

court took the case under advIsement On July 28, 2010, the lower court Issued ItS order and 

took JudIcIal notIce of the fact that, on July 21, 2010, PlaIntIffs had appealed the Board's 

admInIstratIve decIsIOn regardIng Code SectIOn 59-63-490, therefore, the lower court found that 

It no longer had ongInal JunsdictIOn over that Issue and could not make a declaratIOn WIth 

respect to 59-63-490 The lower court granted Defendants' motion to dIsmIss regardIng that 

Issue 

However, the lower court found that It had JunsdictIOn to declare PlaIntIffs' legal nghts 

under Code SectIOn 59-63-30 and concluded that the Defendants' polIcy that reqUIres PlaIntIffs 

to establIsh domIcIle In Charleston County before enrolhng Daughter In the AMHS VIOlates 

59-63-30(c) On July 28, 2010, the lower court declared and ordered that PlaintIffs were not 

reqUIred to estabhsh domIcIle In Charleston County and were entItled to enroll Daughter In the 

AMHS on or before August 9,2010, so long as they purchase real property In the CCSD WIth a 

tax assessed value of$300 00 or more not later than September 30,2010 

AddItIOnally, the lower court found that Daughter, as a nonreSIdent chIld, may not pay 

tuItion to attend the AMHS because It IS a magnet school but, Instead, must meet one of the 

reSIdency reqUIrements of 59-63-30 July 28, 2010 Order p 12-13 at R p 12-13 And, the 
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lower court found that CCSD's polIcy of excludmg nonresIdent chIldren from ItS magnet schools 

does not vIOlate the equal protectIOn clause of the South CarolIna ConstItutIOn July 28, 2010 

Order p 13 at R p 13 

On August 5, 2010, Defendants appealed the lower court's order In accordance wIth 

S C Code SectIOn 18-9-220 and Rule 241, SCACR, that appeal automatIcally stayed the relIef 

gIVen to the PlamtIffs by the lower court PlamtIffs requested the lower court, by motion of 

August 9,2010, to 11ft the automatIC stay pursuant to Rule 241, SCACR Also, on August 9, 

2010, Daughter purchased real property m the CCSD wIth a tax assessed value greater than 

$30000 

On Fnday, August 13,2010, five days before school was to start, the lower court lIfted 

the automatIc stay statmg "Daughter has only one opportunIty to attend the AMHS as a nmth 

grader She, not the CCSD, WIll suffer Irreparable harm If thIS court does not 11ft the automatIc 

stay If she prevails on appeal and thIS court does not lIft the automatIc stay, It wIll ImpossIble 

for her to attend the AMHS m the nInth grade due to the tIme delay caused by Defendants' 

appeal That opportunIty WIll be lost forever and Daughter has no other legal remedIes aVailable 

to her to recover that lost opportUnIty" August 13,2010 Order p 4 Durmg the same heanng 

before the lower court, Defendants then requested the lower court to stay ItS order hftmg the stay 

whIle they petItIOned thIS court to reVIew the order lIftmg the automatIc stay The lower court 

demed that request The AMHS enrolled Daughter on the afternoon of August 13,2010 

On August 17, 2010, the day before school was to start, Defendants petItIOned thIS court 

to reVIew and revoke the lower court's August 13,2010, order that lIfted the automatIC stay 

tnggered by the lower court's July 28, 2010, Order Daughter began attendmg classes at the 
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AMHS on August 18,2010, the first day of the 2010-2011 academIc school year By order of 

September 16,2010, thIS court demed the Defendants' petItIon to revoke the tnal court's order 

that hfted the automatIc stay 

Plamtrffs receIved notIce of the lower court's July 28, 2010 Order on July 31, 2010, and 

notIce of the Defendants' appeal ofthat order on August 7,2010 Piamtiff's cross-appealed the 

lower court's July 28, 2010 Order by servmg notIce of that appeal on Defendants on August 23, 

2010 

STATEMENT OF FACTS 

The AcademIc Magnet HIgh School ("AMHS") IS a taxpayer - funded school located m 

the Charleston County School DIstnct ("CCSD") The attendance zone for thIS magnet school, 

as set up by the CCSD, IS the whole of Charleston County, therefore, regardless of where a chIld 

hves m Charleston County, the chIld IS ehgible to attend the AMHS subject only to ItS academIC 

admISSIOn cntena whIch IS dIscussed mfra In December of2009, a reputable, mternatIOnally 

dIstnbuted news magazme ranked the AMHS as the number one magnet hIgh school, and as the 

12th best pubhc hIgh school, m the Umted States The AMHS's cUITlculum IS very ngorous, 

WIth almost all of ItS courses bemg taught at the honors or college advanced placement level It 

IS the sole hIgh school located m the tn-county area (Berkeley, Charleston, Dorchester CountIes) 

that has only academIcally gIfted and motIvated students enrolled 

The AMHS has less than 600 students enrolled, has a 20 1 student - to - teacher ratIO, 

and has class SIzes WIth no more than 25 students WIth most classes havmg fewer than 25 

Students must apply to attend the AMHS whIch enrolls only students who demonstrate 

exceptIOnal academIC abIhty and performance as shown by natIOnal and state standardIzed test 
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scores, grades, courses taken, and teacher recommendatIOns The Defendants cannot, and do not, 

transfer or assIgn students to the AMHS, a student must qualIfy for admIssIOn In accordance wIth 

the above referenced academIc admIssIOn crIterIa 

Importantly, the AMHS accepts students who are quahfied for admIssIOn regardless of 

whether they lIve In the CCSD at the tIme of applIcatIOn, however, the Defendants have taken 

the legal posItIOn that the AMHS IS reserved only for students who are phYSIcally domIcIled In 

the CCSD ("resIdent chIld") Therefore, Defendants refuse to allow an admItted student who 

does not lIve In the CCSD ("nonresIdent chIld") to enroll In the AMHS unless the student and the 

student's parent or guardIan move to the CCSD (June 7, 2010, letter from Emerson to 

McSwaIn, p 2 at R p 200) The student's parent or guardIan must SIgn an affidaVIt statIng that 

he or she and the chIld are domIcIled In Charleston County before enrollment Into the AMHS 

WIll be allowed (AffidavIt of a Student's DomIcIle at R p 159) 

PlaIntIff Gayla S L McSwaIn ("Parent") IS the mother and guardIan of mInor PlaIntIff 

Storm M H ("Daughter") They lIve In an adjOInIng school dIStrICt, Berkeley County School 

DIStrICt ("BCSD") Daughter applIed to the AMHS In the WInter of 2009 At the tIme that 

Daughter applIed to the AMHS, Parent assumed that It would be necessary for PlaIntIffs to 

change theIr legal reSIdency to Charleston County If Daughter were accepted for admISSIOn to the 

AMHS because the AMHS's applIcatIOn stated that an applIcant had to be a Charleston County 

reSIdent (ComplaInt p 2 at R p 17) 

In January of2010, Daughter was accepted for admISSIOn by the AMHS to begIn the 9th 

grade on August 18, 2010 The AMHS reqUIred daughter to confirm her IntentIOn to enroll at the 

AMHS by January 28, 2010 The ConfirmatIon Form asked for the student's "Charleston 
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County ResIdence Address" (ConfirmatIOn Form at R p 174) Upon seemg that request, 

Parent filled m all of the blanks ofthat form (please note those portIOns m blue Ink) except the 

blank requestmg a Charleston County address At some pomt later, Parent called the AMHS and 

spoke wIth whoever answered the phone, explamed that Parent could not provIde a Charleston 

County address because "we don't lIve m Charleston County yet" (McSwam affidaVIt p 2 at R 

p 67) The lady answenng the phone stated somethmg to the effect of that "thIS Issue comes up 

every year, you should Just state that you'll be provIdmg the address sometIme before she 

enrolls" (Parent dId not note the lady's name because It was not Important at the tIme to do so, 

and It IS neIther Important nor relevant now) (McSwam affidaVIt p 2 at R p 67) Parent stated 

on the ConfirmatIOn Form that "we WIll prOVIde [a Charleston County reSIdence 'address] pnor to 

enrollment" (McSwam affidaVIt p 2, R p 67) (Please note that that mformatIOn, along wIth 

Daughter's SIgnature, IS m black Ink) After mailIng the ConfirmatIOn Form to the AMHS, 

Parent dIscovered that a number of chIldren who she knew to be hvmg m Berkeley County were 

attendmg magnet schools m the CCSD (McSwam affidaVIt p 3 at R p 68) 

In February of 2010, VIa letter, Daughter was released by the BCSD to attend school m 

the CCSD wIth the caveat that BCSD would not be responsIble for any tuItIOn or transportatIOn 

fees that the CCSD mIght charge to Piamtiffs (BCSD letter to McSwam at R p 188) Upon 

seemg the reference to "tuItIOn" m the letter from BCSD, Parent researched the EducatIOn 

Statute and mqUIred of Defendants about theIr polIcy that would reqUIre Piamtiffs to move to 

Charleston County because PlamtIffs dId not want to move If they could pay tuItIon mstead 

(McSwam affidavlf p 3 at R p 68) Defendants, through theIr attorney, John F Emerson, 

mitIally mdicated that Piamtiffs, to aVOId movmg to Charleston County, could pay tuItIOn or buy 
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real property m Charleston County wIth a tax assessed value worth at least $300 00 under Code 

sectIOn 59-63-30, or could get the consent of the CCSD Board of Trustees for an mter-dlstnct 

transfer to enroll Daughter at the AMHS under Code sectIOn 59-63-490 (March 24, Apn120, 

and Apnl 21, 2010, emaIl from Emerson to McSwam at R p 189-190, McSwam ajjidavlfp 3 at 

R p 68) 

Plamtrffs offered to pay tUItIOn but Parent never receIved a response from the Defendants 

about the amount of that tUItIOn (March 24, Apn120, and ApnI21,2010, emaIl from McSwam 

to Emerson at R p 189-190, McSwam ajjidavlt p 3 at R p 68) Plamtrffs also began 

negotIatIOns to purchase real estate m Charleston County (McSwam ajjidavlt p 3 at R p 68) 

PlamtIffs also requested the consent ofthe CCSD Board for an mter-dlstnct transfer 

pursuant to 59-63-490 by wntmg a letter to the CCSD's Supenntendent m late May 2010 (May 

11,2010, McSwam letter to McGmley at R p 194) In response to that letter, Defendant 

McGmley called Parent to mform Parent that AMHS IS reserved for Charleston County resIdents 

only, and that she would recommend that the Board not allow Daughter to enroll m the AMHS 

Parent mqUIred about bemg able to speak to the board but Defendant McGmley stated that the 

Board would make ItS decIsIOn m a "closed" executIve sessIOn, and that Parent could not appear 

or speak at that seSSIOn Parent then asked about an appeal of that deCISIon and Defendant 

McGmley stated that there would be no appeal from the Board's declSlon Parent explamed that, 

although she dId not want to do so, she most probably would have to ask a court of law to decIde 

the Issue to whIch, among other statements, Defendant McGmley responded, "Well, do what you 

gotta do" and "You WIll have to take It to court" and that she would let Parent know the Board's 

deCISIOn on June 8 after the Board meetmg of June 7th (whIch dId not actually occur untIl June 
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14th) (May 11, 2010, McSwam letter to McGmley wIth May 25 , 2010, McSwam handwrItten 

notes regardmg call from McGmley at R p 194, McSwam affidavIt p 3 at R p 68) 

On June 11,2010, Parent receIved a letter from CCSD's attorney (dated June 7, 2010) 

WhICh stated that It IS the CCSD "staff posItIOn that Storm cannot be admItted to the AcademIc 

Magnet unless she actually resIdes m Charleston County, m comphance wIth 59-63-30(a)-

(c)" (June 7, 2010, Emerson letter to McSwam, p 2 at R p 200) After further correspondence 

Via email WIth CCSD's attorney and at hIS mstructIOn, on June 12,2010,Parentrequested,by 

letter emaIled to the CCSD's attorney, that the CCSD Board accept Daughter as an mter-distrIct 

transfer student pursuant to Code SectIOn 59-63-490 or pursuant to 59-63-30(c) (June 12,2010, 

McSwam letter to Emerson, p 5 at R p 208) CCSD's attorney had earlIer mformed Parent that 

he mIght not be able to get Parent's June 12 letter to the Board prIor to ItS June 14 meetmg 

(832 a m June 9, 2010, Emerson email to McSwam at R p 202) Parent requested that the 

Board's declSlon regardmg PlamtIffs' request be postponed untIl the Board's next meetmg of 

June 28 If the letter could not be read by the Board before It made a declSlon on June 14, 2010 

(June 12,2010, McSwam email to Emerson at R p 203) 

On June 22, 2010, Parent receIved a letter from the CCSD's attorney (that was dated June 

16,2010) that stated the Board "elected to take up the Issue anyway," although ItS attorney had 

mformed It that PlamtIffs had requested that the Board postpone ItS declSlon untIl after It had 

read the Plamtlffs' "detaIled letter explammg [theIr] posItIon" The letter contmued by statmg 

that the Board "voted unammously m open seSSIOn to admIt Storm to the AMHS If your famIly 

estabhshes 'resIdence and domICIle' m Charleston County before school starts" (June 16,2010, 

Emerson letter to McSwam at R p 200) 
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On June 27, 2010, PlamtIffs filed a declaratory judgment actIOn to have the court 

determme whether they must move to Charleston County to enroll Daughter m the AMHS 

Complamt, p 4 at R p 19) On June 28, 2010, the PlamtIffs served a subpoena on the CCSD 

requestmg that It produce all documents that relate to the Defendants' deCISIOn that Daughter 

must move to Charleston County to enroll m the AMHS In response, on July 8,2010, the 

PlamtIffs receIved the mmutes of the Board's June 14,2010, meetmg Those mmutes show that 

"the Board approved [Daughter's]Appeal, subject to resIdency and domIcIle confirmatIOn The 

motIon was approved 7-0" June 14, 2010, CCSD Board mmutes, p 4 at R p 179) The only 

reason that the Defendants have gIven for theIr declSlon IS that the AMHS IS reserved for 

students who are domIcIled m Charleston County 

Daughter dId not purchase real estate m Charleston County untIl after the tnal judge 

declared that she could enroll m the AMHS so long as she purchased that real estate by 

September~30, 2010 due to the Defendants' pOSItIOn that even IfPlamtIffs made such a purchase, 

Defendants would not allow Daughter to enroll m the AMHS (June '7,2010, Emerson letter to 

McSwam, p 2 at R p 200) Daughter purchased the reqUISIte real estate on August 9, 2010 

(QUItclaim deed at R p 185) 

Defendants' wrItten polIcy regardmg the adilllssion to CCSD schools of chIldren who do 

not reSIde m the CCSD states as follows 

Policy JFAB NonreSident Students 
Purpose To establIsh gUIdelmes for admIttmg to Charleston County School DIstnct 

schools those students who do not reSIde m the dIstnct 

TUitIon 
The dIstnct may charge tuItIOn to certam non-resIdent students Students who qualIfy for 

attendance under CIrcumstances set out m SectIOn 59-63-30 of the South Carolma Code of Laws 
shall not be charged tuItIOn 
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Examples of students who must pay tuitIon mclude a person so situated as to be better 
accommodated by a school of an adJommg dlstnct (59-63-490) 

The associate supenntendent shall collect the tuitIon as specified m SectIOn 59-63-480, 
South Carohna Code of Laws, 1976 In accordance therewith, the dlstnct shall determme the 
monthly per student cost of all overhead expenses of the school, which shall mclude all expenses 
of the school not pmd by the state and shall reqUire that the parent/legal guardian make those 
monthly payments (CCSD PolIcy JFAB at R p 161) 

ARGUMENTS 

I A nonreSident child may pay tUitIOn under South Carolina Code § 59-63-30 so as to be 

eligible to enroll m a magnet school 

The tnal court erred because ItS constructIOn of Code § 59-63-30 and Code § 59-19-90 

together IS flawed Code § 59-63-30, m relevant part, states 

Qualifications for attendance 

Children shall be entitled to attend the publiC schools of any 
school distriCt, Without charge, only If qualified under the follOWing 
provIsions of this section 

(a) Such child reSides With ItS parent or legal guardian, 

(b) The parent or legal guardian, With whom the child reSides, IS a reSident 
of such school diStriCt, or 

-(c) The child owns real estate In the district having an assessed value of 
three hundred dollars or more (EmphaSIS added) 

Code SectIOn 59-19-90, m relevant part, states 

General powers and duties of school trustees 

The board of trustees shall also 

(10) Prescribe conditions and charges for attendance Be empowered to 
prescribe conditions and a schedule of charges based on cost per 
pupil as last determined, for attendance In the public schools of the 
school district for 

(a) children of parents temporarily reSiding Within the school diStriCt, 

(b) children whose parents or legal guardians live elsewhere but 
who are reSiding With reSidents of the school diStriCt, and 

(c) children of parents reSiding on Federal property or military or 
naval bases of the Umted States located Within or adjacent to the 
boundaries of such school diStriCt, and 
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(d) all other children specially situated and not meeting the eligibility 
reqUirements of Section 59-63-30, but who shall have petitioned the 
trustees In writing seeking permission to attend the public schools of 
the school district 

"When the language of a statute IS 'plam and unambIguous, and conveys a clear and 

defimte meanmg,' there IS no need to employ rules of statutory constructIOn, and [a] court 'has 

no nght to look for or Impose another meanmg '" State v Jlhad, 339 S C 235 at 240,528 S E 

2d 696 at 698-699 (S C App 2000), r 'vd on other grounds, 347 S C 12,553 S E 2d 249 (2001) 

cltmg Cay ofColumbw v Amencan Czvzl LIbertIes UnIOn, 323 S C 384,387,475 S E 2d 747, 

749 (1996) "[A] Court cannot construe a statute WIthout regard to ItS plam and ordmary 

meanmg, and may not resort to subtle or forced constructIOn m an attempt to hmit or expand a 

statute's scope" Cay ofColumbw , 323 at 388, 475 S E 2d at 749 "A court SImply cannot Ignore 

such patent and defimte statutory language m order to force a constructIOn not mtended by the 

legIslature" State v JIhad, 339 SCat 249, 528 S E 2d at 699 cltmg WhItner v State, 328 S C 

1,6,492 S E 2d 777, 779 (1997) (explammg "where a statute IS complete, plam, and 

unambIguous, legIslatIVe mtent must be determmed from the language of the statute Itself ") cert 

demed, 523 U S 1145, 118 S Ct 1857, 140 L Ed 2d 1104 (1998) 

The meanmg of Code § 59-63-30 and 59-19-90(10) IS plam and unambIguous A chIld IS 

entItled to attend a pubhc school, WIthout charge, If the chIld eIther reSIdes or owns real estate 

withm the school dIstnct m whIch the school IS located If the chIld does not so reSIde or own, 

the chIld must pay to attend a school withm the school dIstnct If thIs were not the meanmg, 

then the words "WIthout charge" contamed m 59-63-30 and the whole of 59-19-90(10) would be 

superfluous See State v JIhad, 347 S C 12,553 S E 2d 249 (2001) cltmg In re Decker, 322 S C 
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215,471 S E 2d 462 (1995) (a statute should be construed so that no word, clause, proVIsIOn, or 

part IS rendered superfluous) 

Moreover, the legIslatIve mtent behmd Code § 59-63-30 and 59-19-90(10) IS clear 

"[W]here a court IS called upon to mterpret statutes, [It] must be mmdful of the pnnciple that the 

mtentIOn of the legIslature IS the pnmary gUIdelme to be used" See Adams v Clarendon County 

School Dlst No 2,270 S C 266,272,241 S E 2d 897, 900 (S C 1978) cltlng. e g Helfrlch v 

Brasmgton Sand & Gravel Co 268 S C 236,233 S E 2d 291 (1977) Both code sectIOns ensure 

that the school dIstnct receIves payment for provIdmg a nonresIdent chIld WIth an educatIOn VlG 

tUItIOn smce the chIld neIther reSIdes nor owns real estate withm the dIstnct In other words, the 

school dIstnct IS allowed to charge tuItIOn to a nonresIdent chIld to compensate the dIstnct for 

bemg unable to collect any revenue VlG taxes from the nonresIdent chIld See S C Op Atty 

Gen 31 (1969-1970) (explammg that school dIstncts are authonzed to Impose a schedule of 

charges for attendance at pubhc schools If the reSIdentIal reqUIrements of Code SectIOn 

21-7 52 11 are not met by the chIld) 

Even though Code SectIOn 59-63-30 and 59-19-90(10) both clearly and unambIguously 

reqUIre and, therefore, allow a nonresIdent chIld to pay tuItIOn to enroll m school m any school 

dIstnct, the tnal court found that a nonresIdent chIld, regardless of whether that chIld has met a 

magnet school's admIssIOn cntena, IS not statutonly ehgible to enroll m a CCSD magnet school 

by paymg tuItIOn, mstead, the chIld must meet one of the reSIdentIal reqUIrements of Code 

SectIOn 59-63-30 (Order p 13 at R p 13) The tnal court reasoned that "although a 

nonresIdent chIld can pay tuItIOn to attend school m a partIcular attendance zone wIthm the 

CCSD, the board IS empowered, VIa [Code SectIOn] 59-19-90(9), to choose the partIcular school 

I Predecessor of Code SectIOn 59 63 30 
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m whIch that chIld may enroll Therefore, a nonresIdent chIld's payment of tUItIOn does not 

statutonly entltle that chIld to enroll at a partIcular school, mcludmg a magnet school, regardless 

of the attendance zone m WhICh the school IS located and regardless of whether the attendance 

zone IS the whole of the CCSD Rather a nonresIdent chIld who wants to be statutonly entItled 

to enroll at a magnet school must meet one of the resIdency reqUIrements of 59-63-30" (Order 

P 12-13 at R p 12-13) 

Code SectIOn 59-19-90(9), III relevant part, states 

General powers and duties of school trustees 

The board of trustees shall also 

(9) Transfer and assign pupils Transfer any pupil from one school to 
another so as to promote the best Interests of education, and determine 
the school Within ItS district In which any pupil shall enroll 

Based upon Code SectIOn 59-19-90(9), Plamtlffs would agree that, subject to constltutIOnal 

nghts constramts, the CCSD has the nght to aSSIgn a chIld, be they a resIdent or nonresIdent 

chIld, to a partIcular school so as to promote the best mterests of educatIOn See Wharton v 

Abbeville Sch Dist No 60,608 F Supp 70 (D S C 1984)(The power ofa local school board to 

aSSIgn students to school wIll not be dIsturbed unless m the exerCIse of theIr official dutles such 

actIOn nses to the level of a constItutIOnal depnvatIOn of nghts under the equal protectIOn clause 

of the ConStltutIOn) However, Plamtlffs belIeve that the tnal court erred by findmg that a 

nonresIdent chlld who pays tuItIOn, rather than meetmg the residentlal reqUIrements of 59-63-30, 

IS not elIgIble to enroll m a magnet school because It IS mconsistent WIth 59-63-30 

"[It IS] the elementary rule of !JUdICial] constructIOn that all parts and prOVISIOns of an 

enactment must be gIven effect, If reasonably and logIcally possIble" Jolly v AtlantIc 

Greyhound Corp 207 SCI, 8, 35 S E 2d 42, 44 (1945) Construmg Code § 59-19-90 and 
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59-63-30 together can lead to only one reasonable, logical conclusIOn Because the CCSD has 

chosen to set up admIssIOn cntena for ItS magnet schools, 1 e , academic standards, which, m 

effect, "assIgns" only the children who meet those cntena to those magnet schools, If a 

nonresident child qualifies for admIssIOn to a CCSD magnet school and chooses to establIsh 

statutory ehglblhty to attend a CCSD school by paymg tuition pursuant to 59-63-30, rather than 

changmg domicile to, or buymg real estate wlthm, the school dlstnct, then the CCSD must enroll 

that nonresident child m the magnet school 

For the foregomg reasons, thIS court should partially reverse the lower court's findmgs 

and find that a nonresident chIld may pay tUItIOn to be ehglble to enroll m a magnet school 

II The CCSD's policy of excludmg nonresident children from Its magnet schools Violates 
the equal protectIOn clause of the South Carolina Constitution 

CCSD's polIcy treats nonreSident children differently from reSident children for no 

ratIOnal reason, therefore, that pohcy VIOlates nonreSident children's nght to equal protectIOn of 

South CarolIna Code SectIOn 59-63-30 

The South CarolIna ConstitutIOn states, m salIent part, as follows 

Article I Bill of Rights 

§ 3 PriVileges and Immunttles, due process, equal protection of laws 

The priVileges and Immunttles of citizens of thiS State and of the Untted 
States under thiS Constitution shall not be abridged nor shall any 
person be dented the equal protection of the laws 

The Equal ProtectIOn Clause of both the federal and state constitutIOns prOVides that no person 

shall be demed the equal protectIOn of the laws U S Const amend XIV, § 1, S C Const art I, § 

3 To satiSfy the Equal ProtectIOn Clause, a claSSificatIOn by a governmental body must bear a 

reasonable relatIOnship to the legislatIVe purpose sought to be achieved, the members of the class 

must be treated alIke under Similar Circumstances, and the claSSificatIOn must rest on some 
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ratIOnal basIs See German Evangehcal Lutheran Church a/Charleston v City a/Charleston, 

352 S C 600,608,576 S E 2d 150, 154 (2003) There can be no doubt that the Defendants are 

vIOlatmg Daughter's nght to the equal protectIOn of 59-63-30 by refusmg her enrollment m a 

magnet school unless PlamtIffs move to the CCSD 

As stated, supra the legIslatIve purpose behmd Code § 59-63-30 and 59-19-90(10) IS to 

ensure that a school dIstnct IS able to collect payment for the cost of educatmg a nonresIdent 

chIld from the nonresIdent chIld Code § 59-63-30 and 59-19-90(10) dIVIde school chIldren mto 

two groups charactenzed by how theIr entItlement to attend school m a school dIstnct IS defined 

One group's entItlement reqUIres that the chIld and the chIld's guardIan lIve m the dIstnct - the 

"resIdent" chIld - so that the guardIan pays taxes m the dIstnct The other group's entItlement 

does not reqUIre the chIld to lIve m the dIstnct - the "nonresIdent" chIld - but reqUIres the chIld 

eIther to pay tUItIOn to the dIstnct, so as to compensate It for lost taxes, or to buy real estate 

wIthm the dIstnct so that the chIld must pay property taxes Importantly, the statutes entItle both 

the nonreSIdent and reSIdent chIld to attend school wIthm that dIstnct 

Pursuant to Code § 59-63-30, Daughter's purchase of real estate m the CCSD or payment 

of tUItIon to the CCSD makes her SItuated legally the same as a reSIdent chIld They both are 

statutonly elIgIble to attend the AMHS but neIther can enroll at the AMHS unless they meet the 

CCSD's admISSIOn cntena, 1 e , academIC standards As SImIlarly SItuated CItIzens, a nonreSIdent 

chIld and a reSIdent chIld are entItled to equal protectIOn under the law as guaranteed by the state 

constItutIOn, therefore, both a reSIdent and nonreSIdent chIld are statutonly entItled to enroll at 

the AMHS so long they meet the admISSIOn cntena 

Defendants' wntten polIcy regardmg the admISSIOn to CCSD schools of nonresIdent 

chIldren states as follows 
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Policy JFAB Nonresident Students 
Purpose To establish gUidelines for admitting to Charleston 

County School District schools those students who do not reSide In the 
district 

TUition 
The district may charge tUition to certain non-resident students Students 
who qualify for attendance under circumstances set out In Section 
59-63-30 of the South Carolina Code of Laws shall not be charged tUition 

Examples of students who must pay tUition Include a person so 
situated as to be better accommodated by a school of an adjoIning district 
(59-63-490) 

The associate superintendent shall collect the tUition as specified In 

Section 59-63-480, South Carolina Code of Laws, 1976 In accordance 
therewith, the district shall determine the monthly per student cost of all 
overhead expenses of the school, which shall Include all expenses of the 
school not paid by the state and shall require that the parent/legal 
guardian make those monthly payments CCSD Pohcy JFAB at R p 161 

ThIS wntten pohcy clearly states that nonresIdent students who qualIfy for attendance m 

the CCSD under 59-63-30 - those that own real estate withm the dIstnct - shall not be charged 

tuItIon, and, conversely, those that do not so qualIfy must pay tuItIon Importantly, there IS no 

prohIbItIon agamst nonreSIdent chIldren attendmg magnet schools found m thIS wntten polIcy 2 

Although the CCSD professes to have a pohcy that nonreSIdent chIldren may not attend ItS 

magnet schools, It IS apparently an unwntten pohcy That unwntten polIcy claSSIfies school 

chIldren as two groups, nonreSIdent and reSIdent, and takes away a nonreSIdent chIld's 

entItlement to attend a magnet school whIle leavmg a reSIdent chIld's entItlement to attend a 

magnet school mtact That pohcy VIOlates the nonreSIdent chIld's constItutIOnal nght to the 

equal protectIon of Code SectIOn 59-63-30 because Defendant CCSD cannot show how 

excludmg nonreSIdent chIldren from ItS magnet schools bears a reasonable relatIOnshIp to the 

legIslatIve purpose sought to be achieved by 59-63-30 and 59-19-90(10) 

2 Defendants do have a WrItten policy that prohibits CCSD employees nonreSident children from attendmg CCSD 
magnet schools CCSD Policy JFAB at R p 161 
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As dIscussed, supra, the legIslatIve purpose behmd Code SectIOn 59-63-30 and 59-19-90 

(10) IS to allow the CCSD to collect eIther tmtIOn or tax payments from nomesident chIldren who 

attend school m the CCSD Under those code sectIOns, nomesident chIldren must pay tuitlon or 

taxes to attend any CCSD school regardless of whether It IS a magnet school CCSD's wntten 

polIcy, supra, clearly shows that the CCSD understands and enforces the legIslatIve purpose 

behmd Code SectIOn 59-63-30 and 59-19-90(10) because the pohcy dIctates that the dIstnct shall 

collect tuItIOn from nomesident chIldren Thus, CCSD's pohcy of excludmg nomesident 

chIldren from ItS magnet schools has no ratIOnal relatIOnshIp to CCSD's abIhty to collect tuItIOn 

or taxes from nomesldent chIldren 

And, because the effect of applymg that IrratIOnal exclusIOn IS to treat one group of 

members of the class - nomesident chIldren entltled to attend CCSD schools - dIfferently from 

the other SImIlarly sItuated group - resIdent chIldren entItled to attend CCSD schools - under 

sImIlar CIrcumstances, Defendants' polIcy of excludmg nomesident chIldren from magnet 

schools IS prohIbIted by the Equal ProtectIOn Clause as unconstltutIOnal Therefore, Defendants' 

unwntten admmistrative polIcy that Daughter must be physIcally domIcIled m the CCSD to be 

elIgIble to emoll m a magnet school IS unconstItutIOnal because It VIOlates her nght to equal 

protectIOn of the law See Wh~lJh@wJJe~~f.!J.;Dlst No 60,608 F Supp 70 (D S C 1984) 

<; ~i 
(The power of a local school board to assIgn students to school wIll not be dIsturbed unless m the 

exercIse of theu offiCial dutIes such actIOn nses to the level of a constltutIOnal depnvatIOn of 

nghts under the equal protectIOn clause of the Constitutlon ) 

For the foregomg reasons, thIS court should partially reverse the lower court's findmgs 

and find that the CCSD's polIcy of excludmg nomesident chIldren from ItS magnet schools IS 
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unconstItutlOnal because It vlOlates the Equal ProtectlOn Clause of the South CarolIna 

ConstItutlOn 

CONCLUSION 

For the reasons stated, the tnal Judge erred by findmg that a nonresIdent chIld 

may not pay tultlOn under South Carolma Code § 59-63-30 to be statutonly elIgIble to 

enroll m a CCSD magnet school The tnal Judge also erred by findmg that CCSD's 

polIcy of excludmg nonresIdent chIldren from ItS magnet schools does not vlOlate the 

Equal ProtectlOn Clause ofthe South CarolIna ConstItutlOn Therefore, PlamtIffs request 

thIS Court to partIally reverse the lower court's order regardmg those findmgs and to 

order that Daughter, as a nonresIdent chIld, has the optlOn to pay tUItlOn to contmue her 

enrollment at the AMHS and to declare that the CCSD's admmlstratlve polIcy of 

excludmg nonresIdent chIldren from elIgIbIlIty to enroll m ItS magnet schools IS 

unconstItutlOnal 

RespectIvely submItted, 

Goose Creek, SC .. 
(843)572-5803 
gayla@gaylamcswam com 
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