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Appellant Constance Mayers respectfully submits this Reply to note that (1) Respondent 

Ayden Phillips mischaracterizes salient facts, and (2) taining grounds lack 

merit. Apart from those issues, Appellant rests on her brief.

ARGUMENT

I. Respondent mischaracterizes relevant facts.

Phillips tends to gloss over inconvenient facts. Chiefly, in his Statement of the Case, 

Phillips fails to - see

Initial Brief p. 5. Rather, he presents a carefully curated subset of facts and encourages this Court 

to fill the voids with his desired conclusions.1

For one thing, Phillips overstates the holdings. According to Phillips, the trial 

-

made no such sweeping holding. Rather, the cour

ensure that Bird did not drive her own vehicle nearly seven hours referred 

solely to Appellant s theory that Phillips was negligent per se

driving while under the influence of (R. p. 21, lines 1-4). As to

general negligence, however, the court held that if there had been evidence that Phillips served 

Bird alcohol (or caused her to be served), proximate cause would remain an issue of fact despite 

the alleged seven- (R. p. 19, lines 10-14).

1 approach is ironic, given his s

manners [sic] in a non-argumentative way, but attempts to insert unsubstantiated allegations as 
p. 5. Of course, that claim is incorrect; Rule 208(b)(1)(E), 

SCACR
record on appeal, which may include 
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Also

such a simple rejection. Specifically, the court stated 

presents certain 

contested or otherwise unsubstantiated matters as underlying facts

characterize[] non- Brief p. 2. 

Appellant wishes to specify two examples of this problem. Firstly, Phillips states that he 

, and cites as a supporting 

premise the allegation that two witnesses, Jenna Sil

-cut. The record does not reveal 

whether either girl saw Bird entering th

. See Sills Depo p. 12, lines 8-17 (R. p. 364, lines 8-17);

Bird Depo p. 67, lines 11-13 (R. p. 506, lines 11-13) Although 

Davis did claim -Ber-

Ritas -12 (R. p. 342, lines 8-12), she undermined that testimony by 

confessing she did not know how Bird arrived, Davis Depo p. 19, line 14-p. 20, line 1 (R. p. 320, 

line 14-p. 321, line 1), and by admitting that she did not remember whether or not Phillips had 

-Ber-Ritas -
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25 (R. p. 337, lines 22-25). In the light most favorable to Appellant, this conflict subtle though 

it may seem creates a question of fact ripe for jury determination.

Secondly (and more importantly), Phillips takes undue liberties in describing the events 

that led ath. Consider first

allegedly over

but . . . , 

-5. Assuming arguendo that this information is correct, it does not 

appear in the summary-judgment record. The only possible purpose for including such an 

unsupported statement , suggesting from the very 

beginning that

Then consider how Phillips ends his description: by stating as indisputable fact that

conclusion draw from the pattern of injuries and . . . the lack of damage to the vehicle

[was] that [Dreher] was lying in the road supine when he was struck -

17 (R. p. 687, lines 9-17).2 But Logan Bird, an actual eyewitness, testified that although she was 

watching the road and her headlights were on at the time of the collision, she had seen nothing in 

the roadway. Bird Depo p. 105, lines 10-25 (R. p. 544, lines 10-25).

reasonable inference that Dreher was not lying in the roadway. The trial court itself noted that

2 -judgment record, rendering 
his determination conclusory and unreliable. Cf. State v. Council, 335 S.C. 1, 19 21, 515 S.E.2d 
508, 518 (1999) (describing four factors for a court to use in determining reliability under Rule 
702, SCRE: the publications and peer review of the technique; (2) prior application of the
method to the type of evidence involved in the case; (3) the quality control procedures used to
ensure reliability; and (4) the consistency of the method with recognized scientific laws and
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[t]here is an issue of fact as to whether Mr. Dreher was lying in the roadway and run over, or 

whether he was struck while upright, either in or alongside the road (R. p. 15, 

lines 17-19).

Appellant

for underage drinking Court solely to page 3 of 

which contains only the slenderest summary of the relevant testimony,3

Phillips hints that Appellant is attempting to befog the issues with misleading citations. 

Appellant would instead point the Court to page 6 of her brief,4 in which she explains her 

references to the challenged citations and clarifies how (in the light most favorable to Appellant 

as the non-movant) n.

3 For ease of reference: 
included. See April 2, 2021 Deposition of Austin Tyler Newman, p. 20, line 14-p. 22, line 7; 
February 18, 2021 Deposition of Haley Alexandra Davis, p. 28, lines 12-17, p. 29, lines 16-

4 For ease of reference:
s friends only drank at 

the house one time in his life, Phillips Depo p. 38, line 13-p. 39, line 
16, evidence suggests that youngsters regularly drank there. For 

house, he drank there and witnessed others including Bird doing 

line 14-p. 22, line 7. Davis, too, testified that she drank alcohol at 

underage. Davis Depo p. 28, lines 12-17; p. 29, lines 16-18. In 
general, Phillips, who claimed that he never provided alcohol to a 
minor, Phillips Depo p. 62, lines 16-18, failed to keep track of his 

Depo p. 29, lines 1-8.7

In fact, Davis and Sills were both underage on June 17, 2017. Davis 
Depo p. 12, line 5; Dec. 28 Order p. 5. Nevertheless, Davis could 
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As the above examples demonstrate, 

while himself neglecting to [tt]ers in a non- See

Therefore, this Court should carefully scrutinize allegedly 

-contested matters and facts. See .

II. additional sustaining grounds lack merit; based on the evidence, 
comparative negligence and causation remain issues for the jury. 

In suggesting additional sustaining grounds, Phillips argues that Appellant failed to show 

that caused -13. He also argues 

that even if Phillips was negligent,

-17.

The -negligence defense bear on

argument; therefore, this reply will address comparative negligence first.

A. Comparative Negligence

Phillips claims that 

road -17. But his 

contention rests on one of two faulty premises: either that (1) the sole reasonable inference from 

the evidence is that Dreher was lying down in the road, or (

intoxicated, that person is necessarily responsible for any injuries he or she sustains.

Sills was unsure whether she drank at P
-14; 8 Sills Depo p. 9, 

line 17-p. 10, line 2.
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As noted above and as the trial court acknowledged that she was 

watching the road and had her lights on, yet did not see Dreher creates an issue of fact as to 

whether Dreher was in the road or walking on the edge. That suffices to answer the first premise.

The second premise also founders, even assuming arguendo that intoxication is sufficient 

to render a person negligent. It fails to acknowledge a

comparative framework, that negligence must have contributed to the undesired result. In other 

words e cause of the event. See Anderson v.

S.C. of Highways & Pub. Transp., 322 S.C. 417, 421 22, 472 S.E.2d 253, 255 (1996)

negligence, and there may be a fair difference of opinion as to whose act proximately caused the 

Proximate cause contains two subsidiary -in-

Dawkins v. Sell, 434 S.C. 572, 581, 865 S.E.2d 1, 5 (Ct. App. 2021), reh g denied (Dec. 2, 2021)

(quoting J.T. Baggerly v. CSX Transp., Inc., 370 S.C. 362, 368 69, 635 S.E.2d 97, 101 (2006)).

-in-

Id. at 581, 865 

S.E.2d at 5 6 (quoting Baggerly, 370 S.C. at 369, 635 S.E.2d at 101).

determined by looking to the natural and probable consequences of the Ibid.

(quoting Gause v. Smithers, 403 S.C. 140, 150, 742 S.E2d 644, 649 (2013)).

Here, there remains a question of fact as to whether was the cause-

in-fact of

19, line 25-p. 20, line 2; p. 22, line 18-p. 23, line 3 (R. p. 681, line 25-p. 682, line 2; R. p. 684, line 

18-p. 685, line 3). Yes, his blood-alcohol level was far too high for him to drive a motor vehicle. 



7

See S.C. Code Ann. § 56-5-2950(G)(3). But Dreher was not driving a motor vehicle. In fact, if this 

Court believes that there was nothing in the road as it must, under the summary-

judgment standard of review Dreher was not even in the middle of the road, but rather on the 

edge, where a sober driver taking reasonable care would not have struck him.

Our Supreme Court has held that [o]nly in rare or exceptional cases may the issue of 

proximate cause be de Gause v. Smithers, 403 S.C. 140, 150, 742 S.E.2d 

644, 649 (2013) (quoting Bailey v. Segars, 346 S.C. 359, 367, 550 S.E.2d 910, 914 (Ct. App. 

2001)). For example, in Bloom v. Ravoira,5 the Court held that the pedestrian was more negligent 

than the driver as a matter of law where the pedestrian 

street from betwe

Even

negligence, the evidence creates a dispute as to whether his intoxication was the cause-in-fact of 

his death. And i

thread, . . . the quest Wright v. PRG Real Est. Mgmt., Inc., 426 

S.C. 202, 222, 826 S.E.2d 285, 295 96 (2019). Therefore, this Court should disregard the 

suggested sustaining ground of comparative negligence. 

B. Proximate Cause

Phillips also argues that there is no evidence that his negligence proximately caused 

He alleges that

death; there is no evidence that Defendant Bird was intoxicated at the time of the incident,

5 Which Respondent cites on page 16 of his Initial Brief.
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r otherwise 

unconscious in the middle of a dark road and was, unfortunately, struck there is no evidence 

But the claim that 

lacks merit. that although it is possible for a person to die of alcohol 

poisoning with a blood- ition . . . and speculation

p. 20, lines 9-18 (R. p. 682, lines 9-18). An admitted instance of mere cannot begin 

to provide a sustaining ground for a decision granting summary judgment. 

Furthermore, regarding , Bird

testimony creates a jury issue. See supra p. 3, pp. 5 6.

There is also a jury issue as to whether or not Bird was intoxicated at the time of the 

incident. there is at least a scintilla of evidence that 

Phillips provided Bird with alcohol an intoxicating substance ome. Taking the 

inferences in the light most favorable to Appellant, Bird may still have been intoxicated from that

alcohol at the time she struck Dreher, even if she struck Dreher approximately seven hours after 

leaving the Phillips residence.6

Phillips suggests in the alternative that even if Bird was intoxicated, her intoxication was 

at another residence where she and others have testified 

6 shorter, even significantly so. See
7, p. 7. n.11. Even an hour can make a substantial difference in the 

amount of alcohol metabolized. See, e.g., How Long Does Alcohol Stay in Your Body?, Healthline 
(last updated July 12, 2022), https://www.healthline.com/health/how-long-does-alcohol-stay-in-
your- .
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intervening 

force to be a superseding cause that relieves an actor from liability, the intervening cause must be 

a cause that could not have Dawkins, 434 S.C. at 581, 

865 S.E.2d at 6 (quoting Stephens v. CSX Transp., Inc., 415 S.C. 182, 205, 781 S.E.2d 534, 546 

(2015)). The question of foreseeability is almost always a jury issue. Id. at 582, 865 S.E.2d at 6

(citing Small v. Pioneer Mach., Inc., 316 S.C. 479, 489, 491, 450 S.E.2d 609, 615, 616 (Ct. App. 

1994)). It is quite foreseeable that an intoxicated young person may proceed to make further

impulsive, detrimental decisions, such as continuing to drink. See Binge Drinking, Centers for 

Disease Control and Prevention (last updated November 14, 2022, 

https://www.cdc.gov/alcohol/fact-sheets/binge-

drink alcohol cf. Steele v. Rogers, 306 

S.C. 546, 552, 413 S.E.2d 329, 333 (Ct. App. 1992) We are not prepared to say that a shooting, 

cutting, or other wounding related to the consumption of alcohol is so uncommon an event as to 

be unforeseeable as a matter of law . . . . 7

In short, there is at least a scintilla of evidence 

this Court should 

disregard this second suggested sustaining ground.

CONCLUSION

Phillips attempts to turn debated, debatable facts into clear-cut issues of law. But as this 

Court will discover, numerous issues of fact bar summary judgment here. Therefore, this Court 

7 In fact, around the time of the incident, Bird regularly drank up to eight drinks at a time
-p. 147, line 1 (R. p. 585, line 18-p.

586, line 1).
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o Phillips, and must remand 

the case for trial.
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