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I STATEMENT OF ISSUES ON APPEAL 

Issues presented by thIS appeal from the order of the Honorable J C NIcholson, 

Jr are 

(1) Whether the CIfCUIt Court properly determmed that a non-resIdent chIld's 

offer to pay tUItIOn to a dIstnct dId not entItle the chIld to attend a partIcular school wIthm 

the dIstnct m derogatIOn of the Board of Trustees' authonty under § 59-19-90, and 

(2) Whether the CIfCUIt Court properly determmed that Board Pohcy JF AB 

and the Board of Trustees' admIssIOn reqUIrements for the DIstnct's magnet schools dId 

not vIOlate the Equal ProtectIOn Clause 

II STATEMENT OF THE CASE 

The Appellants, Charleston County Board of Trustees and Nancy J McGmley 

(collectIvely referred to as "the Board of Trustees"), respectfully submIt thIS bnef seekmg 

to affirm the CIfCUIt Court's holdmgs that Gayla McSwam's ("PlamtIff') offer to pay 

tUItIOn to the Charleston County School DIstnct ("DIStrIct") dId not entItle her daughter 

("mmor PlamtIff') to attend AcademIc Magnet HIgh School (ffAMHSff) m derogatIOn of 

the Board of Trustees' authonty under § 59-19-90, and that Board Pohcy JF AB and the 

Board of Trustees' admIssIOn reqUIrements for the DIstnct's magnet schools, mcludmg 

AMHS, dId not VIolate the Equal ProtectIOn Clause 

By way of background, thIS case anses out of a declaratory Judgment actIOn filed 

by PlamtIffand her daughter on June 27, 2010 (Summons and Compl, R pp 14-29) 

PlamtIff sought to have her daughter attend AMHS as a non-resIdent student, despIte 

Board Pohcy prohIbItmg non-resIdent students from attendmg the DIstnct's magnet 

schools PlamtIff argued, mter alza, that by offenng to pay tUItIOn her daughter was 

entItled to enroll at AMHS, and that Board PolIcy and AMHS's resIdency reqUIrement 
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vlOlated the Equal ProtectlOn Clause In response, the Board of Trustees filed a MotIon 

to DIsmIss, arguIng (1) that the CUCUIt Court lacked subject matter jUnSdictIon over 

PlaIntIffs declaratory judgment actlOn, (2) that PlaIntIff faIled to exhaust her 

admInIstratIVe remedIes, and (3) that PlaIntIff fatled to state facts sufficIent to constItute a 

cause of actlOn The CUCUIt Court heard the partIes' arguments on July 19 and July 22 

In an order dated July 28, 2010, the CUCUIt Court concluded that It had and would 

exercisejunsdictlOn to declare Respondents' nghts under S C Code Ann § 59-63-30(c) 

(Order p 13 at R p 13) The CIrCUIt Court then declared and ordered that PlaIntIffs 

daughter was authonzed to attend AMHS as a non-resIdent student under § 59-63-30(c) 

(Order p 13 at R p 13) However, the CucUIt Court found that PlaIntIffs offer to pay 

tUItlOn to the DIstnct dId not entItle mInor PlaIntIff to attend AMHS In derogatlOn of the 

Board of Trustees' authonty under S C Code Ann § 59-19-90 (Order p 12 at R p 12) 

The CIrCUIt Court also found that Board PolIcy JF AB and the Board of Trustees 

admisslOns reqUIrements for the DIstnct's magnet schools dId not VIOlate the Equal 

ProtectIOn Clause (Order p 13 at R p 13) 

The Board of Trustees receIved wntten notIce of entry of the CIrCUIt Court's order 

on July 30, 2010 The Board of Trustees filed an appeal WIth the Court of Appeals of 

South CarolIna on August 6, 2010 PlaIntIff filed thIS cross-appeal WIth the Court of 

Appeals of South CarolIna on August 24, 2010 

III STATEMENT OF FACTS 

Respondents are reSIdents of Berkeley County, South CarolIna In the fall of 

2009, PlaIntIff submItted an applIcatlOn for her daughter's admisslOn to AMHS, a county­

WIde academIC magnet school WIthIn the DIstnct AMHS IS a prestIglOus magnet hIgh 

school WIth a competItIve admISSIOns process Because of the lImIted capacIty of the 
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DIstnct's magnet schools and the hIgh demand to attend them, the Board of Trustees 

lImIted attendance at the DIstnct's magnet schools to those students who are resIdents of 

the DIstnct See S C Code Ann § 59-19-90(9) ("The Board of trustees shall "determIne 

the school wIthIn ItS dIstnct In whIch any pupIl shall enroll ") SpecIfically, Board PolIcy 

JFAB provIdes that "[nJon-resident students may not attend magnet schools/programs "I 

As a result of the polIcy, all students who attend AMHS resIde In Charleston County 2 

Further, at the time the CIrCUIt Court ordered mInor PlaIntiffs admIssIOn to AMHS, 

approxImately eIghty students who reSIded In Charleston County were on the WaitIng lIst 

to enroll In the nInth grade at AMHS (Aff of JudIth Peterson, p 2 at R p 32) 

ConSIstent WIth Board PolIcy JFAB, the "AdmIssIOn ReqUIrements" that 

accompany the AMHS applIcatIOn explaIn to applIcants that "Students must be reSIdents 

of Charleston County" to attend AMHS (Aff of JudIth Peterson, Ex A, plat R p 35) 

On mInor PlaIntIffs applIcatIOn for admIssIOn to AMHS, PlaIntiff stated tWIce that mInor 

PlaIntiffs address was "currently" In Berkeley County, thereby acknowledgIng AMHS's 

reSIdency reqUirement (MInor PlaIntIffs ApplIcatIOn to AMHS at R p 164) 

In January 2010, the DIstnct processed mInor PlaIntIffs applIcatIOn and admItted 

mInor PlaIntiff to AMHS for the fall of 20 1 0, subject to mInor PlaIntIff establIshIng 

reSIdency In Charleston County It IS AMHS's practIce to admIt academIcally qualIfied 

non-resIdent students In the spnng on the condItIOn that such students become reSIdents 

of Charleston County pnor to enrollment In the fall In a form confirmIng mInor 

PlaIntIffs plans to attend AMHS In the fall of 201 0, whIch was due to AMHS on 

I 
Board Pohcy JFAB "estabhsh[es] gmdelInes for admIttlllg to Charleston County School Dlstnct 

schools those students who do not reSide III the DIStrIct" 
2 

Each year, students must verIfy their legal reSidence and domicile III an affidaVit (Board Pohcy 
JFAAA and JFAAA-E at R pp 159-60) 
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January 28, 2010, PlamtIffwrote that she would provIde AMHS wIth a Charleston 

County address of resIdence pnor to mmor PlamtIffs enrollment at AMHS (Aff of 

JudIth Peterson, Ex C, p 2 at R p 63) 

Rather than establIshmg resIdency m Charleston County as promIsed to the 

DIstnct m January 2010, m June 2010, PlamtIffrequested that the Board of Trustees 

allow her daughter to attend AMHS as a non-resIdent The Board of Trustees consIdered 

Piamtiffs request on June 14,2010, and thereafter the Board of Trustees approved a 

motIon allowmg PlamtIffs daughter to attend AMHS If PlamtIffs legal resIdency was 

estabhshed m Charleston County before school began (Compl ~~ 11-12 at R pp 11-12) 

On June 27, 2010, PlamtIfffiled a declaratory Judgment actIOn m an effort to 
) 

compel the DIstnct to enroll her daughter at AMHS as a non-resIdent (Summons and 

Compl at R pp 14-29) PlamtIff argued, Inter aila, that by offermg to pay tUItIOn her 

daughter was entItled to enroll at AMHS, and that Board Pohcy JF AB and AMHS's 

admISSIOn reqUIrements vIOlated the Equal ProtectIOn Clause (Compl ~ 10 at R p 18) 

On June 28, 2010, PlamtIffalso filed an appeal of the Board of Trustees' mitIal 

deCISIOn WIth the Board of Trustees pursuant to S C Code Anrl § 59-19-510 (Pet to 

Appeal at R pp 181-82) In response to Piamtiffs appeal to the Board, on July 20, 2010, 

the Board of Trustees offered PlamtIff an eVIdentiary appeal hearmg before the Board 

concernmg ItS InItial deCISIOn on the placement of PI amtIffs daughter (Let Emerson to 

McSwam at R p 211-13) That same day, PlamtIff adVIsed General Counsel for the 

DIstnct that she was takmg the Board of Trustees' offer "under consIderatIOn" (Email 

McSwam to Emerson at R AppendIX p _) Thereafter, Piamtiff pursued only her 

declaratory Judgment actIOn and not the Board of Trustees' offer for an eVIdentIary appeal 
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heanng before the Board 

In response to PlamtIffs' declaratory Judgment actIOn, the Board of Trustees 

moved to dIsmIss PlamtIffs' claim for a declaratory Judgment on the grounds that, mter 

aila, the CIrcUIt Court eIther lacked subject matter JunsdictIOn or should declIne to 

exercIse JunsdictIOn over the actIOn because Plamttffs' petItIOn to the Board of Trustees 

to have mmor PlamtIff enrolled at AMHS was pendmg before the Board, and thus 

PlamtIffs had not exhausted theIr admInistratIve remedIes as reqUIred by S C Code Ann 

§§ 59-19-510 to -560 The Board of Trustees also argued that mmor PlamtIffwas not a 

reSIdent of Charleston County, and thus, was not legally entItled to attend AMHS, 

pursuant to AMHS admISSIOn reqUIrements, Board PolIcy JF AB, and S C Code Ann 

§ 59-19-90(9), whIch gIves the Board specIfic authonty to "determme the school wIthm 

ItS dIstnct m whIch any pupIl shall enroll " 

IV ARGUMENTS 

A The CIrcuit Court Properly Determmed That A Non­
ReSIdent ChIld's Offer to Pay TUItIOn To A DIStrict DId 
Not EntItle The Child To Attend A PartIcular School 
WIthm The DIStrict In DerogatIon Of The Board of 
Trustees' AuthOrity Under § 59-19-90 

Under South Carolma statutory law, a non-resIdent chIld's offer to pay tUItIOn to a 

publIc school dlstnct does not entItle that chIld to attend the publIc schools of that dIstnct 

or a partICular school wIthm that dlstnct, much less a partIcular school wlthm that dIstnct 

m derogatIOn of the board of trustees' statutory authonty under S C Code Ann §§ 59-19-

90(9) and (10) 

S C Code Ann § 59-63-30 (QualIficatIOns for Attendance), m the relevant part, 

proVIdes 

ChIldren shall be entItled to attend the publIc schools of 
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any school dIstnct, wIthout charge, only If quahfied under 
the followmg provIsIons of thIS sectIOn 

(a) Such chIld resIdes wIth ItS parent or legal 
guardIan, 
(b) The parent or legal guardIan, wIth whom the 
chIld resIdes, IS a resIdent of such school dIstnct, or 
( c) The chIld owns real estate m the dIstnct havmg 
an assessed value of three hundred dollars or more 

S C Code Ann § 59-63-45(A) (ReImbursement for Attendmg Another School 

DIstnct) provIdes 

Notwithstandmg the prOVISIOns of thIS chapter, a 
nonresIdent chIld otherwIse meetmg the enrollment 
reqUIrements of thIS chapter may attend a school dIstnct 
whIch he IS otherwIse quahfied to attend If the person 
responsIble for educatIOn the chIld pays an amount equal to 
the pnor year's local revenue per chIld raised by the mIllage 
leVIed for school dIstnct operatIons and debt servIce 
reduced by school taxes on real property owned by the 
chIld paid to the school dIstnct m whIch he IS enrolled 
The dIstnct may Waive all or a portIOn of the payment 
reqUIrement by thIS sectIOn 

S C Code Ann § 59-19-90(10) provIdes 

The board of trustees shall 
charges for attendance 
school dIstnct for 

prescnbe condItIons and 
m the publIc schools of the ~ 

(a) chIldren of parents temporarIly resIdmg withm 
the school dIstnct, 
(b) chIldren whose parents or legal guardIans hve 
elsewhere but who are resIdmg WIth resIdents of the 
school dIstnct, and 
(c) chIldren of parents resIdmg on Federal property 
or mIhtary or naval bases of the Umted States 
located withm or adjacent to the boundanes of such 
school dIstnct, and 
(d) all other chIldren specially sItuated and not 
meetmg the ehgIbIhty reqUIrements of § 59-63-30, 
but who shall have petItIOned the trustees m wntmg 
seekIng permISSIOn to attend the pubhc schools of 
the school dIstnct 

Fmally, S C Code Ann § 59-19-90(9) provIdes that "the board of trustees shall also 
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determIne the school wlthm Its dlstnct m whIch any pupIl shall enroll " 

"Statutory mterpretatIOn IS a questIOn of law" S C Coastal ConservatIOn League 

v S C Dep't o/Health & Envtl Control, 390 S C 418,425,702 S E 2d 246, 250 (2010) 

"The pnmary rule of statutory mterpretatIOn IS to ascertaIn and gIve effect to the mtent of 

the legIslature" Id "Unless there IS somethmg In the statute requmng a dIfferent 

InterpretatIOn, the words used m a statute must be gIven then ordInary meanIng" Id 

"When a statute's terms are clear and unambIguous on then face, there IS no room for 

statutory constructIOn and a court must apply the statute accordIng to ItS hteral meamng " 

Id at 425-26, 702 S E 2d at 250 

Under South Carolma law, a non-reSIdent chIld who owns the reqUISIte property 

In a school dlstnct IS entitled to attend the pubhc schools of that school dlstnct S C 

Code Ann § 59-63-30(c) However, the school dlstnct may reqUIre the non-reSIdent 

chIld's parent or legal guardIan to reImburse the dlstnct for the assessed costs of 

educatmg that chIld, to the extent that the chIld's property taxes do not cover such costs 

S C Code Ann § 59-63-45(A) See also Op S C Att'y Gen , 2010 WL 3896171 (Sept 

7,2010) (§ 59-63-45 must be read In addItion to § 59-63-30), Op S C Att'y Gen, 2009 

WL 3208468 (Sept 1,2009) (same), and Op S C Att'y Gen, 2005 WL 3463709 (Dec 

8,2005) (same) 

Importantly, neIther § 59-63-30 nor § 59-63-45 entItles a non-reSIdent chIld to pay 

tUItIOn to attend the pubhc schools of a school dlstnct, absent property ownershIp See § 

59-63-30 (requmng property ownershIp) and § 59-63-45 (dISCUSSIng payment by a non­

resIdent chIld who "otherwIse meet[s] the enrollment reqUIrements of thIS chapter") 

Moreover, neIther § 59-63-30 nor § 59-63-45 gIves a non-reSIdent chIld who owns the 

reqUISIte property the unfettered nght to attend a partIcular school WIthIn a school dlstnct 
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See § 59-63-30 ("ChIldren shall be entItled to attend the pubhc schools of any school 

dIstnct ") (emphasIs added) and § 59-63-45 ("a nonresIdent chIld may attend a 

school In a school dIstnct whIch he IS otherwIse quahfied to attend ") (emphasIs 

added) 

AddItIOnally, § 59-19-90(10) does not gIve any nghts/to students, as PlaIntiffs 
I 

straIned constructIOn of that statute would suggest A plaIn readIng of § 59-19-90 clearly 

IllumInates ItS purpose-to set forth the general powers and duties of school trustees 

SpeCIfically, § 59-19-90(10) authonzes the board of trustees ofa school dIstnct to 

prescnbe condItIOns and charges for attendance In the pubhc schools of that dIstnct 

NothIng In § 59-19-90(10) prohIbIts school trustees from prescnbIng resIdency as a 

condItion for attendance In the pubhc schools oftheu dIstnct Further, nothIng In § 59-

19-90(10) reqUires school trustees to accept tUitIOn offered by a non-reSIdent chIld for 

admIttance to a dIstnct or a partIcular school Rather, the Board of Trustees has the 

ultimate authonty to "prescnbe condItIOns and charges for attendance In the pubhc 

schools of the school d1stnct" and to "determIne the school WIthIn 1tS d1stnct In wh1ch 

any pupIl shall enroll" S C Code Ann § 59-19-90(9) & (10) 

In thIs Instance, the Board of Trustees, pursuant to ItS statutory authonty under § 

59-19-90(9) & (10), prescnbed reSIdency as a condItion for attendance In the DIstnct's 

magnet schools No South CarolIna statute or appellate JudICial OpInIOn gIves a non-

reSIdent child a nght to attend a partIcular school, Via property ownershIp or tUitIOn 

payment or both, In derogatIOn of the Board of Trustees' statutory authonty under § 59-

19-90, as PlaIntiff suggests Moreover, If a non-reSIdent chIld could SImply pay tUitIOn to 

attend the schools of an adjacent county, as PlaIntiff suggests, § 59-63-480, WhICh 
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reqUlres chIldren resIdmg closer to schools m an adjacent county to go through an 

applIcatIOn process and pay tUltIOn to the adjacent county, would be rendered 

meamngless See FoothIlls Brewmg Co, Inc v CIty of GreenvIlle, 377 S C 355,363, 

660 S E 2d 264,268 (2008) ("[T]he Court must presume the LegIslature dId not mtend a 

I 

futIle act, but rather mtended Its statutes to accomplIsh somethmg ") For the reasons set 

forth above, thIS Court should affirm the CircUlt Court's holdmg that a non-resIdent 

chIld's offer to pay tUltIOn to a school dIstnct does not entItle the chIld to attend a 

partIcular school withm the dIstnct m derogatIOn of the Board of Trustees' authonty 

under § 59-19-90(9) & (10) 

B The CIrcUIt Court Properly Determmed That Board 
PolIcy JF AB And The Board Of Trustees' AdmISSIon 
ReqUIrements For The DIStriCt's Magnet Schools DId Not 
VIOlate The Equal ProtectIOn Clause 

Board PolIcy JF AB and the Board of Trustees' admISSIOn reqUlrements for the 

DIstnct's magnet schools lImIt attendance at the DIstnct's magnet schools, mcludmg 

AMHS, to resIdents of the DIstnct PlamtIff asserts that Board Pohcy JF AB and the 

Board of Trustees' admISSIOn reqUlrements for the DIstnct's magnet schools treat 

reSIdents and non-resIdents dIfferently WIthout a ratIOnal baSIS, and thus VIOlate the Equal 

ProtectIOn Clause However, the CircUlt Court properly determmed that AMHS's 

admISSIon reqUlrements were ratIOnally related to a legItImate government purpose 

The Equal ProtectIOn Clause proVIdes that "no state shall deny to any person 

withm ItsjunsdictIOn the equal protectIOn of the laws" US Const amend XIV, § 1 See 

also S C Const art I, § 3 ("nor shall any person be demed the equal protectIOn of the 

laws ") Because nonreSIdent students do not constItute a protected class for equal 

protectIOn analYSIS, mmimal scrutmy appbes to Board PolIcy JF AB and the Board of 
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Trustees' admIssIOn requIrements for the Dlstnct's magnet schools Board PolIcy JF AB 

and the Board of Trustees' admIssIon reqUIrements should be upheld because they are 

ratIOnally related to the well-recogmzed legItImate government purpose ofmeetmg local 

educatIOnal needs and mamtammg commumty support for the quahty of the DIstnct's 

educatIOnal program 

LIke AMHS, most schools determme attendance elIgIbIlIty based m part on the 

reSIdence of the student ReSIdence reqUIrements have long been upheld wIth respect to 

admISSIOn to pubhc schools ThIS Issue IS generally dIscussed at length by the Umted 

States Supreme Court m Martznez v Bynum Martznez v Bynum, 461 U S 321, 326 

(1983) ("We specIfically have approved bona fide reSIdence reqUIrements m the field of 

pubhc educatIOn ") In reaffirmmg the constItutIOnahty of bona fide reSIdence 

reqUIrements wIth respect to school attendance, the Bynum court dIscussed the ratIOnale 

for such reqUIrements 

A bona fide reSIdence reqUIrement, appropnately defined 
and umformly apphed, furthers the substantial state mterest 
m assunng that serVIces prOVIded for ItS reSIdents are 
enjoyed only by reSIdents Such a reqUIrement wIth respect 
to attendance m pubhc free schools does not VIOlate the 
Equal ProtectIOn Clause of the Fourteenth Amendment It 
does not burden or penahze the constItutIOnal nght of 
mterstate travel, for any person IS free to move to a state 
and to establIsh reSIdence there A bona fide reSIdence 
reqUIrement SImply reqUIres that a person does estabhsh 
reSIdence before demandmg the serVIces that are restncted 
to reSIdents 

Id at 328-29 The Bynum court then further conSIdered the JustIficatIOn for local 

reSIdence reqUIrements m the publIc school context, speCIfically statmg 

No smgle tradItIOn m pubhc educatIOn IS more deeply 
rooted than local control over of the operatIOn of schools, 
local autonomy has long been thought essentIal both to the 
mamtenance of communIty concern and support for publIc 
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schools and to quahty of the educatlOnal process Local 
control over the educatlOnal process affords cItIzens an 
opportumty to partIcIpate m declSlon-makmg, permIts the 
structunng of school programs to fit local needs, and 
encourages 'expenmentatlOn, InnovatlOn, and a healthy 
competItlOn for educatlOnal excellence 

Id at 329 (quotmg Milliken v Bradley, 418 U S 717, 741-42 (1974)) "The prOVlSlOn of 

pnmary and secondary educatlOn, of course, IS one of the most Important functlOns of 

local government" Bynum at 329 "Absent reSIdence reqUIrements, there can be httle 

doubt that the proper plannmg and operatIon of the schools would suffer sIgmficantly " 

Id 

LIkeWIse, the Fourth CIrCUIt has recogmzed the vahdIty of a reSIdence 

reqUIrement for attendance at pubhc schools 

ThIS Court has on several occaSlOns recogmzed that 
reSIdence and aptItude or scholastIC achIevement cntena 
may be used by school authontles m determmmg what 
schools pupIls shall attend, so long as raCIal or other 
arbItrary dlscnmmatory factors are not consIdered 

Green v School Board of the City of Roanoke VA 304 F 2d 118,122 (4th Clr 1962) 

Here, a reSIdence reqUIrement for attendance at AMHS IS not apphed m a raCially 

or otherwIse arbItrary or dlscnmmatory manner Instead, for precIsely those reasons 

artIculated by the Supreme Court m Bynum the Board of Trustees appropnately sought to 

reserve attendance at AMHS to bona fide reSIdents of the DIstnct m an effort to ensure 

that the program meets local needs and mamtams commumty support for the qualIty of 

the Dlstnct's educatlOnal program 3 

3 
PlamtIff has sought to characterIze the Board's concern WIth enforcmg the reSIdence 

reqUIrement as finanCIal and has asserted that thIS concern IS addressed through tUItIOn payment 
by non-resIdent students As Bynum makes clear, the concerns underlymg the reSIdency 
reqUIrement are not prImarIly finanCIal, but rather rooted m mamtammg commumty support for 
the program and meetmg the commumty's complex educatIOnal needs 

11 



Accordmgly, although AMHS' Dlstnct-wlde attendance zone does dlscnmmate 

between non-resIdent students quahfymg for ehglblhty to enroll m the Dlstnct under 

§ 59-63-30(c) and resIdent students who quahfy under § 59-63-30(a) & (b), the 

dlstmctlOn between these two classes of students IS well-recogmzed as ratlOnal and 

consIstent WIth Important pubhc pohcy Therefore, thIS Court should affirm the ClfCUlt 

Court's holdmg that Board Pohcy JF AB and the Board of Trustees' admlsslOn 

reqUlrements for the Dlstnct's magnet schools do not vlOlate the Equal ProtectlOn Clause 

V CONCLUSION 

For the reasons set forth above, the CIrCUlt Court properly held that a non-resIdent 

chlld's offer to pay oftUltlOn to a school dlstnct dId not entitle the chlld to attend a 

partIcular school wlthm the dlstnct, and that AMHS's resIdence reqUlrement does not 

vlOlate the Equal ProtectlOn Clause Therefore, the Board of Trustees respectfully 

requests that thIS Court affirm these holdmgs 

Respectfully submItted, 

CHILDS & HALLIGAN, P A 

~ -
Chllds, S C Bar No 1217 

John Reagle, S C Bar No 14185 
Tyler R Turner, S C Bar No 78447 

kchllds@chllds-halhgan net 
Jreagle@chllds-halhgan net 
ttumer@chllds-halhgan net 

POBox 11367 
ColumbIa, South Carohna 29211 
(803) 254-4035 

Attorneys for Appellants/Respondents 
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