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STATEMENT OF ISSUES ON APPEAL 

I Was the tnal court correct In findIng that It had subject matter JunsdictIon to declare 

PlaIntIffs' legal nghts under South CarolIna Code §59-63-30? 

II Was the tnal court correct In findIng that Charleston County School DIstnct's polIcy of 

excludIng elIgIble and qualIfied nonresIdent chIldren from ItS magnet schools VIOlates South 

CarolIna Code §59-63-30? 

II Was the tnal court correct when It exercIsed Its dIscretIOn to hft the automatIc stay? 

STATEMENT OF THE CASE 

On June 28, 2010, Respondents! Appellants ("PlaIntIffs") brought thIS laWSUIt pursuant to 

S C Code SectIOn 15-53-10 et seq (1976), as amended, commonly referred to as the Umform 

Declaratory Judgments Act, to request the CIrCUIt court to declare the PlaIntIffs' legal nghts under 

S C Code SectIOn 59-63-30(c) and Code SectIOn 59-63-490 whIch are part of the EducatIOn 

statute SpecIfically, regardIng 59-63-30(c), PlaIntIffs requested the lower court to declare 

whether they were reqUIred to move theIr reSIdence and domIcIle from Berkeley County to 

Charleston County In order for Storm M H ("Daughter") to enroll In the AcademIC Magnet 

HIgh School ("AMHS"), whIch IS located In the Charleston County School DIstnct ("CCSD"), 

on or before August 9, 2010 RegardIng 59-63-490, PlaIntIffs requested the lower court to declare 

whether the Defendants abused theIr dIscretIOn by denYIng Daughter an mter-dIstnct transfer 

from the Berkeley County School DIstnct to the CCSD 

Pursuant to § 15-53-80, AppellantslRespondents ("Defendants") were named as partIes to 

that actIOn because the Declaratory Judgments Act requIres that "[ w ]hen declaratory relIef IS 

sought all persons shall be made partIes who have or claim any Interest WhICh would be affected 
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by the declaratIOn, and no declaratIOn shall prejUdICe the nghts of persons not partIes to the 

proceedmg " Defendants moved the lower court to dIsmIss Plamtdfs' request for declaratIOn 

of then legal nghts because they belIeved that the PlamtlfIs must, but dId not, exhaust 

admlmstratlve remedIes and faIled to state sufficIent facts to constItute a cause of actIOn and, 

therefore, the lower court dId not have subject matter JunsdictIOn 

On July 19,2010, the lower court began a non-Jury tnal It contmued the tnal untIl July 

22,2010 On July 21, 2010, pursuant to Code SectIOn 59-19-560, PlamtIffs appealed the 

Defendants' dIscretIOnary admimstratIve decIsIOn to deny Daughter an mter-dlstnct transfer 

under Code SectIOn 59-63-490 to the CIrCUIt court m ItS appellate capacIty After the second day 

of tnal, July 22, 2010, the lower court took the case under advIsement On July 28, 2010, the 

lower court Issued ItS order and took JudIcial notIce of the fact that, on July 21, 2010, Plamtdfs 

had appealed the Board's dIscretIOnary admimstratlVe declSlon, made pursuant to Code SectIOn 

59-63-490, that demed Daughter an mter-dlstnct transfer, therefore, the lower court found that It 

no longer had ongmal JunsdictIOn over that Issue and could not make a declaratIOn wIth respect 

to 59-63-490 The lower court granted Defendants' motIon to dIsmISS regardmg that Issue 

However, the lower court found that It had JunsdictIOn to declare PlamtIffs' legal nghts 

under Code SectIOn 59-63-30 and concluded that the Defendants' polIcy that reqUIres PlamtIffs 

to establIsh domIcIle m Charleston County before enrollmg Daughter m the AMHS vIOlates 

59-63-30(c) On July 28, 2010, the lower court declared and ordered that Plamtlffs were not 

reqUIred to establIsh domICIle m Charleston County and were entItled to enroll Daughter m the 

AMHS on or before August 9, 2010, so long as they purchased real property m the CCSD WIth a 

tax assessed value of $300 00 or more not later than September 30, 2010 
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On August 5, 2010, Defendants appealed the lower court's order In accordance wIth 

S C Code SectIOn 18-9-220 and Rule 241, SCACR, that appeal automatIcally stayed the rehef 

gIven to the Plamtrffs by the lower court Plamtrffs requested the lower court, by motion of 

August 9,2010, to 11ft the automatIC stay pursuant to Rule 241, SCACR Also, on August 9, 

2010, Daughter purchased real property m the CCSD wIth a tax assessed value greater than 

$300 00 QUItclaim deed, R at 185 

On Fnday, August 13,2010, five days before school was to start, the lower court lIfted 

the automatic stay statmg "Daughter has only one opporturuty to attend the AMHS as a nmth 

grader She, not the CCSD, WIll suffer Irreparable harm If thIS court does not 11ft the automatic 

stay If she prevails on appeal and thIS court does not 11ft the automatIC stay, It wIll ImpOSSIble 

for her to attend the AMHS m the runth grade due to the time delay caused by Defendants' 

appeal That opportumty WIll be lost forever and Daughter has no other legal remedIes aVailable 

to her to recover that lost opporturuty" August 13,2010 Order p 4 Dunng that same hearmg, 

Defendants then requested the lower court to stay Its order lIftmg the stay whIle they petItIOned 

thIS court to reVIew the order lIftmg the automatIc stay The lower court derued that request The 

AMHS enrolled Daughter on the afternoon of August 13,2010 

On August 17, 2010, the day before school was to start, Defendants petItIOned thIS court 

to reVIew and revoke the lower court's August 13,2010, order that lIfted the automatIc stay that 

was tnggered by the lower court's July 28, 2010, Order Daughter began attendmg classes at the 

AMHS on August 18,2010, the first day of the 2010-2011 academIC school year By order of 

September 16,2010, thIS court demed the Defendants' petitIOn to revoke the trial court's order 

that lIfted the automatic stay 
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PlamtIffs receIved notIce of the lower court's July 28, 2010, order on July 31, 2010, and 

notIce of the Defendants' appeal of that order on August 7, 2010 PlamtIffs cross-appealed the 

lower court's order by servmg notIce ofthat appeal on Defendants on August 23,2010 

STATEMENT OF FACTS 

The AcademIc Magnet HIgh School ("AMHS") IS a taxpayer - funded school located m 

the Charleston County School DIstnct ("CCSD") The attendance zone for thIS magnet school, 

as set up by the CCSD, IS the whole of Charleston County, therefore, regardless of where a chIld 

lIves m Charleston County, the chIld IS elIgIble to attend the AMHS subject only to ItS academIC 

admISSIOn cntena whIch IS dIscussed mfra In December of2009, a reputable, mternatIOnally 

dIstnbuted news magazme ranked the AMHS as the number one magnet hIgh school, and as the 

12th best pubhc lugh school, m the Umted States The AMHS's CUrrIculum IS very ngorous, 

WIth almost all of ItS courses bemg taught at the honors or college advanced placement level It 

IS the sole hIgh school located m the tn-county area (Berkeley, Charleston, Dorchester CountIes) 

that has only academIcally gIfted and motIVated students enrolled 

The AMHS has less than 600 students enrolled, has a 20 1 student - to - teacher ratIO, 

and has class SIzes WIth no more than 25 students WIth most classes havmg fewer than 25 

Students must apply to attend the AMHS WhICh enrolls only students who demonstrate 

exceptIOnal academIC abIlIty and performance as shown by natIOnal and state standardIzed test 

scores, grades, courses taken, and teacher recommendatIOns Importantly, the Defendants 

cannot, and do not, transfer or aSSIgn students to the AMHS, a student must quahfy for admISSIOn 

m accordance WIth the above referenced academIC admISSIon cntena ApplIcatIOns for 

AcademIC Magnet HIgh School, Rat 175 
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The AMHS accepts students who are quahfied for admISSIon regardless of whether they 

hve m the CCSD at the tlme of applIcatIOn Peterson affidavit p 1, R at 31 However, the 

Defendants have taken the legal pOSItIOn that the AMHS IS reserved only for students who are 

phYSIcally domIcIled m the CCSD ("reSIdent chIld") Therefore, Defendants refuse to allow an 

admItted student who does not hve m the CCSD ("nonresIdent chIld") to enroll m the AMHS 

unless the student and the student's parent or guardian move to the CCSD after admISSIOn (June 

7,2010, letter from Emerson to McSwam, p 2 at R 199) The student's parent or guardian mu~t 

SIgn an affidaVit statmg that he or she and the chIld are dOmIcIled m Charleston County before 

enrollment mto the AMHS WIll be allowed (AffidaVIt of a Student's DomICIle at R 159) 

PlamtIff Gayla S L McSwam ("Parent") IS the mother and guardIan of mmor PlamtIff 

Storm M H ("Daughter") They lIve m an adJommg school dIstnct, Berkeley County School 

DIstnct ("BCSD") Daughter apphed to the AMHS m the Wmter of 2009 At the tlme that 

Daughter apphed to the AMHS, Parent assumed that It would be necessary for Plamtlffs to 

change theIr legal reSIdency to Charleston County If Daughter were accepted for admISSIon to the 

AMHS because the AMHS's applIcatlon stated that students must be reSIdents of Charleston 

County (Complamt p 2 at R 17) 

In January of2010, Daughter was accepted for admISSIOn by the AMHS to begm the 9th 

grade on August 18, 2010 The AMHS reqUIred daughter to confirm her mtentIOn to enroll at the 

AMHS by January 28, 2010 The ConfirmatIOn Form asked for the student's "Charleston 

County ReSIdence Address" (ConfirmatIOn Form at R 174) Upon seemg that request, Parent 

filled m all of the blanks of that form (please note those portIOns m blue Ink) except the blank 

requestmg a Charleston County address At some pomt later, Parent called the AMHS and spoke 
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wIth whoever answered the phone, explamed that Parent could not provIde a Charleston County 

address because "we don't hve m Charleston County yet" (McSwam affidavlt para 6 at R 67) 

The lady answenng the phone stated somethmg to the effect of "thIS Issue comes up every year, 

you should Just state that you'll be provIdmg the address sometIme before she enrolls" (Parent 

dId not note the lady's name because It wasn't Important at the tIme to do so, and, Isn't Important 

or relevant now) (McSwam ajjidavzt para 6 at R 67) Parent stated on the ConfirmatIOn Form 

that "we wIll proVIde [a Charleston County reSIdence address] pnor to enrollment" At the tIme 

that Parent so stated, she mtended to move (McSwam ajjidavzt para 6, R at 67) (Please note 

that that mformatIOn, along WIth Daughter's SIgnature, IS m black mk) After maIlmg the 

ConfirmatIOn Form to the AMHS, Parent dIscovered that a number of chIldren who she knew to 

be hvmg m Berkeley County were attendmg magnet schools m the CCSD (McSwam ajjidavlt 

para 6 at R 67-68) 

In February of201O, vza letter, Daughter was released by the BCSD to attend school m 

the CCSD WIth the caveat that BCSD would not be responsIble for any "tuItIon or transportatIOn 

fees" that the CCSD mIght charge to Piamtiffs (BCSD letter to McSwam R at 188) Upon 

seemg the reference to "tuItIOn" m the letter from BCSD, Parent researched the EducatIOn 

Statute and mqUIred of Defendants about theIr pohcy that would reqUIre Piamtiffs to move to 

Charleston County because Piamtiffs dId not want to move If they could pay tUItIOn mstead 

(McSwam ajjidavlt para 8 at R 68) Defendants, through theIr attorney, John F Emerson, 

InItially mdicated that PlamtIffs, to aVOId movmg to Charleston County, could pay tuItIOn or buy 

real property m Charleston County WIth a tax assessed value of at least $300 00 under Code 

sectIOn 59-63-30, or could get the consent of the CCSD Board of Trustees for an mter-dIstnct 
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transfer to enroll Daughter at the AMHS under Code sectIOn 59-63-490 (Apnl 21, 2010, email 

from Emerson to McSwam at R 189, McSwam affidavlt para 8 at R 68) 

PlamtIffs offered to pay tUitIOn but Parent never receIved a response from the Defendants 

about the amount of that tUitIOn (March 24,2010, email from McSwam to Emerson at R 189, 

McSwam affidavlt para 9 at R 68) Piamtiffs also began negotiatIOns to purchase real estate m 

Charleston County (McSwam affidavlt para 10 at R 68) 

PlamtIffs also requested the consent of the CCSD Board for an mter-dIstnct transfer 

pursuant to 59-63-490 by wntmg a letter to the CCSD's Supenntendent m early May 2010 

(May 11, 2010, McSwam letter to McGmley at R 194) In response to that letter, Defendant 

McGmley called Parent to mform Parent that AMHS IS reserved for Charleston County resIdents 

only, and that she would recommend to the Board that It not allow Daughter attend the AMHS 

Parent mqUIred about bemg able to speak to the Board but Defendant McGmley stated that the 

Board would make ItS declSlon m a "closed" executive seSSIOn, and that Parent could not appear 

or speak at that seSSIOn Parent then asked about an appeal of that deCISIOn and Defendant 

McGmley stated that there would be no appeal from the Board's deCISIon Parent explamed that, 

although she dId not want to do so, she most probably would have to ask a court of law to deCIde 

the Issue to whIch, among other statements, Defendant McGmley responded, "Well, do what you 

gotta do" and "You WIll have to take It to court" and that she would let Parent know the Board's 

deCISIOn on June 8th after the Board meetmg of June 7th (whIch dId not actually occur untIl June 

14th) (May 11,2010, McSwam letter to McGmley WIth May 25, 2010, McSwam handwntten 

notes regardmg call from McGmley at R 194, McSwam affidavlt para 11 at R 68-69) 
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On June 11, 2010, Parent receIved a letter from CCSD's m-house attorney (dated June 7, 

2010) whIch stated that It IS the CCSD "staff pOSItIOn that Storm cannot be admItted to the 

AcademIC Magnet unless she actually reSIdes m Charleston County, m comphance WIth 59-63-30 

(a)-(b)" (June 7, 2010, Emerson letter to McSwam, p 2 at R 200) After further correspondence 

Via email wIthCCSD'sattorney and at hIS mstructIOn, on June 12,20 10,Parentrequest ed,by 

letter emaIled to the CCSD's attorney, that the CCSD Board accept Daughter as an mter-dIstnct 

transfer student pursuant to Code SectIOn 59-63-490 or as a student pursuant to 59-63-30(c) 

(June 12,2010, McSwam letter to Emerson, p 5 at R 204) CCSD's attorney had earher 

mformed Parent that he mIght not be able to get Parent's June 12 letter to the Board pnor to Its 

June 14 meetmg (June 9, 2010, Emerson email to McSwam at R 202) Parent requested that 

the Board's declSlon regardmg Piamtiffs' request for an mter-dIstnct transfer be postponed untIl 

the Board's next meetmg of June 28 If the letter could not be read by the Board before It made a 

deCISIOn on June 14,2010 (June 12,2010, McSwam email to Emerson at R 203) 

On June 22, 2010, Parent receIved a letter from the CCSD's m-house attorney (that was 

dated June 16,2010) that stated the Board "elected to take up the Issue anyway," although that 

attorney had mformed It that Piamtiffs had requested that the Board postpone ItS deCISIOn untIl 

after It had read the Piamtiffs' "detaIled letter explammg [theIr] pOSItIOn" The letter from the m­

house attorney contmued by statmg that the Board "voted unammously m open seSSIOn to admIt 

Storm to the AMHS If your famIly estabhshes 'reSIdence and domIcIle' m Charleston County 

before school starts" (June 16,2010, Emerson letter to McSwam at R 209) 

On June 25, 2010, PlamtIffs mailed a "PetItion to Appeal Charleston County School 

DIstnct OrderlDIrectIve" to Defendants Although PlamtIffs had already requested to appear 
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before Board pnor to the Board's rendenng Its declSlon that demed Daughter an mter-dlstnct 

transfer under 59-63-490, and only out of cautIOn to protect theIr potentIal procedural due 

process nghts whIle they pursued a declaratory Judgment actIOn m cIvIl court, PlamtIffs 

petItIOned Defendants for a de novo heanng regardmg Its decIsIOn PetItIOn, R at 181 At that 

tIme, Plamtlffs dId not know that the Board, dunng ItS June14, 2010, meetmg, had, apparently, 

treated theIr request to the Board for a transfer as an appeal of Defendant McGmley's 

recommendatIOn to deny an mter-dlstnct transfer to Daughter Plamtlffs later learned, after a 

reVIew of documents that they subpoenaed from Defendants, dIscussed znfra that, mdeed, the 

Board consIdered the request as an appeal by Plamtlffs 

On J1une 27, 2010, PlamtIffs filed a declaratory Judgment actIOn to have the court 

determme whether they must move to Charleston County to enroll Daughter m the AMHS 

Complamt at R 16 On June 28, 2010, the Plamtlffs served a subpoena on the CCSD requestmg 

that It produce all documents that relate to the Defendants' deCISIOn that Daughter must move to 

Charleston County to enroll m the AMHS Subpoena, Rat 30 In response, on July 8,2010, the 

Plamtlffs receIved the mmutes of the Board's June 14,2010, meetmg Those mmutes show that 

"the Board approved [Daughter's] Appeal, subject to resIdency and domIcIle confirmatIOn The 

motIOn was approved 7-0" (June 14,2010, CCSD Board mmutes, p 4 at R 176 EmphaSIS 

added) The only reason that the Defendants have gIVen for theIr deCISIon IS that the AMHS IS 

reserved for students who are domICIled m Charleston County 

On Monday, July 19,2010, the lower court began a non-Jury tnal but contmued the tnal 

untIl Thursday, July 22, so that the partIes could be gIven a chance to settle the case At Just after 

5 pm, on July 20, 2010, CCSD's m-house attorney emalled a letter to Parent That letter offered 
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--------------- ------

to allow PlamtIffs to appear for a heanng before the Board Emerson July 20 email and letter to 

McSwam, Rat 211 Pursuant to S C Code SectIOn 59-19-560, July 20 was the last possIble 

date that the CCSD could respond to PlamtIff's "PetitIOn to Appeal CCSD Order/DuectIve" that 

Parent had matled to the Board on June 25,2010, had the CCSD not responded by July 20, It 

would have waived ItS nght to contest the rehef that Parent had requested m the PetitIOn whIch 

was to enroll Daughter as an mter-dIstnct transfer student However, the offer for a heanng was 

for dates and m a manner that dId not provIde PlamtIffs wIth a meamngful heanng - one date 

was dunng the time that PlamtIffs would be vacatIOmng m the Western part of the Umted States 

(and thIS fact was known to Defendants, June 28, 2010, letter from McSwam to Judge DennIs 

wIth copy to Emerson, R at 210) and was to take place by phone or VIdeo, and the other date was 

for the day after the last day to regIster for school (Emerson July 20, 2010, letter to McSwam at 

R 211 ) PlamtIffs dechned the offer of a heanng under those CIrcumstances and gIven the 

CCSD's decIsIOn havmg already been made 

On July 21, 2010, pursuant to Code SectIOn 59-19-560, PlamtIffs appealed the 

Defendants' deCISIOn to deny Daughter an mter-dIstnct transfer under Code SectIOn 59-63-490 to 

the CIrcmt court m ItS appellate capaCIty That appeal IS pendmg as case number 2010-

CP-I0-005864 The partIes were unable to settle the Issues that were the subject of PI am tIffs' 

declaratory judgment actIOn After the second day of tnal, July 22, 2010, the lower court took 

the case under adVIsement On July 28, 2010, the lower court Issued ItS order and took JUdICial 

notice of the fact that, on July 21, 2010, PlamtIffs had appealed the Board's admimstratlVe 

dIscretIOnary deCISIOn to deny Daughter an mter-dIstnct transfer under S C Code SectIOn 

59-63-490, therefore, the lower court found that It no longer had ongmal jUnSdictIOn over that 
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Issue and could not make a declaratIOn wIth respect to 59-63-490 The lower court granted 

Defendants' motIOn to dISllllSS regardmg that Issue 

However, the lower court found that It had JunsdictIOn to declare PlamtIffs' legal nghts 

under Code SectIOn 59-63-30 and concluded that the Defendants' polIcy that reqUIres PlamtIffs 

to establIsh domIcIle m Charleston County before enrollIng Daughter m the AMHS VIOlates 

59-63-30(c) On July 28, 2010, the lower court declared and ordered that Piamtiffs were not 

reqUIred to establIsh domIcIle m Charleston County and were entItled to enroll Daughter m the 

AMHS on or before August 9, 2010, so long as they purchased real property m the CCSD WIth a 

tax assessed value of$300 00 or more not later than September 30,2010 

Daughter dId not purchase real estate m Charleston County untIl after the tnal Judge 

declared that she could enroll m the AMHS so long as she purchased that real estate by 

September 30, 2010 due to the Defendants' pOSItIOn that even IfPlamtiffs made such a purchase, 

Defendants would not allow Daughter to enroll m the AMHS (June 7, 2010, Emerson letter to 

McSwam, p 2 at R 200) Daughter purchased the reqUISIte real estate on August 9, 2010 

(QUItclaim deed at R 185) 

Defendants' wntten polIcy regardmg the admIssIOn of nonresIdent chIldren IS as follows 

PolIcy JFAB NonreSIdent Students 
Purpose To establIsh gUIdelmes for admIttmg to Charleston County School DIstnct 

schools those students who do not reSIde m the dIstnct 

TUItIOn 
The dIstnct may charge tUItIOn to certam non-resIdent students Students who qualIfy for 

attendance under CIrcumstances set out m SectIOn 59-63-30 of the South Carolma Code of Laws 
shall not be charged tUItIOn 

Examples of students who must pay tuItIon mclude a person so sItuated as to be better 
accommodated by a school of an adJommg dIstnct (59-63-490) 

The aSSOCIate supenntendent shall collect the tuItIOn as speCIfied m SectIOn 59-63-480, 
South Carolma Code of Laws, 1976 In accordance therewIth, the dIstnct shall determme the 
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monthly per student cost of all overhead expenses of the school, whIch shall mclude all expenses 
of the school not paid by the state and shall reqUIre that the parent/legal guardian make those 
monthly payments (CCSD Pohcy JFAB at R 161) 

ChIldren of employees 
As a fnnge benefit of employment, when space IS aVailable, chIldren of dIstnct 

employees may be allowed to attend the school In whIch the employee works or a school 
convement to the employee's place of work 

Non resIdent students may not attend magnet schools/programs 

ARGUMENTS 

I The trial court was correct In findIng that It had subject matter JUrisdictIOn to declare 
PlaIntiffs' legal rights under South CarolIna Code §59-63-30 

It IS WIthIn the constItutIOnal and statutory authonty of a court, not a school board, to 

declare the meamng and apphcatIOn of statutes The Declaratory Judgments Act states as 

follows 

SectIOn 15-53-20 Courts of record may declare rights, status and other legal relatIOns 

Courts of record wIthm'theIr respectIve JunsdictIOns shall1have power to declare 
rights, status and other legal relatIOns whether or not further relIef IS or could be 
claimed The declaratIOn may be either affirmative or negative In form and 
effect Such declaratIOns shall have the force and effect of a final judgment or 
decree 

SectIOn 15-53-30 DetermInation of questIOns under statute 

Any person whose rights, status or other legal relatIOns are affected by a 
statute may have determIned any question of constructIOn or validity ansmg 
under the statute and obtaIn a declaratIOn of rights, status or other legal 
relatIOns thereunder 

Defendants contend that the tnal court had no JunsdIctIOn to declare PlaIntIffs' nghts because 

the Plamtrffs dId not exhaust admImstratIve remedIes before the Board pursuant to 
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Code SectIOn 59-19-510, et seq That argument falls because the exhaustIOn of admimstratIve 

remedIes doctnne IS not applIcable to thIs case Plamtrffs are entitled to request a court to 

declare theIr nghts under a statute wIthout first havmg to go before the School Board 

Secondly, the Plamtlffs dId not request the board to declare theIr nghts under South Code 

SectIOn 59-63-30 because the Board has no authonty to make such a declaratIOn On May 11, 

2010, Parent wrote a letter to Defendant McGmley and requested that Daughter be granted an 

mter-dlstnct transfer pursuant to 59-63-490 whIch gIVes the Board dIscretIOn to accept a student 

from an adJommg school dlstnct under certam condItIOns not relevant to thIs appeal That IS the 

only letter and request that was before the Board on June 14,2010, when the Board voted 

unammously to grant Daughter's Appeal so long as Plamtlffs moved to Charleston County before 

school started at the AMHS m August The only request that PlamtIffs made to the Board, VIa 

letter because that was all they were allowed to do, was for the Board to exerCIse ItS dIscretIOnary 

authonty to grant Daughter an mter-dlstnct transfer whIch the Board demed PlamtIffs have 

appealed that demal to the CIrcUIt court for reVIew m ItS appellate capacIty whIch IS pendmg as 

case number 2010-CP-10-005864 

The declaratory Judgment actIOn was not an appeal for reVIew of any admimstratIve 

agency declSlon, It was brought as an ongmal actIOn m the tnal court's ongmal JunsdictIOn 

Therefore, Plamtlffs were not reqUIred to seek a heanng before the Board or to seek any type of 

remedy before that admimstratIve agency before filmg a declaratory Judgment actIOn 

Furthermore, the declaratory Judgment actIOn was not brought agamst anyone, mcludmg 

the Defendants As § 15-53-80 reqUIred, PlamtIffs named Defendants as partIes to the 

declaratory Judgment actIOn because "[ w ]hen declaratory relIef IS sought all persons shall be 
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made partIes who have or clmm any mterest WhICh would be affected by the declaratIOn, and no 

declaratIOn shall prejUdICe the nghts of persons not partIes to the proceedmg" If the Plamtlffs 

had brought a lawsmt against the Defendants pursuant to an educatIOn statute under whIch the 

Board had abused Its dIscretIOnary authonty, then the Defendants mIght have a credIble 

argument that Plamtlffs would have been reqmred to exhaust admmistratlve remedIes before 

resortmg to the court Here, the Board was not asked to exerCIse any dIscretIOn wIth respect to 

SectIOn 59-63-30 because the Board has no dIscretIOn under that statute 

The only South Carolma case that Piamtiffs have found that addresses the questIOn of 

whether a party can bnng a declaratory Judgment actIOn regardmg an educatIOn statute wIthout 

first requestmg a heanng before a school board about that same statute IS Adamson v RIchland 

CountySchoolDlst One,332SC 121,503 SE2d752(Ct App 1998) InAdamson,an 

elementary school teacher brought a declaratory Judgment actIOn whIch sought to enJom a school 

dIstnct from termmatmg her employment under the Teacher Employment and DIsmIssal Act 

ThIS court found that the teacher could not bnng that actIOn untIl she had exhausted her 

admmistrahve remedIes under the Act by seekmg reVIew before the school board 

Plamtlffs beheve that thIS court's decIsIOn m Adamson was mcorrect The school dIstnct 

m that case had fmled to meet a statutory deadlIne for provIdmg Adamson wIth notIce m wntmg 

that It planned to not renew her employment contract for the upcommg school year The 

Adamson Plamtlff, Just as m thIS case, was not askmg the CIrcmt court to reVIew a school board's 

dIscretIOnary decIsIOn She was askmg the court to declare whether that school dIstnct had the 

authonty to termmate her employment after It had renewed her employment contract by 

operatIOn of law That questIOn was stnctly a questIOn of law, the facts, Just as m the case at bar, 
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were undIsputed Regardless of whether thIS court got It wrong m Adamson, the language of that 

case IS still mstructIve for the case at bar 

"The reqUIrement of exhaustIOn of admmistratIve remedIes VIs-a-VIS a court's authonty to 
hear a case mvolvmg an agency, where a plamtIffhas not asked the agency for relIef, IS 
often confused The doctnne of exhaustIOn of admmistratIve remedIes IS generally 
consIdered a rule of 'polIcy, convemence and dIscretIOn, rather than one of law, and IS not 
jUnSdictIOnal' Vaught v WaItes 300 S C 201 at 205,387 S E 2d 91 at 93 (Ct App 
1989) see also Ex parte Allstate Ins v Co, 248 S C 550, 151 S E 2d 849 (1966) The 
Vaught court, however, noted It expressed 'no opmIOn whether fmlure to exhaust 
admlmstratlve remedIes IS junsdictIonal under the AdmimstratIve Procedures Act See D 
ShIpley, South CarolmaAdmmistratIve Law at 7-42 (1983) , Vaught, 300 SCat 205 n 
2,387 S E 2d at 93 n 2 Professor ShIpley states m hIS work 

'It must be noted that the APA and the Code's general Declaratory Judgment Act 
arguably serve different purposes The Code expressly states that the Declaratory 
Judgment Act IS "remedIal " Its purpose IS to "settle and to afford relIef from 
uncertamty and msecurIty with respect to rights, status and other legal relatIOns' 
The APA IS procedural m that It sets forth a umform method by which parties may 
participate m admmlstratIve proceedmgs and seek review of an agency's actIOn The 
use of one form of review should m no way preclude or affect the use of the other 
(Footnote references omItted) Id at 7-17 ThIS VIew IS arguably supported by S C Code 
Ann § 1-23-380 (1986 & Supp 1997), whIch provIdes that a party who has exhausted all 
admmistratIve remedIes may seek JudICIal reVIew of a final agency deCISIOn, but further 
states 

ThiS sectIOn does not lImit utIlIZatIOn of or the scope of JudiCial review avaIlable 
under other means of reView, redress, relIef or trial de novo provided by law A 
prelimmary, procedural, or mtermedlate agency actIOn or ruling IS Immediately 
reviewable If review of the final agency deCISIOn would not provide an adequate 
remedy" (EmphasIs added) 

Presumedly, Plamtlff Adamson utIlIzed the Delaratory Judgments Act to have the court declare 

her nghts so that she would not have to bnng a lawsUIt agamst that school dlstnct because that IS 

the mtent of that Act Had the court declared her nghts, all partIes would have known what theIr 

legal nghts were and there would have been nothmg to fight about before eIther a school board 
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or a court The Adamson decIsIOn essentlally defeats the very purpose of the Declaratory 

Judgments Act 

Here, PlamtIffs only requested that the Board consent to a transfer to the AMHS under ItS 

dIscretIOnary authorIty to do so under 59-63-490, Plamtlffs dId not ask It to mterpret 59-63-30 

because It cannot do so - only the courts can PlamtIffs dId not request the Board's consent to 

buy property or pay tUItIOn because PlamtIffs dId not need ItS consent to do that- they already had 

those rIghts, therefore, Plamtlffs had no legal oblIgatIOn to request a hearIng before the Board 

before brIngmg a declaratory Judgment actIOn under SectIOn 59-63-30 

Moreover, even If Plamtlffs had been reqUIred to ask the Board to mterpret 59-63-30 

before askmg the court to reVIew that mterpretatIOn, the Adamson case IS dIstmgUIshable from 

the case at bar The Adamson court found "Under the umque facts of thIS case, there has been 

no final board actIOn, rather, there IS a suspensIOn by and a recommendatIOn from the 

SuperIntendent that Adamson be termmated The board IS free to reject the SuperIntendent's 

recommendatIOn for dIsmIssal m WhICh case Adamson would have no reason to complam " 

Adamson, 332 Seat 128, 503 S E 2d at 756 The Adamson court went on to state that "there 

bemg no order for the CIrCUIt court to reVIew, the court lacked subject matter JUrISdIctIOn over the 

case" Id 

Regardless of how Defendants want to couch It, there was a final board actIOn for a trIal 

court to reVIew m thIS case even If Plamtlffs had been reqUIred to exhaust admimstratlve 

remedIes before brmgmg a declaratory Judgment actIOn Defendant Supermtendent McGmley 

called Parent and told Parent that she was gomg to recommend to the Board that It not approve 

Piamtiffs' request for a transfer, that PlamtIffs would not be allowed to appear before the Board, 
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that she would let Parent know after the Board meetmg how the Board voted, that there would be 

no appeal from that vote, and that Parent would have "to take It to court" Parent requested agam 

to appear before the Board, and the Board's m-house attorney saId she could not The attorney 

told Parent she could wnte a letter to the Board and she dId, however, the Board chose not to 

read that letter before denymg Daughter's transfer request The Board met behmd closed doors, 

WIth Defendant Supenntendent partIcIpatmg and assumedly recommendmg that Daughter's 

transfer request be rejected The Board then voted 7-0, publIcly, to reqmre PlamtIffs to move to 

Charleston County before they would be allowed to enroll Daughter m the AMHS whIch, m 

effect, rejected Daughter's request for an mter-dIstnct transfer 

PlamtIffs asked the trIal court to declare the meanmg of S C Code SectIOn 59-63-30 WIth 

respect to theIr legal nghts The purpose of the Declaratory Judgment Act IS to settle and to 

afford rehef from uncertamty and msecunty WIth respect to rIghts, status and other legal 

relatIOns, The plam language of the statute gave the trIal court the power to declare PlamtIffs' 

nghts under 59-63-30(c) whIch IS the very defimtIOn of subject matter JUrISdIctIOn The 

Defendants had every rIght to appear before the trIal court to state theIr pOSItIon regardmg how 

the court should mterpret the statute but they had no standmg to object to that court's declarIng 

PlamtIffs' rIghts under 59-63-30 

Defendants also argue that the trIal court abused ItS dIscretIOn m declarIng PlamtIffs' 

rIghts under SectIOn 59-63-30 because PlamtIffs dId not exhaust admInIstratIve remedIes before 

the Board "The deCISIOn to grant a declaratory Judgment IS a matter wIthm the sound dIscretIOn 

of the trIal court and WIll not be dIsturbed on appeal absent a clear showmg of abuse" See 

Eargle v Harry County, 335 SC 425, 517 SE2d 3 (Ct App 1998) And, "[w]hether 
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admInIstratIve remedIes must be exhausted IS a matter withm the tnal Judge's sound dIscretIOn 

and hIS declSlon WIll not be dIsturbed on appeal absent an abuse" Garris v Govermng Bd of 

S C Reinsurance Faclizty, 319 S C 388,390,461 S E 2d 819, 831 (1995) 

Even If PlamtIffs dId have to exhaust admInIstratIve remedIes, the doctrme of exhaustIOn 

of admimstratIVe remedIes IS generally consIdered a rule of "pohcy, convemence and dIscretIOn, 

rather than one oflaw, and IS not JunsdictIOnal " Vaught v WaItes, 300 S C 201,205,387 S E 2d 

91, 93 (Ct App 1989), see also Ex parte Allstate Ins Co, 248 S C 550, 567, 151 S E 2d 849, 

855 (1966) WhIle exhaustIOn IS an "mflexIble" rule m some JunsdictIOns, m South Carolma It 

"IS dIscretIOnary m nature" Andrews Beanng Corp, 261 S C 533 at 536, 201 S E 2d 241 at 243 

(1973) 

Also, South Carolma, hke most JunsdictIOns, recogmzes exceptIOns to the exhaustIOn of 

admimstratIVe remedIes reqUIrement The general rule IS that admmistratIVe remedIes must be 

exhausted absent CIrcumstances supportmg an exceptIOn to applIcatIOn of the general rule 

Sharon Brown v Wlllzam B James Superintendent for Cherokee County School DIStrict 389 

S C 41,697 S E 2d 604 (Ct App 2010) However, one does not have to exhaust admInIstratIve 

remedIes when It would be futIle to do so Wardv State, 343 S C 14,19,538 S E 2d 245,247 

(2000) The legIslature WIll not reqUIre a futIle act, therefore, a commonly recogmzed exceptIOn 

to the reqUIrement of exhaustIOn of admInIstratIve remedIes eXIsts when a party demonstrates 

that purSUIt of admInIstratIve remedIes would be a vam or futIle act Moore v Sumter County 

CouncIl, 300 S C 270,273,387 S E 2d 455, 458, Ward v State, 343 SCat 19, 538 S E 2d at 

247 "FutIlIty, however, must be demonstrated by a showmg comparable to the admimstratIve 

agency takmg 'a hard and fast pOSItIon that makes an adverse rulmg a certamty "' Law v S C 
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Dep't ofCorr, 368 S C 424,438,629 S E 2d 642,650 (2006) (CItIng Thetford PropertIes IV Ltd 

P'ShIPV US Dep'tofHous & UrbanDev,907F2d445,450(4thClf 1990)) 

Even If PlaIntIffs had been reqUIred to seek an admimstratIve remedy before the Board 

regardIng the Board's InterpretatIOn of 59-63-30, that effort would have been futile Defendants 

argue that "there IS no eVIdence that the Board of Trustees has a fixed pOSItIon or VIew of thIS 

matter, or that follOWIng a full heanng before the board, any Board member would be unwIllIng 

to consIder changIng hIS or her posItion" Appellants' ImtIaI Bnef of Appellant/Respondent p 9 

To the contrary As noted supra Defendant Supenntendent McGInley called Parent and told 

Parent that she was gOIng to recommend to the Board that It not approve PlaIntIffs request for a 

transfer, that PlaIntIffs would not be allowed to appear before the Board, that she would let 

Parent know after the Board meetIng how the Board voted, that there would be no appeal from 

that vote, and that Parent would have "to take It to court" (May 11, 2010, letter from McSwaIn 

to McGInley WIth McSwaIn's handwntten notes of May 25, 2010, Rat 194) Parent requested 

agaIn to appear before the Board, and the Board's In-house attorney Said she could not The 

attorney told Parent she could wnte a letter to the Board and she dId, however, the Board chose 

not to read that letter before denYIng Daughter's transfer request The Board met behInd closed 

doors, WIth Defendant Supenntendent partIcIpatIng and assumedly recommendIng that 

Daughter's transfer request be rejected The Board then voted 7-0, pubhcly, to reqUIre PlaIntIffs 

to move to Charleston County before they would be allowed to enroll Daughter In the AMHS 

whIch, In effect, rejected Daughter's request for an Inter-dIstnct transfer 

AddItIOnally, In hIS argument before the tnal court to try to persuade that court that the 

Board mIght change ItS mInd and grant an Inter-dIstnct transfer, one of the Board's attorneys, 
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who had no chOIce but to be candId wIth the tnal court, stated, "They [the Board] dIdn't hear-­

they dIdn't hear all of her arguments They dIdn't have her well wntten lengthy letter It's 

conceIvable that the Board can change Its mmd when they hear all that's transpIred here thIS 

mormng and If they met and saw thIS parent It's conceIvable I don't thmk so because of the 

pohtical problem that I've already descnbed [m chambers]" Tnal transcnpt, p 13-14 at R 

85-86 FIrst, the Board dId have knowledge of the PlamtIffs' lengthy letter at ItS June 14, 2010, 

Board meetmg, however, It chose to "take up the Issue anyway" wIthout readmg the letter June 

16,2010, Emerson letter to McSwam, Rat 209 Secondly, the Board's attorney, bound ethIcally 

to be candId wIth the court, even doubted that the Board would change ItS mmd 

And, after receIvmg the Board's decIsIon that It demed the mter-dIstnct transfer on June 

22,2010, Parent then mailed an Appeal of that demal to the same Board but was never offered an 

opportumty for hearmg before the Board untIl the day after the tnal judge began the heanng to 

declare PlamtIffs' nghts under SectIOn 59-63-30 and SectIOn 59-63-490 Only after the 

Defendants partIcIpated m the declaratory judgment heanng dId they offer the Plamtlffs the 

opportumty to exerCIse theIr procedural due process nghts And, that offer was for dates and m a 

manner that dId not offer Piamtiffs a meanmgful heanng - one date was dunng the tIme that 

Piamtiffs would be vacatIOnmg m the Western part of the Umted States (and thIS fact was known 

to Defendants) and was to take place by phone or VIdeo, and the other date was for the day after 

the last day to regIster for school (Emerson July 20, 2010, letter to McSwam at R 211 ) 

Piamtiffs declmed the offer of a heanng, after the fact and under those CIrcumstances, knowmg 

that such a heanng would be an exerCIse m futIhty See Brown v James, 389 S C 41 at 54,697 

S E 2d 604 at 611 (Ct App 2010) "South Carolma, hke mostjUnSdictIOns, recogmzes 
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exceptIOns to the exhaustion of admmistratIve remedies reqUIrement The general rule IS that 

adminIstrative remedies must be exhausted absent CIrcumstances supportmg an exceptIOn to 

apphcatIOn of the general rule" See also Ex parte Allstate Ins Co, 248 S C 550 at 567, 151 

S E 2d 849 at 855 (1966) "A commonly recognIzed exceptIOn to the reqUIrement of exhaustIOn 

of admInIstrative remedies eXists when a party demonstrates that purSUIt of admmistratIve 

remedies would be a vam or futile act" Id cltmg Moore v Sumter County CouncIl, 300 S C 

270 at 273,387 S E 2d 455 at 458 (1990), Ward v State, 343 S C 14 at 19, 538 S E 2d 245 at 

247 (2000) 

Defendants offer came too late to ensure that Daughter would have had time to obtam a 

JudiCial remedy'pnor to school startmg after the Board voted the same way agam And, 

cntIcally, any appeal that PlamtIffs would have taken from the Board's second vote to deny 

Daughter an mter-dlstnct transfer would not have stayed that deCISIOn Daughter would not have 

been allowed to enroll whIle her appeal for review of the Board's deCISIOn by the CIrcUIt court, m 

ItS appellate JunsdictIOn, was pendmg unless Plamtlffs moved to Charleston County See § 

59-19-570, Appeal shall not act as supersedeas "Until the matter m controversy has been 

finally disposed of, no appeal shall act as a supersedeas or suspenSIOn of the order of the board 

havmg ongmal JurisdictIOn of the cause" Therefore, Daughter would not have had an adequate 

remedy See SectIOn 1-23-380 of the South Carolma Code (2005 &Supp 2009) which states m 

part, "A prehmmary, procedural, or mtermedIate agency actIOn or ruhng IS Immediately 

reviewable If reView of the final agency declSlon would not provide an adequate remedy" And 

see Jean Hoefer Toal, et al Appellate Practlce m South Carolma 49 (2d ed 2002) 
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Even IfPlamtIffs had an obhgatIOn to seek a heanng before the Board pnor to askmg the 

court to declare theIr nghts under 59-63-30, based upon the eVIdence before the tnal Judge, It 

was well withm the tnal court's dIscretIOn to find and conclude that PlamtIffs were not reqUIred 

to exhaust admimstratIve remedIes before the Board because It would have been a futIle act 

II The tnal court was correct m findmg that Charleston County School Dlstnct's policy of 
excludmg eligible and qualified nonreSident children from Its magnet schools VIOlates South 
Carolma Code §59-63-30 

Code § 59-63-30, m relevant part, states 

Qualifications for attendance 

ChIldren shall be entItled to attend the pubhc schools of any school 
dIstnct, WIthout charge, only If quahfied under the followmg prOVISIOns of thIS 
sectIOn 

(a) Such chIld reSIdes WIth ItS parent or legal guardIan, 

(b) The parent or legal guardIan, WIth whom the chIld reSIdes, IS a reSIdent of such 
school dIstnct, or 

(c) The chIld owns real estate m the dIstnct havmg an assessed value of three 
hundred dollars or more 

"When the language of a statute IS 'plam and unambIguous, and conveys a clear and 
,- I 

defimte meanmg,' there IS no need to employ rules of statutory constructIOn, and [ a] court' has 

no nght to look for or Impose another meanmg ", State v Jlhad, 339 S C 235 at 240,528 S E 

2d 696 at 698-699 (Ct App 2000) r vd on other grounds 347 S C 12,553 S E 2d 249 (2001) 

cltmg Oty ofColumblG v Amencan ClVll Llbertles UnlOn, 323 S C 384 at 387, 475 S E 2d 747 

at 749 (1996) "[A] Court cannot construe a statute WIthout regard to ItS plam and ordmary 

meanmg, and may not resort to subtle or forced constructIOn m an attempt to hmit or expand a 

statute's scope" Oty ofColumblG 323 at 388, 475 S E 2d at 749 "A court SImply cannot Ignore 
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such patent and defimte statutory language In order to force a constructIon not Intended by the 

legIslature" State v JIhad, 339 SCat 249,528 S E 2d at 699 CItIng WhItner v State, 328 SCI 

at 6, 492 S E 2d 777 at 779 (1997) (explaInIng "where a statute IS complete, plaIn, and 

unambIguous, legIslatIVe Intent must be determIned from the language ofthe statute Itself ") cert 

denzed, 523 U S 1145, 118 S Ct 1857, 140 L Ed 2d 1104 (1998) 

The meanIng of Code § 59-63-30( c) IS plaIn and unambIguous A chIld IS entItled to 

attend a publIc school, WIthout charge, If the chIld owns real estate haVIng an assessed value of 

three hundred dollars or more WIthIn the school dIstnct If the chIld does not so own, the chIld 

must pay to attend a school WIthIn the school dIstnct If thIS were not the meanIng, then the 

words "WIthout charge" contaIned In 59-63-30 would be superfluous See State v JIhad,347 

S C 12,553 S E 2d 249 (2001) CItIng In re Decker, 322 S C 215,471 S E 2d 462 (1995) (a 

statute should be construed so that no word, clause, prOVlSlon, or part IS rendered superfluous) 

Moreover, the legIslatIve Intent behInd Code § 59-63-30(c) IS clear "[W]here a court IS 

called upon to Interpret statutes, [It] must be mIndful of the pnnclple that the IntentIOn of the 

legIslature IS the pnmary gUIdelIne to be used" See Adams v Clarendon County School DISt 

No 2,270 S C 266 at 272,241 S E 2d 897 at 900 (S C 1978) CItIng e g Helfnch v 

BraSIngton Sand & Gravel Co 268 S C 236,233 S E 2d 291 (1977) Code SectIOn 59-63-30(c) 

ensures that the school dIstnct receIves payment for prOVIdIng a nomesident chIld WIth an 

educatIOn vra taxes from the nomesident chIld See S C Op Atty Gen 31 (1969-1970) 

(explaInIng that school dIstncts are authonzed to Impose a schedule of charges for attendance at 
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pubhc schools If the resIdential reqUirements of Code SectIOn 21-752 11 are not met by the 

child) 

Code SectIOn 59-19-90(9), In relevant part, states 

General powers and duties of school trustees 

The board of trustees shall also 

(9) Transfer and assIgn pupIls Transfer any pupIl from one school to another so as 
to promote the best Interests of educatIOn, and determIne the school wIthIn ItS 
dIstnct In whIch any pupIl shall enroll 

Based upon Code SectIOn 59-19-90(9), PlaIntrffs would agree that, subject to statutory and 

constItutIOnal nghts constramts, the CCSD has the nght to assIgn a chIld, be they a reSIdent or 

nonresIdent chIld, to a partIcular school so as to promote the best Interests of educatIOn See 

Wharton v AbbeVIlle Sch Dist No 60,608 F Supp 70 (D S C 1984)(The power ofa local 

school board to assIgn students to school will not be dIsturbed unless m the exerCIse of theIr 

offiCIal dutIes such actIon nses to the level of a constItutIOnal depnvatIOn of nghts under the 

equal protection clause of the ConstItutIOn) 

However, construIng Code § 59-19-90 and 59-63-30 together can lead to only one 

reasonable, logIcal conclusIOn Because the CCSD has chosen to set up admIssIOn cntena for ItS 

magnet schools, Ie, academIc standards, whIch, m effect, "aSSIgns" only the children who meet 

those cntena to those magnet schools, If a nonresIdent chIld quahfies for admIssIOn to a CCSD 

magnet school and chooses to estabhsh statutory ehglblhty to attend a CCSD school by bUYIng 

the reqUisIte real estate wlthm the school dlstnct, then the CCSD must enroll that nonresIdent 

chIld m the magnet school "[It IS] the elementary rule of !JudIcIal] constructIOn that all parts and 

I Predecessor of Code SectIon 5963-30 
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provlSlons of an enactment must be gIven effect, If reasonably and logIcally possIble" Jolly v 

Atlantic Greyhound Corp 207 SCI at 8, 35 S E 2d 42 at 44 (1945) 

No matter how many tImes the Defendants say It, they do not assIgn pupIls to magnet 

schools Students, who are ehgible to attend a magnet school, must also meet admISSIon cntena 

to enroll at a magnet school, therefore, Defendants assertIOn that the Board of Trustees has the 

authonty under 59-19-90(9) to aSSIgn students to magnet schools IS dIsmgenuous 

The Defendants cIte to the case ofU S v Charleston County Sch DISt, 960 F 2d 1227 

(4th Clf 1992), as support for theIr assertIOn that the CCSD IS allowed to exclude nonreSIdent 

students from ehgibilIty to attend ItS magnet schools under 59-19-90(9) However, the Issue m 

that case IS not the same as the Issue before thIS court In that case, the Issue was whether the 

race of a resIdent chIld could be consIdered by the constItuent school boards m decIdmg whether 

to grant an mtra-dIstnct transfer from one school to another withm the CCSD The answer was 

"no" Although Defendants have Imphed that the Fourth CIrCUIt's reasonmg m that case supports 

theIr alleged power to aSSIgn students to magnet schools, the Fourth CIrCUIt was actually 

referrmg to a school board's power to determme local attendance zones (and student dISCIplIne) 

In the case before thIS court, Daughter IS not questIOnmg the Board's power to determme 

attendance zones or the Board's abIhty to set attendance gUIdehnes and to aSSIgn students to non 

magnet schools, however, she IS questIOnmg the Defendants' assertIOn that theIr abIhty to aSSIgn 

pupIls to magnet schools withm the DIstnct IS a core functIOn of the Board The Board does not 

have that abIlIty And, the Board does not have the abIhty to determme who IS elIgIble to attend 

CCSD schools, magnet or not, ehgibilIty IS determmed by the statutes of South CarolIna, and 

Defendants are not allowed to create pohcles that VIOlate those statutes U S v Charleston 
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County Sch DISt does not advance the Defendants' argument that they wIll lose theIr nght to 

assIgn students to magnet schools If thIS court affirms the tnal court's order -they never had that 

nght 

The Defendants rely heavily upon the holdIng and language of WashIngton v Ladue Sch 

Dlst Bd of Educ ,564 F Supp 2d 1054 (E D Mo 2008) for the proposItIOn that "[s]ound 

publIc polIcy supports upholdIng the Board of Trustees'authorIty to establIsh school attendance 

? 

crIterIa" (Appellants' InItIal BrIef of Appellants/Respondents p 14) and cIte to that case as 

holdIng that a child who cannot attend the school of hIs chOIce will not suffer Ifreparable harm 

However, the facts of that case are not the same as the facts of the case before thIS court 

In that case, the school dIstrIct removed a child from a school's enrollment because the 

chIld was not a reSIdent of the school dIstrIct In whIch the school was located The Judge refused 

to grant an InjUnctIOn agaInst the school dIstrIct findIng that the chIld dId not reSIde In that school 

dIstrIct UnlIke the case before thIS court, the school Involved In WashIngton was not a magnet 

school WIth a competItIve admISSIons polIcy, and that case dId not Involve a nonreSIdent chIld 

who paId taxes In that school dIstrIct And, Importantly, the Judge found that the child had made 

absolutely no shOWIng of meparable harm as reqUIred for InjunctIve relIef And, most 

Importantly, the Judge was InterpretIng a "reSIdency" statute rather than a "non reSIdency" statute 

lIke the one before thIS court 

The Washmgton court mterpreted the followmg Missoun statute, m sahent part 

§ 167020 R S Mo 

2 In order to regIster a pupIl, the parent or legal guardIan of the pupIl or the pupIl 
hImself or herself shall prOVIde, at the tIme of regIstratIOn, one of the follOWIng 
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(1) Proof of resIdency m the dIstnct Except as otherwIse provIded m sectIOn 
167 151, the term "residency" shall mean that a person both physIcally resIdes 
wIthm a school dIstnct and IS domIcIled wIthm that dIstnct 

Because the chIld m Washmgton dId not "resIde" m that school dIstnct, the court found that he 

was not entltled to attend a school m that dIstnct 

Here, the South Carolma statute at Issue states as follows, m sahent part 

§ 59-63-30 QualificatIOns for attendance 

ChIldren wIthm the ages prescnbed by SectIOn 59-63-20 shall be entltled to attend 
the pubhc schools of any school dIstnct, WIthout charge, only If quahfied under 
the followmg prOVISIOns of thIS sectIOn (c) The chIld owns real estate m the 
dIstnct havmg an assessed value of three hundred dollars or more 

ThIS statute addresses a chIld's entltlement to attend a school dIstnct m whIch he or she does not 

resIde but m whIch he or she owns real property, the Washmgton Judge was not asked to 

determme whether that cruld, If he had owned real estate m that partIcular school dIstnct, was 

entltled to attend the mvolved school But, If that Judge had been so asked, presumably he or she 

would have~found that the chIld was so entltled because MIssoun also has a "non resIdency" 

statute very SImIlar to South Carohna's In sahent part 

TItle XI EDUCATION AND LIBRARIES 

Chapter 167 Pupils and Special Services 

§ 167 151 AdmiSSIOn of nonresident and other tUitIOn pupils-certam pupils exempt 
from tUitIOn-school tax credIted agamst tUitIOn-owners of agrIcuIturalland m more 
than one diStrict, optIOns, notIce reqUired, when 

3 Any person who pays a school tax m any other dIstnct than that m whIch he 
resIdes may send hIS chIldren to any pubhc school m the dIstnct m whIch the tax IS paId 
and receIve as a credIt on the amount charged for tuItIOn the amount of the school tax 
paId to the dIstnct The school dIstnct of chOIce shall count the chIldren m ItS 
average daIly attendance for the purpose of dIstnbutIOn of state aId through the 
foundatIOn formula 
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5 If a pupIl IS attendmg school m a dlstnct other than the dlstnct of resIdence and 
the pupIl's parent IS teachmg m the school dlstnct or IS a regular employee of the school 
dlstnct WhICh the pupIl IS attendmg, then the dlstnct m WhICh the pupIl attends school 
shall allow the pupIl to attend school upon payment of tUItIOn m the same manner m 
WhICh the dlstnct allows other pupIls not entItled to free mstructIOn to attend school m 
the dlstnct 2 

Based upon the language of § 167 151, It would be fair to presume that the Washmgton 

Judge, Just as the tnal court dId so SImIlarly m thIS case, would have found the Mlssoun chIld 

entItled to attend any school m any school dlstnct m WhICh the chIld's parent or guardIan paid a 

school tax If that court were mterpretmg § 167 151 rather than § 167 020, a statute that has no 

relevancy to eIther the facts or law of the case before thIS court 

And, because the "non-resIdency" Mlssoun statute has been on the law books for a long 

tIme, Just as has the South Carohna "non-resIdency" statute, It would be fau to presume that the 

Washmgton Judge, If mterpretmg the Mlssoun "non-resIdency" statute so as to allow enrollment 

of the chIld, would not have found a speculatIve parade ofhornbles such as the school dIStrICt 

"would lIkely expenence a flood of applIcatIOns for enrollment" and that "the structure of the 

free publIc school system would collapse mto chaos " Washmgton, 564 F Supp 2d 1054 at 

1058 The Washmgton case lends no support to the Defendants' argument that pubhc pohcy 

supports the valIdIty of the Board's pohcy of excludmg nonresIdent chIldren from ItS magnet 

schools 

The Defendants, Just as they dId before the tnal court, also attempt to rely upon a 1988 

OpmIOn of the South Carohna Attorney General to show that they are allowed to exclude 

2 Interestmgly despIte the fact that PlamtIffs have repeatedly pomted It out to the Defendants Defendants contmue 
to mcorrectly represent to the courts that theIr Board Policy JFAB states that [n]on resIdent students may not attend 
magnet school/programs See Defendants Board Policy JFAB p 2 3 R at 161 Once agam that policy refers 
only to the children ofCCSD employees And Plamtlffs believe that policy VIolates S C Code 5963 30 With 
respect to the chIldren of CCSD employees 
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nonresIdent chIldren from elIgIbIlIty to attend CCSD magnet schools See 1988 Op S C Att'y 

Gen 145 ThIS relIance IS, agaIn, mIsplaced The facts underlYIng that opimon are that a 

nonresIdent chIld who owned real property In a school dIstnct was demandIng to attend a 

partIcular school WIthIn that dIstnct The AG opIned that SectIOn 59-19-90(9) allowed the 

dIstnct, not the chIld, to choose whIch school the chIld would attend That sectIOn states that the 

dIstnct IS empowered to "determIne the school WIthIn ItS dIstnct In whIch any pupIl shall 

enroll " Based upon that language, the AG concluded "[T]he power of school dIstncts to 

determIne pupIl aSSIgnments IS not altered by the provlSlons of school attendance based upon 

property ownershIp under 56-63-30 Therefore, property ownershIp WIthIn a dIstnct does not, 

Itself, entItle a student to demand attendance at a partIcular school WIthIn that dIstnct " 

(EmphaSIS added) 

FIrst, that AG OpInIOn IS Just that - an OpInIOn of the executIve branch of government, 

therefore, It IS not bIndIng on thIS court PlaIntIffs have not found a JudICial InterpretatIOn of 

SectIOn 59-63-30(c) WIth respect to enrollment at a magnet school, however, In 1950, before 

magnet schools eXIsted, the SC Supreme Court, In Moseley v Welch, 218 S C 242,62 S E 2d 

313 (S C 1950) ordered that parents who owned and paid taxes on real estate In two adjOInIng 

school dIstncts were entItled to send theIr chIldren to school In eIther school dIstnct WIthout 

beIng charged tuItIOn or operatIng expenses 3 

It IS argued that the Intervenors acqUIred property In the KIngstree School DistrIct for the 
sole purpose of enablIng them to send their children to the schools at KIngstree ThiS may 
be true but It does not change the result They had the rIght to avaIl themselves of the 

3 Moseley was deCided pursuant to SectIOn 5346 of the 1942 SC Code predecessor to 59-63 30(c) which stated 
PrOVided however that when either parent the guard tan or other person havmg m charge any pupil and malhtaIn 

any such pupil at hiS home shall own and pay tax on any property In a school diStriCt adjOining that In which any 
such person and pupil reSide such pupil may be enrolled either In the distrIct m which he reSides or In any such 
adjOining distrIct Without bemg reqUITed to pay tUitIOn fee or other operatmg expenses and shall be entitled to all of 
the prIvileges of such school as Ifhe reSided In such school distrIct 
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pnvIlege given by the statute The suggestion IS also made that the property owned by 
each of the llltervenors IS of comparatively small value upon which the yearly tax IS only 
three or four dollars But the Legislature has not seen fit to make the nght given by thiS 
statute dependent either upon ownlllg property of a certalll value or upon holdlllg It for 
any specified penod We are not at lIberty to add to the statute any conditions of thiS 
nature These are consideratIOns that must be addressed to the law maklllg body It 
follows from the foregomg conclUSIOns that the llltervenors are entitled to send their 
chIldren to the schools at Klllgstree Id at 255 319 respectIvely 

Secondly, the facts underlymg that AG opllllOn are dlstmgmshable from the facts before 

thiS court because SectIOn 59-19-90(9), which IS tItled "Transfer and assign pupIls," does not 

address enrollment m a magnet school SectIOn 59-19-90(9) gives a school board the authonty to 

"[t]ransfer any pupIl from one school to another so as to promote the best mterests of educatIOn, 

and deterrnme the school wlthm ItS dlstnct m which any pupIl shall enroll" In the case before 

thIS court, the Defendants cannot Just assign or transfer a chIld to the AMHS, despite the 

language of SectIOn 59-19-90(9), unless they were to VIOlate the school's admiSSIOn cntena, 

therefore, the AG opmlOn IS simply not on pomt With the facts at hand 

Third, even If thiS court were to assume, arguendo, that the 1988 AG opmlOn were 

relevant to these facts, It supports Plamtlffs' pOSItIOn by ImphcatlOn By statmg that property 

ownership wlthm a dlstnct does not, .!.!£d.fs entitle a student to demand attendance at a particular 

school, the AG opmlOn Imphes, conversely, that a nonresident chIld IS entitled to enroll m a 

particular school based upon a reason other than property ownership Here, Daughter IS a 

nonresident chIld who IS entitled to enroll at a particular school - the AMHS - based not solely 

upon property ownership but also based upon her havmg met the AMHS admiSSIOns cntena 

Thus, msofar as the AG opmlOn apphes to thiS case, If at all, It supports Daughter's posItIon 

because she has reasons, other than property ownership, that entitle her to enroll m that particular 
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school The AG opmIOn does nothmg to support Defendants' argument to exclude quahfied, 

nonresIdent chIldren from CCSD magnet schools 

Next, the Defendants cIte to Stewart v Charleston County Sch DISt, 386 S C 373,688 

S E 2d 579 (Ct App 2009) for the proposItIOn that local legIslatIOn gIves them ultImate authonty 

to set "admIssIon cntena" for ItS magnet schools,4 however, the Issue m Stewart dealt wIth 

attendance gUIdehnes and only wIth respect to reSIdent students, not admIssIon cntena whIch 

was competItIvely based A careful readmg of that case shows that It IS dIstmgUIshable from the 

case at bar not Just m fact but also m law 

In Stewart, the CCSD Board of Trustees, whIch oversees eIght local constItuent school 

boards, was fightmg wIth the constItuent school board for DIstnct 20 regardmg whIch board had 

the authonty to set attendance gUIdehnes for one of CCSD's magnet schools, BUiSt Academy 

EhgIbIhty for the opemngs aVailable m that school was dIVIded up equally amongst four groups 

of chIldren "pnonty for one-fourth of aVailable openmgs was gIven to students resIdmg m 

DIstnct 20 where the school IS phYSIcally located, pnonty for another one-fourth of opemngs 

was reserved for sIblmgs of BUiSt Academy students, pnonty for one-fourth of opemngs was 

gIven to students who would otherwIse attend low-performmg schools, and pnonty for the final 

one-fourth of seats would be equal among students county-wIde The apphcatIOns for the school 

have always exceeded the avaIlable openmgs, and a lottery IS used at the kmdergarten level to 

select students who wIll be tested to determme If they meet the academIc reqUirements for 

admIssIOn" ~ at 581 

4 And PlamtIffs would agree that school dlstncts should have such authonty so long as the admiSSion cntena do 
not VIOlate attendance eligibility defined by state law 
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Local constltuent school board for DIstnct 20 voted to gIve first pnonty to students 

resIdmg m DIstnct 20 wIth all remammg openmgs pnontIzed for sIblmgs of BUlSt Academy 

students The CCSD beheved that It had ultImate authonty to set attendance gUldehnes for BUlSt 

Academy ThIS court agreed, however, Stewart dId not mvolve a nomesident student who was 

both elIgIble and qualIfied to attend BUlSt Academy If thIS court had had the Issue of whether a 

nomesident chIld who owned real property m the CCSD was not allowed to partICIpate m the 

lottery to attend BUlSt Academy because It IS a magnet school, then Stewart mIght be relevant to 

the facts before the court m thIs case As such, Stewart does nothmg to help the Defendants 

advance then argument that they have ultImate authonty to set admISSIOn cntena for CCSD 

magnet schools regardless of whether those cntena VIolate state law because It sImply does not 

mvolve the same Issue 

Lastly, the Defendants CIte to Wharton v AbbeVIlle Sch DISt No 60, 608 F Supp 70 

(D S C 1984) as somehow helpmg them to argue'that publIc polIcy supports'then exclUSIOn of 

qualIfied, elIgIble nomesident chIldren from CCSD magnet schools In Wharton, a factually well 

documented case, the court found that the Plamtlffs' CIvIl nghts were not VIolated when the 

school dIstnct board voted to close down Carver MIddle School WhICh was a histoncally 

segregated "black" school because the vote was based solely upon economIC conSIderatIOns, not 

Illegal dIscnmmatory reasons Among other reasons, the Plamtrffs wanted the courts to keep that 

school open because It was of histoncal sIgmficance to the black CItIzens of that geographIc area 

and because they belIeved they had a nght to attend a "neIghborhood" school 

WhIle the Defendants are correct that the Wharton court found that "no statutory or 

property nght IS granted to anyone to select the school WhiCh they WIll attend," Id at 77, the 
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court went on to state that the "power of the local school board [to assIgn students to schools] 

wIll not be dIsturbed unless In the exerCIse of then offiCIal dutIes such actIOn nses to the level of 

a constItutIOnal depnvatIOn of nghts under the equal protectIOn clause of the ConstItutIOn or the 

CIvIl RIghts Acts, as amended" Id In other words, the student does not have the nght to 

questIOn the board's aSSIgnment of her to a partIcular school unless that aSSIgnment vIOlates her 

nghts under law, IncludIng statutory law The Wharton court found no such vIOlatIOn In that 

case 

The Wharton case IS dIstIngUIshable from the case at bar That case does not Involve a 

nonreSIdent chIld who IS both elIgIble, pursuant to state statute, and qualIfied, by meetIng 

admISSIOn cntena, to attend a partIcular school In the case before thIS court, Daughter IS 

claimIng, and the tnal court found, that the Defendants' polIcy of excludIng qualIfied nonreSIdent 

students from elIgIbIlIty to attend CCSD's magnet schools VIOlates S C Code SectIOn 59-63-30 

UnlIke the facts of the Wharton case, Daughter questIOned whether that exclUSIOn VIOlated her 

nghts under law and the lower court answered In the affirmatIve The Wharton case lends no 

help to the Defendants' argument that that theIr polIcy of excludIng qualIfied and elIgIble 

nonreSIdent from CCSD magnet schools does not VIOlate SectIOn 59-63-30 It would appear that 

It supports PlaIntlffs' pOSItIOn, Instead 

III The trial court was correct when It exercIsed Its dIscretIOn to lift the automatic stay 
~1) ;.., - ;...,.,... ..fl.' 
VY.\1t~lo/' ~;: J- r"" l,'"il"" 

l- r''!...r4 
Based upon the foregolllgreasons and upon those set forth III PlaIntIffs' Return to PetltIOn 

F or ReVIew of Order LIftIng AutomatIc Stay, the tnal court was correct to exerCIse Its dIscretIOn 

to 11ft the automatIc stay because the Defendants dId not make a strong shOWIng that they were 
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lIkely to prevaIl on the ments of the appeal, that they would be Irreparably mJured If not gIven 

such rehef, that the Issuance of the stay would substantIally harm other partIes mterested m the 

proceedmgs, and that the pubhc mterest would be served by grantmg the stay, therefore, the 

lower court dId not abuse Its dIscretIOn when It lIfted the stay of Its July 28, 2010, order because 

that decIsIOn was neIther controlled by an error of law nor based on factual conclUSIOns that are 

wIthout eVIdentIary support 

CONCLUSION 

For the reasons stated, the tnal court was correct m findmg that It had subject 

matter JunsdlctIOn to declare PlamtIffs' legal nghts under South CarolIna Code 

§59-63-30, m findmg that Charleston County School Dlstnct's polIcy of excludmg 

elIgIble and quahfied nonreSIdent chIldren from ItS magnet schools VIOlates South 

Carohna Code §59-63-30, and when It exerCIsed ItS dIscretIOn to lIft the automatIC stay, 

therefore, PlamtIffs hereby respectfully request thIS court to affirm the tnal court's order 

based upon the foregomg reasons and upon any ground appearmg m the Record on 

Appeal 

RespectIvely submItted, 

Goose Creek, SC 
(843)572-5803 
gayla@gaylamcswam com 
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