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ARGUMENTS 

I A nonresident chIld may pay tUitIOn under South Carolma Code § 59-63-30 so as to be 
elIgible to enroll m a magnet school 

PlamtIffs dIsagree wIth Defendants' statement of the Issue on appeal because PlamtIffs do 

not argue that a nonresIdent chIld may pay tUItIOn so as to entItle that chIld to attend a partIcular 

school withm a school dIstnct Rather, PlamtIffs argue that a nonresIdent chIld may pay tuItion 

to attend a magnet school for whIch the nonresIdent chIld has met that school's admIssIOn 

cntena 

AddItionally, Defendants state that "neIther § 59-63-30 nor § 59-63-45 entitles a 

nonresIdent chIld to pay tUItIOn to attend the publIc schools of a school dIstnct, absent property 

ownershIp" Resp Imt Br of Appellants/Respondents, p 7 However, 59-63-30 expressly states 

that property ownershIp withm a school dIstnct entItles a chIld to attend a publIc school m that 

dIstnct "wIthout charge" Therefore, absent such ownershIp m a dIstnct, a nonresIdent chIld who 

wants to attend school m that school dIstnct may be charged to attend a publIc school m that 

dIstnct See S C Op Atty Gen 31 (1969-1970) (explammg that school dIstncts are authonzed 

to Impose a schedule of charges for attendance at pubhc schools If the resIdentIal reqUIrements of 

Code SectIOn 21-752 11 are not met by the chIld) And see Code § 59-63-30 "ChIldren shall 

be entItled to attend the pubhc schools of any school dIstnct, wIthout charge If the chIld owns 

real estate m the dIstnct havmg an assessed value of three hundred dollars or 

more " (EmphasIs added) 

And, SectIOn 59-63-45 was enacted m June of 1996 "[ s]o as to provIde a procedure for 

relmbursmg a school dIstnct for costs to the dIstnct of educatmg a chIld not a resIdent of the 

I Predecessor of Code SectIOn 59 63 30 



school dIstnct he attends " Preamble, Act No 389, 1996 S C Acts 2385 WhIle the 

Defendants are correct that 59-63-45 refers to gIvmg a credIt agamst tUItIOn to a chIld who pays 

property taxes, nothmg m that statute reqUIres that a chIld own property m the school dIstnct as a 

threshold matter In other words, 59-63-45 changed the law, by augmentmg 59-63-30, to reqUIre 

a nonreSIdent chIld to pay tUItIOn to a school dIstnct regardless of whether the ChIld owns 

property m that school dIstnct 2 Stated dIfferently, If a nonreSIdent chIld owns property m the 

school dIstnct, the chIld may be charged tUItIOn but the chIld gets a credIt agamst that tUItIOn for 

taxes paId If the nonreSIdent chIld does not own property wIthm the dIstnct, then the chIld may 

be charged for the whole of tUItIOn due 

Fmally, SectIOn 59-63-45, enacted mto law m June of 1996, appears to be the last word 

from the legIslature m the area of school tUItIOn payment The begmnmg language of 59-63-45 

IS "NotwIthstandmg the proVISIOns of thIS chapter " JudICIal rules of statutory constructIOn 

reqUIre that a more speCIfic legIslatIve provlSlon preVaIl over a more general legIslatIve prOVISIOn 

unless a legIslatIve mtent IS mdIcated to make the more general provlSlon controllmg See 

Sutherland Statutory ConstructlOn, Vol 2A, SectIOn 51 05, CnterlOn Insurance Company v 

Hoffman, 258 S C 282, 188 S E 2d 459 (1972) Here, the legIslatIve mtent to make the language 

of 59-63-45 controlhng over the more speCIfic language of 59-63-30( c) IS shown by the 

begmnmg language of 59-63-45 whIch states that regardless of what the law has been thus far, a 

school dIstnct may now charge tUItIOn to a nonreSIdent chIld regardless of the chIld's property 

ownershIp wIthm the dIstnct (but WIth a credIt for school taxes paId on any property owned) If 

the legIslature had mtended that a chIld may not attend school m a school dIstnct m WhICh the 

2 Unless the child IS exempted from paymg tUitIOn by another statute such as 59 63 31 I e nonreSident child s 
resldmg With a foster parent due to Department of SOCial Services placement 
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chIld does not resIde, the legIslature could have very easIly said so It has not, mstead, It has 

stated that a chIld may be charged tuItIOn to attend school In a dIstnct In WhICh the chIld does not 

resIde WhICh, necessanly, would Include a magnet school 

For the foregoIng reasons, thIS court should partIally reverse the lower court's findIngs 

and find that a nonresIdent chIld may pay tultlon to enroll In a magnet school so long as the chIld 

meets that school's admIssIOn reqUIrements 

II The CCSD's policy of excludmg nonresIdent chIldren from Its magnet schools vIOlates 
the equal protectIOn clause of the South Carolina ConstItutIOn 

CCSD's pohcy treats nonresIdent chIldren dIfferently from resIdent chIldren for no 

ratIOnal reason, therefore, that pohcy vIOlates nonresIdent chIldren's nght to equal protectIOn of 

South Carohna Code SectIOn 59-63-30 Defendants argue that the AMHS's admIssIOn 

reqUIrements are ratIOnally related to the legItImate governrnent purpose of meetIng local 

educatIOnal needs and maIntaInIng commumty support for the quahty of the DIstnct's 

educatIOnal program, however, Defendants have neIther Identlfied those needs nor shown how 

excludIng nonresIdent chIldren from only ItS magnet schools helps to maIntaIn commumty 

support for the quahty of the DIstnct's educatlonal program 

As support for theIr argument, Defendants cIte Martmez v Bynum, 461 U S 321(1983) 

Defendants correctly cIte, but only partially so, Martmez for the proposItIon that "[r]esidency 

reqUIrements have long been upheld WIth respect to admIssIOn to pubhc schools" Resp Imt Br 

of Appellants/Respondents, p 10 The exact holdIng In Martmez was that the 

"[ c ]onstltutIOn permIts a State to restnct ehgIbIhty for tUltwn-free educatIOn to bona fide 

resIdents" Id at 333 (EmphasIs added) In other words, resIdency reqUIrements have been 

upheld WIth respect to free admIssIOn to pubhc schools It would have been more accurate for 
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Defendants to cIte Martznez for the proposItIOn that resIdency reqUIrements have long been 

; 

upheld wIth respect to free admIssIOn to pubhc schools 

The facts and findmg of Martznez are as follows 

ThIS case mvolves a facial challenge to the constItutIOnahty of the Texas 
resIdency reqUIrement governmg mmors who wIsh to attend pubhc free schools 
whIle hvmg apart from theIr parents or guardians 

Roberto Morales was born m 1969 m McAllen, Texas, and IS thus a Umted 
States CItIzen by bIrth HIS parents are MexIcan CItIzens who resIde m Reynosa, 
MexIco He left Reynosa m 1977 and returned to McAllen to hve wIth hIS SIster, 
petItIOner Oraha Martmez, for the pnmary purpose of attendmg school m the 
McAllen Independent School Dlstnct Although Martmez IS now Morales's 
custodian, she IS not--and does not deSIre to become--hls guardian As a result 
Morales IS not entItled to tuman-free admIssIOn to the McAllen schools (EmphasIs 
added) SectIOn 21 031 (b) and (c) of the Texas EducatIOn Code would reqUIre the 
local school authontIes to admIt hIm [for free] If he or "hIS parent, guardIan, or the 
person havmg lawful control of hIm" resIded m the school dlstnct, Tex Educ Code 
Ann § 21 031(b) and (c) (Supp 1982), but § 21 031(d) demes tUItIOn-free admIssIon 
for a mmor who lIves apart from a "parent, guardIan, or other person havmg lawful 
control of hIm under an order of a court" If ills presence m the school dlstnct IS "for 
the pnmary purpose of attendmg the pubhc free schools" Respondent McAllen 
Independent School Dlstnct therefore demed Morales's applIcatIOn for admIssIOn m 
the fall of 1977 

In December 1977 Martmez, as next fnend of Morales, and four other adult 
custodIans of school-age chIldren mstltuted the present actIOn m the Umted States 
Dlstnct Court for the Southern Dlstnct of Texas agamst the Texas CommIssIOner of 
EducatIOn, the Texas EducatIOn Agency, four local school dlstncts, and varIOUS local 
school offiCIals m those dlstncts Plamtlffs mltlally alleged that § 21 031 (d), both on 
ItS face and as apphed by defendants, VIOlated certam proVIsIOns of the ConstItutIOn, 
mcludmg the Equal ProtectIOn Clause, the Due Process Clause, and the Pnvileges 
and Immumtles Clause Plamtlffs also sought prelImmary and permanent mJunctlve 
rehef 

The Dlstnct Court demed a prehmmary mJunctIOn m August 1978 It found 
"that the school boards have been more than hberal m findmg that certam chIldren 
are not hvmg away from parents and resldmg m the school dlstnct for the sole 
purpose of attendmg school" The eVIdence "conclUSIvely" showed "that chIldren 
lIvmg wlthm the school dlstncts WIth someone other than theIr parents or legal 
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guardians wIll be admitted to school If any reason eXists for such situatIOn other than 
that of attendmg school only" Ibzd 

Plamtlffs subsequently amended the complamt to narrow their claims They 
now seek only "a declaratIOn that § 21 031 (d) IS unconstitutIOnal on ItS face," an 
mJunctIon prohlbltmg defendants from denymg the children admiSSIOn to school 
pursuant to § 21 031 (d), restItutIOn of certam tuitIOn payments, costs, and attorney's 
fees After a hearmg on the ments, the Dlstnct Court granted Judgment for the 
defendants Arredondo v Brockette, 482 F Supp 212 (1979) The court concluded 
that § 21 031 (d) was JustIfied by the State's "legitImate mterest m protectmg and 
preservmg the quahty of ItS educatIOnal system and the nght of ItS own bona fide 
residents to attend state schools on a preferred tuitIOn basIs" 482 F Supp , at 222 
In an appeal by two plamtdIs, the Umted States Court of Appeals for the Fifth 
CirCUIt affirmed 648 F 2d 425 (1981) The ConstitutIOn permits a State to restnct 
elIgibilIty for tUItIOn-free education to ItS bona fide reSidents We hold that § 21 031 
IS a bona fide reSidence reqUIrement that satIsfies constItutIOnal standards 

WhIle Defendants seek to use the Martinez case to support their argument that the 

CCSD's pohcy of excludmg nonreSIdent chIldren from ItS magnet schools does not VIOlate the 

equal protectIOn clause of the South Carolma ConstItutIOn, Martinez does not do so because It IS 

not on pomt WIth the case before thIS court The statutes bemg exammed by the respectIve courts 

are entIrely dIfferent Piamtiffs are not seekmg to have Daughter, a nonreSIdent chIld, to attend 

the AMHS tuItIOn-free And, Daughter does not lIve apart from her parents To the contrary, 

Plamtrffs have always been wIllmg to pay tuItIon And, unhke the school dIstnct m Martinez, 

whIch accepted tuItIOn to allow that chIld to attend ItS school, the Defendants have refused to 

accept tuItIOn to allow a nonreSIdent chIld to attend one of ItS magnet schools See Martinez, 461 

US 351, footnote 3 "Morales attended school III the McAllen school dlstnct dunng the fall, 

1978 semester when Texas Rural Legal AId, Inc, paId hiS tUItIOn " 

Pursuant to Code § 59-63-30, Daughter's purchase of real estate III the CCSD or payment 

of tuItion to the CCSD makes her SItuated legally the same as a reSIdent chIld They both are 
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statutonly ehglble to attend the AMHS but neIther can enroll at the AMHS unless they meet the 

CCSD's admIssIOn cntena, 1 e , academIc standards As sImIlarly sItuated cItIzens, a nonresIdent 

chIld and a reSIdent chIld are entItled to equal protectIOn under the law as guaranteed by the state 

constItutIOn, therefore, both a reSIdent and nonreSIdent chIld are statutonly entItled to enroll at 

the AMHS so long they meet the admISSIOn cntena 

For the foregomg reasons, and because the Defendants have faIled to show how ItS pohcy 

of excludmg nonreSIdent chIldren from ItS magnet schools IS ratIOnally related to a legItImate 

governrnental purpose, thIS court should partIally reverse the lower court's findmgs and find that 

the CCSD's polIcy IS unconstItutIonal because It VIOlates the Equal ProtectIOn Clause of the 

South CarolIna ConstItutIOn 

CONCLUSION 

F or the reasons stated, the tnal Judge erred by findmg that a nonreSIdent chIld 

may not pay tuItIOn under South Carohna Code § 59-63-30 to be statutonly ehglble to 

enroll m a CCSD magnet school but, mstead, must meet one of the reSIdency 

reqUIrements of §59-63-30 to ehglble The tnal Judge also erred by findmg that CCSD's 

polIcy of excludmg nonreSIdent chIldren from ItS magnet schools does not VIOlate the 

Equal ProtectIOn Clause of the South Carolma ConstItutIOn Therefore, Plamtlffs request 

thIS Court to partIally reverse the lower court's order regardmg those findmgs and to 

order that Daughter, as a nonreSIdent chIld, has the optIOn to pay tuItIon to contmue her 

enrollment at the AMHS and to declare that the CCSD's admInIstratIve polIcy of 

excludmg nonreSIdent chIldren from elIgIbIlIty to enroll m ItS magnet schools IS 
\ 
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unconstltutIOnal because It vIOlates the Equal ProtectIOn Clause of the South Carolma 

ConstltutIOn 

RespectIVely submItted, 

Goose Creek, SC 
(843)572-5803 
gayla@gaylamcswamcom 
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