
THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

        

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Mikell R. Scarborough, Master-In-Equity 
        

Appellate Case No. 2022-001165 
        

Michael D. Royal, Appellant, 

v. 

Free Kindergarten Association of Charleston, Respondent,  

The Attorney General of the State of South Carolina and  
The Charleston County School District, Intervenors/Respondents. 

        

RECORD ON APPEAL – VOLUME 1 
        

 
Jeffrey S. Tibbals (S.C. Bar No. 72628) 
jst@bybeetibbals.com 
Evan P. Williams (S.C. Bar No. 101981) 
ewilliams@bybeetibbals.com 
BYBEE & TIBBALS, LLC 
735 Johnnie Dodds Blvd. 
Mt. Pleasant, SC  29464 
Telephone: 843.881.1623 
Attorneys for Appellant 
 
Patrick F. Stringer (S.C. Bar No. 5396) 
STRINGER AND STRINGER 
pfstringer@yahoo.com 
P.O. Box 12370 
Charleston, SC 29422-2370 
Telephone: 843.795.1331 
Attorney for Respondent 
 
Joseph K. Qualey (S.C. Bar No. 4603) 
joequaley@qlawfirm.com 
William Z. Smith (S.C. Bar No. 103472) 
QUALEY LAW FIRM 
37 Broad Street 
Charleston, SC 29401 
Telephone: 843.577.3434 
Court-Appointed Receiver for Respondent 

Mary Frances Jowers (S.C. Bar No. 68413) 
mfjowers@scag.gov 
Kristin Simons (S.C. Bar No. 74004) 
ksimons@scag.gov 
Office of the South Carolina Attorney General  
P.O. Box 11549 
Columbia, SC 29211 
Telephone: 803.734.3680 
Attorneys for Intervenor/Respondent The 
Attorney General of the State of South Carolina 
 
A. Bright Ariail (S.C. Bar No. 69570) 
LAW OFFICE OF A. BRIGHT ARIAIL, LLC 
bright@brightariaillaw.com 
Telephone: 843.814.8805 
125 Wappoo Creek Drive, Bldg. E, Suite 202 
Charleston, SC 29412 

Warren W. Ariail (S.C. Bar No. 6514) 
ARIAIL LAW FIRM, LLC 
warren@ariaillaw.com 
Telephone: 843.406.7528 
125 Wappoo Creek Drive, Bldg. E, Suite 202 
Charleston, SC 29412 

Attorneys for Intervenor/Respondent The 
Charleston County School District 

 

Sep 27 2023



R. p. 1 

INDEX 

Entry Page Number 

Orders and Judgments 

1. Order Denying Plaintiff/Appellant Michael D. Royal’s (“Royal”) Motion to  

Reconsider and Amended Motion to Reconsider entered July 18, 2022 .................................13 

2. Order Regarding Intervenor/Respondent’s The Charleston County School District’s 

(“CCSD”) Motion to Exclude and Strike entered July 18, 2022 .............................................18 

3. Order of Findings of Fact and Conclusions of Law from Trial entered March 31, 2022 ........26 

4. Order Granting Motion of Charleston Chapter No. 4, UDC, and the  

Confederate Museum to Intervene (Form 4) entered August 10, 2021 ...................................52 

5. Order Regarding Royal’s Privilege Log (Form 4) entered August 10, 2021 ...........................55 

6. Order Denying Royal’s Motions for Clarification and Reconsideration and  

Setting Hearing on Motion to Intervene entered July 23, 2021 ...............................................58 

7. Order Concerning Various Discovery Motions by CCSD and  

Royal’s Motion for Protective Order entered June 21, 2021 ...................................................62 

8. Order (Form 4) entered June 7, 2021 .......................................................................................71 

9. Order Appointing Receiver for Free Kindergarten Association of Charleston (“FKAC”) 

entered February 22, 2021 .......................................................................................................74 

10. Order Granting Motion of CCSD to Intervene entered August 22, 2019 ................................78 

11. Order Granting the Attorney General of the State of South Carolina’s (“AG”)  

Motion to Intervene entered July 10, 2019 ..............................................................................93 

12. Order Granting CCSD’s and the AG’s Motions to Intervene (Form 4)  

entered June 7, 2019 ..............................................................................................................102 

13. Order of Reference to Master in Equity entered March 21, 2019 .........................................104 

Pleadings 

14. Summons and Complaint filed December 4, 2018 ................................................................106 

Exhibits to Complaint: 

a. Real Estate Purchase and Sale Agreement Dated April 23, 2013 .............................. 115 

b. Appraisal of Subject Property as of December 19, 2012 ...........................................121 



R. p. 2 

c. First Addendum to the Real Estate Purchase and Sale Agreement ............................135 

d. Royal’s April 26, 2018 Email to Patrick F. Stringer and Other Parties .....................137 

e. Second Addendum to the Real Estate Purchase and Sale Agreement .......................139 

f. Patrick F. Stringer’s May 11, 2018 Letter to Royal ...................................................141 

g. Royal’s May 14, 2018 Email to Patrick F. Stringer ...................................................143 

h. Mary Frances Jowers’ May 18, 2018 Email to Royal and Other Parties ...................145 

i. FKAC’s April 4, 2018 Notice of Sale to the AG with cover letter ............................150 

j. Royal’s May 18, 2018 Email to Mary F. Jowers and Other Parties ...........................153 

k. Patrick F. Stringer’s June 28, 2018 Email to Royal and Other Parties ......................159 

l. Royal’s June 28, 2018 Email to Patrick F. Stringer and Other Parties ......................161 

15. FKAC’s Answer and Counterclaim filed January 4, 2019 .....................................................164 

Exhibits to FKAC’s Answer and Counterclaim: 

a. November 23, 2010 Order of the Charleston County Probate Court .........................168 

b. South Carolina Secretary of State’s Certification of FKAC’s Amendment to  

Charter dated February 5, 1971 .................................................................................172 

16. CCSD’s Answer, Counterclaim, Crossclaim and Request for Declaratory Judgment  

filed June 24, 2019 .................................................................................................................174 

17. FKAC’s Reply to CCSD’s Crossclaim filed July 1, 2019 .....................................................187 

18. FKAC’s Reply to CCSD’s Request for Declaratory Judgment filed July 1, 2019 ................189 

19. AG’s Answer to Complaint filed July 25, 2019 .....................................................................192 

20. AG’s Answer/Reply to CCSD’s Request for Declaratory Judgment filed July 25, 2019 ......199 

21. Stipulation of Dismissal of Charleston Chapter No. 4, UDC, and the  

Confederate Museum filed October 28, 2021 ........................................................................205 

Transcript of Trial 

22. Transcript of December 15, 2021 Non-Jury Trial ..................................................................207 

Witness Testimony:  



R. p. 3 

Michael Robinson 

a. Direct Examination by Mary Frances Jowers, Esq. ...................................................227 

b. Cross-Examination by A. Bright Ariail, Esq. .............................................................231 

c. Cross-Examination by Jeffrey S. Tibbals, Esq. ..........................................................234 

d. Recross-Examination by Jeffrey S. Tibbals, Esq. ......................................................248 

e. Recross-Examination by A. Bright Ariail, Esq. .........................................................253 

Michael D. Royal 

a. Direct Examination by Jeffrey S. Tibbals, Esq. .........................................................257 

b. Cross-Examination by Patrick F. Stringer, Esq. .........................................................406 

c. Cross-Examination by Kristin Simons, Esq...............................................................424 

d. Cross-Examination by A. Bright Ariail, Esq. .............................................................429 

[Record on Appeal - Volume 2] 

e. Redirect Examination by Jeffrey S. Tibbals, Esq. .....................................................490 

Trial Exhibits 

23. Copies of Exhibits from Trial 

a. AG’s Ex. 1 (Appraisal of the Property as of June 7, 2018) .......................................559 

b. Plaintiff’s Robinson Ex. 1 (Appraisal of the Property as of December 12, 2019) ....573 

c. Plaintiff’s Ex. 1 (December 3, 2011 Picture of Property)  .........................................586 

d. Plaintiff’s Ex. 2 (December 3, 2011 Picture of Property) ..........................................587 

e. Plaintiff’s Ex. 3 December 3, 2011 Picture of Property ............................................588 

f. Plaintiff’s Ex. 4 (Royal’s December 7, 2011 Email to South Carolina  

Secretary of State’s Office)  .......................................................................................589 

g. Plaintiff’s Ex. 7 (October 18, 1990 News and Courier Article) .................................590 

h. Plaintiff’s Ex. 8 (Royal’s Calendar Reminder Dated November 4, 2012  

(Subject: Meet June Wells at 34 Pitt Street)) .............................................................594 

i. Plaintiff’s Ex. 9 (Michael Robinson’s November 12, 2012 Email to Royal)  ...........595 



R. p. 4 

j. Plaintiff’s Ex. 10 (Royal’s January 14, 2013 letter to June Wells with 

enclosed proposed PSA (v6))  ....................................................................................596 

k. Plaintiff’s Ex. 11 (April 23, 2013 Real Estate Purchase and Sale Agreement)  ........601 

l. Plaintiff’s Ex. 12 (November 22, 1993 Letter from Lawrence A. Dodds, Jr. to  

FKAC/ June Wells with Draft Lease)  .......................................................................605 

m. Plaintiff’s Ex. 13 (1997 S.C. Department of Revenue Withholding Tax  

Change of Records/Reorder Form addressed to FKAC c/o June Wells)  ..................606 

n. Plaintiff’s Ex. 14 (FKAC’s January 8, 1997 Letter Replying to S.C. Tax 

Commission’s Letter) .................................................................................................607 

o. Plaintiff’s Ex. 15 (S.C. Department of Revenue’s March 19, 1997 Letter to  

FKAC c/o June Wells) ...............................................................................................609 

p. Plaintiff’s Ex. 16 (FKAC’s June 25, 1997 Resolution Designating  

Bank Depository) .......................................................................................................610 

q. Plaintiff’s Ex. 28 (Nov.12, 2010 Letter from the AG’s Office to June Wells) ...........612 

r. Plaintiff’s Ex. 29 (Charleston County Probate Court’s Nov. 23, 2010 Order) ..........613 

s. Plaintiff’s Ex. 29A (November 23, 2010 Affidavit of June Murray Wells) ...............617 

t. Plaintiff’s Ex. 31 (April 23, 2013 Memorandum of PSA) .........................................620 

u. Plaintiff’s Ex. 32 (Royal’s May 29, 2013 Letter to Colleen Carducci, City of 

Charleston) .................................................................................................................623 

v. Plaintiff’s Ex. 38 (October 3, 2013 Quitclaim Deed from the  

City of Charleston to FKAC) .....................................................................................625 

w. Plaintiff’s Ex. 46 (Royal’s November 10, 2014 Letter to FKAC/June Wells) ...........629 

x. Plaintiff’s Ex. 47 (Royal’s January 26, 2015 Letter to FKAC/June Wells) ...............631 

y. Plaintiff’s Ex. 54 (January 11, 2018 Emails between William Wells and Royal) ......633 

z. Plaintiff’s Ex. 55 (March 29, 2018 Email Correspondence between Royal, 

FKAC, Tread Josey and Bill Wells) ...........................................................................634 

aa. Plaintiff’s Ex. 56 (FKAC’s April 4, 2018 Notice of Sale and cover letter) ...............636 

bb. Plaintiff’s Ex. 58 (FKAC’s 1901 Constitution and Charter) ......................................654 

cc. Plaintiff’s Ex. 59 (FKAC’s January 24, 1901 Certificate of Incorporation) ..............638 



R. p. 5 

dd. Plaintiff’s Ex. 60 (FKAC January 14, 1931 Resolution to Amend Charter) .............643 

ee. Plaintiff’s Ex. 61 (FKAC’s January 16, 1971 Application to Amend Charter) .........647 

ff. Plaintiff’s Ex. 62 (South Carolina Secretary of State’s Certification of FKAC’s 

Amendment to Charter dated February 5, 1971) .......................................................648 

gg. Plaintiff’s Ex. 63 (Certificate of Existence of FKAC executed by the  

South Carolina Secretary of State August 23, 2013) .................................................649 

hh. Plaintiff’s Ex. 66 (FKAC’s Answers to Royal’s First Requests for Admission)........650 

ii. Plaintiff’s Ex. 67 (Emails between Tread Josey and the AG’s Office dated April 17, 

2018 – April 19, 2018) ...............................................................................................662 

jj. Plaintiff’s Ex. 69 (Various Emails between Michael Royal, the AG’s Office,  

FKAC, and Tread Josey spanning April 25, 2018 – May 18, 2018) ..........................665 

kk. Plaintiff’s Ex. 70 (FKAC’s May 11, 2018 Letter to Royal) .......................................670 

ll. Plaintiff’s Ex. 78 (CCSD’s Answers to Royal’s First Set of Interrogatories) ............671 

mm. Plaintiff’s Ex. 79 (Royal’s and FKAC’s Stipulation of Fact) ....................................679 

nn. Plaintiff’s Ex. 80 (AG’s Responses to Royal’s First Requests for Admission) .........681 

oo. Plaintiff’s Ex. 82 (The AG’s Responses to Royal’s First Set of Interrogatories) ......686 

pp. Plaintiff’s Ex. 83 (UDC and the Confederate Museum’s Answers to Royal’s First 

Requests for Admission) ............................................................................................695 

qq. Plaintiff’s Ex. 84 (CCSD’s Answers to Royal’s First Requests for Admission) ........699 

rr. Plaintiff’s Ex. 85 (CCSD’s Answers to Royal’s Second Set of Interrogatories) .......702 

ss. Plaintiff’s Ex. 86 (CCSD’s First Supplemental Answers to Royal’s First Set of 

Interrogatories) ...........................................................................................................713 

tt. Plaintiff’s Ex. 87 (CCSD’s Second Supplemental Answers to Royal’s First Set of 

Interrogatories) ...........................................................................................................715 

uu. Plaintiff’s Ex. 88 (CCSD’s Third Supplemental Answers to Royal’s Second Set of 

Interrogatories) ...........................................................................................................727 

vv. Plaintiff’s Ex. 91 (CCSD’s Fourth Supplemental Answers to Royal’s First Set of 

Interrogatories) ...........................................................................................................733 

ww. Plaintiff’s Ex. 92 (CCSD’s Answers to Royal’s Third Set of Interrogatories) ..........737 



R. p. 6 

xx. Plaintiff’s Ex. 93 (CCSD’s Verification of Answers to Royal’s Interrogatories).......740 

yy. Plaintiff’s Ex. 94 (AG’s Verification of Responses to Royal’s Interrogatories) ........742 

Other Materials and Documents 

24. The AG’s Motion to Intervene and Memorandum in Support filed January 28, 2019 ..........743 

Exhibits to the AG’s Motion to Intervene and Memorandum in Support: 

a. FKAC’s January 24, 1901 Certificate of Incorporation  ............................................748 

b. FKAC’s January 16, 1971 Application for Amendment of Charter...........................749 

c. Appraisal Report of the Subject Property as of June 7, 2018 ....................................750 

d. The AG’s Proposed Answer to Complaint  ................................................................764 

25. CCSD’s Motion to Intervene filed February 7, 2019  ............................................................771 

26. CCSD’s Memorandum in Support of its Motion to Intervene filed May 29, 2019 ...............790 

Exhibits to CCSD’s Memorandum in Support of its Motion to Intervene: 

a. South Carolina Secretary of State’s Certification of FKAC’s Amendment to Charter 

dated February 5, 1971 ..............................................................................................809 

b. FKAC’s January 16, 1971 Application for Amendment of Charter...........................810 

27. Royal’s Memorandum in Opposition to CCSD’s Motion to Intervene 

filed June 3, 2019 ................................................................................................................... 811 

Exhibits to Royal’s June 3, 2019 Memorandum in Opposition to CCSD’s Motion: 

a. FKAC’s January 16, 1971 Application for Amendment of Charter...........................825 

b. South Carolina Secretary of State’s Certification of FKAC’s Amendment to Charter  

dated February 5, 1971 ..............................................................................................827 

c.  October 18, 1990 News and Courier Article ............................................................. 829 

d.  FKAC’s Year End Profit and Loss Statement ............................................................834 

e.  South Carolina Department of Revenue Form ..........................................................836 

f.  March 4, 1997 Letter to the South Carolina Tax Commission ..................................838 

g.  FKAC’s Fixed Rate Certificate & Corporate Resolution ..........................................840 



R. p. 7 

h.  FKAC Checks Signed by June Wells .........................................................................846 

i.  Employer’s Quarterly Federal Tax Return Form, mailed to FKAC c/o June Wells ..848 

j.  Check Showing FKAC’s Wachovia Bank Account  ..................................................851 

k. February 22, 2008 Order entered in Stewart v. CCSD (2006-CP-10-3307,  

Charleston County Circuit Court) ..............................................................................853 

l.  FKAC’s June 19, 2009 Application to City of Charleston’s Board of Architectural 

Review to repair roof of the building on the property, signed by June Wells ............868 

m.  November 12, 2010 Letter from the AG’s Office to June Wells, and June Wells’ 

November 23, 2010 Affidavit ....................................................................................874 

n.  Appraisal Report of the Subject Property as of December 19, 2012 .........................879 

o.  Real Estate Purchase and Sale Agreement for the Property, and Memorandum  

of Real Estate Purchase and Sale Agreement, both dated April 23, 2013 .................893 

p.  FKAC’s April 4, 2018 Notice of Sale to the AG with cover letter ............................902 

q.  FKAC’s May 11, 2018 Letter to Royal ......................................................................905 

r.  Royal’s May 14, 2018 Email to Patrick F. Stringer ...................................................907 

s. Email from Mary Frances Jowers to Royal and Other Parties  

dated May 18, 2018....................................................................................................909 

t. Appraisal of the Subject Property as of June 7, 2018 ................................................914 

u. Patrick F. Stringer’s June 28, 2018 Email to Royal and Other Parties ......................929 

v. CCSD’s Motion to Intervene filed February 7, 2019 .................................................931 

w. CCSD’s Memorandum in Support of its Motion to Intervene filed May 29, 2019 ...936 

[Record on Appeal - Volume 3] 

28. Royal’s Memorandum in Opposition to The AG’s Motion to Intervene  

entered June 3, 2019 ..............................................................................................................958 

Exhibits to Royal’s June 3, 2019 Memorandum Opposing the AG’s Motion to Intervene: 

a. FKAC’s January 16, 1971 Application for Amendment of Charter...........................980 

b. South Carolina Secretary of State’s Certification of FKAC’s Charter  

Amendment Charter dated February 5, 1971 .............................................................982 



R. p. 8 

c. October 18, 1990 News and Courier Article ..............................................................984 

d.  Appraisal Report of the Subject Property as of December 19, 2012 .........................989 

e. Real Estate Purchase and Sale Agreement for the Property dated April 23, 2013...1003 

f. January 27, 2016 Order entered in Sisters of Charity Prov. Hosp. v. Wilson 

(2016-CP-40-00087, Richland County Circuit Court) .............................................1013 

g. FKAC’s April 4, 2018 Notice of Sale to the AG with cover letter ..........................1019 

h. First Addendum to the PSA .....................................................................................1022 

i. Second Addendum to the PSA .................................................................................1024 

j. Royal’s April 26, 2018 Email to Patrick F. Stringer and Other Parties....................1026 

k. FKAC’s May 11, 2018 Letter to Royal ....................................................................1028 

l.  Royal’s May 14, 2018 Email to Patrick F. Stringer .................................................1030 

m. May 14, 2018 Invoice to Royal for Legal Services Rendered  ................................1032 

n. Mary Frances Jowers’ May 18, 2018 Email to Royal and Other Parties .................1034 

o. Appraisal of the Subject Property as of June 7, 2018 ..............................................1039 

p. Patrick F. Stringer’s June 28, 2018 Email to Royal and Other Parties ....................1054 

q. Royal’s June 28, 2018 Email to Patrick F. Stringer and Other Parties ....................1056 

r. The AG’s January 25, 2019 Motion to Intervene and Memorandum in Support ....1058 

29. Transcript of the June 4, 2019 Hearing on the AG’s and CCSD’s Motions to Intervene ....1085 

30. FKAC’s Motion to Appoint a Receiver filed January 20, 2021  .......................................... 1119 

31. Motion to Intervene of Charleston Chapter No. 4, UDC and the Confederate Museum  

filed June 17, 2021 ............................................................................................................... 1121 

Attachment/Exhibit to June 17, 2021 Motion to Intervene: 

a. Affidavit of Jill Hunter Powell ................................................................................ 1125 

32. CCSD’s Motion to Modify Royal’s Notice of Rule 30(b)(6) Deposition of CCSD and to 

Quash Portions Thereof and Motion for Protective Order filed November 11, 2021.......... 1129 

Exhibits to CCSD’s Motion to Modify and Quash: 



R. p. 9 

a. Royal’s Notice of Rule 30(b)(6) Dep. of CCSD served November 3, 2021 ............ 1137 

33. Royal’s Memorandum in Opposition to CCSD’s Motion to Limit  

30(b)(6) Deposition filed November 18, 2021  ................................................................... 1144 

Exhibits A-B to Royal’s November 18, 2021 Memorandum in Opposition: 

a. October 6, 2021 Email to CCSD’s Counsel Enclosing Plaintiff’s Proposed  

Notice of Rule 30(b)(6) SCRCP, Deposition of CCSD  .......................................... 1153 

b. Royal’s Notice of Rule 30(b)(6) Dep. of CCSD served November 3, 2021 ............ 1162 

34. The AG’s Pre-Trial Brief filed December 8, 2021  .............................................................. 1169 

35. Royal’s Pre-Trial Brief filed December 8, 2021  ................................................................. 1173 

Exhibits to Royal’s Pre-Trial Brief:  

a. Ex. 1: Excerpts of and Exs. to Vol. I of the Transcript of Royal’s Deposition ........ 1197 

b. Ex. 2: Excerpts of and Exs. to Vol. II of the Transcript of Royal’s Deposition .......1216 

c. Ex. 3: Excerpts of and Exs. to Vol. III of the Transcript of Royal’s Deposition ......1242 

d. Ex. 4: Excerpts of and Exhibits to the Transcript of the Deposition of FKAC’s  

Rule 30(b)(6), SCRCP, Designee, June Wells  ........................................................1260 

e. Ex. 5: Excerpts of and Exhibits to the Transcript of Deposition of William Wells .1263 

f. Ex. 6: Letter from Royal to FKAC dated January 26, 2015 ....................................1272 

g. Ex. 7: January 11, 2018 Email from Royal to Williams Wells  ...............................1275 

h. Ex. 8: April 11 and May 23, 2018 Emails from the AG’s Office to  

FKAC’s Counsel ......................................................................................................1277 

i. Ex. 9: Emails between the AG’s Office, CCSD, and FKAC, dated between 

May 22, 2018 and June 28, 2018 .............................................................................1283 

j. Ex. 10: June 22, 2018 Email from the AG’s Office to FKAC and CCSD, 

forwarded by FKAC’s counsel to Royal on June 28, 2018 .....................................1286 

k. Ex. 11: Excerpts of and Exhibits to the Transcript of the Rule 30(b)(6),  

SCRCP, Deposition of CCSD  .................................................................................1302 

l. Ex. 12: October 2013 Emails between Royal and City of Charleston Assistant 

Corporation Counsel, Janie E. Borden  ....................................................................1341 

m. Ex. 13: Quitclaim Deed for the Property from the City of Charleston to FKAC,  



R. p. 10 

executed October 31, 2013 Recorded December 12, 2013 ......................................1344 

n. Ex. 14: Declaration of Trust Executed by FKAC July 19, 1963, Recorded in the 

Charleston County R.M.C. Office in Book V77, at Page 169 .................................1349 

o. Ex. 15: November 4, 2015 Emails between Royal and  

Charleston County Assessor ....................................................................................1354 

p. Ex. 16: Certificate of Existence of FKAC, Executed by the South Carolina  

Secretary of State on August 23, 2013  ....................................................................1357 

q. Ex. 17: CCSD’s Responses to Plaintiff’s First Set of Requests for Admission  ......1359 

r. Ex. 18: FKAC’s Answers to Plaintiff’s First Set of Requests for Admission ..........1363 

s. Ex. 19: The AG’s Responses to Plaintiff’s First Set of Requests for Admission  ....1368 

t. Ex. 20: January 14, 2013 letter from Royal to June Wells .......................................1372 

u. Ex. 21: The AG’s Responses to Plaintiff’s First Set of Interrogatories ...................1374 

v. Ex. 22: CCSD’s Answers to Plaintiff’s Third Set of Interrogatories .......................1382 

w. Ex. 23: Excerpts of the Transcript of the June 4, 2019 Hearing on the AG’s and  

CCSD’s Motions to Intervene ..................................................................................1386 

[Record on Appeal - Volume 4] 

36. The AG’s Memorandum of Law filed December 8, 2021 ...................................................1389 

Exhibits A-B, D-G to the AG’s December 8, 2021 Memorandum of Law: 

a. January 27, 2016 Order entered in Sisters of Charity Prov. Hosp. v. Wilson (2016-CP-

40-00087, Richland County Circuit Court) .............................................................1339 

b. June 10, 2011 Order entered in S.C. Dep’t of Mental Health v. Wilson (2011-CP-40-

0875, Richland County Circuit Court) .....................................................................1403 

d. Complaint filed October 14, 2020 in Sloan Brothers, LLC v. Resurrected Treasure 

Ministries, Inc. (2020-CP-23-04725, Greenville County Circuit Court) .................1412 

e. January 25, 2021 Order entered in Calhoun Cty. Museum & Cultural Ctr. v. St. 

Matthew’s Parish (2010-ES-09-00029, Calhoun County Probate Court) ...............1421 

f. April 1, 2014 Order entered in Baptist Found. of S.C., as Trustee v. Baptist Found. of 

S.C. (2013-ES-26-0279, 2014-GC-26-0022, Horry County Probate Court) ...........1427 

g. September 30, 2019 Order entered in Baptist Found. of S.C., as Trustee v. Baptist 

Found. of S.C. (2014-GC-26-0022, Horry County Probate Court) .........................1443 



R. p. 11 

37. CCSD’s Pre-Trial Brief filed December 13, 2021, with Amended Exhibit List  

filed December 14, 2021 ......................................................................................................1454 

38. The AG’s Pre-Trial Brief Supplement filed December 14, 2021 .........................................1464 

39. Royal’s Memorandum in Opposition to CCSD’s Motion in Limine 

filed December 14, 2021 ......................................................................................................1466 

Exhibit I to Royal’s Memorandum in Opposition to CCSD’s Motion in Limine: 

i. Excerpts of CCSD’s Rule 30(b)(6) Deposition ........................................................1476 

40. Letter from Royal’s Counsel to Julie J. Armstrong, Clerk of Charleston County Court of 

Common Pleas filed March 30, 2022  .................................................................................1480 

41. Royal’s Motion to Reconsider filed April 8, 2022  ..............................................................1485 

42. CCSD’s Motion to Exclude and Strike filed April 8, 2022 .................................................1507 

Exhibits to CCSD’s Motion to Exclude and Strike  

a. Table of Objections to Proposed Exhibits ..................................................................1509 

b. Excerpt of the Trial Transcript ...................................................................................1525 

43. Royal’s Amended Motion to Reconsider filed April 10, 2022 ............................................1528 

44. Royal’s April 21, 2022 Memorandum Opposing CCSD’s Motion to Exclude and Strike ..1552 

Exhibits B-C to Royal’s April 21, 2022 Memorandum in Opposition: 

b. December 2021 Emails between Counsel Regarding Plaintiff’s Trial Exhibits ......1561 

c. Plaintiff’s Trial Exhibit List Circulated December 23, 2021 ...................................1564 

45. CCSD’s Reply to Royal’s Memorandum in Opposition to CCSD’s Motion to  

Exclude and Strike filed May 20, 2022  ..............................................................................1567 

Exhibits to CCSD’s Reply to Plaintiff’s Memorandum in Opposition: 

a. Letter from Royal’s Counsel to Julie J. Armstrong, Clerk of Charleston County Court 

of Common Pleas filed March 30, 2022 ..................................................................1588 

b. Court Reporter’s Index of Trial Exhibits .................................................................1593 

c. December 23, 2021 Email from Royal’s Counsel to Attorneys of Record with Royal’s 

Trial Exhibit List ......................................................................................................1596 

d. Email from CCSD’s Counsel dated December 29, 2021 .........................................1600 



R. p. 12 

e. Royal’s Pre-Trial Brief .............................................................................................1602 

f. Royal’s List of Potential Trial Exhibits dated December 13, 2021..........................1625 

g. Excerpts of Transcript of November 29, 2021 Hearing ...........................................1628 

46. CCSD’s Memorandum Opposing Royal’s Motion to Reconsider filed May 20, 2022  ......1630 

Exhibits to CCSD’s Memorandum Opposing Royal’s Motion to Reconsider: 

a. Letter from Royal’s Counsel to Julie J. Armstrong, Clerk of Charleston  

County Court of Common Pleas filed March 30, 2022. ..........................................1651 

47. Transcript of May 20, 2022 Hearing on Royal's Motion and Amended Motion to  

Reconsider, and CCSD's Motion to Exclude and Strike ......................................................1656 

48. Notice of Appeal filed August 17, 2022, with Appendix of Attached Orders .....................1699 

Exhibits to the Notice of Appeal:1 

a. March 31, 2022 Order [R. p. 26] 

b. July 18, 2022 Order Denying Plaintiff’s Motion to Reconsider [R. p. 13] 

c. July 18, 2022 Order Regarding Motion to Exclude and Strike [R. p. 18] 

d. August 10, 2021 Form 4 Order [R. p. 55] 

e. July 23, 2021 Order Denying Plaintiff’s Motions for Clarification and 

Reconsideration and Setting Hearing on Motion to Intervene [R. p. 58] 

f. June 21, 2021 Order Concerning Various Discovery Motions Made by Charleston 

County School District and Plaintiff Royal’s Motion for Protective Order [R. p. 62] 

g. June 7, 2021 Form 4 Order [R. p. 71] 

h. February 22, 2021 Order Appointing Receiver for Defendant FKAC [R. p. 74] 

i. August 22, 2019 Order Granting CCSD’s Motion to Intervene [R. p. 78] 

j. July 10, 2019 Order Granting the AG’s Motion to Intervene [R. p. 93] 

k. June 7, 2019 Form 4 Order [R. p. 102] 

49. Rule 210(g) Certificate and Proof of Service ................................................................1704 

 
1 Exhibits to the Notice of Appeal, designated to be included by CCSD, are contained in the Orders 

section of this Record (Entry numbers 1-3, 5-12) and were previously filed with this Court. 
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STATE OF SOUTH CAROLINA  )     IN THE COURT OF COMMON PLEAS 

      ) 

COUNTY OF CHARLESTON  ) C.A. No.: 2018-CP-10-5739 

        

Michael D. Royal, )  

 ) 

Plaintiff, )   

 )   

v. )   

) ORDER DENYING PLAINTIFF’S  

)  MOTION TO RECONSIDER  

Free Kindergarten Association of  )  

Charleston,                                       )   

)            

 Defendant, )   

      )  

The Attorney General of the State of   )  

South Carolina and The Charleston   )  

County School District   ) 

 ) 

Intervenors  ) 

____________________________________) 

 

This matter comes before the Court on Plaintiff’s Motion to Reconsider and Amended 

Motion to Reconsider the Court’s March 31, 2022 Order granting a nonsuit of this case.  This 

case came before me as Master in Equity for trial on December 15, 2021, and concerns real 

property located at 34 Pitt Street in Charleston, South Carolina (the “Property”).  Thereafter, on 

the afternoon of March 30, 2022, the Court signed a formal order granting nonsuit, dismissing the 

case pursuant to Rule 41(b), SCRCP (the “Order of Non-Suit”).  The Court filed the Order of 

Non-Suit on March 31, 2022. 

On the afternoon of March 30, 2022, Plaintiff’s counsel filed a letter with the Court 

raising, inter alia, various items that Plaintiff requested the Court consider related to several 

substantive issues addressed in proposed orders of nonsuit that had been submitted by Intervenors, 

the Attorney General of the State of South Carolina and Charleston County School District, as 

well as correspondence from counsel for Charleston County School District related thereto.    

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 Jul 18 3:22 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2018C
P

1005739

R. p. 13



 

2 
 

On April 8, 2022, Plaintiff filed his Motion to Reconsider.  On April 10, 2022, Plaintiff 

filed his Amended Motion to Reconsider.  Plaintiff filed both motions pursuant to Rule 59(e), 

SCRCP (collectively, “Plaintiff’s Motions to Reconsider”).  

On May 20, 2022, Charleston County School District filed its Memorandum in Opposition 

to Plaintiff’s Amended Motion to Reconsider.       

A hearing was held on May 20, 2022 to consider, inter alia, Plaintiff’s Motions to 

Reconsider, along with all filings related to these two motions as well as oral argument during the 

hearing.  Present at the hearing were Jeffrey S. Tibbals, Esq. for Plaintiff Michael D. Royal 

(“Royal”); Patrick F. Stringer, Esq., for Defendant Free Kindergarten Association of Charleston 

(“FKAC”); Mary Frances Jowers, Assistant Deputy Attorney General, for Intervenor South 

Carolina Attorney General’s Office (“Attorney General” or “SCAG”)  and A. Bright Ariail, Esq. 

for Intervenor Charleston County School District. Also attending were Joseph K. Qualey, Esq., 

Receiver, and William Zachary Smith, Esq., an attorney in the Receiver’s law firm.   

The Supreme Court of South Carolina has recognized “two basic situations in which a 

party should consider filing a Rule 59(e)[SCRCP] motion.”  Elam v. S.C. Dep’t of Transp., 361 

S.C. 9, 24, 602 S.E.2d 722, 780 (2004).  Under the rule, “[a] party may wish to file such a motion 

when she believes the court has misunderstood, failed to fully consider, or perhaps failed to rule 

on an argument or issue, and the party wishes for the court to reconsider or rule on it.”  Id. But 

“[a] party must file such a motion when an issue or argument has been raised, but not ruled on, in 

order to preserve it for appellate review.”  Id.    In his Rule 59(e) motions, Plaintiff asks the Court 

to reconsider and alter or amend its Order dated March 31, 2022, based upon the grounds set forth 

in his motions, including alleged errors of omitted rulings on certain motions made prior to and/or 

during trial and alleged errors in the Court’s findings of facts and conclusions of law. 
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In consideration of Plaintiff’s requests for consideration, the Court conducted a 

comprehensive review of Plaintiff’s Motions to Reconsider under the standards of Rule 59(e), 

SCRCP.  The Court’s review of Plaintiff’s Motions to Reconsider included a detailed review of 

each alleged error as enumerated and fully briefed by Plaintiff in both motions.  Also, the Court 

reviewed Charleston County School District’s Memorandum in Opposition to Plaintiff’s 

Amended Motion to Reconsider.  Further, the Court reviewed the full certified transcript of the 

trial held on December 15, 2021.  Finally, the Court considered oral arguments at the hearing 

related to certain items contained in Plaintiff’s Motions to Reconsider.  In conducting its full 

review, the Court reviewed all matters properly encompassed in its decision, including its Pre-

Trial Rulings, Findings of Fact, and Application of Fact and Conclusions of Law thus allowing 

the Court the opportunity to alter or amend its judgment after consideration of all relevant facts, 

law and arguments if errors were found.  See Id.; Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 

(1992) (purpose of Rule 59(e), SCRCP, to alter or amend the judgment is to request the judge to 

reconsider matters properly encompassed in a decision on the merits). 

After full review and consideration of Plaintiff’s Motions to Reconsider as set forth above, 

the Court finds the following: 

1. I find that Plaintiff’s Motions to Reconsider are timely made. 

2. Plaintiff’s Motions to Reconsider assert that the Order omitted rulings on the 

following motions made prior to and/or during trial; specifically, a) CCSD’s 

discovery Motion to Reconsider and to Alter or Amend filed December 10, 2021; 

and b) CCSD’s trial Motion in Limine with Respect to Plaintiff’s Pre-Trial Brief 

Claims of a Lack of Standing and the Non-Existence of a Justiciable Controversy 
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Involving Charleston County School District filed December 13, 2021.  I find that 

this Court’s rendering of a nonsuit of the Plaintiff’s case at trial consistent with the 

findings and conclusions set forth in its Order of Non-Suit renders these motions 

moot. 

3. Plaintiff’s Motions to Reconsider assert that the Order contains erroneous findings 

of fact and conclusions of law. I find that the Court’s full review of the enumerated 

grounds for reconsideration asserted by Plaintiff in Plaintiff’s Motions to 

Reconsider did not disclose any errors in the findings of fact or conclusions of law 

contained in the Court’s Order of Non-Suit. 

4. In sum, Plaintiff has not articulated any basis or grounds for reconsideration, 

alteration or amendment of the Court’s Order of Non-Suit. Exercising its sound 

discretion, the Court reaffirms its prior Order of Non-Suit and the Pre-Trial 

Rulings, Findings of Fact and Application of Fact, and Conclusions of Laws set 

forth therein.  Plaintiff’s Motion to Reconsider and Amended Motion to 

Reconsider are therefore DENIED.   

 

 

AND IT IS SO ORDERED this _______ day of _______, 2022. 

 

_______________________________ 

Mikell R. Scarborough 

Master-In-Equity 

Charleston, South Carolina 
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STATE OF SOUTH CAROLINA  )     IN THE COURT OF COMMON PLEAS 

      ) 

COUNTY OF CHARLESTON  ) C.A. No.: 2018-CP-10-5739 

        

Michael D. Royal, )  

 ) 

Plaintiff, )   

 )   

v. )   

) ORDER REGARDING MOTION TO  

)  EXCLUDE AND STRIKE  

Free Kindergarten Association of  )  

Charleston,                                       )   

)            

 Defendant, )   

      )  

The Attorney General of the State of   )  

South Carolina and The Charleston   )  

County School District   ) 

 ) 

Intervenors  ) 

____________________________________) 

 

This matter comes before the Court on Defendant Charleston County School District’s 

Motion to Exclude and Strike.  This case came before me as Master in Equity for trial on 

December 15, 2021, and concerns real property located at 34 Pitt Street in Charleston, South 

Carolina (the “Property”).  Thereafter, on the afternoon of March 30, 2022, the Court signed a 

formal order granting nonsuit, dismissing the case pursuant to Rule 41(b), SCRCP (“Order of 

Non-Suit”).  The Court filed the Order of Non-Suit on March 31, 2022. 

On the afternoon of March 30, 2022, Plaintiff’s counsel filed a letter with the Court 

raising, inter alia, certain items that Plaintiff requested the Court consider related to various 

documents it had filed with the Charleston County Clerk of Court, designated by Plaintiff as 

“[Plaintiff’s] exhibits admitted at the trial of this action.”  Prior, on the morning of March 30, 

2022, Plaintiff had filed a letter with the Charleston County Clerk of Court (“Clerk of Court”), 

filing what he claimed to be “ . . . his exhibits admitted at the trial of the action” (“Plaintiff’s 
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Exhibit Letter”). Plaintiff’s Exhibit letter to the Clerk of Court included an index of those 

documents being filed as his designated “trial exhibits.” 

On April 8, 2022, Charleston County School District (“CCSD”) filed a letter with the 

Court responding, inter alia, to Plaintiff’s counsel’s letters to the Court and the Clerk of Court 

regarding Plaintiff’s purported trial exhibits (“CCSD’s Exhibit Letter”).  Also on April 8, 2022, 

CCSD filed its Motion to Exclude and Strike (“CCSD’s Motion”) contesting the admission of 

certain of the purported “exhibits” filed with Plaintiff’s March 30, 2022 letter to the Clerk of 

Court (“Contested Exhibits”).   

On April 21, 2022, Plaintiff filed his Memorandum In Opposition to Defendant Charleston 

County School District’s Motion to Exclude and Strike.   

On May 20, 2022, CCSD filed its Reply to Plaintiff’s Memorandum in Opposition to 

Defendant Charleston County School District’s Motion to Exclude and Strike.  

 A hearing was held on May 20, 2022 to consider, inter alia, Defendant CCSD’s Motion 

to Exclude and Strike along with all filings related to this motion as well as oral argument during 

the hearing.  Present at the hearing were Jeffrey S. Tibbals, Esq. for Plaintiff Michael D. Royal 

(“Royal”); Patrick F. Stringer, Esq., for Defendant Free Kindergarten Association of Charleston 

(“FKAC”); Mary Frances Jowers, Assistant Deputy Attorney General, for Intervenor South 

Carolina Attorney General’s Office (“Attorney General” or “SCAG”)  and A. Bright Ariail, Esq. 

for Intervenor Charleston County School District. Also attending were Joseph K. Qualey, Esq., 

Receiver, and William Zachary Smith, Esq., an attorney in the Receiver’s law firm.   

 

 

 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 Jul 18 3:21 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2018C
P

1005739

R. p. 19



 

3 
 

 In consideration of CCSD’s Motion, the Court conducted a comprehensive review of 

CCSD’s Motion in accordance with the discretion given the trial court on the determination of 

evidentiary issues. State v. Douglas, 369 S.C. 424, 632 S.E.2d 845 (2006).  The Court’s review 

of CCSD’s Motion included a detailed review of CCSD’s objections to the contested exhibits 

enumerated and fully briefed by CCSD in CCSD’s Motion and supporting memoranda.  Also, the 

Court reviewed the full certified transcript of the trial held on December 15, 2021, including the 

certified Index of Exhibits attached thereto. 

 In addition, the Court reviewed the Plaintiff’s Memorandum in Opposition to Defendant 

Charleston County School District’s Motion to Exclude and Strike.  Further, the Court reviewed 

Plaintiff’s Exhibit Letter of March 30, 2022 and CCSD’s Exhibit Letter of April 8, 2022, both 

referenced above. 

 After full review and consideration of CCSD’s Motion as set forth above and the exercise 

of its sound discretion, the Court finds the following: 

1. I find that the Index of Exhibits contained within the certified transcript of the trial 

of this case properly provides a list of documents that were either 1) identified, 2) 

identified and received as evidence, or 3) identified and accepted as a proffer at 

trial.     

Defendant CCSD indicated during the hearing that it concurred with this finding, 

as it had asserted in CCSD’s Motion.  It also reconfirmed that it continued to 

maintain its objections to the Contested Exhibits as contained in detail in CCSD’s 

Motion. 

2. I find that a number of the Contested Exhibits were discussed during the hearing.  

Oral argument was heard concerning these documents from all counsel, including, 
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primarily, counsel for CCSD and counsel for Plaintiff.  Plaintiff’s counsel argued 

that there were a number of documents that had been mentioned during trial that 

Plaintiff had proffered or was prepared to proffer, as cumulative authority 

documents, or other documents that were mentioned in general that Plaintiff 

wanted to be admitted into evidence which included a 1) stipulation between 

Plaintiff and FKAC, 2) the transcript of CCSD’s Rule 30(b)(6) designee’s 

deposition, and 3) various discovery responses of the parties. Plaintiff’s counsel 

ultimately argued for the admission of all of these documents into evidence in this 

case during oral arguments.  Defendant CCSD continued to maintain its objections 

as to all contested exhibits as detailed in CCSD’s Motion. 

3. As part of CCSD’s objections, CCSD specifically argued its objections to 

admission of the transcript of CCSD’s Rule 30(b)(6) designee’s deposition, as 

CCSD would be prejudiced if this transcript was admitted into evidence insomuch 

as 1) during trial, Plaintiff indicated that he intended to tender excerpts of the 

transcript to which CCSD objected insomuch is it had not been provided with a 

copy of the proposed excerpts per Rule 32(A)(5) SCRCP as required, 2) Plaintiff 

had then indicated during trial that he would submit the entire transcript to which 

the Court objected, Tr. 299:24-25, 3) that despite the Courts ruling regarding 

submission of the entire transcript as evidence, Plaintiff had filed the entire 

transcript as one of its Contested Exhibits, 4) CCSD had made a standing objection 

at the start of the deposition to any items listed as objectionable items in CCSD’s 

Motion to Modify Plaintiff’s Notice of Rule 30(b)(6), SCRCP, Deposition of 

Charleston County School District and to Quash Portions Thereof and Motion for 
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Protective Order1 (CCSD’s 30(b)(6) Deposition Motion”), 5) that despite the 

pendency of CCSD’s 30(b)(6) Motion, counsel for Plaintiff asked a plethora of 

questions related to the items listed as objectionable items in that motion during 

the deposition of CCSD’s 30(b)(6) designee, 6) that CCSD made numerous 

objections to those items and others during the deposition of CCSD’s 30(b)(6) 

deposition, and 7) that the Court granted CCSD’s Rule 30(b)(6) Deposition 

Motion from the bench on November 29, 2021, with one narrow exception.2  The 

Court has considered and agrees with CCSD’s arguments and sustains its 

objections to the proffer or admission into evidence of the deposition transcript. I 

specifically find that the Transcript of the Deposition of CCSD’s Rule 30(b)(6) 

Designee – Jeffery Thomas Borowy’s (Exhibit 74)3 shall not be admitted as 

evidence or received as a proffer in this case. 

4. I find that the following changes/additions to the Index of Exhibits within the 

certified transcript of the trial of this case shall be made: 

a) Exhibits 12 – 15, previously listed as received as proffers, are hereby admitted 

as evidence in the trial of this case; 

b) Exhibits 17 – 27, 27A and Exhibit 30 are hereby received as proffers in the 

trial of this case; 

                                                           
1 CCSD’s 30(b)(6) Deposition Motion had not been heard at the time that the deposition was taken. 
2 The Court’s ruling allowed Plaintiff the limited opportunity to reconvene the deposition “ . . . solely on the basis 

of  . . . cases, similar to this one, in which [CCSD] ha[s] been the recipient of a gift of property that they’ve got” 

should Plaintiff be able to identify any such cases.  See Transcript of 11/29/2021 Hearing at 32:19-33-1. Plaintiff 

was unable to identify any such cases and the deposition of CCSD’s Rule 30(b)(6) designee was not reconvened. 

 
3 Exhibit Numbers referenced herein refer to Exhibit Numbers contained within Plaintiff’s Exhibit Letter filed 

March 30, 2022.  
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c) Plaintiff’s Exhibits 78 and 79 are hereby admitted as evidence in the trial of 

this case; 

d) Exhibits 80-94 are hereby admitted as evidence in the trial of this case; 

e) Exhibits 5, 6, 54A, 57, 68 and 71 were all marked for identification at trial.  

However, none of these exhibits were admitted as evidence or received as 

proffers at trial.  The certified Index of Exhibits accurately reflects the status 

of these exhibits at trial and, therefore, shall remain unchanged.  Accordingly, 

Exhibits 5, 6, 54A, 57, 68 and 71 which were filed by Plaintiff as trial exhibits 

with the Charleston County Clerk of Court shall not be admitted as evidence 

or received as proffers in the case.  Accordingly, these exhibits, specifically 

Exhibits 5, 6, 54A, 57, 68 and 71, shall be stricken from the record of this case 

by the Charleston County Clerk of Court and shall be excluded and not be 

considered as part of the record in this case.  

f) Exhibits 74, 75, 76, and 77 shall not be admitted as evidence or received as 

proffers in this case.  Accordingly, Exhibits 74, 75, 76 and 77 shall be stricken 

from the record of this case by the Charleston County Clerk of Court and shall 

be excluded and not be considered as part of the record in this case;   

g) I find that upon completion of the changes/additions to the Index of Exhibits 

as set forth in Paragraphs 4. a. – f. above, the original Index of Exhibits shall 

otherwise remain unchanged; and 

h) I find that upon the striking of Exhibits 5, 6, 54A, 57, 68, 71, 74, 75, 76, and 

77 from the record in accordance with this Order, the record in this case shall 

be closed. 
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For the foregoing reasons, Charleston County School District’s Motion to Strike and 

Exclude is granted in part and denied in part consistent and in accordance with the findings of the 

Court set forth herein. 

 

AND IT IS SO ORDERED this _______ day of _______, 2022. 

 

_______________________________ 

Mikell R. Scarborough 

Master-In-Equity 

Charleston, South Carolina 
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STATE OF SOUTH CAROLINA  )     IN THE COURT OF COMMON PLEAS 

      ) 

COUNTY OF CHARLESTON  ) C.A. No.: 2018-CP-10-5739 

        

Michael D. Royal, )  

 ) 

Plaintiff, )   

 )   

v. )   

 ) ORDER 

Free Kindergarten Association of  )  

Charleston,                                       )   

)            

 Defendant, )   

      )  

The Attorney General of the State of   )  

South Carolina and The Charleston   )  

County School District   ) 

 ) 

Intervenors  ) 

____________________________________) 

 

This matter came before me as the Master in Equity for trial on December 15, 2022, and 

concerns real property located at 34 Pitt Street in Charleston, South Carolina (the “Property”).  

Present at the hearing were Jeffrey S. Tibbals, Esq., and Evan P. Williams, Esq., for Plaintiff 

Michael D. Royal (“Royal”); Patrick F. Stringer, Esq., for Defendant Free Kindergarten 

Association of Charleston (“FKAC”); A. Bright Ariail, Esq., and Warren W. Ariail, Esq., and 

Mercedes Pinckney Reese, Esq. (General Counsel for the Charleston County School District), all 

for Intervenor the Charleston County School District (“CCSD”); and Mary Frances Jowers, 

Assistant Deputy Attorney General, and Kristin Simons, Assistant Attorney General, for the 

South Carolina Attorney General’s Office (“Attorney General” or “AG”).  Also attending were 

Joseph K. Qualey, Esq., Receiver, and William Zachary Smith, Esq., an attorney in the Receiver’s 

law firm.  After considering the testimony received and the documentary exhibits admitted into 

evidence, the Court makes the following findings of fact and conclusions of law. 
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Pre-Trial Rulings 

 Prior to the trial, the Court considered several pending Motions.  The Court ordered as 

follows regarding these motions: 

 Royal’s Motion for Partial Summary Judgment, filed November 18, 2021, is denied. 

 CCSD’s Motion for Summary Judgment, filed December 5, 2021, is denied. 

 On December 3, 2021, CCSD filed a Motion to Strike Plaintiff’s Expert Designation and 

Petition for Expedited Review and Motion for Sanctions and Motion for Protective Order 

(“CCSD’s Motion to Strike Royal”).  CCSD’s Motion to Strike Royal sought, inter alia, to strike 

Royal’s designation of himself as an expert witness and prohibit the testimony of Royal as an 

expert witness on damages.  In addition, on December 13, 2021, CCSD filed a Motion in Limine 

with Respect to Plaintiff’s Alleged Damages Expert Witness Designee Michael D. Royal.  Upon 

consideration of CCSD’s motions herein, I held, prior to trial, that Royal as the Plaintiff can testify 

as a witness, but not as an expert, on the issue of damages.   

 On December 6, 2021, CCSD filed a Motion to Strike Plaintiff’s Second Expert 

Designation and Testimony of Pledger M. “Jody” Bishop, III, MAI, SRA, AI-GRS, CRE 

(“Bishop”) and Petition for Expedited Review and Motion for Sanctions and Motion for 

Protective Order (“CCSD’s Motion to Strike Bishop”).  CCSD’s Motion to Strike Bishop sought, 

inter alia, to strike Bishop’s designation as an expert witness, to prohibit the testimony of Bishop 

as an expert witness on damages and prohibit further oral testimony by Bishop in any deposition, 

hearing or trial in this matter, specifically excluding any testimony beyond that contained within 

his deposition testimony taken on November 4, 2021.  In addition, on December 13, 2021, CCSD 

filed a Motion in Limine with Respect to Plaintiff’s Alleged Damages Expert Witness Designee 

Pledger M. “Jody” Bishop, III, MAI, SRA, AI-GRS, CRE.  Upon consideration of CCSD’s 
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motions herein, I held, prior to trial, that the Court would not exclude Bishop as a witness and 

would hold CCSD’s motions in abeyance until such time that he was actually called as a witness 

in this action. 

 On December 14, 2021, Royal filed a Motion in Limine to Exclude Defendant CCSD’s 

Expert Witness, Robert J. McGahey, III.  This Motion was denied. 

 On December 14, 2021, CCSD filed a Motion in Limine with Respect to Expert Witness 

Designee Michael Robinson, MAI, SRA.  There were no objections to this Motion and the Court 

granted the Motion.   

Findings of Fact  

 FKAC was established as a nonprofit corporation on January 24, 1901.  The mission of 

the FKAC was to provide a free kindergarten education to students whose parents could not afford 

to pay for a kindergarten program at a time when kindergarten programs cost money.  On 

February 5, 1971, upon petition of a majority of the Board of Directors of the FKAC, the South 

Carolina Secretary of State certified an amendment to the charter of FKAC pursuant to a 

Resolution, authorized and certified by a majority of the Board of Directors of FKAC, whereby 

FKAC resolved that “[i]n the event of dissolution, the residual assets of the Free Kindergarten 

will be turned over to Charleston School District #20, part of the South Carolina State School 

System for general use in this said Charleston School District #20.”  During the 20th century, 

public schools took on the role of providing kindergarten education to children in S.C.   

In 1967, the South Carolina General Assembly enacted Act 340, 1967 S.C. Acts 340.  Act 

340 created the Charleston County School District, which encompassed all of Charleston County.  

Act 340 consolidated the eight existing school districts located in Charleston County (including 

Charleston County School District #20) into the single and newly created county wide school 
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district to be known as the Charleston County School District.  Act 340 designated the Charleston 

County School District a body of politic and corporate as provided in Section 21-111 of the Code 

of Laws of South Carolina, 1962, and vested Charleston County School District “with all of the 

powers, duties, and assets” of the eight school districts. In addition to being vested with the assets, 

including real property assets, of the eight school districts, the Charleston County School District 

was expressly empowered to authorize the purchase or sale of land, the planning and construction 

of new school facilities, the maintenance and repair of existing buildings and grounds, and the 

development of long-range planning for physical facilities and the educational program in the 

county. The eight districts continued their existence as special districts for administrative 

purposes only as expressly set forth in Act 340 and were labeled “constituent districts”, including 

Charleston County School Constituent District #20, which covers downtown Charleston and 

encompasses the schools located on the Charleston peninsula. Under Sections 1, 6, 7 and 8 of Act 

340, the constituent districts retained their independent boards of trustees and independent 

administrative authority, subject in certain instances to the approval of the CCSD, over the very 

distinct and limited functions expressly delegated to the constituent districts in the Act.  These 

limited functions include: (1) employment and assignment of teachers or other professional 

employees; (2) employment of constituent district personnel; (3) pupil assignments and student 

discipline; and (4) limited oversight over school bus transportation.  Act 340, Sections 6, 7, and 

8. 

FKAC has not operated as a kindergarten since the early 2000’s.  Aside from 

miscellaneous personal property of de minimis value, the only known asset of the Free 

Kindergarten is real property and improvements located at 34 Pitt Street (the Property).  The sale 

of this Property will be the sale of all or substantially all of FKAC’s assets. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 M

ar 31 9:10 A
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
1005739

R. p. 29



5 
 

Plaintiff Royal testified that he first became aware of and interested in the Property at 34 

Pitt Street on December 3, 2011, when he was driving along Pitt Street and observed that the 

Property did not appear to be occupied or in active use.  Royal set out to determine who owned 

and controlled the Property and a staff person at the City of Charleston led him to June Murray 

Wells (“Wells”).  Thereafter, sometime between December 2011 and November 2012, Royal 

contacted Wells. The first time Royal visited the 34 Pitt Street Property with Wells occurred on 

November 4, 2012. The November 4, 2012 on site meeting with Wells was the first time Royal 

ever entered the Property.  

Royal testified he believed Wells was the sole person with authority to act on behalf of 

the Property owner, the FKAC.  He testified he relied on the fact that she was the only person 

with access to the Property and a key to the building. Royal further testified he relied on 

documents he believed indicated Wells had authority for FKAC.  The documents Royal testified 

he relied upon and introduced into evidence included:  

1) a letter dated November 12, 2010 from Mary Frances Jowers, Assistant Attorney 

General of the State of South Carolina to Wells and addressed to her home at Folly Beach. Royal 

testified this letter impressed him as evidence the State of South Carolina was standing behind 

Ms. Wells’ authority to do business on behalf of FKAC;  

2) an affidavit of Wells signed November 23, 2010 filed in Charleston County Probate 

Court action 2010-GC-10-0090 that same date in which Wells stated she was “the last living 

advisory member of the [FKAC] with “capacity” [not authority] to act on behalf of the [FKAC];  

3) a Probate Court Order from the Charleston County Probate Court action 2010-GC-10-

0090, dated December 7, 2010 (“Probate Court Order”). The Probate Court Order stated Wells 

was “the last living advisory board member of the [FKAC] with capacity [not authority] to act on 
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behalf of the [FKAC] . . . [and that] she is the only known person with capacity [not authority] to 

act on behalf of the [FKAC].  Royal testified he had relied upon the Probate Court Order in his 

belief that Wells was authorized to act on behalf of FKAC. 

In addition, Royal introduced as an exhibit a resolution of the FKAC he believed to contain 

multiple signatures of Wells, including her signature as Director of the FKAC.  However, Royal 

did not testify that he relied upon this document in his understanding or belief as to Wells authority 

to act on behalf of FKAC.  

The Court notes the affidavit of Wells relates to the status of operations and funding of 

the FKAC as of November 2010.  The affidavit does not address the authority of Wells to sell the 

last remaining asset of the FKAC. Likewise, the Court notes the Charleston County Probate action 

and resulting Probate Order concern the equitable deviation of the Marion Stuart Hanckel Trust 

and not the sale of FKAC’s remaining assets or Wells’ authority to enter into a contract for the 

sale of such asset. Finally, the Court notes the resolution of the FKAC relates to the opening of a 

bank account for the FKAC and the establishment of signatory authority thereunder with Wells 

signing as the “Director” of the FKAC.  There is no indication Wells signed this document as a 

member of the Board of Directors of FKAC and the resolution does not concern or authorize the 

sale of the Pitt Street Property as the remaining asset of the FKAC. 

On April 23, 2013, Royal and Wells, as “authorized agent” of the FKAC, signed a Real 

Estate Purchase and Sale Agreement (“Agreement”), drafted by Royal, for the real Property at 34 

Pitt Street, Charleston.1 The purchase price in the Agreement is $315,200.  The Agreement stated 

the closing date was to be April 9, 2018 “or on such prior date chosen by the Seller upon 

                                                           
1 Royal’s drafting of the Agreement included, inter alia, the drafting of FKAC’s signature block 

designating Wells as “authorized agent” of the FKAC. 
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reasonable notice to the purchaser.”  In the spring of 2013, Wells also received a Notice of Intent 

to purchase the Property for $400,000.00 from another party other than Royal. 

On April 23, 2013, Royal recorded a Memorandum of Purchase and Sale Agreement at 

the Charleston County Register of Deeds Office.  This Memorandum stated that the parties 

entered into an agreement for the purchase and sale of the Pitt Street Property.  The Memorandum 

did not include the sales price nor was it enrolled in the name of nor otherwise provided to the 

Attorney General of South Carolina or Charleston County School District. 

 Royal testified about his activity related to the Property from April 2013 to March 2018.  

He communicated with Wells, and in 2015, he began to communicate more with her son, Bill 

Wells.2  During this time, Royal noticed that the Property appeared to be taxable by Charleston 

County, and he took steps to make sure the Property remained tax-exempt.  Wells used the 

building on the Property for storage, and Royal offered to assist with packing and moving.  At 

one point, he began using the Property as his mailing address, but when he realized that the closing 

would not occur as soon as he thought, he stopped using it as his mailing address.  He 

communicated in writing with Wells that he desired to close on the Property.  Throughout this 

time, FKAC was never ready to close.    

By March 2018, FKAC retained Patrick Stringer as its closing attorney, and Royal had 

retained Treadwell Josey.  Prior to the proposed closing date, by letter of April 4, 2018, Stringer 

provided notice to the Attorney General’s Office of the proposed sale, including a copy of the 

Purchase and Sale Agreement, as required by S.C. Code Ann. § 33-31-1202(f).  This was the first 

                                                           
2   “Wells” continues to refer to June Murray Wells.  Bill Wells is referred to in this Order as 

“Bill Wells.”   
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notice the Attorney General received of the sale. Thereafter, Royal and Wells executed two 

addenda extending the closing date. 

After receiving notice of the proposed sale in April 2018, the Attorney General inquired 

about the sale and was provided the 2012 appraisal of Michael Robinson, MAI, SRI, of Charleston 

Appraisal Services,3 which valued the Property at $315,200 as of December 19, 2012.  The 

Attorney General contacted Robinson who completed another appraisal at the request of the 

Attorney General.  He determined the fair market value of the Property as of June 7, 2018, was 

$522,500.  At trial, he explained his opinion that the building had no value, and he took the cost 

of demolition into consideration in valuing the Property.  Despite its location in the downtown 

Charleston area, he did not believe that the building would be classified as a historic structure.  

He testified that the highest and best use of the Property would be residential.  Regarding how 

long an appraisal can be considered valid, he stated that lending institutions don’t like to use 

anything more than six months old, though sometimes other users will go up to a year, and 

sometimes a little more time can be acceptable.   

FKAC was never in a position to close as it would not agree to close without the Attorney 

General’s consent.  By letter of May 11, 2018, FKAC notified Royal that it would not close on 

the Property.  Royal filed this complaint against FKAC on December 4, 2018, alleging claims for 

specific performance and breach of the Agreement.  FKAC filed an answer on January 7, 2019.  

The Attorney General moved to intervene on January 28, 2019, and the CCSD moved to intervene 

on February 7, 2019.  A Form 4 Order was entered on June 7, 2019, granting both motions to 

intervene.  The Form Orders were followed by formal Orders entered on July 10, 2019, granting 

the AG’s Motion, and August 22, 2019, granting CCSD’s Motion.  On June 24, 2019, CCSD filed 

                                                           
3   At the trial, Mr. Robinson was qualified as an expert in the area of real estate appraising.   
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its Answer, Counterclaim and Crossclaim.  FKAC filed its Reply to Crossclaim and its Reply to 

Request for Declaratory Judgment of School District both on July 1, 2019. The AG filed its 

Answer to Royal’s Complaint, and Answer/Reply to CCSD’s Request for Declaratory Judgment 

on July 25, 2019, and Royal filed Plaintiff’s Reply to Intervenor Charleston County School 

District’s Counterclaim on August 16, 2019. 

Application of Facts and Conclusions of Law 

Motion for Nonsuit 

Following the testimony of Royal, as Plaintiff’s final witness in Plaintiff’s case in chief, 

the Attorney General moved for a nonsuit pursuant to Rule 41(b) of the SCRCP.  Rule 41(b) 

SCRCP allows a defendant to move for dismissal of any action on the ground that, upon the facts 

and the law, Plaintiff has shown no right to relief.  

As this is a motion for nonsuit in a nonjury action, the Court does not consider the evidence 

in the light most favorable to Royal in ruling upon the Attorney General’s Rule 41(b) motion.  

See Johnson v. J.P. Stephens & Co., Inc., 308 S.C. 116, 118, 417 S.E.2d 527, 529 (1992) (holding 

that in ruling upon a Rule 41(b) motion, it is not an error for the trial judge to fail to consider the 

evidence in the light most favorable to the non-moving party.) Instead, Rule 41(b) of the S. C. 

Rules of Civil Procedure allows the trial judge as the trier of fact to weigh the evidence, determine 

the facts and render a judgment against the Plaintiff if justified. 

As the trier of fact in this non-jury action, I have weighed the evidence presented by the 

Plaintiff, determined the facts, and hereby find that based upon the facts and the law, the Plaintiff 

has shown no right to relief. Accordingly, I grant the Attorney General’s motion for nonsuit. The 

court’s findings of fact and conclusions of law are detailed below as required when ruling upon 

the merits. Rule 52 (a), SCRCP. 
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1. Authority of June Murray Wells 

The Court finds that Wells had some authority but not absolute authority to act on behalf 

of the FKAC. To the extent Wells had some authority to act on behalf of FKAC, it was not 

statutory authority.  Instead, it arose because of her sole remaining position as somebody with 

knowledge about the FKAC.  Furthermore, the extent of Wells limited authority does not 

constitute actual, implied or apparent authority to enter into the Agreement on behalf of the FKAC 

for the sale of the Pitt Street Property. Whatever authority Wells had to sign the Agreement on 

behalf of FKAC, due to FKAC’s non-profit status as a public benefit corporation, her authority is 

subordinate to the public interest. 

2. Notice to Attorney General and Authority of Attorney General 

Pursuant to Section 33-31-1202(f), “[a] public benefit or religious corporation must give 

written notice to the Attorney General twenty days before it sells, leases, exchanges, or otherwise 

disposes of all, or substantially all, of its property if the transaction is not in the usual and regular 

course of its activities unless the Attorney General has given the corporation a written waiver of 

this subsection.”  I find that the Attorney General received proper notice of the proposed sale on 

April 4, 2018, when counsel for the FKAC provided written notice to the Attorney General’s 

Office.  This was the first notice provided to the Attorney General and it was the first time the 

Office was made aware of the Agreement.   

Section 33-31-141 governs notice under the South Carolina Nonprofit Corporation Act 

and applies to the written notice requirement of section 33-31-1202(f).  Section 33-31-141(b) 

states as follows: “Notice may be communicated in person; by telephone, telegraph, teletype, 

facsimile transmission (FAX), or other form of wire or wireless communication; or by mail or 

private carrier. If these forms of personal notice are impracticable, notice may be communicated 
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by a newspaper of general circulation in the area where published; or by radio, television, or other 

form of public broadcast communications.”   

Royal argues that adequate notice was provided when a Memorandum of Purchase and 

Sale Agreement, which did not include the sale price or the contract itself, was filed with the 

Charleston County Register of Deeds on April 23, 2013.  I find that this did not provide notice, 

as the Attorney General was not aware of the proposed sale until April 4, 2018.  Moreover, this 

filing did not provide effective or statutory notice to the Attorney General because it did not meet 

the requirements of section 33-31-141(b).  Also, CCSD was not listed on the 2013 document 

recorded with the Charleston County Register of Deeds nor was the document sent to the CCSD 

or the Attorney General at the time of the filing. 

As stated in the Order granting the Attorney General’s Motion to Intervene, filed July 10, 

2019, “[t]he AG's role in supervising public charities and charitable trusts is well established in 

South Carolina.”  S.C. Code Ann § 1-7-130 provides “The Attorney General shall enforce the due 

application of funds given or appropriated to public charities within the State, prevent breaches 

of trust in the administration thereof . . .” S.C. Code § 62-7-405 governs charitable trusts and 

provides in relevant part: “(a) A charitable trust may be created for the . . . advancement of 

education . . . or other purposes, the achievement of which purposes is beneficial to the community 

. . . (c) The settlor of a charitable trust, the trustee and the Attorney General, among others may 

maintain a proceeding to enforce the trust.”  “The Attorney General is the proper party to protect 

the interests of the public at large in the matter of administering or enforcing charitable trusts.”  

Epworth Children's Home v. Beasley, 365 S.C. 157, 616 S.E.2d 710 (2005).  Watson v. Wall, 229 

S.C. 500, 93 S.E.2d 918 (1956).  
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Regarding section 33-31-1202(f), “[t]he cardinal rule of statutory interpretation is to 

ascertain and effectuate the intention of the legislature.” Chem–Nuclear Sys., LLC v. S.C. Bd. of 

Health and Envtl. Control, 374 S.C. 201, 205, 648 S.E.2d 601, 603 (2007).  “The Court must 

presume the Legislature intended its statutes to accomplish something and did not intend a futile 

act.”  Duvall v. S.C. Budget and Control Bd., 377 S.C. 36, 42, 659 S.E.2d 125, 128 (2008); see 

State ex rel. McLeod v. Montgomery, 244 S.C. 308, 314, 136 S.E.2d 778, 782 (1964) (“In seeking 

the intention of the legislature, we must presume that it intended by its action to accomplish 

something and not to do a futile thing.”). The legislature intended S.C. Code Ann. § 33-31-1202(f) 

to have a purpose, and the logical conclusion is that this purpose was to notify the Attorney 

General and provide him with an opportunity to be heard.  An interpretation that does not allow 

the Attorney General to be heard would render the statute meaningless and would be contrary to 

rules of statutory interpretation.   

There are several South Carolina cases discussing the AG's role in protecting the interests 

of the public at large in matters involving the sale of all, or substantially all, of the assets of a 

nonprofit corporation.  In South Carolina Dept. of Mental Health v. McMaster, 372 S.C. 175, 642 

S.E.2d 552 (2007), the Supreme Court accepted in its original jurisdiction an action as to whether 

certain property owned by the Department of Mental Health was held in trust, and whether and 

under what conditions it could be sold.  The subsequent circuit court action seeking approval of 

the sale was South Carolina Department of Mental Health, as Trustee, v. Alan Wilson, Attorney 

General, et al., 2011-CP-40-00875.  In this action, the Department sought court approval of the 

sale of the property impressed with a charitable trust that had been the subject of the Supreme 

Court action of 2007.  The Court approved the sale of the property after expert testimony from an 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 M

ar 31 9:10 A
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
1005739

R. p. 37



13 
 

appraiser which showed that the sale price was consistent with his opinion about the value of the 

property.   

  In Sisters of Charity v. Alan Wilson, Attorney General of South Carolina, et al., No. 

2016-CP-40-00087, Providence Hospital, a nonprofit, sought to sell substantially all of its assets 

outside the ordinary course of business and obtained a contemporaneous appraisal which it 

provided to the AG along with notice of the sale as required by section 33-31-1202(f). The AG 

advised the parties it required court approval of the sale at the proposed price, although the price 

fell within the range of values in the appraisal. The Sisters of Charity court stated as follows: “The 

Attorney General is a party to this matter in his parens patriae capacity in accordance with his 

common law and statutory authority to protect the public interest and to enforce the due 

application of those funds given or appropriated to any charitable trust, and to protect the interests 

of the public at large in the matter of administering or enforcing charitable trusts.”  See Order of 

January 27, 2016, in Sisters of Charity, supra (citing S.C. Dept. Mental Health v. McMaster, 372 

S.C. 175, 642S.E.2d 552 (2007); Epworth Children's Home, supra: Furman University v. 

McLeod, 238 S.C. 475, 120 S.E.2d 865 (1961); and S.C. Code Ann. §§ 1-7-130 and 62-7-405(c)).  

The Plaintiff contends that the Attorney General’s authority pursuant to section 33-31-

1202(f) is “detrimental to the public benefit” and means that “the public will never be able to rely 

upon or attempt to enforce any real estate contract entered into with a nonprofit corporation.”  I 

disagree.  I find that the Attorney General is protecting the public interest and has the authority 

to do so. I also note that the statute only applies to the sale, lease, exchange, or other disposal of 

“all, or substantially all, of its property if the transaction is not in the usual and regular course of 

its activities[.]” Accordingly, notice is only required in these limited situations, not all transactions 

involving a nonprofit.  Further, the notice must be given 20 days before a sale, unless the Attorney 
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General has given the corporation a written waiver.  This indicates that the nonprofit can either 

get a waiver or provide sufficient information, and this needs to be done only 20 days prior to any 

sale.  Contrary to the Plaintiff’s contention, the statute does not hurt the public or nonprofits, but 

rather helps ensure that charitable assets stay within the charitable stream and protects the interest 

of the public. 

There have been several actions involving the sale of assets of a nonprofit which involved 

the Attorney General.  In Sloan Brothers v. Resurrected Treasure Ministries, the Attorney General 

was named as a party in a foreclosure action because, as the Plaintiff explained in the Complaint 

filed on October 14, 2020, the party being foreclosed upon was a nonprofit and the action involved 

the sale of all, or substantially all, of its assets.  See Sloan Brothers v. Resurrected Treasure 

Ministries, 2020-CP-23-04725, Complaint, paragraph 10.   

Courts have approved the sale of assets of a nonprofit in other instances that did not 

specifically relate to notice pursuant to section 33-31-1202(f).  Although these actions were not 

specifically related to the statute at issue in the present case, they show the importance of notice 

to the Attorney General and court approval in connection with a nonprofit sale of assets.  The 

cases also show that the Attorney General is the appropriate party to protect the public interest in 

connection with the sale of nonprofit assets.  These cases include the following:  

 Calhoun County Museum and Cultural Museum v. St. Matthew’s Parish 

Episcopal Church and Alan M. Wilson, Attorney General of South Carolina, 

2010-ES-09-00029.  This Plaintiff requested the Court confirm whether a 

Museum and Church had authority to sell their interests in a tract of land.  In its 

Order for Declaratory Judgment regarding the Sale of Real and Personal 

Property, filed January 25, 2021, the Probate Court found that the nonprofit 

could sell certain property and ordered that the proceeds be “held in Trust for 

the benefit of the Church [and] shall be used to further the purposes of the 

Church’s said trust.”  

   

 Baptist Foundation of South Carolina, as Trustee, v. Baptist Foundation of 

South Carolina, et al., 2014-GC-26-22, 2013-ES-26-00279, In its Order 
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Construing Will and Codicil, Declaration of Endowment, Modification of 

Trust, and Authorization to Sell Real Property, filed April 1, 2014, the Court 

found that the nonprofit was able to sell certain real estate “subject to Court 

approval of the ultimate sales price[.]”   

 

 In its Order Approving Purchase and Sale Agreement and Authorizing and 

Directing Sale of Real Property, filed September 30, 2019, in the above Baptist 

Foundation case, the Court reviewed a proposed real property transaction where 

there were two contracts under consideration.  Regarding one contract, the court 

stated that it “cannot find support for the acceptance and approval of the 

[contract] where there is no appraisal or evidence that can support such a low 

purchase price.” In the case, the proposed price of $120,000.00 was less than 

two appraisals finding the fair market value at $195,000 and $197,000. The 

Court approved another sale at a higher price.  The Court noted that it had 

accepted and approved prior sales of Trust real property at 88% of fair market 

value and 125% of fair market value.   

 

Regarding the sale of nonprofit assets, the Attorney General is concerned with whether 

the fair market value of the assets is maintained in the “charity stream” - so that the full value of 

the assets continues to be perpetually dedicated for charitable purposes.   Ensuring that a proper 

valuation of the assets is accomplished is vitally important to protect this interest. An 

undervaluation, as would be the case involving a sale for less than fair market value, provides a 

benefit to private interests to the detriment of the public. For example, a sale following an 

undervaluation of a non-profit’s assets results in a “gift” to the buyer of the difference between 

market value and the consideration based on an improper valuation. Such a “gift” to a private 

individual or for-profit entity may also constitute illegal “private inurement” under federal tax 

laws, for which the IRS assesses severe penalties and possible revocation of the entity’s federal 

tax exemption. See John W. Vinson, The Charity Oversight Authority of the Texas Attorney 

General, 35 St. Mary’s L.K. 243 (2004) (discussing the importance of valuation in the Attorney 

General’s review of a nonprofit conversion/sale).  

 For these reasons, I find that the Attorney General received the required notice, and he 

had a right to be heard and object to the sale of the nonprofit’s assets at issue in this action.   
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3. The Agreement is contrary to public policy and therefore void. 

 I find that the sales price is less than fair market value and is contrary to public policy. 

The Attorney General had a reasonable basis to object to the sale, and he did so appropriately.  

Given these facts, the proposed sale under the terms of the 2013 Agreement is denied.   

The fair market value is the price that a seller is willing to accept, and a buyer is willing 

to pay on the open market and in an arm's-length transaction; it is the point at which supply and 

demand intersect.  Black’s Law Dictionary 11th ed. 2019.  In the Agreement signed April 23, 

2013, the sale price was $315,200.  Royal testified that this was consistent with the appraisal of 

Mr. Robinson of December 19, 2012.  Significantly, the parties did not give notice to the AG until 

April 2018, and FKAC did not indicate any willingness to close until that time.  In fact, once 

notice was provided to the AG and he declined to consent, then FKAC declined to proceed with 

the sale.  Accordingly, there was never a willing seller, authorized by law, in connection with the 

Agreement.   

Regarding fair market value, Robinson testified that the “shelf life” of an appraisal could 

vary depending on the needs of a client.  He explained that lending institutions do not like to use 

anything more than six months old, though sometimes other users will go up to a year or a bit 

longer.  Here, the Agreement was signed approximately four months after the appraisal.  

However, per the terms of the Agreement, the closing date to be April 9, 2018, or on “such prior 

date chosen by the Seller upon reasonable notice to the Purchaser.”  I find that the sale price of 

$315,200 was not fair market value by the time the Seller began to take steps to proceed with 

closing, such as hiring counsel.  I also note there was testimony that Wells received another offer 

of $400,000 to purchase the Property around the same time as the Royal offer, significantly more 

than the Agreement price.  Further, by the time the Attorney General received notice and the 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 M

ar 31 9:10 A
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
1005739

R. p. 41



17 
 

parties were moving toward closing, the original appraisal was five years old.  By the time the 

parties were seeking to schedule the closing, the same appraiser determined the fair market value 

was $522,500.00 - a 65% increase over the 2013 sales price!   

In the present case, the FKAC is a nonprofit corporation registered with the South Carolina 

Secretary of State.  The Nonprofit Corporation Act explains that a “corporation” means a public 

benefit, mutual benefit, or religious corporation.  This means that the entity cannot provide a 

private benefit.  However, selling an asset for less than fair market value provides a private benefit 

to the buyer.  In the present case, Royal, a private citizen, would receive as a benefit the difference 

in the fair market value and the purchase price.  This benefit is a loss to the FKAC and ultimately 

a loss to the public, as it prevents the assets from remaining in the “charity stream.”    

In American Campaign Academy v. Commissioner, 92 T.C. 1053 (1989), the U.S. Tax 

Court provided a definition of private benefit: “nonincidental benefits conferred on disinterested 

persons that serve private interests.”  In the present case, the sale of the Property for less than fair 

market value would provide a nonincidental benefit to Michael Royal, a disinterested person, and 

thus serve his private interest rather than any public interest of FKAC. The Tax Court noted that 

a nonprofit’s conferral of benefits on disinterested persons may cause it to serve a private interest 

rather than a public one, as required by section 1.501(c)(3) of the Internal Revenue Code.4  See 

also Anclote Psychiatric Ctr., Inc. v. Comm’r, 76 T.C.M. (CCH) 175 (T.C. 1998), aff'd sub nom, 

Anclote Psychiatric v. Comr. of IRS, 190 F.3d 541 (11th Cir. 1999), (finding that a sale for less 

than fair market value resulted in a “prohibited inurement”).  The fact that the contract is less than 

fair market value is an indicator that the sale itself is against public policy, as value would be lost 

to the public.   

                                                           
4   The authority governing 501(c)(3) organizations provides guidance about nonprofits.   The FKAC is not a 

501(c)(3) entity at this time.   
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In addition to the fact that the sale price was below fair market value, I find the totality of 

the circumstances indicates that the Agreement was void as against public policy.  Another area of 

concern for the Court is the unequal bargaining position of the parties to the Agreement, especially 

related to real estate.  Royal has a law degree and is a licensed attorney in New York State.  He 

holds a JD and MBA from the University of Virginia and a Masters in Real Estate Finance from 

the University of Cambridge.  Wells, born in 1934, was a College of Charleston graduate.  She 

taught kindergarten for 40 years at the FKAC, and she was the Director of The Confederate 

Museum in Charleston for 40 years.  Royal’s real estate and educational background appeared to 

put him in an unequal bargaining position to Ms. Wells. 

The Court notes several unusual provisions in the contract.  First, paragraph 6 provides 

that if the seller were unable to provide documentation of Wells’ authority to sell the Property, 

the parties agreed to petition the Court to establish her authority, with purchaser bearing any court 

costs.  This indicates that Plaintiff had questions as to her authority at the time he authored the 

Agreement, as the language would not be needed if her authority was clear.   

Another unusual provision, in paragraph 7 of the Agreement, states that if the “Purchaser, 

in his sole discretion, determines that a purchase of the Property is not suitable for himself 

financially, he shall not have any obligation to close the Agreement, and the Agreement shall 

terminate.”  This allows the Purchaser to get out of the contract, but there is no comparable 

provision for the seller.  Royal, author of the Agreement, admitted that this was “almost like an 

option” but said “it is not exactly the same.”  He agreed it created a great deal of discretion for 

himself as the purchaser.   

Other provisions noted in the testimony included the following: (1) pursuant to paragraph 

4, the seller was to convey title by limited warranty deed, rather than general warranty deed; and 
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(2) pursuant to paragraph 5, should title to the property be defective, the Seller would not be in 

default of the Agreement. 

“Determining whether a contract is void as against public policy is generally a question 

of law for the Court.”  Palmetto Mortuary Transp., Inc. v. Knight Sys., Inc., 424 S.C. 444, 459, 

818 S.E.2d 724, 733 (2018).  In the present case, the contract is void because it is against public 

policy.  Most significantly, the fact that a nonprofit is selling property for significantly less than 

fair market value is a sufficient reason to find that the contract cannot be enforced.  The above 

aspects of the contract also provide additional reasons for the court to find the contract is against 

public policy.  Even if any one individual factor would not be sufficient, the totality of the 

circumstances indicate that the contract is against public policy.  See 30 S.C. Jur. Contracts § 4 

(“As a general rule, agreements or contracts against established public policy are also illegal and 

will not be enforced.”). 

 While two private individuals may agree to a price that is less than fair market value and 

may have unusual provisions in their contract, the situation is different for a nonprofit.  This is 

why notice to the Attorney General is important and required by statute. “Freedom of contract is 

subordinate to public policy, and agreements that are contrary to public policy are illegal.” 

Nationwide Mut. Ins. Co. v. Rhoden, 398 S.C. 393, 728 S.E.2d 477 (2012). While private parties 

are free to contract as they desire, when the public interest is involved, such as here in the sale of 

all of a nonprofit’s remaining assets, public policy trumps the freedom of contract.    

 Our Supreme Court has recognized “the general rule that courts will not enforce a contract 

which is violative of public policy, statutory law, or provisions of the constitution.”  W & N Const. 

Co. v. Williams, 322 S.C. 448, 450, 472 S.E.2d 622, 623 (1996).  The Court explained as follows 

in Wiggins v. Postal Telegraph Co., 130 S.C. 292, 125 S.E. 568 (1924): “We know of no principle 
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of law based upon comity or interstate commerce transactions, which would require a state court 

to recognize the validity of a contract which under its laws is declared to be against public policy, 

immoral and void.”  The Court explained in Berkebile v. Outen, 311 S.C. 50, 54, 426 S.E.2d 760, 

762 (1993), as follows: “South Carolina law is well established on this point. The general rule is 

that courts will not enforce a contract which is violative of public policy, statutory law, or 

provisions of the Constitution.”  

 Because the Agreement violates public policy, it is contrary to law.  As explained in 

Hinnant v. S. Ry. Co., 113 S.C. 19, 100 S.E. 709, 709 (1919), “[n]either the conductor, the 

engineer, nor the defendant itself can make a contract in violation of law, or waive the 

requirements of the law.”  Similarly in the present case, the parties cannot make a contract in 

violation of law.  In Ricks v. Ficken, 280 S.C. 294, 295, 312 S.E.2d 715, 715–16 (1984), the Court 

found that a contract entered into pursuant to an unconstitutional statue was “repugnant to public 

policy and void.” 

The Residual Assets of FKAC Shall Inure to Charleston County School District 

Upon Its Dissolution 

 

  In 1967, the South Carolina General Assembly enacted Act 340, 1967 S.C. Acts 340.  Act 

340 created the Charleston County School District (CCSD), which encompassed all of Charleston 

County. Id. Act 340 consolidated the eight school districts into the single and newly created 

county wide school district known as the Charleston County School District.  Id.  The Supreme 

Court of South Carolina has expressly declared that, except as to Section 11 therein5, Act 340 is 

                                                           
5 Section 11 of Act 340 provides as follows:  SECTION 11.  Not to assume bonded indebtedness of present school 

districts—The Charleston County School District shall not assume any bonded indebtedness incurred prior to July 1, 

1968, by any of the present school districts.  The bonded debt of the present school districts incurred prior to July 1, 

1968 shall remain the obligations of the respective constituent districts after July 1, 1968 which shall continue to be 

taxed accordingly. 
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constitutional and legally valid in all respects.  Smythe v. Stroman, 251 S.C. 277, 162 S.E. 2d 168 

(S.C. 1968). Act 340 designated the Charleston County School District a body of politic and 

corporate as provided in Section 21-111 of the Code of Laws of South Carolina, 1962, and vested 

CCSD “with all of the powers, duties, and assets” of the eight school districts.  Id.   

In addition to being vested with the assets, including real property assets, of the eight 

school districts, the Charleston County School District was expressly empowered to authorize the 

purchase or sale of land, the planning and construction of new school facilities, the maintenance 

and repair of existing buildings and grounds, and the development of long-range planning for 

physical facilities and the educational program in the county.  Id., Section 5. (10).    

 The eight districts continued their existence as special districts for administrative purposes 

only as set forth in Act 340 and were labeled “constituent districts.”  Id., Section 1.  Charleston 

County School District #20 is one of the eight constituent school districts and it encompasses the 

schools located on the Charleston peninsula.  Under Section 1 of Act 340, the constituent districts 

retained their independent boards of trustees and independent administrative authority, subject in 

certain instances to the approval of the CCSD, over the very distinct and limited functions 

expressly delegated to the constituent districts in the Act.  This very limited and specific authority 

reserved to the eight Constituent School Districts is expressly set forth in Sections 6, 7 and 8 of 

Act 340 and includes: (1) employment and assignment of teachers or other professional 

                                                           
The Smythe Court held that South Carolina case law and Section 21-114.3 of the Code of Laws of South Carolina, 

1962 [now codified as §59-17-70 of the 1976 Code] invalidated the provisions of Section 11 of Act 340 on the 

grounds that a consolidated school district which succeeds to all of the assets and properties of the constituent districts 

must likewise assume their bonded debt.  Thus, the Smythe Court ordered that the outstanding bonded debt of the 

existing eight school districts of Charleston County shall be assumed on July 1, 1968, by the newly formed Charleston 

County School District.  The Smythe Court declared Act 340 to be valid in all respects after the striking of Section 

11.   
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employees; (2) employment of constituent district personnel; (3) pupil assignments and student 

discipline; and (4) limited oversight over school bus transportation.6  

 In summary, pursuant to Act 340, all fiscal and administrative powers and duties, as well 

as all assets held by the eight school districts were absorbed by and vested in the CCSD, saving 

only those narrow administrative functions for the constituent districts cited above.  See e.g., 

Stewart v. Charleston County School District, 386 S.C. 373, 688 S.E. 2d 579 (Ct. App. 2009)  and 

Act 340.  None of these limited functions reserved to the eight Constituent School Districts retain 

or grant property rights to the constituent school districts.  Instead, all assets of the constituent 

school districts, including all real and personal property, pass to and become the property of the 

Charleston County School District. 

 Therefore, with respect to the issue before this Court, Act 340 divests Charleston County 

School District #20 of any ownership in the residual assets of Free Kindergarten.  Instead, upon 

dissolution, the residual assets of Free Kindergarten shall pass to the Charleston County School 

District pursuant to Act 340.  The Receiver, upon conclusion of this matter, shall be authorized 

to provide the residual funds to the CCSD and shall see that the funds are used by the School 

District for their original intended benefit – for the use and benefit of the children of Charleston 

County who attend its kindergarten schools. 

 

 

                                                           
6 Since Act 340’s enactment, the powers of the constituent districts have been reduced; ultimately, in 2007 Sections 

6 and 8 of the Act were deleted, and the CCSD Board was vested with complete power to employ and assign teachers 

and personnel for the efficient operations of schools as well as the complete control over the appointment of 

principals.  Act No. 131, 2007 S.C. Acts 1390-91. 
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Attorney’s Fees   

 Both CCSD and FKAC asked for an award of attorney’s fees in this action. “The general 

rule is that attorney’s fees are not recoverable unless authorized by contract or statute.” Seabrook 

Island Prop. Owners' Ass'n v. Berger, 365 S.C. 234, 238, 616 S.E2d 431, 434 (Ct. App. 2005).  

“In South Carolina, the authority to award attorney’s fees can come only from a statute or be 

provided for in the language of a contract. There is no common law right to recover attorney’s 

fees.”  Id. 

As to CCSD, Royal moved to strike CCSD’s request for attorney’s fees. I find that there 

is no contract or statutory basis, including any equitable basis under the South Carolina 

Declaratory Judgment Act, to award attorney’s fees to CCSD.  Accordingly, I grant the motion 

to strike the request for attorney’s fees.  

 As to FKAC, counsel submitted an attorney’s fee affidavit, with billing records of counsel 

attached.  As stated in his affidavit, Patrick F. Stringer, Esq., was counsel to FKAC in this action.  

To date, the legal fees and costs for FKAC are $46,956.79 which this court finds reasonable.  

FKAC was required to defend this action and incur attorney’s fees as a result of its refusal to close 

without the consent of the Attorney General- a point repeatedly made by FKAC’s counsel and 

which position has prevailed herein.  I find that counsel for FKAC provided competent 

representation throughout this matter, is well-known by this court which finds him highly 

qualified and that his services meet the criteria of the 6-prong test set forth in Baron Data Systems 

v. Loter, 297 S.C. 382, 377 S.E. 2d 296 (1989). Accordingly, Mr. Stringer is entitled to be paid 

his fees by his client from the proceeds of the sale of 34 Pitt Street.   
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 I further find the Receiver, Joseph K. Qualey, shall be paid his Receiver’s fees from the 

proceeds of the sale of the Property, as stated in accordance with this Court’s Order of 

Appointment filed February 22, 2021. 

Sale of Property 

 I authorize the Receiver to market and sell the Property, for a price that must be approved 

by the Court after notice to the Attorney General pursuant to section 33-31-1202(f).  I note that 

bond will need to be posted by Plaintiff if there is an appeal of this action on his behalf.  As 

ordered in the Order Appointing the Receiver, the Receiver cannot sell the Receivership Property 

without the express approval of this Court.  As also noted in that order, the sale, any contract for 

sale, and any closing statement shall be subject to express approval by this Court; and the sale of 

the Receivership Property shall be free and clear of all liens and encumbrances. Upon receipt of 

the proceeds of the sale of the Property, the Receiver shall deposit all funds in his firm’s trust 

account for distribution as indicated herein.  

Dissolution of FKAC 

 Upon sale of the Property, the Receiver shall execute and file documents necessary with 

the South Carolina Secretary of State for the dissolution of FKAC. Upon completion of the 

dissolution of FKAC, the Receiver shall provide a final report and accounting to the Court for 

approval prior to discharge of the receiver pursuant to the terms of the Order Appointing Receiver 

for Defendant Free Kindergarten Association of Charleston. 

Proceeds of the Sale of the Property 

Upon dissolution of the FKAC and approval of the final report and accounting by the 

Court, the Receiver shall pay the residual proceeds of the sale of the Property, less all deductions 

from the sales proceeds as allowed herein, to the Charleston County School District as the proper 
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and lawful recipient of the residual assets of FKAC. Further, the Receiver shall be authorized to 

see that the funds are used by the School District for their original intended benefit – for the 

support and benefit of the children of Charleston County who attend its kindergarten schools. 

 

AND IT IS SO ORDERED this __________ day of March, 2022. 

 

_______________________________ 

Mikell R. Scarborough 

Master-In-Equity 

Charleston, South Carolina 
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This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
 

 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 

 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

Michael D Royal for Michael D Royal
Michael D Royal for Michael D Royal

08/10/2021

✔

2018CP1005739

This matter came before the Court on the UDC's Motion to Intervene. The Court GRANTS the UDC's Motion
and hereby orders the Receiver to transfer documents and property to the UDC. Any documents remaining
in the Receiver's possession which belong to the Free Kindergarten should be delivered to Rick Stringer,
Esq.
CCSD'S Motion to Quash the Plaintiff's Subpoena for this hearing is GRANTED. All parties shall provide this
Court with a short memoranda regarding the authority of June Wells to enter into the agreement for sale in
this case within fifteen (15) days of completion of Plaintiff's rescheduled deposition.

Free Kindergarten Association Of Charleston et alMichael D Royal

Charleston

✔

✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS  

         ) NINTH JUDICIAL CIRCUIT 

COUNTY OF CHARLESTON  ) 

        ) Civil Action No.: 2018-CP-10-05739 

Michael D. Royal      ) 

        )        

    Plaintiff,   ) 

        ) ORDER DENYING  

vs.        ) PLAINTIFF’S MOTIONS FOR  

        ) CLARIFICATION AND 

RECONSIDERATION AND  

        ) SETTING HEARING ON  

Free Kindergarten Association of  )  MOTION TO INTERVENE 

Charleston, the Attorney General of the ) 

State of South Carolina and the Charleston ) 

County School District,     ) 

        )   

    Defendants.  ) 

        ) 

 

I. MOTION TO CLARIFY 

 Plaintiff’s Motion to Clarify this court’s order of June 7, 2021 was filed on June 17, 2021. 

The motion addresses the court’s basis for its Order granting Defendant School Board’s (CCSD) 

motion for sanctions and setting a sanction of $1,000.00 on Plaintiff to be paid to attorney for 

CCSD. To be clear, Plaintiff Royal’s conduct in this case is the basis for the court’s sanctions and 

includes his dilatory and obstructive conduct at his deposition. The court reaffirms the sanction 

and will address additional conduct hereinbelow. Plaintiff’s Motion to Clarify is DENIED. 

II. MOTION TO RECONSIDER JUNE 21 ORDER 

 Plaintiff’s Motion to Reconsider this court’s Order of June 21, 2021 was filed on July 12, 

2021. While this motion does not appear to be timely, this court addresses the issues raised therein. 

First, Plaintiff Royal takes issue with the court’s limitation of his scope of damages; however, 

Royal acknowledges that he consented to limiting his expert witness to one witness who will opine 

on “lost rents that might have come from renting parking spaces.” While this statement suggests 
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that Plaintiff’s expert will be asked to speculate as to the amount of his damages, that issue is not 

yet before the court. Royal goes on to assert that he “first and foremost seeks specific performance 

of a real estate agreement;” the court awaits Plaintiff’s proof on this issue. This will be gleaned 

from the facts of this case, but the court notes that, so far, Plaintiff has sought to drag out discovery 

in this 2018 case by objecting at his deposition and his claim of privilege to over 600 documents. 

The privilege log will be addressed separately and only after this court has twice reviewed the 

documents to which Plaintiff asserts - and has the burden to establish - any privilege. 

 Next, Royal asserts that sanctions are not appropriate as the court has failed to rule on his 

June 17, 2021 Motion to Clarify addressed above (See Section I). Then, Royal challenges the 

court’s authority to amend its June 7, 2021 Order as more than 10 days had expired since the June 

7 Order was issued. Clearly, Mr. Royal can read the rules of procedure, but does not properly apply 

them. His final argument exhibits just that, as a “pro se party who has never appeared as an 

individual in litigation prior to … the instant action,” Plaintiff seeks relief from this court when, 

despite consultation with several lawyers, he has repeatedly stated he represents himself. 

 The Motion is without merit and is DENIED. 

III. MOTION TO RECONSIDER JUNE 25 ORDER 

  Plaintiff Royal submitted to the court a list of 602 documents to which he claimed 

privilege. The court reviewed the entire list of documents (many were repetitive email chains) and 

found that more than half were not privileged. Royal then filed his blanket objection to the court’s 

findings, again alleging that all documents produced were privileged. The court denied all the 

objections, finding that Plaintiff’s arguments were not persuasive and the documents were not 

protected. Plaintiff has now submitted to the court a list of 110 specific documents for which he 

individually asserts the privilege.  
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 Plaintiff contends the court has not followed the authority of State v. Doster, 276 S.C.  

647, 284 S.E. 2d 218 (1981), in making its decision that the documents are not privileged. Once 

again, Plaintiff has failed to properly apply the law as it relates to his case. The burden is on the 

party asserting the privilege to establish the basis for the privilege. Despite repeated requests and 

this court’s efforts to review the multitude of documents, the court has found that, as to a majority 

of the documents to which the privilege is asserted, Plaintiff has not satisfied the Doster test.  

 Notwithstanding this ruling, there are 227 documents to which the court has ruled the 

privilege applies and, further, the court reiterates its June 25 ruling that, if a document is deemed 

privileged, it can be redacted from any subsequent document or communication chain (e.g., emails) 

which only makes reference to the document; i.e., the document itself remains privileged but 

reference to it is not. The court disagrees with Royal’s assertion that every communication with 

his lawyer is privileged; e.g., the numerous emails with his counsel Mr. Tibbals about where they 

should meet for breakfast do not qualify as a privileged communication to this court. 

The court will send an email with the exhibits listed specifically addressing which 

documents are deemed privileged and which documents Plaintiff is ordered to produce within ten 

(10) days. On this basis, the Plaintiff’s Motion to Reconsider the June 25, 2021 Order is DENIED. 

IV. UDC’S MOTION TO INTERVENE 

In preparing this Order, the court found a Motion to Intervene to which the current 

interveners have consented, but raised issues regarding the status and authority of June Wells. The 

court hereby sets an in-person evidentiary hearing on this Motion to Intervene for August 9, 2021 

at 2 p.m.  

 IT IS SO ORDERED!     

       SIGNATURE PAGE TO FOLLOW      
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS  

         ) NINTH JUDICIAL CIRCUIT 

COUNTY OF CHARLESTON  ) 

        ) Civil Action No.: 2018-CP-10-5739 

Michael D. Royal      ) 

        )        

    Plaintiff,   ) 

        ) ORDER CONCERNING VARIOUS 

vs.        ) DISCOVERY MOTIONS MADE 

        ) BY CHARLESTON COUNTY 

        ) SCHOOL DISTRICT AND PLAINTIFF  

Free Kindergarten Association of  )  ROYAL’S MOTION FOR  

Charleston, the Attorney General of the ) PROTECTIVE ORDER 

State of South Carolina and the Charleston ) 

County School District,     ) 

        )   

    Defendants.  ) 

        ) 

 

 THIS MATTER concerns the last known remaining substantial asset of Defendant Free 

Kindergarten Association of Charleston (“Free Kindergarten”).  At issue in this action is the Real 

Estate Purchase and Sale Agreement executed on April 23, 2013 (the “Agreement”) for the sale of 

real property located at 34 Pitt Street, Charleston, South Carolina, 29401 (TMS 457-04-01-129) 

(the “Pitt Street Property”) owned by Free Kindergarten.  Mrs. June Murray Wells (“Mrs. Wells”) 

executed the Agreement as the purported “Authorized Agent” of Free Kindergarten.  Plaintiff 

Michael D. Royal (“Plaintiff Royal” or “Royal”) executed the Agreement as the alleged purchaser 

of the Pitt Street Property.   

 After the real estate transaction did not close, Plaintiff Royal initiated this civil action 

alleging breach of contract seeking damages and specific performance. Issues raised by Defendant 

the Attorney General of the State of South Carolina (“AG”) and Defendant Charleston County 

School District (the “District”) in this civil action include, inter alia, whether Mrs. Wells had legal 

authority to execute the Agreement on behalf of Free Kindergarten and whether Free Kindergarten 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 Jun 21 1:32 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2018C
P

1005739

R. p. 62



2 
 

complied with the requirements of Title 33 of the South Carolina Code and various nonprofit and 

charitable trust/tax laws in connection with the real estate transaction.    

 Discovery is ongoing in the case.  The District has filed a number of motions related to 

discovery. Plaintiff Royal filed a motion related to his deposition. This Order addresses the 

following motions which were considered during the pre-trial hearing held on May 17, 2021 and 

ruled on during a hearing held on June 7, 2021. 

 Charleston County School District Notice of Motion and Fourth Motion to Compel filed 

May 7, 2021; 

 Charleston County School District’s Notice of Motion and Motion to Compel Deposition 

Testimony and Address Other Issues Raised During the Deposition of Plaintiff filed May 

12, 2021;  

 Charleston County School District’s Notice of Motion and Motion for Sanctions for Failure 

to Cooperate in Discovery filed May 13, 2021; and   

 Plaintiff Michael D. Royal’s Notice of Motion and Motion for Protective Order as to the 

Deposition of Himself filed May 14, 2021. 

Charleston County School District’s Notice of Motion and Fourth Motion to Compel 

 Charleston County School District has filed four Motions to Compel requesting, inter alia, 

that Plaintiff produce a privilege log sufficient to allow for review and assessment of same with a 

right to challenge Plaintiff Royal’s withholding of the documents and/or claim of privilege or other 

protection for the documents at a later date.  Those four motions include: 

1. Charleston County School District’s Notice of Motion and Motion to Compel and 

Address Outstanding Discovery Matters filed on January 20, 2021 and discussed 

during the February 1, 2021 status conference; 
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2. Charleston County School District’s Notice of Motion and Second Motion to 

Compel and Address Outstanding Discovery Matters filed on March 18, 2021 and 

considered during a hearing held on April 12, 2021; and 

3. Charleston County School District’s Notice of Motion and Third Motion to Compel 

(“District’s Third Motion to Compel”) filed on April 16, 2021 and considered during 

a hearing held on April 26, 2021.  

4. Charleston County School District Notice of Motion and Fourth Motion to Compel 

(“District’s Fourth Motion to Compel”) filed May 7, 2021 considered during the pre-

trial conference held on May 17, 2021. 

 In each motion, the District alleged that the information provided by Royal in prior privilege 

logsi was not adequate to challenge the claimed privileges and protections.  By Order of this Court 

filed on April 26, 2021, on the District’s Third Motion to Compel, the Court ordered that “Plaintiff 

is to provide additional information as to the subject matter and number of pages as to the 

documents not produced by Plaintiff. This shall be done within 10 days.”  By its Fourth Motion to 

Compel, the District requested that it be reimbursed for expenses related to the four motions.  

Plaintiff Royal provided his final privilege log to the parties and the Court on May 17, 2021, the 

date of the pre-trial hearing.  Plaintiff Royal’s privilege log consisted of 528 pages and listed 604 

documents that he claimed were privileged and/or otherwise protected.  During the pre-trial 

hearing, the Court requested that Defendant District prepare a listing of documents appearing on 

the privilege log that it still challenged.  The District submitted this list to the Court as requested 

by letter on June 1, 2021.   By Order filed May 17, 2021, this Court also required that “Plaintiff is 

required to provide copies of the documents to which the privilege is asserted to the Court for in 

camera review as soon as possible for the Court to make its determination – no later than May 27, 
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2021.”  Plaintiff Royal provided the documents to the Court on May 27, 2021.  He also filed 

Plaintiff Michael D. Royal’s Memorandum in Opposition to Intervenor Charleston County School 

District’s Fourth Motion to Compel and June 1, 2021 Letter to the Court on June 5, 2021. 

 The Court has completed its in camera review of the documents withheld from production 

by Plaintiff Royal and finds that approximately 50% of those documents are not attorney-client 

privileged or otherwise protected.  Accordingly, the Court has provided a list of those documents 

not deemed privileged or otherwise protected to all parties for review.  Any challenges to the 

Court’s findings related to these documents shall be made not later than July 1, 2021.   

Charleston County School District’s Notice of Motion and Motion to Compel Deposition 

Testimony and Address Other Issues Raised During the Deposition of Plaintiff and Plaintiff 

Michael D. Royal’s Notice of Motion and Motion for Protective Order as to the Deposition 

of Himself      

 

On April 17, 2021, the District served a Notice of Deposition upon Plaintiff Royal in this 

action.  After consulting with Plaintiff Royal and all parties, the Notice of Deposition scheduled 

Plaintiff Royal’s deposition for May 5 and May 6, 2021.  

 Plaintiff Royal’s deposition commenced at 10:36 a.m. on May 5, 2021 as scheduled.  

However, due to Mr. Royal’s conduct during the deposition, counsel for CCSD suspended Mr. 

Royal’s deposition to be re-noticed for a future date.  On May 12, 2021, the District filed a 

Motion to Compel Deposition Testimony and Address Other Issues Raised During the 

Deposition of Plaintiff, seeking affirmative relief from the Court ordering Mr. Royal to 

discontinue his improper behavior and comply with the applicable rules of conduct in oral 

depositions. 

 In turn, Plaintiff Royal moved for a protective order in connection with his deposition.  

Specifically, Mr. Royal filed Plaintiff Michael D. Royal’s Notice of Motion and Motion for 

Protective Order as to the Deposition of Himself with the Court on May 13, 2021.   

On June 7, 2021, the District filed its Memorandum in Support of Charleston County 

School District’s Motion to Compel Deposition Testimony and Address Other Issues Raised 

During the Deposition of Plaintiff and In Opposition to Plaintiff Michael D. Royal’s Motion for 

Protective Order as to the Deposition of Himself. 
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The Court considered both the District’s Deposition Motion and Plaintiff Royal’s 

Deposition Motion during the pre-trial hearing held on May 17, 2021.  By its Order dated May 

17, 2021, the Court ruled that the District’s Deposition Motion would be determined subject to a 

subsequent hearing on Plaintiff’s privilege log, received May 17, 2021, which hearing was to be 

held on June 7, 2021.  The Court granted Plaintiff’s Motion for Protective Order to the extent 

that the deposition will commence after the Court’s ruling on the privilege log.    

The Court further considered the District’s Deposition Motion and Plaintiff Royal’s 

Deposition Motion related to his deposition during a hearing held on June 7, 2021 and ruled that 

1) the District’s Motion to Compel Deposition Testimony is granted, 2) Plaintiff Royal’s Motion 

for a special receiver is denied, 3)  the Court orders Plaintiff Royal’s legal counsel (Bybee & 

Tibbals) appear at the continuation of his deposition, such counsel being present for purposes of 

representation and empowered to lodge any and all objections to be made on behalf of Plaintiff 

Royal, 4) Royal will properly respond to all questions presented during the continuation of his 

deposition to allow for meaningful inquiry of the other parties, 5) no time limit will be placed on 

the duration of the deposition, and 6) the District’s Motion for Sanctions is granted and Royal 

will be sanctioned with an award of fees to the District’s counsel due to his misbehavior during 

the first day of his deposition and for costs related to the number of motions filed by the District 

due to Plaintiff Royal’s failure to comply with the South Carolina Rules of Civil Procedure 

concerning discovery issues. 

  Charleston County School District’s Notice of Motion and Motion for Sanctions for 

Failure to Cooperate in Discovery filed May 13, 2021 

 

The District has filed multiple motions to compel requesting, inter alia, that Plaintiff Royal provide 

complete and non-evasive answers to written discovery, specifically addressing damages allegedly 

suffered by Plaintiff Royal.  Concerning Plaintiff Royal’s alleged damages claimed, the District:  

1) filed Charleston County School District’s Notice of Motion and Motion to Compel and 

Address Outstanding Discovery Matters (“District’s Original Discovery Motion”) on 

January 20, 2021 which was discussed during a status conference held on February 1, 2021 

during which the Court indicated that certain items addressed in the District’s Original 

Discovery Motion were to be produced by Plaintiff no later than March 15, 2021; and 
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 2) filed Charleston County School District’s Notice of Motion and Second Motion to 

Compel and Address Outstanding Discovery Matters which was heard on April 12, 2021 

with a related order issued that date. 

 On November 3, 2020, counsel for the District provided Plaintiff Royal with a written 

request for, inter alia, complete and non-evasive answers to interrogatories and requests for 

production pursuant to SCRCP 11.  Since then, four motions to compel have been filed by the 

District to compel discovery, including the two cited above which included requests for alleged 

damages information so that Plaintiff Royal’s deposition could be taken.   

 To address the specific issue related to damages information, by the Master In Equity’s 

Order dated April 12, 2021, the Court ordered “Plaintiff Royal has agreed to attend a damages 

deposition to be held by May 31, 2021.  To facilitate this, Mr. Royal has 15 days to name an expert 

witness who will have 15 days to submit their report to the parties.”   

 Royal did serve supplemental written discovery naming two expert witnesses on April 27, 

2021, specifically, by Plaintiff Michael D. Royal’s Third Amended Answers to Intervenor 

Charleston County School District’s First Set of Interrogatories to Plaintiff.  As for damages 

reports, defendants received an email from Mr. Royal dated May 12, 2021 with a single page of 

information which Plaintiff states is “. . .information from my expert, Jody Bishop.” During the 

pre-trial hearing held on May 17, 2021 and the hearing held on June 7, 2021, Royal indicated that 

no further damages reports would be forthcoming and that his monetary damages claimed would 

only include damages related to the document provided on May 12, 2021; specifically, his 

monetary damages claimed would only include damages for lost income from parking spaces at 

the Pitt Street Property.  
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 In consideration of the above, and for the foregoing reasons, 

 I, THEREFORE ORDER that Defendant Charleston County School District’s Notice of 

Motion and Fourth Motion to Compel and Address Outstanding Discovery Issues which requests 

that documents listed on Plaintiff Royal’s privilege log be produced, is GRANTED IN PART 

AND DENIED IN PART with a separate order forthcoming to identify the documents to be 

produced.  

 I FURTHER ORDER that Defendant Charleston County School District’s Notice of 

Motion and Motion to Compel Deposition Testimony and Address Other Issues Raised During the 

Deposition of Plaintiff is GRANTED and that Plaintiff Royal shall properly respond to all 

questions presented during the continuation of his deposition to allow for meaningful inquiry of 

the other parties.   

 I FURTHER ORDER that Plaintiff Royal’s Motion for Protective Order as to the 

Deposition of Himself is DENIED as to the request for a special referee and as to the request that 

a time limit be placed on his deposition. 

  I FURTHER ORDER that, Plaintiff Royal’s counsel Jeff Tibbals or another member of 

his firm shall appear at the continuation of Mr. Royal’s deposition for purposes of representation 

and is solely empowered to make any and all objections on behalf of Plaintiff Royal. 

 I FURTHER ORDER that Plaintiff Royal be sanctioned in the amount of $1000.00ii to be 

paid to the Law Office of A. Bright Ariail, LLC, attorney for the District, for failure to comply 

with the South Carolina Rules of Civil Procedure related to his misconduct during his deposition 

and other costs expended by the District to compel discovery. 

 I FURTHER ORDER that Plaintiff Royal’s purported damages expert’s report(s) in this 

action shall be limited to the expert’s document produced to all parties by Royal’s email on May 
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12, 2021 and that any claim for monetary damages by Plaintiff Royal in this action shall be limited 

to alleged damages for lost income from parking spaces at the Pitt Street Property.  

 

 AND IT IS SO ORDERED this __________ day of June, 2021. 

 

         _______________________________ 

         The Honorable Mikell R. Scarborough 

         Master-In-Equity 

 

Charleston, South Carolina 

June ____, 2021 

 

i Royal has provided three different versions of his privilege logs dated November 24, 2020, April 12, 2021 and May 
17, 2021. 
ii Ms. Ariail indicated during the hearing on June 7, 2021 that her billing rate for this matter is $250/hour.  
Accordingly, the sanctions were computed as two additional hours during Plaintiff Royal’s deposition and two 
additional hours related to the costs and expenses related to the various discovery motions filed by the District in 
this case. 
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FORM 4  

STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  

COUNTY OF       

IN THE COURT OF COMMON PLEAS      CASE NO.        
 

 

      

  

      

PLAINTIFF(S)  DEFENDANT(S) 
 

 

DISPOSITION TYPE (CHECK ONE) 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered.  
 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 

 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  

   Other       
 

  STAYED DUE TO BANKRUPTCY 

 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 

by the Court:  

 

ORDER INFORMATION 

This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
 

 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 

 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

Michael D Royal for Michael D Royal
Michael D Royal for Michael D Royal

06/07/2021

✔

2018CP1005739

Defendant CCSD's Motion to Compel Deposition Testimony is GRANTED. CCSD's Motion for Sanctions is GRANTED
in the amount of $1,000 to be paid to Bright Ariail, attorney for CCSD. Plaintiff's Motion for Protective Order is DENIED
as to the special referee request. The Court orders that Jeff Tibbals, Esq. or another member of his firm shall appear
at Mr. Royal's deposition for purposes of representation and any objections to be made.
On CCSD's Motion to Compel Plaintiff's Privilege Log, the Court grants in part and denies in part the Motion and will
enter a separate order on the privilege log.
Formal Order to follow.

Free Kindergarten Association Of Charleston et alMichael D Royal

Charleston

✔

✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS  

         ) NINTH JUDICIAL CIRCUIT 

COUNTY OF CHARLESTON  ) 

        ) Civil Action No.: 2018-CP-10-5739 

Michael D. Royal      ) 

        )        

    Plaintiff,   ) 

        ) ORDER APPOINTING  

vs.        ) RECEIVER FOR DEFENDANT  

        ) FREE KINDERGARTEN  

        ) ASSOCIATION OF CHARLESTON  

Free Kindergarten Association of  )   

Charleston, the Attorney General of the ) 

State of South Carolina and the Charleston ) 

County School District,     ) 

        )   

    Defendants.  ) 

        ) 

 

 THIS MATTER concerns the last known remaining substantial asset of Defendant Free 

Kindergarten Association of Charleston (“Free Kindergarten”), which is the subject of the above 

captioned civil action.  At issue in this action is a Real Estate Purchase and Sale Agreement 

executed on April 23, 2013 (the “Agreement”) whereby Plaintiff Michael D. Royal (“Royal”) 

agreed to purchase real property located at 34 Pitt Street, Charleston, South Carolina, 29401 (TMS 

457-04-01-129) (the “Receivership Property”) owned by Free Kindergarten.  Mrs. June Murray 

Wells (“Mrs. Wells”) executed the Agreement as the purported “Authorized Agent”.  After the 

real estate transaction did not close, Royal initiated this civil action alleging breach of contract 

seeking specific performance. Issues raised by Defendant the Attorney General of the State of 

South Carolina (“AG”) and Defendant Charleston County School District (the “District”) in this 

civil action include, inter alia, whether Mrs. Wells had legal authority to execute the Agreement 

on behalf of Free Kindergarten and whether Free Kindergarten complied with requirements of 

Title 33 of the South Carolina Code and various nonprofit and charitable trust/tax laws in 

connection with the real estate transaction.    Ms. Wells passed away on November 29, 2020.     
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 Patrick F. Stringer of Stringer and Stringer represents Free Kindergarten in this matter.  On 

January 29, 2021, Free Kindergarten, through its counsel Stringer and Stringer, filed Defendant 

Free Kindergarten Association of Charleston Notice of Motion and Motion to Appoint Receiver 

(the “Motion”).  After discussions regarding the Motion during a status conference held on 

February 1, 2021, the parties have agreed that appointment of a receiver is appropriate with the 

powers and responsibilities further described herein and have consented to the Court selecting the 

receiver.     

 I, THEREFORE FIND that Joseph K. Qualey, Esquire be appointed Receiver for the Free 

Kindergarten Association of Charleston as it relates to this litigation and to its dissolution, and that 

the Receiver’s fee shall be $ 250.00 per hour for the services that he/she provides with payment 

being deducted from the proceeds of the sale of the Receivership Property.  

 I FURTHER FIND that the Receiver shall take possession of the real property located at 

34 Pitt Street, Charleston, SC 20401 (TMS 457-04-01-129) (the “Receivership Property”) and any 

personal property contained therein.   

 I FURTHER FIND that the Receiver is given full powers, pursuant to 1976 SC Code of 

Laws § 33-31-1432, to make decisions for Free Kindergarten related to this litigation and to its 

dissolution, subject to the conditions contained herein. 

  I FURTHER FIND that, based on the current condition of the Receivership Property, that 

no repairs or maintenance shall be made thereto, without express approval of this Court. 

 I FURTHER FIND that the Receiver cannot sell the Receivership Property without the 

express approval of this Court and that: 

1) the sale, any contract for sale, and any closing statement shall be subject to express 

approval by this Court; and   
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2) the sale of the Receivership Property shall be free and clear of all liens and 

encumbrances.   

 I FURTHER FIND that the Receiver shall file monthly reports with this Court beginning 

on April 1, 2021 and thereafter on a monthly basis until the Receiver is discharged and that upon 

termination of the Receivership, that a final report and accounting be submitted to the Court for 

approval prior to discharge of the Receiver. 

 I FURTHER FIND that the Receiver shall act in such capacity until resolution of this civil 

action and dissolution of the Free Kindergarten Association of Charleston. 

 I FURTHER FIND, that notwithstanding the above paragraph, the Receiver may be 

relieved at his request at any time and, further, that he shall serve without the need to post a bond. 

 AND IT IS SO ORDERED! 

 

         _______________________________ 

         The Honorable Mikell R. Scarborough 

         Master-In-Equity 

 

Charleston, South Carolina 

February ____, 2021 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

 ) NINTH JUDICIAL CIRCUIT 

COUNTY OF CHARLESTON ) CASE NO.: 2018-CP-10-5739 

 

Michael D. Royal,    )  

      ) 

   Plaintiff,  )       

      ) 

  vs.    )                   

      )    STIPULATION OF DISMISSAL OF 

Free Kindergarten Ass’n of Charleston,         )          CHARLESTON CHAPTER NO. 4, UDC 

                                                                        )             and the CONFEDERATE MUSEUM 

                                   Defendant. )                     AS INTERVENORS 

 )                          (without prejudice) 

and )                    (CASE WILL CONTINUE) 

 )  

The Attorney General of the State of South ) 

Carolina, the Charleston County School ) 

Board, Charleston Chapter No. 4, United  ) 

Daughters of the Confederacy and the  ) 

Confederate Museum    ) 

      ) 

             Intervenors.  ) 

      ) 

 

 COMES NOW THE Intervenors, Charleston Chapter No. 4, United Daughters of the 

Confederacy and the Confederate Museum (“these Intervenors”), by and through their undersigned 

counsel, together with counsel for the other parties, who would STIPULATE that these Intervenors 

be DISMISSED from the case, pursuant to Rule 41, South Carolina Rules of Civil Procedure, 

without prejudice. All of the parties are to bear their own attorneys’ fees and costs with respect to 

these Intervenor’s participation in the case.  AND IS SO STIPULATED. 

WE CONSENT:     WE CONSENT 

 

/s Jeffrey S. Tibbals     /s Patrick F. Stringer 

___________________________   _____________________________ 

Jeffrey S. Tibbals, Esquire    Patrick F. Stringer, Esquire  

Bybee & Tibbals, LLC    Attorney at Law            
P.O. Box 1504      P.O. Box 12370 

Mt Pleasant, SC 29465    Charleston, SC 29422-2370 

Attorneys for Plaintiff    Attorney for Free Kindergarten Ass’n 
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WE CONSENT      WE CONSENT 

 

/s Joseph K. Qualey     /s A. Bright Arial 

___________________________   ___________________________ 

Joseph K. Qualey, Esquire    A. Bright Arial, Esquire    

Qualey Law Firm, LLC    Law Offices of A. Bright Arial, LLC  

37 Broad Street     125 Wappoo Creek Drive  

Charleston, SC 29401     Building E, Suite 200 

Court Appointed Receive    Charleston, SC 29412 

       Attorney for CCSD 

 
WE CONSENT      WE CONSENT 

 

/s Mary Frances Jowers     /s Robert B. Varnado 

___________________________   ___________________________ 

Mary Frances Jowers, Esquire   Robert B. Varnado 

Assistant Deputy Attorney General   Varnado Law Firm, LLC 

Office of the Attorney General   36 Broad Street, Suite 200 

Post Office Box 11549    Charleston, SC 29401 

Columbia, South Carolina 29211   Attorney for Charleston Chap. No. 4 

Deputy Ass’t Attorney General   UDC & Confederate Museum   
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON 
                   FOR THE NINTH JUDICIAL CIRCUIT

 
MICHAEL D. ROYAL,  ) 

 )Case No.   
             Plaintiff,     )2018-CP-10-5739  

 )  
      -versus-               ) 
                             )                     
FREE KINDERGARTEN ASSOCIATION OF )
CHARLESTON,    ) 

 )    
   Defendant,)

 )
THE ATTORNEY GENERAL OF THE STATE)
OF SOUTH CAROLINA AND THE  )  
CHARLESTON COUNTY SCHOOL  )
DISTRICT,  )

 )
Intervenors,  )

_________________________________

Hearing before the Honorable Mikell R. 

Scarborough, reported by Jennifer M. Huggins, 

Court Reporter and Notary Public, at 10:00 a.m. 

on December 15, 2021 at 100 Broad Street, 

Courtroom 2A, Charleston, South Carolina.

Jennifer M. Huggins, Court Reporter
Master-in-Equity
P.O. Box 80711
Charleston, SC 29416 

* Any court, party, or person who has purchased a 
transcript may, without paying a further fee to 
the reporter, reproduce a copy or portion thereof 
as an exhibit pursuant to court order or rule or 
for internal use, but shall NOT otherwise provide 
or sell a copy or copies to any other party or 
person. 

R. p. 207
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A P P E A R A N C E S

ON BEHALF OF PLAINTIFFS: 

BYBEE & TIBBALS, LLC 
BY:  JEFFREY S. TIBBALS, SR., ESQ.
BY:  EVAN P. WILLIAMS, ESQ.
735 Johnnie Dodds Boulevard
Suite 104 
Mt. Pleasant, SC  29464
(843)513-1032
jst@bybeetibbals.com 
ewilliams@bybeetibbals.com

ON BEHALF OF CHARLESTON COUNTY SCHOOL DISTRICT:

LAW OFFICE OF A. BRIGHT ARIAIL, LLC
BY:  A. BRIGHT ARIAIL, ESQ.
125E Wappoo Creek Drive, Suite 202
Charleston, SC 29412
(843)266-0538
bright@brightariaillaw.com 

-and-

ARIAIL LAW FIRM, LLC
BY:  WARREN W. ARIAIL, ESQ.
125E Wappoo Creek Drive, Suite 202
Charleston, SC 29412 
(843)406-7528
warren@ariaillaw.com 

  

ON BEHALF OF DEFENDANT FREE KINDERGARTEN: 
 

STRINGER & STRINGER
BY:  PATRICK F. STRINGER, ESQ.
753 Folly Road
Charleston, SC  29412
(843) 795-1331
pfstringer@yahoo.com 
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A P P E A R A N C E S 

ON BEHALF OF ATTORNEY GENERAL'S OFFICE:

SC ATTORNEY GENERAL'S OFFICE 
BY:  MARY FRANCES JOWERS, ESQ.
BY:  KRISTIN M. SIMONS, ESQ.
PO Box 11549
Columbia, SC 29211
(803)734-3996
mfjowers@scag.gov 
kmsimons@scag.gov

ON BEHALF OF THE RECEIVER:

QUALEY LAW FIRM
BY:  JOSEPH K. QUALEY, ESQ.
BY:  WILLIAM ZACH SMITH, ESQ.
37 Broad Street
Charleston, SC 29401
843-577-3434
joequaley@qlawfirm.com
wzsmith@qlawfirm.com 
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INDEX OF WITNESSES
ATTORNEY GENERAL'S OFFICE'S WITNESSES
MICHAEL ROBINSON

Direct Examination by Ms. Jowers
Cross-Examination by Ms. Ariail
Cross-Examination by Mr. Tibbals
Recross-Examination by Mr. Tibbals
Recross-Examination by Ms. Ariail

PAGE

21
25
28
42
47

PLAINTIFF'S WITNESSES
MICHAEL ROYAL

Direct Examination by Mr. Tibbals
Cross-Examination by Mr. Stringer
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Redirect Examination by Mr. Tibbals  
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284
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THE COURT:  All right, folks.  Are 

you ready for the case captioned, Michael Royal 

vs. The Free Kindergarten Association of 

Charleston, and then we've added to this case, 

the Attorney General of the State of South 

Carolina.  We're happy to have y'all in the 

matter -- as well as the Charleston County School 

District.  We've got y'all as well.  

We've got the matter set for trial 

today.  I was reviewing the pretrial briefs and 

memoranda over the last two nights, and I know 

that we've got a number of motions that we need 

to take up, and I plan to blitzkrieg through 

those so we can start taking testimony.  

But the first thing I'm going to do, I 

took the plaintiff's motion for summary judgment 

under consideration.  I'm going to deny that 

motion right off the bat.  

Ms. Ariail, you had a motion for summary 

judgment as well?  

MS. ARIAIL:  Yes, sir. 

THE COURT:  I'm going to deny that.  

Are we ready for trial?  What other motions do we 

got?  A motion to make Mr. Royal an expert?  In 

what capacity is he supposed to be an expert?  

R. p. 213
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MR. TIBBALS:  Your Honor, the 

history of this case -- 

THE COURT:  No, no, no.  In what 

matter is he supposed to be an expert?  

MR. TIBBALS:  Lost profit damages. 

THE COURT:  All right.  Denied.  

He's the plaintiff.  

MR. TIBBALS:  Right.  

THE COURT:  That's denied.  Y'all 

had another motion?  Any further motions from the 

plaintiff?  

MR. TIBBALS:  We did.  We had a 

motion to eliminate -- to exclude Charleston 

County School District's expert witness, Robert 

McGahey. 

THE COURT:  Okay.  And the basis 

for that?

MR. TIBBALS:  The basis for that, 

Your Honor, is that there is no --   

THE COURT:  He's the 30(b)(6) -- 

wasn't he the 30(b)(6) guy?  

MR. TIBBALS:  He's the Charleston 

County School -- 

THE COURT:  No?  

MR. TIBBALS:  No.  He's the expert 

R. p. 214
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appraiser that was hired by the school district.

THE COURT:  Appraiser.  Okay.  

MR. TIBBALS:  The problem is that 

his date of valuation -- you know, he has two 

dates of valuation.  One is April 26, 2021.  The 

second is August 5th, 2021.  

Both of those dates are so far outside 

any relevant evidence as to the property's value, 

that there would be no probity in hearing 

testimony on his opinions.  The relevant date of 

valuation in this case is the date of the 

contract. 

THE COURT:  Denied.  That's denied 

as well.  He can go forward.  He can testify.  

You have a motion as well, correct?  

MS. ARIAIL:  Yes, sir.  We also had 

a motion to exclude additional testimony from 

Mr. Bishop.  He was renamed as an expert.  I had 

already deposed him. 

THE COURT:  Jody Bishop, yeah.  

Okay.    

MS. ARIAIL:  Mr. Royal had been 

given a date by orders back in, I believe it was, 

March or April, to provide experts' names.  And I 

took his deposition accordingly, and they've 
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10

renamed him.  

THE COURT:  Okay.  

MS. ARIAIL:  I've also filed a 

motion in limine to restrict his testimony 

specific to what he did testify to during his 

deposition. 

THE COURT:  At the time of the 

deposition and was that the time -- did he have a 

time frame for his opinion as to what the opinion 

of value was?  

MS. ARIAIL:  He did not.  He told 

me he had no opinions.  He sold Ms. Royal some 

data, and his deposition was taken in November. 

THE COURT:  Gotcha.  Okay.  

MR. TIBBALS:  Your Honor, if we 

could -- 

THE COURT:  Was he listed?  I see 

Mr. Robinson back there.  You've got a very -- 

somebody has got a very competent appraiser 

somewhere. 

MR. TIBBALS:  Yes, sir.  Your 

Honor, Mr. Bishop will not testify inconsistently 

with his deposition, and I think if we can 

stipulate that both experts -- if you're going to 

let Mr. McGahey testify, that he doesn't testify 
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11

inconsistently with his deposition.  Fair is 

fair.  

And so if we both have that stipulation 

that they will testify to, you know -- and 

Mr. Bishop did say, he didn't have an opinion, 

but he did produce the parking data.

THE COURT:  Okay.  

MR. TIBBALS:  So in the event that 

that becomes necessary to show that, then we want 

the right to call him.  And so, you know, 

consistent with the deposition testimony, yes.  

The other question is, because they 

identified their expert witness, Robert McGahey 

so late, we asked that -- we identified Jody 

Bishop as a rebuttal expert because McGahey gives 

opinions of value that we may need to rebut.

And so in the event that we have to call 

a rebuttal witness, Jody Bishop is our guy, and 

there's no -- I don't see how there can be any 

complaints about that given that they sat on 

their reports, you know, for many months. 

THE COURT:  Gotcha.  Any problem 

with that, if they limit their testimony to what 

they -- 

MS. ARIAIL:  You know, we had named 
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Mr. McGahey as soon as we were served with 

discovery.  

THE COURT:  Okay.  

MS. ARIAIL:  We received discovery 

that was dated in April, but we didn't receive it 

until the end of August.  And we timely, within 

30 days, because we knew trial was eminent, we 

responded. 

THE COURT:  Okay.  All right.  So 

the -- I'm not going to exclude him as a witness, 

and we will cross that bridge when we get to it 

is what it sounds like.  Okay?  

Any other matters that we need to take 

up before we start?  

MS. ARIAIL:  Yes, sir.  There was 

one other motion filed, and it was -- I was a bit 

confused because Mr. Robinson was named again as 

an expert in the last couple of days, and I just 

want to restrict -- there's a motion in limine to 

restrict his testimony to the four corners of his 

two reports. 

THE COURT:  Okay.  Any objection to 

that?  

MS. JOWERS:  No, sir, Your Honor.

THE COURT:  Okay.  All right.
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MR. TIBBALS:  No objection on our 

end, Your Honor.  As a preliminary matter, 

Mr. Robinson is sitting here in the courtroom 

today.  

THE COURT:  Yeah.

MR. TIBBALS:  I don't know whether 

or not the plaintiff will call him as a witness 

in this case.  

Some of that will depend on whether or 

not the AG calls him, which I believe that they 

will.  And so I would like to not have him sit 

around, you know, all day waiting for his 

opportunity to testify when he's got other things 

to do. 

THE COURT:  Does that mean that 

you're paying for him to be here, sitting here?

MR. TIBBALS:  No, no.  

THE COURT:  Ms. Jowers?  

MR. JOWERS:  We're going to join in 

that.  We had also asked him to be here.  We're 

going to call him, but then they subpoenaed him 

as well.  And so I'm glad to call him, and then 

if they call him, but certainly we don't want him 

to sit here all day.  

THE COURT:  He's here.  You-all 
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want to -- I don't know if you plan to call him, 

but he is here.  We are about to start taking 

testimony. 

MR. TIBBALS:  My plan was not to 

call him unless nobody else did, and then I might 

call him in rebuttal.  But my plan is not to call 

him. 

THE COURT:  Didn't he do an initial 

appraisal? 

MR. TIBBALS:  He did two 

appraisals.  

MS. JOWERS:  That's correct.  

MR. TIBBALS:  He did one in 2012.  

THE COURT:  Right.  

MR. TIBBALS:  And that 2012 

appraisal formed the basis of the purchase price, 

and then the AG asked him to do a second 

appraisal at the time that they received notice 

of the sale from Mr. Stringer.  

THE COURT:  Okay.  

MR. TIBBALS:  So he did another 

appraisal in 2018.

THE COURT:  All right.  

MS. JOWERS:  We're glad to go out 

of order, but I guess we would be later.  
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THE COURT:  Well, he's sitting 

here.  Why don't have we have him testify, put 

those two opinions of value in the record, and 

then we will go on from there.  We'll start 

getting into the merits of the case.  

Y'all have done a pretty good job on the 

briefing of the matter.  I think the question is, 

what's the capacity of Ms. Wells to enter into 

the agreement.  Two, when, where, why, and how 

was the AG's Office to be notified because they 

have to be notified.  And what does that do to 

the contract?  

Because this is not a contract between 

individual, private parties.  It's a contract 

between one private party and a bunch of --  

essentially a public benefit corporation.  So you 

get into a different statutory criteria when you 

do that.  

But there are some other issues in the 

case, but those are the ones that I think are 

principal and those are the ones that I intend to 

try today.  I don't intend to get into lost 

profits today.  That's one of the reasons why I 

made the denial of that motion.  It's not 

necessary unless and until he can establish that 
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he's got a valid contract.  

So Mr. Robinson is sitting here ready to 

go.  That would be my preference.  We just get 

him in, get him up, get him out, and then he can 

go on with himself and the rest of us can sit 

around here and fight all day long.  You want to 

call him?

MS. JOWERS:  That works for me.   

THE COURT:  Would you like to call 

him?  

MS. JOWERS:  Yes, sir, I'm glad to.

THE COURT:  Yeah, that's the 

benefit of being a nonjury.  Okay?

MS. JOWERS:  All right.  I'll call 

Mike Robinson.  I'm Mary Frances Jowers from the 

Attorney's General's Office, and I call Mike 

Robinson. 

THE COURT:  All right.  Let's do 

that right off the bat so we've got a record of 

who all is here today.  I'm going to start with 

the plaintiff's table.  

And, Mr. Tibbals, I'll have y'all run 

through all the presentations for the benefit of 

the record.  I will do the defense table.  I'll 

start with the Kindergarten, and then we'll go 
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from there.  The receiver is here.  Make a note 

of that.  And then Mr. Robinson will put the 

testimony up.  So, Jeff, if you'll go ahead and 

just -- for the record, y'all just go ahead and 

just your announcements of who is here.  Okay?  

MR. TIBBALS:  Yes, Your Honor.  

Jeff Tibbals, on behalf of the plaintiff, Michael 

Royal, and with me today is Evan Williams, 

associate of Bybee & Tibbals, and Lisa Caldwell, 

paralegal.  And Mr. Royal. 

THE COURT:  And Mr. Royal, of 

course.  Good morning, Mr. Royal. 

MR. ROYAL:  Good morning. 

THE COURT:  Let me start with -- in 

order.  Mr. Stringer? 

MR. STRINGER:  Yes, Patrick.  I go 

by Rick, but it's Patrick S. Stringer for the 

Free Kindergarten Association of Charleston. 

THE COURT:  Very good.  

MR. ARIAIL:  Good morning, Your 

Honor, Warren Ariail, for the Charleston County 

School District as cocounsel with my sister, 

Bright Ariail.

THE COURT:  All right.  Ms. Ariail 

has been here a lot.  You have not, but we're 
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happy to have you.

MS. ARIAIL:  Yes, sir.  We have 

Ms. Mercedes Pinckney Reese.  She's general 

counsel for Charleston County School District. 

THE COURT:  And I'm sorry, I did 

not catch your last name.

MS. PINCKNEY REESE:  Pinckney 

Reese, two words, no hyphen.  

THE COURT:  Pinckney Reese?

MS. PINCKNEY REESE:  Yes, sir.  

THE COURT:  R-double E-S-E?  

MS. PINCKNEY REESE:  Yes, sir.  

THE COURT:  Okay.  Very good.  

All right.  Ms. Jowers?  

MS. JOWERS:  And Mary Frances 

Jowers for the Attorney General's Office, and 

also Kristin Simons, Attorney General's Office.  

THE COURT:  All right, Ms. Simons, 

very good.  

All right.  Mr. Receiver?  

MR. QUALEY:  Joe Qualey, Zach 

Smith, receiver.  

THE COURT:  Very good.  All right.  

Appreciate y'all's help.  We've got tarps on the 

building right now?  
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MR. QUALEY:  We've got a beautiful 

tarp there, Your Honor.  A number of people have 

actually seen it.

THE COURT:  Very good.  All right.  

Well, then let's get moving forward.  

Ms. Jowers, I'm going to allow you to 

call Mr. Robinson to the stand and let's just get 

his testimony.  We can get him in and out of 

here, and he can go about making a living rather 

than sitting here testifying.  

All right.  Come on up, Mr. Robinson, 

happy to have you.  He's been qualified before as 

an expert.  

Anybody got any problems with his 

expertise?  

(MICHAEL ROBINSON, having first 

been duly sworn, testified as follows:) 

THE COURT:  Please have a seat and 

when you get comfortable, sir, would you give us 

your full name and address for the record.

THE WITNESS:  My name is Michael C. 

Robinson, 32 Hazel Street, Charleston, South 

Carolina.

THE COURT:  All right.  Thank you, 

sir.  
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All right.  Ms. Jowers?  

MS. JOWERS:  And, Judge, we're 

going to offer Mr. Robinson as an expert in the 

field of real estate appraising.  I was going to 

add some questions to qualify him, but based on 

your comment, nobody has any objection to that.  

THE COURT:  He has testified many 

times in this courtroom, and I find him to be 

well qualified.  Any objection to that?  

MR. TIBBALS:  I have no objection, 

Your Honor. 

THE COURT:  Charleston County real 

estate in particular, in this particular matter.  

All right.  

Anything you'd like to add to that, 

Mr. Robinson?  

THE WITNESS:  That says it all, I 

believe, Your Honor.  

THE COURT:  Okay.  All right.  Very 

good.

MS. JOWERS:  Thank you, Your Honor.

THE COURT:  All right.  Ms. Jowers?

MS. JOWERS:  I'm going to ask the 

court reporter to mark this as Exhibit A to get 

started.  
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THE COURT:  Let's do numbers.  We 

like doing numbers.  

MS. JOWERS:  Okay.  Numbers is 

fine.  

(AG DFT EXH. 1, was marked for 

identification.) 

DIRECT EXAMINATION

BY MS. JOWERS: 

Q. All right.  Mr. Robinson, I'm going to 

ask you to identify this document that's been 

marked as Exhibit 1.  If you can identify that, 

please.  

A. That is an appraisal that I prepared for 

34 Pitt Street on June 7, 2018.

MS. JOWERS:  Okay.  And at this 

time, I would move that this document be admitted 

into evidence.  

MR. TIBBALS:  Your Honor, 

there's -- she's got to form the foundation.  

Usually appraisal reports are not admitted into 

evidence, but he can testify consist with his 

opinion. 

THE COURT:  Yeah.  Lay a little 

more foundation for that, Ms. Jowers.  

MS. JOWERS:  All right.  

Michael Robinson--Direct Examination by Ms. Jowers 
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THE COURT:  Let's go into what he 

did.  

BY MS. JOWERS:

Q. So, Mr. Robinson, if you will tell us 

what you did, how you first came to appraise 

this -- how you first came to prepare this 

appraisal?  Who contacted you?  

A. This particular appraisal?  

Q. Yes, sir.  

A. I was contacted by Mr. Jones from the 

Attorney General's Office, and he asked if I 

would be interested in preparing an appraisal on 

34 Pitt Street. 

Q. And had you ever prepared an appraisal 

on 34 Pitt Street before? 

A. Yes, ma'am, I have. 

Q. Okay.  And when was that? 

A. That was in 2012. 

Q. And was this an updated -- this second 

appraisal of June, 2018, was this an updated 

appraisal or a new appraisal? 

A. It was a brand new appraisal. 

Q. All right.  And have you ever prepared 

an appraisal at the request of the Attorney 

General's Office before? 
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A. No, ma'am. 

Q. Okay.  All right.  And if you'll tell 

us, once he contacted you, what was your next 

step?  How did you prepare this appraisal?  

A. My recollection is that I was told to go 

to Mr. Stringer's office to pick up a key to the 

building that's on 34 Pitt, which I did after a 

period of time, and I went over and made an 

inspection. 

Q. I'm sorry.  What was the last thing?

A. I went to the property and made an 

inspection of the building and the site.  

Q. Okay.  And I believe there -- what type 

of process did you use for this appraisal? 

A. In appraisal jargon, it's known as a 

sales comparison approach.  I compared sales from 

other properties, similar properties in the 

neighborhood and in the market area to this 

property. 

Q. And if you will tell us about the 

different comps you used.  

A. Well, they were all lots suitable for a 

single family development, which I determined to 

be the highest and best use for this property, 

and they were all relatively close by, anywhere 
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from four to eight blocks away. 

Q. All right.  And what did you conclude 

was the fair market value of this property? 

A. It was my opinion, as of the date of 

this particular appraisal, which was June 7, 

2018, the value of the property was $522,500.

MS. JOWERS:  Okay.  And, Your 

Honor, we would ask this be marked as an exhibit.  

I mean, moved into evidence as an exhibit -- or 

moved into evidence.  I apologize.  I guess it's 

Exhibit No. 1.  

THE COURT:  Attorney General 

Defendant's Exhibit No. 1.  Any objection?  

MR. TIBBALS:  Yes, Your Honor, I 

object.  It's full of hearsay.  So, yes, I 

object.  

THE COURT:  All right.  Any other 

objections?  

MS. ARIAIL:  No objection. 

MR. STRINGER:  No objection. 

THE COURT:  Overruled.  It can come 

into evidence.  All right.  In evidence as 

Exhibit 1.  

(AG DFT. EXH. 1, was admitted into 

evidence.)
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MS. JOWERS:  Your Honor, I don't 

have any more questions for Mr. Robinson.  Thank 

you.  If you'll answer any questions the other 

attorneys may have. 

THE COURT:  All right.  Let's 

start -- I'm going to start on the defense side, 

and we'll come this way.  

Mr. Stringer, do you have any questions?  

MR. STRINGER:  I don't have any 

questions, Your Honor.  

THE COURT:  All right.  Ms. Ariail, 

do you have any questions?

MS. ARIAIL:  Your Honor, is there 

any chance we can get the WiFi password?  I'm 

sorry, but I was told yesterday.  

THE COURT:  I think the courthouse 

is the public one.  Okay?  

MS. ARIAIL:  Thank you.

THE COURT:  Sure.

CROSS-EXAMINATION

BY MS. ARIAIL:

Q. Mr. Robinson, my name is Bright Ariail, 

and I represent Charleston County School District 

in this litigation.  I just have a couple 

questions for you today.  Regarding your 

 

Michael Robinson--Cross Examination by Ms. Ariail 
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valuation, that -- did you consider the building 

that was on the site as part of your valuation? 

A. It was considered, yes, ma'am. 

Q. And how did you treat that? 

A. It was my opinion the building had no 

value. 

Q. Okay.  And did you do any research into 

what type of efforts would have to be made as far 

as demolishing that building? 

A. I took the cost of demolition into 

consideration in the value -- the valuation of 

the property. 

Q. All right.  So this is essentially a 

land value only appraisal? 

A. Yes, ma'am. 

Q. Is that correct? 

A. Correct. 

Q. All right.  

THE COURT:  Let me make sure I 

understood you right.  You did take the cost of 

demolition into effect, or you did not?  

THE WITNESS:  I did.  

THE COURT:  You did?  

THE WITNESS:  Yes, sir.  

THE COURT:  That would be an 
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expense?  

THE WITNESS:  That was deducted 

from the estimate of value of the Royal land as a 

vacant -- in order to make it vacant, I deducted 

an estimated demo cost. 

THE COURT:  Okay.  Thank you.  

BY MS. ARIAIL:

Q. The document that you've prepared, the 

estimate on this appraisal institute form, is 

that something that you typically use for 

appraisals? 

A. It is. 

Q. And is that what you publish out to your 

clients when you perform an appraisal? 

A. On properties such as this. 

Q. Okay.  Why that clarification? 

A. Well, if the property is very involved, 

if it's a large office building or shopping 

center or something of that sort that requires 

additional discussion, we use -- we do a 

narrative appraisal report, a lengthy report. 

Q. So would that be on another appraisal 

institute form? 

A. No, ma'am. 

Q. Okay.  That would just be a custom form? 
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A. It would be a custom design for the 

property. 

Q. Okay.  All right.  But this is something 

that's typically used in your business and for 

this type of property? 

A. It's normally customary.  It's used by 

all lending institutions and other users of this 

type -- of appraisals for this type of property.

MS. ARIAIL:  That's all I have.  

Thank you. 

THE COURT:  Okay.  Mr. Tibbals? 

MR. TIBBALS:  All right.

CROSS-EXAMINATION

BY MR. TIBBALS:

Q. Mr. Robinson, Jeff Tibbals for the 

plaintiff, Michael Royal, in this case.  First of 

all, when were you first involved with this 

property? 

A. In 2012, the latter part of 2012. 

Q. Why did you come to know about 34 Pitt 

Street? 

A. Michael Royal called and asked to come 

by and chat about it.  He came to the office, and 

we spoke about it. 

Q. All right.  And did Michael ask you to 

Michael Robinson--Cross Examination by Mr. Tibbals
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do anything with respect to 34 Pitt Street? 

A. He asked that I prepare an appraisal of 

the property at the time. 

Q. Did he tell you for what purpose he 

needed an appraisal? 

A. It was my recollection that he said that 

he was interested in purchasing the property. 

Q. Did he give you any specific 

instructions relating to your appraisal? 

A. No, he did not.  He just said, give me 

your estimate of value. 

Q. Did you subsequently make an appraisal 

of 34 Pitt Street property for Mr. Royal? 

A. I did.

MR. TIBBALS:  I going to mark -- I 

don't know, Your Honor, if you want to do 

Plaintiff's 1 and Defendant's 1 or if you want to 

do a master list or what you want to do in terms 

of -- 

THE COURT:  How did you intend to 

do documents today?  Do y'all got a notebook 

or did you -- 

MR. TIBBALS:  We have a binder. 

THE COURT:  A binder.  Is this one 

in your binder?  
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MR. TIBBALS:  This one is not, I 

don't think. 

THE COURT:  I'm assuming this is 

your 2012 appraisal.  

MR. TIBBALS:  Yes, yeah.

THE COURT:  Yeah.  Let's call it 

Plaintiff's 1 then, and we will work from there.  

MR. TIBBALS:  Yes, sir. 

THE COURT:  Or you can do it at the 

last number of your binder, whichever one you 

want to call it.  

MR. TIBBALS:  Okay.  May I 

approach?  

THE COURT:  Sure. 

(PLF. EXH. 1, was marked for 

identification.) 

BY MR. TIBBALS:

Q. I'm handing you a document that's been 

marked as Plaintiff's Exhibit 1.  Can you 

identify that document? 

A. This is an appraisal at 34 Pitt Street 

that I prepared for Michael Royal on December 19, 

2012. 

Q. All right.  Did you reach an opinion as 

to market value of the property at that time? 
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A. Yes, sir, I did. 

Q. What was the value that you attributed 

to 34 Pitt Street? 

A. It was my opinion that the value as of 

that date was $315,200. 

Q. Did you provide that appraisal report to 

Mr. Royal? 

A. I did. 

MR. TIBBALS:  Your Honor, since the 

other one is in evidence, I would go ahead and 

move to admit this one.  What's good for the 

goose, right?  

THE COURT:  Any objection?  

MS. ARIAIL:  No objection. 

MR. STRINGER:  No objection. 

THE COURT:  Very good.  In 

evidence, Plaintiff's 1. 

(PLF. EXH. 1, was admitted into 

evidence.) 

BY MR. TIBBALS:  

Q. Mr. Robinson, your appraisal report in 

2012, Plaintiff's Exhibit 1, also assumes a 

highest and best value for the property as 

residential; is that right? 

A. Yes, sir. 
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Q. And the appraisal report also did value 

the building and deducted for cost of demo, 

correct?  

A. That's correct. 

Q. Okay.  Do you know -- you're familiar, 

generally, with city ordinances relating to 

historic structures? 

A. Yes, sir. 

Q. And so did you undertake any effort to 

determine the age of the building when you did 

your appraisal report in 2012? 

A. Yes, sir.  At that time I met with 

Ms. Wells, who was alive at the time, and she 

gave me the age and construction of the building. 

Q. What did she tell you about the age and 

construction of the building? 

A. It's in here somewhere.  I think I 

remember somewhere in the 1950's.  

Q. Okay.  

A. It's in the report, if you want me to 

dig it out. 

Q. Would 1965 be consistent with your 

recollection? 

A. Well, no, it was 2012.  That is a while 

ago.  And it said, brick veneer structure built 
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for use by Kindergarten in the mid 1950's.

Q. Okay.  

A. That's what the report says. 

Q. And do you know where you got that 

information? 

A. From Ms. Wells. 

Q. And then are you familiar with the 

ordinance that passed in the city in 2017 that 

preserved historic buildings over 50 years old? 

A. Yes, sir, I am familiar with that.

Q. All right.  So that ordinance had not 

been enacted at the time of your 2012 report, 

right?  

A. Correct. 

Q. All right.  So at the time of your 2018 

report, that ordinance had been enacted? 

A. Correct. 

Q. Did you do any research or investigation 

as to whether or not a demolition permit could be 

issued for that building in 2018? 

A. No, sir.  I did not do any research as 

to that, but it was my opinion this building was 

such a character, it -- and condition that that 

would not -- I made the decision it would not be 

an issue. 
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Q. Was that decision reflected in your 

report in 2018?  In other words, did you identify 

that issue in your report? 

A. I did state that I thought demolition 

was possible. 

Q. Okay.  But did you talk to any zoning 

officials about whether or not demolition would 

be possible in 2018? 

A. No, sir.  But I do have an association 

with the zoning department in the City of 

Charleston. 

Q. Who do you have an association with? 

A. I'm on the board. 

Q. Okay.  And so what are the standards for 

determining whether or not a building can be 

exempt from the 50-year preservation? 

A. Well, it's contribution, architectural 

contribution that might make to a neighborhood, 

being one, and this was obviously not anything 

like the construction in the neighborhood. 

Q. Okay.  Are there any factors that -- 

well, let me ask you this.  Who makes a 

determination as to whether or not a building can 

be demolished despite the protection under the 

50-year ordinance? 
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A. The BAR does. 

Q. And do you know the standards or factors 

for the BAR to make that decision? 

A. Generally, but not a hundred percent, 

no, sir. 

Q. All right.  So you believe that 

architectural significance is one of those 

factors, right? 

A. Definitely. 

Q. And do you know whether or not historic 

or cultural features are also considered? 

A. That would be an issue.  That would be 

an issue.  

Q. All right.  At the time that you issued 

your 2018 report, there was no demolition permit 

that had been issued; is that right? 

A. To my knowledge, there were none. 

Q. And so based upon the existing 

conditions, there was a building on the property, 

and there was no demolition permit issued, 

correct? 

A. Correct. 

Q. So you were making a projection as to 

what may happen in the future with respect to a 

demolition permit? 
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A. Correct. 

Q. And that demolition permit has its own 

standards under the city ordinance, right? 

A. Correct. 

Q. Okay.  If, in fact, the owner applied 

for a demolition permit and was denied, that 

would affect your opinion of value, wouldn't it? 

A. It possibly could, possibly.  

Q. Because your valuation is based upon 

that lot being developable, right? 

A. Yes, sir. 

Q. Okay.  And you didn't undertake an 

analysis of what the value would be if the 

demolition permit were not to be issued? 

A. That's correct.

MR. TIBBALS:  I have no further 

questions.  

THE COURT:  Anything else, 

Ms. Jowers? 

MS. JOWERS:  No, sir, Your Honor, 

thank you.  

THE COURT:  Okay.  I've got some 

questions for you.  In both instances, you 

indicated the highest and best use would be 

residential.  Any indication that you would -- 
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you could or would put a commercial-type building 

there or use it for any type of commercial use?  

THE WITNESS:  Well, I think if 

there's been any misuse issue for such a period 

of time that the nonconforming use, that it was 

as Kindergarten, that had been at -- that 

expired.  

So it -- they would have had to come 

back and go through the whole process of being 

able to make any use other than what the 

(inaudible) is. 

THE COURT:  Okay.  Did Ms. Wells 

indicate to you how long it had been in -- the 

building had been in disuse?  It was built in the 

mid '50s. 

THE WITNESS:  My recollection is, 

she said something like 10 years. 

THE COURT:  Okay.  All right.  Been 

a while.  

THE WITNESS:  It's in fair 

condition.  It's not been occupied in more than 

10 years. 

THE COURT:  Okay.  All right.  And 

then, as to the building itself, it seems to be 

fairly unique in its appearance in the rest of 
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the neighborhood.  Is that part of your basis for 

your opinion that it's probably more likely to be 

demolished, to get approval for demolition than 

not?  

THE WITNESS:  I think it -- my 

opinion is that the demolition of the building 

would be loudly applauded. 

THE COURT:  Okay.  All right.  It's 

a single story brick structure?  

THE WITNESS:  Built on grade. 

THE COURT:  On grade.  Which is 

another problem we've got in this town right now, 

is it not?  

THE WITNESS:  It's another problem, 

yes, sir. 

THE COURT:  There was a structure 

that fell down over behind -- off of St. Phillips 

Street, and I think it may have been connected 

with Memminger Elementary, if I'm not mistaken, 

or it was next door to that.  Are you familiar 

with that one?  

THE WITNESS:  On Archdale. 

THE COURT:  Archdale Street?  

THE WITNESS:  Right close to 

Wentworth, yes, sir. 
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THE COURT:  Yeah, yeah.  Whatever 

happened with that particular one?  Do you know?  

THE WITNESS:  A little bit.  They 

had intended to sell it and put it in office use.  

And it -- the real portion fell down.  They 

retained the facade, and it's being redeveloped 

now with the existing facade and all of the -- 

behind the facade, brand new construction. 

THE COURT:  Okay.  So similar to 

that Bennett facade that sets out there in the 

Port Authority lot, it's just going to sit there 

for a while unless and until somebody does 

something with it?  

THE WITNESS:  Well, I think 

somebody -- I think it's underway now.  On this 

particular thing, it's underway. 

THE COURT:  Okay.  All right.  

Could I take a look at those reports?  I guess my 

question to you on the comparables was how 

difficult it was to locate or find any.  Was that 

not difficult at all to find either empty lots 

or -- 

THE WITNESS:  Vacant land or land 

suitable for a new single family construction is 

not an easy task, but there -- there are some 
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available. 

THE COURT:  Okay.  You can find 

lots around the city?  

THE WITNESS:  It depends on the 

time period.  Sometimes it's more difficult than 

others.  It goes in waves, but we were able to 

find some that were -- that we felt were good 

indicators both times. 

THE COURT:  I noticed on what's 

been marked as Defendant AG's Exhibit 1, the map 

showing the subject and the comparables is on a 

historic Charleston sheet.  It's says, America's 

most historic city.  Anything historic about this 

particular structure?  

THE WITNESS:  I don't believe that 

it -- it would be classified as a historic 

structure.  

THE COURT:  Okay.  Was that also 

used on the Plaintiff's Exhibit 1, that same 

diagram?  

THE WITNESS:  Yes, sir. 

THE COURT:  Okay.  Actually, you 

found subjects fairly close by, in each instance, 

it looks like.  And the latter, Defendant's 1,  

15 Smith Street and the early one, Plaintiff's, 
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you had 26 Smith Street.  Sale number 2 was 61 

Gadsden.  That was used also in this same comp, 

61 Gadsden and the earlier comp.  And Marion and 

Beaufain were the other two.  

How often would you do an appraisal and 

for how long would that appraisal be considered 

valid in your opinion?  What period of time?  

THE WITNESS:  Well, it depends upon 

the shelf life of the appraisal.  It varies 

depending on the needs of the client.  

But in properties such as this, lending 

institutions, I really don't like to use anything 

more than six months old.  Sometimes other users 

will go up to a year; sometimes a little bit more 

than a year. 

THE COURT:  Would you -- do you 

consider them to be stale after that time period?  

THE WITNESS:  Yes, sir. 

THE COURT:  Okay.  All right.  So 

these -- the most recent one here was an '18.  

It's now December 2021.  So that most recent one 

we've got here is three and a half years old.  

So, in your opinion, those would be stale at this 

point in time?  

THE WITNESS:  That's my opinion. 
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THE COURT:  And the market in 

Charleston has gone haywire?  

THE WITNESS:  It's a totally 

different market. 

THE COURT:  All right.  Any 

follow-up questions?  

MR. TIBBALS:  I just have a couple 

questions, Your Honor.

THE COURT:  Sure.

RECROSS-EXAMINATION

BY MR. TIBBALS:

Q. Exhibit 1 and 2, both of them you used, 

I think it's 61 Gadsden as a comp.  And if you 

could just look at those two for me?  

There were a couple of discrepancies 

that maybe -- that was just related to changes in 

the property, but I'd like for you to look at 

those two comps and tell me sort of what changed.  

I believe it's sale number 2 in the 2018 

appraisal.  

A. It shows a difference in -- to be 

honest, I don't know.  Of course, it's a 

resale -- 

Q. Right.  It's a second sale.  

A. -- of the second property. 

Michael Robinson--Recross Examination by Mr. Tibbals
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Q. Yes, sir.

A. And apparently, it looks like it -- it 

must have been combined with another property on 

the resale, but I -- I can't speak to that.  I 

don't know the reason for the difference in the 

size.

Q. Okay.  

A. I don't recall.  

Q. For the 2018 appraisal, did you receive 

any specific instructions from the Attorney 

General? 

A. They asked me to estimate -- give an 

estimate of fair market value. 

Q. Did they give you any instructions or 

requests on the date of valuation? 

A. I don't recall, but I'm assuming that 

the date of valuation was the date of inspection.  

I can -- I don't specifically -- I don't remember 

any specifics on that, but it's typically the 

date of inspection. 

Q. Okay.  

A. That's all I remember. 

Q. And so you don't have any record or 

recollection of any specific instructions on the 

date of valuation -- 
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A. No, sir, I don't. 

Q. -- by the AG? 

A. I don't. 

Q. Okay.  Do you think it's proper to list 

listing as comps? 

A. I think listings are interesting pieces 

of information, but I think generally the Court 

doesn't like to see listings used as the main 

support for a valuation. 

Q. Okay.  Are you familiar with the old gas 

station property on Gadsden, the -- I think it 

was the -- did you say you're on the BAR? 

A. BZA. 

Q. You're on the BZA.  Okay.  So are you 

familiar with the property that was attempted to 

be converted?  I think it was on Ashley Avenue.  

A. Ashley and Wentworth. 

Q. Ashley and Wentworth, yes.  Are you 

familiar with that property? 

A. Yes, sir. 

Q. Okay.  And tell me about what was going 

on with that property.  Somebody wanted to sell 

it and develop it, right? 

A. Yeah.  The owner had it under contract 

sale to sell to someone that was going to convert 
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it to -- into a line bar and sandwich store. 

Q. All right.  And that plan was rejected 

by the City, right? 

A. It was -- the Board of Zoning Appeals 

turned it down. 

Q. Right.  Okay.  Let me ask you about 

demolition permits, specifically demolition 

permits on the subject property, 34 Pitt.  Is it 

your opinion that if there was a demolition 

permit that was issued, it would have to be in 

connection with the plan of redevelopment for the 

property? 

A. Yes, sir.  I don't think you could 

receive a demo permit unless the BAR knew what 

was coming back in its place. 

Q. Right.  And so that is subject itself to 

other concerns that an owner might have, such as 

getting a development plan approved, right?  

A. Well, yes.  They would have to have that 

contingency in the agreement to purchase. 

Q. Okay.  And so a reasonable purchaser 

wouldn't close on the sale if they intended to 

demolish the building without having that 

redevelopment plan approved, right?  

A. I don't believe so. 
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Q. You agree with me or not? 

A. I do agree with you.  

Q. Okay.  

A. I'm saying that people do funny things 

sometimes, but I don't believe so.  

Q. Right.  

A. I would not do it. 

Q. But a prudent buyer wouldn't -- wouldn't 

buy it as a vacant lot value without some 

approval of a demolition permit and the 

redevelopment plan, right?  

MS. ARIAIL:  Objection, Your Honor.  

Definition of prudent buyer. 

MR. TIBBALS:  Well, they deal in 

prudent, reasonable buyers all the time.

THE COURT:  Okay.  I'm going to 

overrule it.  You can answer the question. 

THE WITNESS:  Well, of course, 

that's subject to the opinion of the BAR, and 

we -- none of us have any control over how they 

feel about things, but generally speaking, it's 

been my experience that that's how they go about 

their business. 

MR. TIBBALS:  Okay.  All right.  

Thank you.  I don't have any further questions. 
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THE COURT:  Okay.  Any follow-up?

RECROSS-EXAMINATION

BY MS. ARIAIL:  

Q. Mr. Robinson, did you do any 

investigation as to trying to -- any 

investigation related to getting a demolition 

permit for that property?  

A. On cases such as this, we do make a 

phone call just to make a cursory call, and we're 

politely told that they can't give an opinion 

without knowing what's going to go back in its 

place.  So the BAR will not -- the BAR staff will 

not give you any indication. 

Q. For either of your clients, the AG's 

Office or Mr. Royal, did either of them provide a 

redevelopment type plan for you to consider? 

A. No, ma'am.

MS. ARIAIL:  Thank you.  

THE COURT:  Anything else?  

MR. STRINGER:  No questions, Your 

Honor.

THE COURT:  All right.  

MS. JOWERS:  No, sir, Your Honor. 

THE COURT:  And just to follow-up, 

we did use the -- you did use the 61 Gadsden 

Michael Robinson--Recross Examination by Ms. Ariail
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Street comparables in both instances, but it does 

look like it was a resale -- subsequent resale of 

the property?  

THE WITNESS:  Yes, sir. 

THE COURT:  The older appraisal 

showed it being -- selling for $675,000, and it 

was almost 26,000 square feet, and then 

comparable number 2 on a more recent appraisal 

sold for $600,000 and was just under 15,000 

square feet so...  

THE WITNESS:  It must have been 

combined in the interim period, but I don't -- I 

don't know. 

THE COURT:  Yeah.  I wondered about 

that.  My first question was the date, but there 

was the first one -- sale was in on the Gadsden 

was March of '10, and the other one was in August 

of '14.  So clearly it was a separate sale. 

THE WITNESS:  Yes, sir. 

THE COURT:  Got it.  Okay.  All 

right.  Mr. Robinson, thank you very much for 

coming in.  I thought we'd just go ahead -- I 

needed to hear from you one way or the other, so 

let's get it done.  

THE WITNESS:  Yes, sir.  It's 
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always a pleasure.

THE COURT:  Thank you and good to 

see you again, sir.  

May he be excused from any subpoena that 

he may be under at this point in time?  

MR. TIBBALS:  Yes, Your Honor.

MS. JOWERS:  Yes, sir, Your Honor.

MR. TIBBALS:  Thank you, 

Mr. Robinson.  

MS. JOWERS:  Thank you, 

Mr. Robinson. 

THE COURT:  Very good.  All right.  

Mr. Tibbals, that puts the ball back in your 

court.  All right.  

MR. TIBBALS:  All right, Your 

Honor.  I'm assuming that we're dispensing with 

opening arguments. 

THE COURT:  Absolutely. 

MR. TIBBALS:  Okay.  I hear you.  I 

do have exhibit binders, and I've got one for 

opposing counsel.  I've got one for your 

convenience, so I will provide those to you now.

THE COURT:  Thank you, sir.

MR. TIBBALS:  Now, they're not 

numbered because I didn't -- well, they are 
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numbered by tabs, but we don't have exhibit 

stickers on them.  So you can follow along, and 

then we can see if we can -- 

THE COURT:  Whatever comes in, it 

comes in.   

MR. TIBBALS:  Yes, sir. 

THE COURT:  We can do it that way.  

That's fine.  

MR. TIBBALS:  Okay.  

THE COURT:  And I don't really care 

what the numbers are, just that they -- they're 

all -- the tabs will say they're marked for 

identification purposes, and then, when they come 

in, they will do whatever they are.  And one we 

can call 1A, if you would like, so we don't have 

to renumber everything.  How about that?  

MR. TIBBALS:  Okay.  All right.  

The plaintiff calls Michael Royal to the stand.

THE COURT:  All right.  Mr. Royal, 

come on up.  Watch your step over there, sir.  

(MICHAEL ROYAL, having first been 

duly sworn, testified as follows:) 

THE COURT:  Thank you, sir.  And 

please give us your full name and address. 

THE WITNESS:  Michael D. Royal, and 
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I live at 14 Lockwood Drive, Apartment 12D, 

Charleston, South Carolina 29401. 

THE COURT:  Thank you, sir.

DIRECT EXAMINATION

BY MR. TIBBALS:

Q. Mr. Royal, good morning.  

A. Good morning. 

Q. You've stated your full name for the 

record.  Could you tell you me where you're from?  

Is your family from Charleston? 

A. Yes.  Charleston is where I did most of 

my growing up, and I consider it my home. 

Q. Where did you attend high school?

A. I attended Bishop England High School. 

Q. For some periods of time since 

graduating from high school, have you lived in 

Charleston? 

A. Yes, sir. 

Q. Do you consider Charleston to be your 

home? 

A. Yes, sir. 

Q. How did you become aware of the property 

known as 34 Pitt Street in Charleston? 

A. I was living in Texas in 2011, and I was 

planning a move back to Charleston, South 

Michael Royal--Direct Examination by Mr. Tibbals
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Carolina.  

I was 34 years old at the time, and I 

was eager to find a place in Charleston where I 

could live and hopefully work at the same 

location.  And when I was traveling back to 

Charleston, I was making time to visit 

properties, and -- as I scouted around the city.  

On this particular occasion in December 

of 2011, I made a trip back to Charleston.  And 

that same week or within a few days, I had 

scheduled appointments to look at two buildings 

in downtown Charleston that were similar to this 

property, 34 Pitt Street.  And in this regard, 

they were properties which had been used for 

non-residential purpose but were inside of a 

residential neighborhood.  

One of them was a church that wasn't 

being used, and one of them was a property with 

commercial on the bottom and residential on the 

top.  It was on, I believe, December the 3rd, 

2011 that I happened to be driving along Pitt 

Street -- which is very close to where I had gone 

to high school -- when I noticed the building at 

34 Pitt Street.  

And I believe Mr. Robinson said a minute 
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ago that the neighborhood would loudly applaud 

it's demolition, but for me, it was love at first 

sight.  I saw this building, and I wanted to have 

my future there.  Maybe I just like the ugly 

ducklings, but this was -- immediately, I knew 

that this was a property that I deeply wanted to 

pursue, and it looked like it was not being used.  

It looked like it had undergone some 

distress, and I began within hours or days trying 

to find out who owned it and who controlled it.  

But December 3rd, 2012, is the date that I first 

noticed it. 

Q. All right.  Did you take photos on that 

date? 

A. Yes, sir.  The building impressed me so 

much that I immediately got out of my vehicle.  I 

took three pictures of it. 

Q. All right.  I'm going to hand you what's 

been marked as Exhibits No. 1, 2 and 3 for trial.  

I will ask you to identify Exhibits 1, 2 and 3, 

once I find the right place to put the stickers. 

(PLF. EXH. 1A, 2 and 3, were marked 

for identification.)  

MR. TIBBALS:  And, Your Honor, 

following along, these should be under tabs 1, 2 
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and 3 in your binder.  

THE COURT:  All right.  Okay.

MR. TIBBALS:  And then in the 

binder I've provided to counsel.

BY MR. TIBBALS:

Q. Do you recognize 1, 2, and 3? 

A. Yes, sir.  These are the pictures that I 

took on December of 2011, just over ten years ago 

from today. 

THE COURT:  2011 or 2012?  

THE WITNESS:  2011.

THE COURT:  Okay.    

MR. TIBBALS:  Your Honor, I move to 

admit 1, 2 and 3 into evidence. 

THE COURT:  Any objection?  

MS. ARIAIL:  No, sir. 

THE COURT:  Without objection, very 

good.  In evidence. 

(PLF. EXH. 1A, 2 and 3, were 

admitted into evidence.) 

BY MR. TIBBALS:

Q. So once you observed the property and 

took the photos and fell in love with the 

property, what did you do next? 

A. Mr. Tibbals, I tried to determine who 
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owned the property, but I can't -- 

Q. Okay.  Let me ask you this.  

A. Yes, sir.  

Q. When you first saw the property that 

day, was anyone there? 

A. There was no one there. 

Q. Was it occupied? 

A. It did not appear to be occupied, and it 

did appear to be somewhat deteriorated and out of 

active use. 

Q. And did you know who owned the property 

at that time? 

A. I did not. 

Q. Did you later come to learn the owner of 

the property? 

A. Yes, sir. 

Q. And how did you go about researching the 

owner of the property? 

A. I believe that my first step was simply 

to go to the Charleston County GIS website 

because that's the quick way of finding out who 

is the title owner of the properties.  It 

indicated that the owner was the City of 

Charleston.  

I contacted the City of Charleston 
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staff.  It was a lady called Colleen Carducci who 

lived in the Charleston Department of Property 

Management.  And I believe it was five days after 

the day I took these photographs that I spoke 

with Ms. Carducci.  We traded e-mails, and she 

told me that, not withstanding -- 

MS. ARIAIL:  Objection, hearsay. 

THE COURT:  Sustained. 

MR. TIBBALS:  Your Honor?  

THE COURT:  Just have him tell me 

what he did after that conversation.

MR. TIBBALS:  Your Honor -- okay.

BY MR. TIBBALS:

Q. Michael, what did you do after that 

conversation? 

A. After the conversation with?  

Q. So first of all, let me ask you:  Did 

you ever contact the Secretary of State -- 

A. Yes, sir.  

Q. -- about this property? 

A. Yes, sir. 

(PLF. EXH. 4, was marked for 

identification.) 

Q. All right.  I'm going to hand you what's 

been marked as Exhibit No. 4 and ask whether you 

R. p. 262



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

57

can identify this document? 

A. Yes, sir. 

Q. All right.  What is Exhibit No. 4? 

A. This is an e-mail from me to Stephanie 

Jones at the South Carolina Secretary of State 

Office dated December 7th, 2011.  So this would 

have been four days after I took these 

photographs. 

Q. Okay.  

MR. TIBBALS:  Your Honor, we're 

going to come back to this issue again and again 

and again, so I would like to go ahead and get 

some clarity on this. 

THE COURT:  Okay.  

MR. TIBBALS:  There are going to be 

statements that were made by third parties to 

Mr. Royal.  Those statements may have been made 

by people from the City.  

Those people may have been made -- those 

statements may have been made by people from the 

Secretary of State.  They're not offered for the 

truth of what the people are saying to him.  

They're offered for the purpose of showing his 

reliance upon these statements.

As Your Honor may recall, we have 

R. p. 263



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

58

alternative theories of authority in this case.  

One is actual authority; in other words, that 

June Wells was indeed the authorized agent for 

Free Kindergarten Association of Charleston.  

The second theory is apparent authority, 

which means that all of the research and due 

diligence that he does prior to entering into the 

contract and subsequent to that, relate to his 

belief, understanding statements made to him that 

Ms. Wells was in fact an authorized agent.

He is entitled to put forth evidence of 

statements that he relied upon in reaching that 

decision, that he believed -- it's part of 

implied authority or apparent authority.  A 

reasonable person has to believe that that person 

is an agent for the principal.  The principal 

here is the FKAC.  The agent is June Wells.  

If the City is telling him about June 

Wells being the person to talk to, that's -- he's 

relying upon that.  It's not whether or not it's 

true.  It's, he's relying upon it to form an 

understanding. 

THE COURT:  Well, if he's relying 

on it, he's -- you're telling me that he's saying 

it's true, which tells me it's hearsay.  
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MR. TIBBALS:  Well -- 

THE COURT:  It's just a backwards 

way to go around hearsay. 

MR. TIBBALS:  It could be false.  

All of these statements could be false.  But the 

question is not whether or not it's false or not, 

it's whether or not -- and again, that's the 

difference between actual authority and implied 

authority. 

THE COURT:  Gotcha.  I agree with 

you there. 

MR. TIBBALS:  Implied authority 

means that, hey, you know, this person really 

wasn't the authorized agent, but the 

manifestations made it appear --  

THE COURT:  But these are his 

perceptions, correct?  

MR. TIBBALS:  This -- you have to 

examine the reasonable reliance of the hearer.  

THE COURT:  Let me ask this 

question, and let me get this right out of the 

way:  Do you have any documentation to show that 

she had actual authority?  

MR. TIBBALS:  Yes, lots. 

THE COURT:  Okay.  All right.  
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Well, I'm going to allow you to put that into 

evidence that you have. 

MR. TIBBALS:  Okay.  

THE COURT:  But it's not going to 

come from some third party.  Now, if his 

impression is that she had the authority; i.e., 

it's implied authority, that's going to be his 

perception of what happened and any statements -- 

out of court statements would be hearsay.

So we can go through however many 

documents you want to go through to get to what 

his subjective opinion was, but his subjective 

opinion is whatever his subjective opinion was.

Do you have actual authority 

documentation?  Well, despite -- well, we'll 

cross the bridge, but I'm sure it will be 

objected to.  We'll just have to make that 

decision based on that.  But anything that the 

City person told him, the Secretary of State's 

Office told him, you need to bring those people 

in here. 

MR. TIBBALS:  If that's your 

ruling, I understand.  I don't agree with it, but 

that's -- 

THE COURT:  That's fine.  You don't 
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have to.  

MR. TIBBALS:  Yes, sir.  Okay.  

BY MR. TIBBALS:  

Q. So Mr. Royal, tell me what your 

communication was with the Secretary of State.  

THE COURT:  Objection.  I just 

ruled on that.  What did he do as a result of his 

conversation?  

MR. TIBBALS:  Well, now, this was 

his communication.  This is his -- 

THE COURT:  What did he say?  

MR. TIBBALS:  Yes.  Yes, Your 

Honor. 

THE COURT:  All right.  Well, go 

ahead. 

THE WITNESS:  I was seeking 

information from the Secretary of State at this 

time in December of 2011 to determine who the 

owner of 34 Pitt Street was.  And from my 

interactions earlier with Ms. Carducci, I found 

out that Free Kindergarten Association of 

Charleston -- 

MR. ARIAIL:  Objection, hearsay.  

"I found out."  

THE WITNESS:  May I rephrase?  
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MR. TIBBALS:  Sure. 

THE COURT:  Yeah.  I will let you 

rephrase it.  Go ahead. 

THE WITNESS:  From my interactions 

with Ms. Carducci, it was my understanding in 

December -- early December 2011 that the owner of 

the property was Free Kindergarten Association of 

Charleston.  

Yet, at that time, I didn't know much 

about this legal entity or who controlled it at 

that moment; therefore, I was seeking further 

information from the Secretary of State's Office, 

which I gained.  

MR. TIBBALS:  All right.  And the 

e-mail, which is Exhibit No. 4 to -- 

MS. ARIAIL:  Your Honor, may I 

interject?  What's he -- he is reading from a 

document?  

THE WITNESS:  This is Exhibit No. 

4. 

THE COURT:  Yeah.  

MS. ARIAIL:  Okay.  Thank you.  

BY MR. TIBBALS:

Q. So to summarize Exhibit 4 -- 

A. Yes, sir.  So, again, this is my e-mail 
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to the Secretary of State's Office in which I was 

seeking -- I was stating that I -- as far as I 

understood, this association was in good 

standing, but that I was not yet able to 

determine the contact information or even the 

names of people associated with this entity.  And 

that was the purpose of this communication is, I 

was seeking more information. 

Q. All right.  Did you receive any 

documents from the Secretary of State? 

A. Yes, sir. 

(PLF. EXH. 5, was marked for 

identification.) 

Q. All right.  I've got Exhibit No. 5.  

I've marked it and will hand it up.  

MR. TIBBALS:  I would move to admit 

Exhibit 4. 

MS. ARIAIL:  I object.  Your Honor, 

this document clearly is submitted for the proof 

of the matter asserted here.  It talks about 

conversations with Ms. Carducci and what she said 

to him. 

MR. TIBBALS:  This is a writing 

that Mr. Royal made to the Secretary of State, 

where he was trying to investigate the owner of 
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the property.  I'm not admitting it for the 

purpose of whether or not what Ms. Carducci said 

was true.  It's not hearsay. 

THE COURT:  I'm going to allow it.  

It's in evidence, 4.  It can come in.

(PLF. EXH. 4, was admitted into 

evidence.)  

BY MR. TIBBALS:  

Q. All right.  Can you identify Exhibit No. 

5?  

A. Yes, sir.  This is an e-mail message 

from Jody Steigerwalt to Michael Royal.  Jody is 

director of business filings at the office of the 

Secretary of State.  It's dated December 7, 2011.  

Q. Is there an attachment to that? 

A. Yes, sir. 

Q. What is the attachment? 

A. This attachment shows some corporation 

details for the Free Kindergarten Association of 

Charleston. 

Q. All right.  

A. And it shows three filings that had been 

made with the Office of the Secretary of State by 

the association; one in 1901, one in 1931, and 

one in 1971. 
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Q. All right.  Did this communication 

assist you in your understanding of the ownership 

of the property? 

A. Yes, sir.

MR. TIBBALS:  I move to admit No. 

6 -- excuse me, 5.  

MS. ARIAIL:  I'm going to object to 

this one as being an unauthenticated public 

document. 

MR. TIBBALS:  He's provided the 

foundation, Your Honor.  He's provided the fact 

that this was a response to his inquiry, and this 

is an e-mail that's coming from the Secretary of 

State to him.  It's an official public record 

that's coming to him. 

THE COURT:  It's not certified as 

such, though, is it?  Is it just this one sheet 

is all they had? 

THE WITNESS:  This is -- as far as 

I understand, Your Honor, this is the attachment 

that was made to the e-mail.  

MR. TIBBALS:  Again, Your Honor, we 

can spend a lot of time on all of these things.  

THE COURT:  Yeah.

MR. TIBBALS:  The issue, again, is 
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what he did to determine who owned the property.  

It's not about whether or not Free Kindergarten 

Association owned the property, although I'm 

surprised to understand that that is somehow 

disputed.  You know, we connected this real, long 

and hard.  We can go through it. 

THE COURT:  Yeah.  I'm with you on 

that.  But it's purported to be an official 

record of the State of South Carolina, but it's 

not been authenticated by the State of South 

Carolina.  That's the objection, as I understand 

it. 

MS. ARIAIL:  Yes, sir. 

THE COURT:  I'm going to sustain 

the objection. 

MR. TIBBALS:  All right.  

BY MR. TIBBALS:

Q. Did you make any notes of your efforts 

during this timeframe? 

A. Notes of my efforts?  

Q. Yes.  Did you make any notes relating to 

the issues that you were -- 

A. Yes.

Q. -- researching for? 

A. Yes. 
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(PLF. EXH. 6, was marked for 

identification.) 

Q. All right.  I'm going to hand you 

Exhibit No. 6 and ask you if you can identify 

Exhibit No. 6? 

A. Yes, sir.  This is a document that I 

authored. 

Q. All right.  What -- do you know when you 

authored that document? 

A. I have an indication, but the document 

is not dated on its face.  But in the way that I 

keep documents in my electronic filing system, I 

tend to date documents with the file name, and 

the file name for this document indicates that it 

was around December the 9th, 2011. 

Q. All right.  And so what do your notes 

reflect, or is that -- how would you characterize 

Exhibit 6? 

A. This document, I vaguely remember 

authoring this.  I actually don't know exactly 

what its intended purpose was, but it's basic 

purpose was to find out more about the owner of 

34 Pitt Street.  

I can't remember if I left this document 

at the property or if I sent it to someone at 
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Charleston County, but this was part of my effort 

in determining who was the owner and who 

controlled the property.  

It does recite my previous connection 

with Ms. Carducci and it says that I've looked up 

the Association of the Secretary of State's 

Office website and spoken with Ms. Jody 

Steigerwalt. 

Q. Okay.  Are those recordings of your 

activities prior to entering into -- before you 

submitted any offer on the property? 

A. Yes, sir. 

MR. TIBBALS:  All right.  I would 

move to admit No. 6.  

MS. ARIAIL:  Your Honor, same 

objection.  It's a hearsay document.  It's got 

hearsay information on it. 

THE COURT:  I'm going to sustain 

it. 

MR. TIBBALS:  Again, Your Honor, 

the object is not to -- 

THE COURT:  He says he prepared the 

document and left it in the front door of the 

place.  He prepared the document.  Okay.  You're 

trying to establish his -- he's looking into who 
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this was.  

Why don't we get to where he got there?  

Okay.  We can lay this foundation all day long, 

but let's get there.  Okay?  I will sustain the 

objection. 

BY MR. TIBBALS:

Q. Okay.  So you -- so you testified after 

you -- after you identified the property, you 

then did some research with the Secretary of 

State; is that right?  

A. Yes, sir.  

Q. Did some research with the City of 

Charleston; is that right?

A. Yes, sir.

Q. All right.  Did you attempt at some 

point in time to contact Free Kindergarten 

Association of Charleston?

A. Yes, sir.  I was very eager to make 

contact with the owner of the property, but I did 

not have any contact information that I could 

find.  At some point, I believe it was, some 

person at the City of Charleston that led me    

to --

MS. ARIAIL:  Objection, Your Honor.  

Hearsay.  
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MR. TIBBALS:  There's no hearsay 

because he didn't even state a statement that 

somebody made.  So we're going to go through this 

again and again and again.  

I don't understand.  There's a hearsay 

objection.  We're not talking about the truth of 

the statement of the third party.  We're talking 

about what he did, and we're talking about how he 

reacted, and that's not hearsay. 

THE COURT:  I'm going to allow you 

leeway on that one, but go ahead. 

THE WITNESS:  It was, I believe, a 

staff person at the City of Charleston who led me 

to the name of June Murray Wells.  It may have 

been Ms. Carducci, but I'm not sure.  It was 

someone -- some interaction with the City, I 

believe, is where I got her name. 

BY MR. TIBBALS:  

Q. All right.  So did you attempt to 

contact June Wells? 

A. Yes, sir.  I did not -- I wasn't able to 

find any phone or e-mail contact information, but 

I was able to find an address, a home address for 

Ms. Wells. 

Q. All right.  Where did you find out that 
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Ms. Wells lived? 

A. She lived at Folly Beach.  

Q. When did you first make contact with 

June Wells? 

A. It was sometime in 2012.  So, again, I 

first became aware of this property in December 

of 2011.  I believe it was November of 2012 when 

I have evidence that I visited the property with 

Ms. Wells.  

So it sometime between December '11 and 

November 2012 when I, you know, found out that 

she was -- she controlled the organization and 

that she lived at Folly Beach.  And so I'm not 

sure exactly where in that time span it was. 

Q. All right.  So did you do some research 

on June Wells prior to meeting her? 

A. Yes, sir. 

(PLF. EXH. 7, was marked for 

identification.) 

Q. All right.  I'm going to hand you what's 

been marked as Plaintiff's Exhibit 7.  Can you 

identify Exhibit 7 for me? 

A. Yes, sir.  This is an article from the 

Charleston News and Courier dated October -- it's 

hard to read -- 18, 1990, I believe, and it's an 
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article about Ms. Wells. 

Q. All right.  And did you review that?  

And when did you find that article? 

A. Yes, sir.  I'm pretty sure that I found 

this just through internet research not long 

after I discovered the name June Murray Wells and 

that connection with the owner of 34 Pitt Street. 

Q. All right.  Did it form part of the 

basis of your belief that June Wells was a 

representative with authority for FKAC? 

A. Yes, sir.

MR. TIBBALS:  I move to admit 7 

into evidence.  

THE COURT:  That's the newspaper 

article?   

MR. TIBBALS:  Yes, sir. 

THE COURT:  Any objection there?  

MS. ARIAIL:  No objection. 

THE COURT:  All right.  I'll allow 

it.

(PLF. EXH. 7, was admitted into 

evidence.) 

BY MR. TIBBALS:

Q. All right.  And so you've referenced in 

your earlier testimony a calendar appointment; is 
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that right? 

A. Yes, sir.

(PLF. EXH. 8, was marked for 

identification.) 

Q. I'm handing you what's been marked as 

Exhibit No. 8.  Can you identify Exhibit No. 8 

for the record, please? 

A. Yes, sir.  This is a calendar event for 

my calendar for an event on Sunday, November 4th, 

2012, at 1 o'clock p.m. 

Q. And what does that memorialize? 

A. This indicates that I met with Ms. Wells 

at the subject property, 34 Pitt Street, on this 

day. 

Q. All right.  

MR. TIBBALS:  I move to admit 8.  

THE COURT:  This is past 

recollection recorded?  Is that what this is? 

MR. TIBBALS:  Yes, Your Honor. 

THE COURT:  It's just a notation in 

a book, is it not?  

MR. TIBBALS:  It is.

MS. ARIAIL:  No objection. 

THE COURT:  Without objection.

(PLF. EXH. 8, was admitted into 
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evidence.) 

BY MR. TIBBALS:

Q. So tell me about your meeting with 

Ms. Wells.  

A. I don't specifically remember what all 

happened during this meeting, but by this point, 

I would have been speaking with Ms. Wells for 

some time.  

Again, I met her in her neighborhood at 

Folly Beach and that began a conversation about 

this property.  She knew that I had a deep 

interest in it, but we had not, you know, 

discussed terms of a sale agreement in depth.  

But at this point, I believe this is the 

first time I ever entered the property, and so 

she was there to show me the property.  

Q. All right.  What was your impression of 

Ms. Wells when you met her? 

A. My impression was that she was very 

sharp, friendly.  I felt that we got along very 

well.  My impression was that she understood that 

this property was in some use and that she 

intended to sell it.  I also had the 

impression -- 

MS. ARIAIL:  Your Honor, hearsay. 
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THE COURT:  Sustained.  Sustained.

MR. TIBBALS:  Okay.  Well, there's 

going to be a lot of statements of June Wells 

that I'm going to introduce into the record, and 

here's why:  They're party admissions, and, you 

know, we have -- 

THE COURT:  Well, you've got a Dead 

Man's Statute problem all of a sudden now.  She's 

dead.  But you've got an exhibit?  Have you got a 

deposition? 

MR. TIBBALS:  We have an 

organization that has admitted that -- we have an 

organization that has admitted that she was in a 

representative capacity for FKAC.  

It's in their answer.  They admit and 

acknowledge that she was the sole member with 

authority, and we can find the pleading itself.  

This is a reply to cross-claim, and this is the 

second paragraph to the reply to cross-claim.  

THE COURT:  Cross-claim from whom 

to?  

MR. TIBBALS:  This looks it was the 

Free Kindergarten Association's reply to 

defendant, Charleston County School District's 

cross-claim. 

R. p. 281



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

76

THE COURT:  All right.  

MR. TIBBALS:  Your said defendant  

would allege -- your said defendant being Free 

Kindergarten Association of Charleston -- would 

allege that Ms. June Murray Wells was and is the 

duly authorized director and last surviving 

member of the Free Kindergarten Association of 

Charleston, and that as such, she has authority 

and had authority since approximately 1990 to 

represent the Free Kindergarten Association of 

Charleston.  These are party admissions when she 

speaks. 

THE COURT:  Okay.  The date of that 

document is what?  

MR. TIBBALS:  The date of the 

document is June 26, 2019.

THE COURT:  Okay.  Was she -- 

MS. ARIAIL:  Your Honor, I -- 

THE COURT:  Was she still alive at 

that time?  

MR. TIBBALS:  Yes.

MR. STRINGER:  Yes, Your Honor.

THE COURT:  Okay.  All right.  Go 

ahead.  

MS. ARIAIL:  For it to be used as a 
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party admission, it has got to be used against 

Free Kindergarten.  Here, they're obviously 

trying to use it for the plaintiff. 

THE COURT:  Well, yeah, they're 

trying to enforce the contract.  I'm going to 

allow it.  I'll allow it.  Okay?  

MR. TIBBALS:  Thank you.  

THE COURT:  Yep.  Go ahead.  

MR. TIBBALS:  All right.  

THE COURT:  And it might stave off 

a witness over there sitting in that chair.  

MR. TIBBALS:  All right.  So -- 

THE WITNESS:  Can you repeat the 

question, Mr. Tibbals?  

BY MR. TIBBALS:

Q. Yes, sure.  Did you ask Ms. Wells about 

her role in FKAC? 

A. Yes, sir. 

Q. And what did she tell you about her 

position or her job duties? 

MS. ARIAIL:  Objection, hearsay. 

THE COURT:  I'm going to sustain 

that objection as to what she said.  All right.  

You've already established, and it's been 

admitted; so it's in.  All right?  You got it.  
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She claims to be the sole authority for it.  

Okay?  

MR. TIBBALS:  Okay.  

THE COURT:  I don't need cumulative 

evidence to that effect, if that's what we're 

doing.  Okay?  

MR. TIBBALS:  Yeah, but that -- but 

the problem is that he's relying upon that. 

THE COURT:  Well, then have him say 

that.  Ask him the question.  

MR. TIBBALS:  Okay.  All right.  

THE COURT:  He will tell you that 

he's relying on it.

MR. TIBBALS:  All right.

THE COURT:  That's how we got here.

BY MR. TIBBALS:

Q. Did you rely upon any statements by 

Ms. Wells in -- that led you to believe that she 

had authority for FKAC? 

A. Yes, sir.  I relied on statements 

directly from Ms. Wells.  I relied on all of the 

conduct that I observed from her.  

I relied on the fact that she was the 

only person who had access to the property and a 

key to the building, and I relied on all of the 
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other circumstances surrounding that, including 

statements by staff from the City and others. 

Q. All right.  At some point in time, did 

June Wells show you the property? 

A. Yes.  She did on this date, November the 

4th, 2012.  I believe that's the first time that 

she showed me the property.  And by the way, if I 

may just add another item of reliance was the 

documents that she gave me, which testified to 

her authority of the organization.  

Q. All right.  We'll look at those 

documents in a few minutes.  I'm going to -- 

let's see.  I'll ask you if you spoke with -- how 

did you coordinate a visit with Mike Robinson at 

the property?  

A. At some point, I believe in late 2012, 

I -- 

Q. That's 2012.  So let me skip that for a 

minute.  All right.  Did Ms. Wells -- did you 

receive any indication from Ms. Wells as to 

whether or not FKAC would be willing to sell the 

property?  

A. Yes, I did. 

Q. All right.  Did you believe that FKAC 

was willing to sell the property?  
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A. Yes, sir.  

Q. Did you perform a title search? 

A. Yes, sir. 

Q. Did you advise Ms. Wells that you would 

be performing a title search? 

A. Yes.  I -- and I can't remember if I 

advised her before I started the title search or 

not, but I certainly gave her the consequences of 

the title search.  I gave her the results of the 

title search. 

Q. All right.  Did you find any issues with 

the title? 

A. Yes. 

Q. What did you see? 

A. What I saw was the -- according to the 

title record, it appeared that the property was 

purchased by Free Kindergarten Association of 

Charleston in 1963.  And it appeared from the 

deeds that there had been a house in 1963 and 

that the building was built likely soon after the 

purchase in 1963.  

And also in 1963, after the Association 

had 100 percent ownership of the property, there 

was an agreement entered into with the City of 

Charleston in which the City of Charleston 
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acquired a reversionary interest and a 50 percent 

undivided interest in the property.  And that was 

still a part of the title record when I did my 

research. 

Q. All right.  So how did -- what did you 

think about that when you were looking into 

purchasing this property? 

A. Well, obviously, it was bad news from a 

purchaser's point of view, and I was hopeful to 

be able to clear that up.  I did discuss it with 

Ms. Wells.  My understanding from those 

conversations -- 

MS. ARIAIL:  Objection, hearsay.

MR. TIBBALS:  To responses to that, 

Your Honor, again --  

THE COURT:  Yeah.  He can say what 

his understanding was or what he did.  That would 

be more appropriate, I think. 

THE WITNESS:  Yes, sir.  My 

understanding was that Free Kindergarten 

Association had actually acquired that undivided 

one-half interest back from the City, 

notwithstanding the fact that that did not appear 

to have happened in the title search. 

BY MR. TIBBALS:
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Q. All right.  During your -- and you    

had numerous -- did you have numerous 

conversations with Ms. Wells? 

A. I did. 

Q. For a period of how long? 

A. Well, so I met her at some point in 

2012, and I think of my conversations with 

Ms. Well as polite and persistent.  I think she 

understood that I had a -- 

MS. ARIAIL:  Objection, hearsay.  

THE COURT:  Go ahead.  So far it's 

not objectionable.  Go ahead. 

THE WITNESS:  Yes, I did have 

regular conversations with Ms. Wells.

BY MR. TIBBALS:

Q. All right.  Over a long period of time? 

A. Yes, sir. 

Q. From the time that you first saw the 

property until you submitted the contract? 

A. Yes, sir. 

Q. Okay.  Did you ever receive any 

indication from Ms. Wells that -- well, let me 

rephrase that.  Did you ever believe that 

Ms. Wells was not the right person to talk with 

relating to the sale of the property? 
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A. No.  I always had the impression from 

the time that I learned her name that she was not 

only the right person but the only person in the 

world who had any affiliation with the 

Association and the property that it held. 

Q. In connection with the discussions that 

you had with Ms. Wells, did you ever advise 

Ms. Wells or ask her to seek legal counsel for 

FKAC? 

A. Yes, I did. 

Q. And did she ever do so, to your 

knowledge? 

A. No, she did not. 

Q. At least not until when? 

A. She did retain counsel in 2018. 

Q. All right.  But until then, nobody told 

you to deal with a lawyer for FKAC? 

A. Can you repeat the question?  

Q. Yeah.  Before you were aware that 

Mr. Stringer was involved, no one had informed 

you that you should be dealing with an attorney 

for FKAC? 

A. No. 

Q. And at some point in time, you discussed 

a potential purchase of the property with 
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Ms. Wells? 

A. Yes, sir.  From the first time that I 

met her. 

Q. All right.  Did you ever receive a 

price? 

A. No. 

Q. How was a purchase price determined? 

A. The purchase price and the sales 

contract, which was eventually executed, came 

from the appraisal of Mr. Robinson, who testified 

this morning. 

Q. Who suggested performing an appraisal?  

A. That was my idea. 

Q. And how did you select an appraisal -- 

appraiser?  

A. I believe that, prior to that time, I 

had worked with Mr. Robinson before.  He was -- I 

knew he was an MAI qualified appraiser.  He had a 

reputation in Charleston and he, you know, was 

based in downtown Charleston.  And he was the 

only person that I thought of. 

Q. All right.  What did you -- did 

Mr. Robinson visit the property? 

A. Yes, sir.

(PLF. EXH. 9, was marked for 
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identification.) 

Q. All right.  I'm going to hand you what's 

been marked as Exhibit No. 9 and ask you to 

identify Exhibit No. 9.  

A. Yes.  This is an e-mail from 

Mike Robinson to me dated November 21, 2012.  

Q. All right.  Does it indicate that 

Mr. Robinson visited the property?  

A. Yes.  It indicates the intention to 

visit the property probably shortly after this 

e-mail was written. 

Q. All right.  Did Mr. Robinson, in fact, 

visit the property? 

A. Yes, sir. 

Q. Were you with him that day? 

A. Both Ms. Wells and I were with him.  She 

opened the property up to him.  I'm not sure that 

I was in the building with him when he did his 

work.  I don't remember being in the building.  

But, yeah, I was at the property to introduce 

them. 

MR. TIBBALS:  All right.  I'm going 

to move to admit 9. 

THE COURT:  Any objection to that?  

MS. ARIAIL:  No objection. 

R. p. 291



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

86

THE COURT:  Without objection, very 

good.

(PLF. EXH. 9, was admitted into 

evidence.) 

BY MR. TIBBALS:  

Q. So did Mr. Robinson produce an appraisal 

report? 

A. Yes, sir. 

Q. What was the fair market value that 

Mr. Robinson determined? 

A. $315,200. 

Q. And this appraisal report, what was the 

date of valuation? 

A. I believe it was December 19, 2012. 

Q. Did you give any instructions to 

Mr. Robinson regarding the appraisal's date of 

valuation? 

A. No. 

Q. Did you prepare a contract? 

A. Yes.

(PLF. EXH. 10, was marked for 

identification.) 

Q. I'm going to hand you what's been marked 

as Exhibit No. 10 and ask you to identify Exhibit 

No. 10.  
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A. Yes, sir.  Exhibit No. 10 shows a cover 

sheet authored by myself.  It's a cover letter 

from me to Ms. Wells dated January 14, 2013 and 

attached to it is a real estate purchase and sale 

agreement.  

Q. All right.  And so was this -- did you 

mail this letter and draft agreement to 

Ms. Wells? 

A. I did.  I mailed it to her address at 

Folly Beach. 

Q. Why did you mail the agreement and not 

meet with her in person about it?

A. I'm sure that I would have wanted her to 

have time to read it and consider it and seek 

counsel for it, if she felt the need. 

Q. So in that letter, you were making an 

offer; is that right? 

A. Yes, sir. 

Q. Okay.  And did you, by that letter, give 

notice to Ms. Wells as to the results of the 

appraisal report? 

A. Yes.  I began by stating that I was 

enclosing the appraisal from Mr. Robinson and 

then let her know that I was still eager to enter 

into a contract with the landowner.  And I knew 
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that -- well, I will let you ask the question. 

Q. Well, no.  Go ahead and tell me what's 

significant about that letter to you.  

A. What jumps out to me is a few things.  

First of all, I included the appraisal.  And I'm 

going to jump down to the fourth paragraph for a 

moment because it's connected to the appraisal.  

I said, regarding the appraisal, please 

note that Mr. Robinson concluded that due to 

residential zoning restrictions and flood zone 

regulations and requirement of elevations of the 

building's first floor.

If it were converted for residential 

use, a normal investor would most likely remove 

the building and start over with a new, modern 

(inaudible) structure, thus his value is $315,200 

as a land value price.  

So here, I was trying to be very 

straightforward with Ms. Wells.  I had been 

somewhat concerned because I knew that she had a 

very long history with this property and teaching 

children in this building.  

Through my conversations with her, I 

gathered that she had kind of a deep emotional 

connection, and that newspaper article that we 
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talked about earlier, talks about her working 

with the Association since 1958, and here we are 

in 2012.  

So I had been somewhat concerned about 

her reaction to the notion that the building that 

she had spent so much time in would be regarded 

by an appraiser as not having value.  But I 

wanted her to understand that that was one of his 

assumptions in the appraisal so that she wouldn't 

be surprised or miss that.  

In the second paragraph, I can remember 

that, by this time, I was beginning to understand 

Ms. Wells' anxiety about being under any pressure 

to move out of the property.  So I think that she 

wanted the Association to sell the building since 

it wasn't being used for kindergarten anymore. 

MS. ARIAIL:  Objection, 

speculation. 

THE COURT:  I'll sustain that.

BY MR. TIBBALS:

Q. Okay.  Try to stay away from what you 

think she wanted.  

A. Yes, sir.  Given my impressions of how 

Ms. Wells felt about the property, I was 

including some explanation about this version of 
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the contract that I sent her saying that the 

Kindergarten Association, under the terms of the 

contract, would be permitted to exclusive use and 

possession of the property until June 30 of 2013.  

Q. All right.  Was this the first proposed 

agreement that you sent to Ms. Wells on behalf of 

FKAC? 

A. Yes, sir. 

Q. Had you previously made any other offer? 

A. No. 

Q. Can we look together at the draft 

purchase and sale agreement that's attached to 

the letter? 

A. Yes. 

Q. And I would like for you look at the 

second sentence of paragraph 6, please.  

A. The second sentence of paragraph 6?  

Q. Yes.  

A. For example?  

THE COURT:  Under further 

assurances?  

MR. TIBBALS:  Yes, section 6.  

Let's see.

BY MR. TIBBALS:

Q. Yes.  It was the one -- the sentence 
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beginning, for example.  

A. For example, if the seller is unable to 

provide documentation of June M. Wells' authority 

to dispose of the property on behalf of the 

seller, the seller and Ms. Wells agree to 

petition the Court of Common Pleas of Charleston 

County to establish her authority and purchaser 

shall bear any court costs. 

Q. All right.  Why did you include that 

language in the draft? 

A. I knew that it was important for 

Ms. Wells to have authority on behalf of the 

Association in order to sell the property.  And 

all of her -- my impression of all of her 

representations to me and statements to me led me 

firmly to believe that she was, in fact, the 

authorized agent.  

But I felt it was -- let me add to that.  

I had asked her, I think, previously for sort of 

direct documentation of this authority.  She had 

told me that a lot of the -- 

MS. ARIAIL:  Objection, hearsay. 

THE WITNESS:  My understanding, 

from Ms. Wells, was that a lot of corporate 

records had been burned in a fire.  
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MS. ARIAIL:  Objection, 

speculation. 

THE COURT:  I'm going to allow it.  

Overruled.  Go ahead. 

THE WITNESS:  My understanding is 

that corporate records had been burned in a fire.  

I had been receiving documents from Ms. Wells, 

but I didn't have everything that I wanted.  

So I was eager to keep establishing her 

authority for any documentation that she had.  I 

knew that that might be important at some point 

for, you know, third-party lenders, title 

commitment, and so forth.

BY MR. TIBBALS:

Q. All right.  Prior to sending Ms. Wells 

this draft agreement in January, did you believe 

that she had the authority to act on behalf of 

the Association? 

A. Absolutely. 

Q. Okay.  Sections 8 and 9 relate to 

closing and exclusive possession, and I think 

you've testified as to your reasons why you put 

those in there? 

A. Yes, sir. 

Q. I would like to identify, though, for 
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the Court the closing date under this particular 

draft contract.  

A. It was in 2013. 

Q. How long between the period, if she had 

executed the agreement, would it have been 

between execution and the closing date? 

A. Well, if she had executed it on the day 

that I gave it to her, it would have been 

December, 12 months.  I was hopeful that that 

would have been time to correct the title issues 

that we had discussed before. 

Q. All right.  But you weren't seeking a 

long, drawn out period between the contract date 

and execution, were you? 

A. No.  I was very eager to purchase the 

property as quickly as possible and close on it. 

Q. All right.  Did you ever hear back from 

Ms. Wells after you sent her the proposed 

agreement?  

A. I don't specifically remember her 

speaking with me, specifically rejecting this, 

but I did not get an agreement from her, and I 

considered it to have been rejected. 

Q. So the FKAC didn't sign that version 

provided in January of 2013? 
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A. Correct. 

Q. After that January draft wasn't signed, 

did you continue to stay in contact with 

Ms. Wells? 

A. Yes. 

Q. Did you discuss with her potential 

provisions to the agreement? 

A. Well, I certainly discussed with her 

the -- you know, the possible purchase of the 

building, and those discussions led me to believe 

more and more that she was uncomfortable with 

facing any specific deadlines and losing 

possession of the building.  

I also knew, at this point in time, that 

her husband was ailing from illness, that he 

eventually died from, and that was taking a lot 

of her time and adding pressure to her situation.

And so my impression was that she was 

anxious, very anxious about getting under 

contract, notwithstanding the fact that I believe 

the landowner was ready to sell based on other 

representations she made. 

Q. All right.  Did you hear about any 

criticisms or concerns in regards to the proposal 

from the FKAC? 
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A. No.  I didn't hear specific criticisms 

or proposals except that I just had -- my 

interactions with Ms. Wells continued.  I have a 

deeper and deeper impression that it would be 

difficult to enter into an agreement if it 

required her to close in the near future. 

Q. All right.  Well, we have that as 11?  

A. 10.  

Q. 10.

MR. TIBBALS:  I move to admit 10.

THE COURT:  Do you want the cover 

letter and the -- 

MR. TIBBALS:  Yes, please.  

THE COURT:  -- draft, the purchase 

and sale agreement? 

MS. ARIAIL:  No objection.

THE COURT:  Without objection.

(PLF. EXH. 10, was admitted into 

evidence.) 

THE WITNESS:  Your Honor, I 

wouldn't call this a draft, if I may.  

THE COURT:  What would you call it 

if it ain't signed?  

THE WITNESS:  It was an offer. 

THE COURT:  It was an offer.  All 
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right.  

THE WITNESS:  It was an official 

offer.

THE COURT:  All right.  Well, I 

would call it a draft, but that's okay.  Go 

ahead.  

MR. TIBBALS:  I think you'd better 

go with what the Judge calls it.  

THE WITNESS:  Yes, sir.

BY MR. TIBBALS:  

Q. All right.  The --

A. By the way, if I may, the only reason I 

say that is, I believe we will be looking at some 

drafts later today, and I just wanted to make 

the -- 

THE COURT:  I'll tell you what, 

we're going to move quickly to the contract 

itself; so that's what we're going to do.  Okay?

MR. TIBBALS:  Yes, sir.  

THE COURT:  We're going to do that 

very quickly, as a matter of fact.

(PLF. EXH. 11, was marked for 

identification.) 

BY MR. TIBBALS:

Q. So let me hand you what's been marked as 
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Exhibit No. 11.  Can you identify Exhibit No. 11, 

please?

A. Yes.  This is the contract.

Q. All right.  

A. Just in time. 

Q. So tell me about the contract, please.  

Can you tell me who is listed as the seller in 

the agreement? 

A. Yes.  The seller is Free Kindergarten 

Association of Charleston signed by June Murray 

Wells, as authorized agent.  The purchaser is 

Michael D. Royal.  The contract is signed by both 

parties on April 23rd, 2013, and it was notarized 

by Donna (inaudible). 

Q. Who drafted this contract? 

A. I did. 

Q. Who signed the agreement on behalf of 

FKAC?  You said June Wells, right?  

A. Ms. Wells. 

Q. And you said her title is listed as 

what? 

A. Authorized agent. 

Q. All right.  Why was it prepared that 

way? 

A. I had drafted the contract and put under 
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her name, authorized agent because by that point, 

my conversations with Ms. Wells -- my 

understanding is that she had had multiple roles 

with Free Kindergarten Association of Charleston.  

My intention here, very plainly, was to 

capture each and every source of her authority 

with respect to the organization as she signed 

the contract. 

Q. All right.  What's the property that's 

the subject of the agreement? 

A. This is 34 Pitt Street. 

Q. What's the price? 

A. $315,200. 

Q. That's consistent with the Robinson 

appraisal? 

A. Yes. 

Q. Is that the only consideration that you 

were to provide under the contract? 

A. No, sir.

Q. What else?

A. Well, there are a number of unusual 

provisions in this contract, which are 

favorable -- unusually favorable to the seller.

THE COURT:  All right.  Let's take 

a break right there.  I just want to take a 
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break.  Just five minutes, and we'll come right 

back.  Okay?  You're planning to put it in 

evidence, I'm sure?  

MR. TIBBALS:  Yes, sir. 

THE COURT:  I just want to take 

five minutes.  

MR. TIBBALS:  Yes, sir.

(A recess transpired.)

THE COURT:  Back on the record, and 

we were on Plaintiff's Exhibit No -- I think it's 

either 11 or 12, whichever one the contract is.  

MR. TIBBALS:  Your Honor, before I 

forget, I'm just going to go ahead and move this 

exhibit into evidence as the signed contract. 

MS. ARIAIL:  No objection. 

MR. STRINGER:  No objection. 

THE COURT:  Without objection, very 

good.  Thank you.

(PLF. EXH. 11, was admitted into 

evidence.) 

BY MR. TIBBALS: 

Q. So we were -- we had gone through a few 

questions about -- and you had testified that the 

purchase price was consistent with the appraised 

value.  Did the contract require you to pay 
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earnest money or a down payment?

A. Yes, sir.  And matter of fact, those 

dollars are nonrefundable except under very few 

circumstances.

Q. Did you make that payment? 

A. Yes, I did. 

Q. Did the contract require any -- did the 

contract say anything about paying the closing 

costs or other costs? 

A. Yes.  In paragraph 3, the contract says 

that the seller will be -- sorry, the purchaser 

shall be responsible for paying or reimbursing 

the seller those costs that are currently paid by 

the seller and purchasers in Charleston County.  

The purchaser would also be responsible 

for paying fee recordings and other things.  The 

intention -- underlying language here was to put 

basically all of the burdens of this transaction 

on the purchaser myself.  

Q. All right.  So was there a cap on 

attorney's fees? 

A. A cap?  Well, there was a sentence in 

the contract that said that seller -- purchaser 

and seller agree that there shall not be any real 

estate agency or brokerage fees.  Typically, 6 
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percent of the fee, around $19,000 for this 

value.  There would be no brokerage fees.  

In addition, the purchaser agrees to 

reimburse seller for any of seller's attorney's 

fees for up to $1,000.  That was a provision that 

was also in the first offer that I made to 

Ms. Wells that I sent to her by mail.  That was 

also in this offer. 

Q. What did paragraph 4 require of the 

seller? 

A. To convey marketable title. 

Q. And at the time that they contracted to 

do that, did you believe that they could? 

A. I believe Ms. Wells, when she said that 

the Association had purchased back the interest 

that -- 

MS. ARIAIL:  Objection, hearsay. 

THE COURT:  I'm going to sustain 

that one. 

THE WITNESS:  I was still concerned 

at this time that the City of Charleston may have 

an interest in the property, though.  I was 

hopeful that I would be able to overcome that 

eventually. 

BY MR. TIBBALS:
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Q. All right.  Even though -- well, let's 

take a look at paragraph number 6, and, again, it 

has some provisions regarding Ms. Wells' 

authority; is that right? 

A. Yes, sir. 

Q. When you signed that agreement, did you 

believe that June Wells had the authority to 

execute the agreement? 

A. Absolutely. 

Q. When you signed that agreement, had you 

been provided documentation, June Wells' 

authority to sign the contract and dispose of the 

property on behalf of Free Kindergarten? 

A. Well, by documentation -- I received 

many, many documents from Ms. Wells.  In fact, so 

many that I haven't seen all of them.  I don't 

know exactly a timeline of the receipt of all of 

those documents.  She gave them to me over a 

period of time.  

I can't say with specificity which 

documents I received at the time of drafting this 

contract, but I did have many, many documents 

from her, which I believe constituted very good 

evidence of her authority.

Q. You relied upon those documents?  
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A. Yes. 

Q. You've relied upon those documents in 

entering into the contract, to some degree?  

A. Yes. 

Q. And then, did you rely upon the 

documents that you received after you executed 

the contract? 

A. Yes. 

Q. And how was that?  How could you have 

relied upon documents that you received 

afterwards? 

A. Well, after the effective date of the 

contract, I went on to -- I think I put forward a 

great deal of time and effort and resources and 

continuing communications and other activities.  

I'm not sure if we will have time to get 

into them today, but trying to resolve the title 

issue and other matters, actually trying to 

prevent this property from going to a tax sale, 

which I was able to accomplish.  

Everything that I did after the 

effective date was, of course, in reliance on the 

fact, that Ms. Wells was actually the right 

person to be doing business with. 

Q. All right.  So 11 is in evidence.  Do 
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you want to tell the Court about the closing date 

on that one? 

A. Yes.  The paragraph number 7 is unusual.  

It says, the closing agreement shall be held at 

the location of property or such other location 

mutually agreed to by the parties on April 9, 

2018, or on such prior date chosen by the seller 

upon reasonable notice to the purchaser. 

Q. So the seller could choose any date 

between April 23rd, 2013 and April 9th, 2018 to 

close the transaction? 

A. Yes, sir. 

Q. Why was that? 

A. So optically, you know, this sentence 

says on its face, April 9th, 2018, or prior date.  

The way that it works functionally in this 

contract, that the economic substance here is 

that the closing date is today or any day after 

today chosen by the seller up until April 9, 

2018.  

The intention here was to give Ms. Wells 

a kind of extreme, extreme flexibility because I 

had not been able to get her agreement to enter 

into -- have her enter into an agreement under 

sort of a normal closing.
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And I had an intuitive that this was the 

issue for Ms. Wells in selling the property, the 

anxiety about being trapped by a deadline.  So 

when I offered this version of the agreement to 

her, I tried to completely eliminate that anxiety 

by creating a flexibility that was almost absurd.  

Now, I don't -- I certainly didn't 

believe that it would actually take five years.  

I was very hopeful that the closing was eminent.  

I'm not allowed to apparently testify what I 

thought about what Ms. Wells believed, but I felt 

that this contract would close eminently. 

Q. All right.  You certainly wanted to 

close as fast as you could, right? 

A. Yes. 

Q. It wasn't your intent to have the 

closing date stretch out five years? 

A. Correct. 

Q. That provision was a benefit for the 

buyer or for the seller? 

A. This is a benefit for the seller. 

Q. All right.  And you put it in there 

based upon your perception of her needs? 

A. That's correct.  And, of course, it did 

not appear in the earlier version, which had been 
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rejected.  That's why it appears in this 

contract. 

Q. All right.  

MR. TIBBALS:  Your Honor, I would 

ask for your guidance on this next issue.  I have 

a stack of documents that Mr. Royal received, and 

these are all documents that he relied upon in 

believing that June Wells was the authorized 

agent for FKAC.  

These documents are -- we can go through 

each one by one.  It's going to take a long time 

to do that.  Almost all of the documents qualify 

for admission under the ancient documents because 

they're more than 20 years old, and they're found 

where they would normally be kept -- be kept, 

which is with June Wells at FKAC.  

So we can bypass.  I don't want to sit 

here all afternoon and go objection, rule on 

objection.  I would also again state, Your Honor, 

that these documents are not -- if I introduce a 

check from June Wells that she signed on behalf 

of FKAC, I'm not trying to show that she actually 

paid the money.  

I'm trying to show the effect on the 

hearer.  That's not hearsay.  That's what my -- 
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THE COURT:  All right.  But are 

they all documents that she created or that she 

executed or -- 

A. They all are addition of her authority 

upon which Mr. Royal relied. 

THE COURT:  Give me some ideas.  

He's going to rely on some check she wrote to 

some bank, I wouldn't think.  You tell me. 

MR. TIBBALS:  Well, it's on a 

number of -- there's a number of issues, and we 

can go through them one by one.  There's a letter 

from Larry Dodds, who send her a draft lease.  

There's a withholding tax check filed with the 

South Carolina Department of Revenue.  

There's a letter from the South Carolina 

Tax Commission to her.  There's a letter from the 

Department of Revenue with a refund check to her.  

There's a resolution designating a bank 

depository addressed -- well, that she signs, I 

guess.  

There's a South Carolina tax filing 

notice sent to her.  There is an IRS return form 

send to her.  There's bank documents that were 

sent to her with the company, Corporate 

Resolutions.  
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There are checks to SCDOR signed -- you 

know, checks for tax payments by FKAC signed by 

June Wells.  So there's all of this -- the 

documentation, the information that was relied 

upon by Mr. Royal in believing that June Wells 

had the authority to act on behalf of FKAC. 

MS. ARIAIL:  Your Honor, we've 

first got to get them authenticated.  I know how 

painful it would be to go through each one of 

them, but if they listed 105 potential exhibits 

for today, the list I received, you know, late 

Monday afternoon.  I can't just do a broad sweep, 

oh, yeah, they're okay.  I got to -- we've got to 

go through this process. 

MR. TIBBALS:  This is why we tried 

to get -- 

THE COURT:  Yeah, some agreements?

MR. TIBBALS:  -- some agreement, 

yes, and we didn't get anything from them.

THE COURT:  I'm with you.

MR. TIBBALS:  We didn't get any --

THE COURT:  All right.  What -- is 

one of the documents the Probate Court order?  

MR. TIBBALS:  Yes. 

THE COURT:  Is that one of the 
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documents?  

MR. TIBBALS:  Yes.  

THE COURT:  Why don't you just put 

that one in?  I'll let you proffer all of the 

other ones, but you can put that one in.  

MR. TIBBALS:  Because it's the 

accumulation of the documents and the evidence. 

THE COURT:  Well, he can -- he can 

testify to that.  He can testify to what he did 

and what he saw.  Okay?  Just proffer them.  

I don't need -- that's just cumulative 

evidence.  He's already saying, he thinks she had 

the authority.  All of this is just cumulative 

stuff.  I don't know that it's necessary.  Okay.    

THE WITNESS:  Mr. Tibbals, may I 

make a quick summary that may help solve the 

problem?  

THE COURT:  I think you need to do 

that in response to a question from your 

attorney -- 

THE WITNESS:  Yes, sir, sorry.  

THE COURT:  -- is what I would 

suggest you do there.  But I'm telling you, 

you've got a court order that says something.  

You've got multiple documents, you know.  Go 
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ahead and ask the question.  But I don't see the 

need to go through 100 documents if you've got -- 

he's already testified to what he believes.  He 

can state the basis for his belief.  I don't have 

a problem with that.

MR. TIBBALS:  Okay.

BY MR. TIBBALS:  

Q. So, Mr. Royal, I'm going to hand you a 

number of exhibits, and what I think I would like 

to do is have you identify the exhibit, tell 

me -- tell the Court whether or not you relied 

upon it in your belief that Ms. Wells had 

authority and then we'll move on.  So here's -- 

just to get you started while I'm marking them, 

here's 12, 13, 14.  

(PLF. EXH. 12, 13 and 14, were 

marked for identification.) 

A. Yes, sir.  I will identify Exhibit No. 

12 as Department of Revenue withholdings tax, a 

form that was sent to Free Kindergarten 

Association, care of June Wells at her home 

address.  I would say this is a document that, in 

my mind, helped get to her authority.  

Document -- sorry, Exhibit 13.  Do you 

want me to just go in material order?  
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Q. I want you to identify the document for 

the record and state whether or not you relied 

upon it in your belief that Ms. Wells was the 

authorized agent for Free Kindergarten 

Association.  

A. Yes, sir.  Plaintiff's Exhibit No. 13 is 

a letter dated March 4, 1997, from Theresa Miller 

to Cheryl Ramsey at South Carolina Tax 

Commission.  It indicates that the person who had 

been treasurer at the Association -- it said, 

Ms. Bell will no longer be handling finances for 

this organization.  

June M. Wells will now take over the 

finances.  I took this to be an indication that, 

in 1997, Ms. Wells was taking over all power and 

authority of the treasurer position.  So I viewed 

it as an indication of her authority.  

Plaintiff's Exhibit No. 14 is a letter 

from the State of South Carolina Department of 

Revenue to Free Kindergarten Association dated 

March 19, 1997.  And it is specifically -- 

MS. ARIAIL:  Your Honor, I hate to 

interrupt, but our exhibits are not matching what 

you guys are putting up. 

THE COURT:  Yeah.  I'm a little -- 
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my numbers seem to be off.  

MR. TIBBALS:  All right.  I may 

have screwed up the numbers.  

THE COURT:  Yeah.  

MR. TIBBALS:  All right.  Let's 

see.  

THE COURT:  Yeah.  You put your 

numbers numerical, and these tabs are different, 

right?  

MS. ARIAIL:  Yeah.  I'm not 

following it at all.  Sorry to interrupt, but -- 

MR. TIBBALS:  No, that's all right.  

We'll get it straight.  So we have 11.  Can 

you -- 

THE COURT:  11 was the contract.  

MR. WILLIAMS:  And if I may, the 

binders have some non-numbered tabs as well 

because we realized we left some out.  So I do 

apologize.  

THE COURT:  11 was the contract 

that came in.    

MR. TIBBALS:  All right.  What do 

you have as No. 12?  

THE COURT:  12 in the booklet is a 

Dodds and Hennessy letter pertaining to some kind 
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of lease. 

MR. TIBBALS:  Okay.  Let me see if 

I can fix this.  

THE COURT:  Okay.  

MR. TIBBALS:  All right.  I'm going 

to mark that as 12 so that we can all follow 

along together.  What's 13 in your book?   

THE COURT:  Check behind me, but 

that's Department of Revenue withholding tax 

change of records slash reorder form. 

MR. TIBBALS:  Okay.  All right.  I 

think I'm going to get this straight.  Sorry 

about that. 

THE COURT:  And 14, I think, was 

the one that he was just testifying to, a March 

4, '97 letter from the Tax Commission.

MR. TIBBALS:  Letter from the Tax 

Commission is 14?  

THE COURT:  I think it's to the Tax 

Commission from Ms. Wells.  I can't tell.  Some 

of this -- signed Theresa Miller.  Thank you, 

Theresa Miller.

(PLF. EXH. 15 and 16, were marked 

for identification.) 

MR. TIBBALS:  And is -- yes.  Is 15 
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then the South Carolina Department of Revenue?  

THE COURT:  On their letterhead, 

yes, sir. 

MR. TIBBALS:  And is 16 an 

employer's -- 

THE COURT:  Resolution of some 

sort.  

BY MR. TIBBALS:  

Q. Okay.  All right.  So that we have a 

reviewable record, please go through what I've 

marked now as 12, 13 and 14.  Identify the 

number, identify the document and let the Court 

know as to whether or not this is a document that 

you relied upon relating to June Wells' 

authority?

A. Plaintiff'S Exhibit No. 12 is a letter 

to Ms. Wells from Lawrence A. Dodds dated 

November 22, 1993, and my understanding of this 

letter is this is the Association's attorney.  

He was communicating with Ms. Wells 

about a lease agreement between the Association 

and the Confederate Museum.  I note that -- my 

understanding was that Ms. Wells was affiliated 

with both of the entities, and the attorney was 

sending this to Ms. Wells at 34 Pitt Street, not 
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at her address at the Confederate Museum.  

But, to me, this document created the 

impression that Ms. Wells was the appropriate 

person at the Association to be dealing with real 

estate transactions.  And in this letter, he also 

asked that she -- she should feel free to modify 

the contract. 

Plaintiff's Exhibit No. 13 -- 

THE COURT:  All right.  Do you want 

to -- are you going to offer that one?  

MR. TIBBALS:  I would like to offer 

all of these, but -- 

THE COURT:  Any objection to that?  

MS. ARIAIL:  Yes, sir, Your Honor. 

THE COURT:  All right.  I'm going 

to sustain the objection.  It'll be a proffer.  

All right?  

MR. TIBBALS:  Okay.  

THE COURT:  That's going to be a 

proffer.  

MR. TIBBALS:  That's fine.

(PLF. EXH. 12 was marked as a 

proffer.) 

MS. ARIAIL:  Your Honor, can I also 

note that this is an incomplete document that 
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references a lease attached to it?  

THE COURT:  Sure, sure.  It's not 

in evidence.  It's a proffer.  

MR. TIBBALS:  Is this the -- 

THE COURT:  That's the Larry Dodds 

letter. 

MR. TIBBALS:  All right.  And 

that's the document that they actually included 

in their exhibit list; so I don't know.

THE COURT:  It is what it is.  

MR. TIBBALS:  Okay.  

THE COURT:  It's not in evidence.  

It's a proffer.  Okay?

MR. TIBBALS:  All right.  

THE WITNESS:  Plaintiff's Exhibit 

13 is a form from South Carolina Department of 

Revenue to Free Kindergarten Association.  I just 

note that it is addressed to Ms. Wells on behalf 

of the Association at her home address, 25 Smith 

Street, Charleston.  

MS. ARIAIL:  Your Honor, I request 

that -- I object and request that he not read 

from these documents. 

THE COURT:  All right.  I'm going 

to sustain the objection.  You can proffer that 
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one.  Okay?  That would be another proffer. 

MR. TIBBALS:  Yes, okay.  

THE COURT:  13 it was.  I'm with 

you.  It's proffered.  

MR. TIBBALS:  All right.

(PLF. EXH. 13 was marked as a 

proffer.)   

THE WITNESS:  Plaintiff'S Exhibit 

No. 14 is a letter dated March 4, 1997 from 

Theresa Miller to Cheryl Ramsey.  And my 

impression of this document was that, in 1997, it 

indicates that the Office of the Treasury was 

effectively being transitioned from Ms. Bell to 

Ms. June Wells. 

THE COURT:  Is there an objection 

to that was one?  

MS. ARIAIL:  Yes, sir. 

THE COURT:  All right.  I'm going 

to sustain the objection, and you can proffer it. 

MR. TIBBALS:  Okay.  

(PLF. EXH. 14 was marked as a 

proffer.) 

BY MR. TIBBALS:  

Q. What's the next one?  

A. That's all I have right now.
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MR. TIBBALS:  What's the next in 

your binder, just I can make sure that we're -- 

THE COURT:  15 is Department of 

Revenue letter to June Wells. 

MR. TIBBALS:  And 16?  I think 

we're almost back on track. 

THE COURT:  16 is the resolution. 

MR. TIBBALS:  Okay.  

BY MR. TIBBALS: 

Q. And 15? 

A. Plaintiff's Exhibit No. 15 is a document 

from the State of South Carolina Department of 

Revenue to Free Kindergarten Association and also 

addressed to Ms. Wells at her home address.  And 

I viewed this as further minutia of Ms. Wells' 

authority and capacity with respect to the 

Association.  

MS. ARIAIL:  Objection. 

THE COURT:  All right. 

MR. TIBBALS:  Well, can we just go 

ahead and agree that they have a standing 

objection -- 

THE COURT:  Sure.  

MR. TIBBALS:  -- and that these are 

proffered?  
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(PLF. EXH. 15 was marked as a 

proffer.) 

THE COURT:  Well, try the next one.  

The next one is the resolution.  

MR. TIBBALS:  All right.  

Resolution of school, church, club or lot is 16?  

THE COURT:  Right.

BY MR. TIBBALS:  

Q. All right.  16.  

A. Thank you. 

Q. Can you identify 16? 

A. Yes, sir.  This is Plaintiff's Exhibit 

No. 16, and it's a resolution.  At the top, it 

says, Marion Hankel Kindergarten -- Free 

Kindergarten Association, but -- 

MS. ARIAIL:  Objection to the 

reading on the record. 

THE COURT:  All right.  This is a 

resolution of the Free Kindergarten Association, 

is it not?  Mr. Tibbals, I'm speaking to you. 

MR. TIBBALS:  Yes. 

THE COURT:  All right.  Are they 

your party opponent?  

MR. TIBBALS:  Yes. 

THE COURT:  All right.  This one 
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comes in.  Okay?  Bingo.  

MR. TIBBALS:  Okay.  

THE COURT:  Signed by Ms. Wells at 

the bottom?  

THE WITNESS:  Sir, this document is 

signed by Ms. Wells in multiple -- in multiple 

areas, and if I may, the first time Ms. Wells -- 

THE COURT:  It also shows other 

directors, does it not?  

THE WITNESS:  Yes, sir. 

THE COURT:  This looks like to be 

an official corporate document?  

THE WITNESS:  Yes, sir. 

THE COURT:  All right.  It comes 

into evidence.  It's in.   

MR. TIBBALS:  Okay.  

(PLF. EXH. 16 was admitted into 

evidence.) 

THE COURT:  That's enough.  Do you 

want to put the other ones in as a cumulative, or 

do you want to just proffer the rest of them?  

MR. TIBBALS:  I'll -- I can proffer 

the rest of them. 

THE COURT:  Whatever you want to 

do, but we'll clean that up later, not right now.  
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Y'all can work on that over lunch.  Okay?

MR. TIBBALS:  Okay.  

THE COURT:  This is a document with 

Ms. Wells' signature on it, the best we know -- 

MR. TIBBALS:  Yes. 

THE COURT:  -- saying she's a 

director -- 

MR. TIBBALS:  Right. 

THE COURT:  -- amongst other 

directors.  

MR. TIBBALS:  Yes.  

THE COURT:  It's a corporate 

document.  It's comes into evidence.  

MR. TIBBALS:  Yes, sir.  

THE COURT:  It's a business record. 

MR. TIBBALS:  Yes, sir. 

THE COURT:  Got it.  Okay.  

MR. TIBBALS:  Any objection?  

MS. ARIAIL:  No.

THE COURT:  All right.  

MR. TIBBALS:  The next one in your 

binder, I think I -- 

THE COURT:  That was No. 16, was it 

not?

MS. ARIAIL:  16.  
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MR. TIBBALS:  Now, we're on 17.  

THE COURT:  That one was 16?  

MR. TIBBALS:  Yes, sir.  

THE COURT:  I'm not going to let 

you go anymore.  You can do the rest of them 

later.  Okay?  

MR. TIBBALS:  Okay.  

THE COURT:  I had enough. 

MR. TIBBALS:  Yes, sir.  So we're 

going to move on to pass-through use authority 

documents, and we will proffer these later.

BY MR. TIBBALS:  

Q. All right.  We talked about the date of 

the closing.  Was this -- did the contract 

require you to perform within a certain period of 

time once the seller chose to close?  

A. Yes, sir.  The contract stated that if 

the seller chose a closing date within, I think 

it was, 38 days.  There's no special reason for 

38.  I think I just put down May 31st and was 

hoping to get the agreement signed up.  

But whenever it was actually signed, it 

happened to be 38 days away.  If the contract was 

closed within 38 days of the effective date, then 

I was completely bound.  I did not have any due 
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diligence period.  I didn't have any inspection 

rates.  I was agreeing in this contract, 

absolutely and wholeheartedly, to purchase the 

property.  I was ready, willing, and able and 

within that 38 days.  

Now, because of the -- what I described 

as the unusual provision in allowing flexibility 

for the Association to close at a time of its own 

determination, I was concerned that, if the 

Association took a long -- a long time to close, 

then I might, in the future, not be in a good 

financial position to close on the contract.  

So after a period of what I consider to 

be a normal closing period, if the contract 

remained unclosed, then there was a provision 

that allowed me, if I determined in my discretion 

that I was not in a financial position to close 

at that time in the future, that I would not have 

to close.

Q. All right.  Did you think that Free 

Kindergarten Association could have vacated the 

property within 38 days?  

A. Yes, absolutely. 

Q. All right.  

A. And I was very willing and offered on 
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many occasions to help in that transition 

process.  

MR. TIBBALS:  All right.  Your 

Honor, I would ask that you turn in your 

binder -- we've got a number of documents that we 

were going to proffer, but we're going to deal 

with those later.  But what I want you to get to 

is the 2010 letter from Mary Frances Jowers to 

June Murray Wells.  

THE COURT:  Now, what number would 

that one be?  Is that No. 28? 

MR. TIBBALS:  Just flip until you 

find it, I think.

THE COURT:  I think I just found 

it. 

MR. TIBBALS:  Okay.  

THE COURT:  It's 28 in my -- tab 28 

in my book. 

MR. TIBBALS:  All right.  I will 

mark it as 28. 

THE COURT:  That would be great. 

(PLF. EXH. 28 was marked for 

identification.)

BY MR. TIBBALS:  

Q. I'm handing you what's been marked as 
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Plaintiff's Exhibit No. 28.  Can you identify 28, 

please? 

A. Yes, sir.  Plaintiff's Exhibit 28 is a 

letter dated November 12, 2010 from Mary Frances 

Jowers, Assistant Attorney General of the State 

of South Carolina to Ms. June Murray Wells and 

addressed to her home address at Folly Beach, her 

po box at Folly Beach. 

Q. All right.  Is this a document that you 

relied upon in your belief that Ms. Wells was the 

authorized agent for FKAC?  

A. Yes, sir. 

Q. And what did -- why did it give you that 

impression? 

A. This impressed me as evidence that the 

State of South Carolina was standing behind 

Ms. Wells' authority to do business on behalf of 

the Association. 

(PLF. EXH. 29 was marked for 

identification.)

MR. TIBBALS:  All right.  I'm going 

to move to admit 28. 

THE COURT:  Okay.  

MS. ARIAIL:  Your Honor, to this 

witness, this is hearsay. 
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THE COURT:  Okay.  Well, you've got 

the author right over here.  

Ms. Jowers, was this prepared by you?

MS. JOWERS:  I wrote this letter. 

THE COURT:  You wrote this letter?  

MS. JOWERS:  Yes, sir.  

THE COURT:  All right.  Was it done 

in your official capacity with the Attorney 

General's Office?

MS. JOWERS:  Yes, sir.  

THE COURT:  Okay.  All right.  

MS. JOWERS:  What he may have -- 

THE COURT:  Go ahead. 

MS. JOWERS:  What he meant or what 

he may have inferred may be different, but -- 

THE COURT:  Sure.  

MS. JOWERS:  -- yes, sir, I 

certainly wrote the letter, yes, sir.

THE COURT:  I'm with you.  And it 

accompanied an affidavit that is probably the 

next document?

MR. TIBBALS:  That's No. 29.

MS. JOWERS:  There was one in here.  

I can't say for certain that this is the one, but 

there was one in the action before. 
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THE COURT:  Okay.  

MS. JOWERS:  I don't know for sure 

which one it was. 

THE COURT:  Gotcha.  All right.  

And then Mr. Stringer?  

MR. STRINGER:  Your Honor, the -- 

I'm confused again on the numbering.  Isn't that 

29, the letter?  

MR. TIBBALS:  28 is the letter; 29 

is the affidavit, I think.  

THE COURT:  Well, let me just tell 

you, in my book, 28 is the letter; 29A is the 

affidavit, and it looks likes 29 is the order, 

which I believe to be of the Probate Judge -- 

MR. STRINGER:  Okay.  

THE COURT:  -- is what I'm showing.  

I think that's Irv Condon's scratching on there.  

MR. TIBBALS:  Okay.  So you've got 

the affidavit as what number?  

THE COURT:  29A I have as the 

affidavit of June Wells.

(PLF. EXH. 29A was marked for 

identification.) 

BY MR. TIBBALS:  

Q. All right.  So I'm going to hand you 
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what's been marked as 29A.  Can you identify 29A?

A. This is the affidavit of June Murray 

Wells in connection with case number 

2010-GC-10-0090. 

Q. And is that a document that formed part 

of the basis of your reliance? 

A. Yes, sir.  When I came into possession 

of this affidavit, it was with the letter of 

November 12, 2010, which we've identified as 

Plaintiff's Exhibit No. 28.  

So, to me, they were a pair, and this 

impressed me as an affidavit from Ms. Wells in 

which she is asserting her capacity to act on 

behalf of the Free Kindergarten Association of 

Charleston in front of the Court. 

Q. All right.  And this is an affidavit 

that's filed with public record? 

A. To my knowledge, yes. 

Q. It's online, and you can access it on 

the court online system?

A. Yes.  

MR. TIBBALS:  I move to admit 29A. 

THE COURT:  Okay.  Any objection on 

that one?  

MS. ARIAIL:  Yes, sir.  

R. p. 334



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

129

THE COURT:  All right.  

MR. ARIAIL:  Object under hearsay.  

Also, we've got Dead Man's Statute issues.  

There's no ability to cross-examine Ms. Wells.  

There's res judicata and collateral estoppel 

issues related to this.  

The proceeding that this document was 

used in, there's res judicata and collateral 

estoppel issues with that.  There's no exception 

to the hearsay rule that applies to this.  

MR. TIBBALS:  That's because it's 

not hearsay.  It's because it's not offered for 

the proof of June Wells being the authorized 

agent, which is already admitted in this Court.  

It's already been admitted by Free Kindergarten 

Association of Charleston in its reply to 

cross -- to the counter-claims. 

THE COURT:  All right. 

MR. TIBBALS:  But nevertheless, 

it's -- the purpose of it is to show that 

Mr. Royal relied upon it in his understanding of 

who was authorized to act on behalf of FKAC. 

THE COURT:  I'm going to allow it 

in.  Do you want the letter?  

MR. TIBBALS:  And the order.  
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(PLF. EXH. 28 and 29A were admitted 

into evidence.) 

BY MR. TIBBALS:  

Q. I'll hand it up to the -- if you will 

identify 29 for me, please.  

A. Before I do answer, may I just 

supplement my answer from a moment ago?  

Q. Yes.  

A. To the best of my memory and 

understanding, I did not get these documents from 

internet research.  I believe these are documents 

that I received from Ms. Wells directly.  I just 

wanted to make sure that that was known.  

Plaintiff's Exhibit No. 29 is the order 

in case 2010-GC-10-0090, and it's signed by Judge 

Condon. 

Q. All right.  

A. On December, I believe, 7, 2010. 

Q. Did you rely upon that order in your 

believing that Ms. Wells was authorized to act on 

behalf of Free Association -- Free Kindergarten 

Association? 

A. Yes, sir.  In particular, the sentence 

on page 2 -- 

MS. ARIAIL:  Your Honor, if he's 
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going to read, I'm going to object.  

THE COURT:  Where are we?  

MR. TIBBALS:  This is an order of 

the Court, and it's a certified copy. 

THE COURT:  All right.  What are 

you having him point to?  The second paragraph 

in -- 

THE WITNESS:  Yes, sir.

THE COURT:  -- Judge Condon's 

order?

MR. TIBBALS:  You can take judicial 

notice of this, Your Honor. 

THE COURT:  Yeah.  I can take 

judicial notice.  The Court noticed on file with 

the State; is that what you're trying to get to?  

MR. TIBBALS:  Yes. 

THE COURT:  I got it.  I've already 

read it.  All right.  

MS. ARIAIL:  Your Honor, I'm going 

to object under the public records objection. 

THE COURT:  Okay.  

MS. ARIAIL:  There is case that 

says, any public records that contain opinions, 

judgments, or conclusions that are outside of the 

scope of Rule 803(8)'s public record exception. 
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THE COURT:  Okay.  Overruled.  

MR. TIBBALS:  Thank you, Your 

Honor.  

THE COURT:  Very good.  

MS. ARIAIL:  And I want to renew my 

collateral estoppel and my res judicata. 

THE COURT:  Noted.  Res judicata, 

collateral estoppel.  That's a whole separate 

action.  

This is a guardianship, a 

conservatorship or whatever having to do with the 

funds in the Hankel Trust, right? 

MR. TIBBALS:  Correct.  

THE COURT:  That's what this is all 

about.  

MR. TIBBALS:  Correct.  And -- 

THE COURT:  And the Attorney 

General's Office was previously involved, was it 

not?

MR. TIBBALS:  The Attorney 

General's Office was previously involved, 

prepared an affidavit for Ms. Wells -- 

THE COURT:  Okay.  

MR. TIBBALS:  -- to show that she 

had authority to -- in fact, if you want to talk 
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about -- the Hankel Trust was the funding 

mechanism for Free Kindergarten Association.  

Once Free Kindergarten Association 

stopped operating, then they had to divert those 

Hankel Trust funds somewhere else.  They needed 

somebody to authorize that on behalf of Free 

Kindergarten Association of Charleston.  

THE COURT:  Right.  

MR. TIBBALS:  That person was June 

Wells.  The affidavit was drafted by the AG's 

Office and sent to Ms. Wells.  There was an order 

confirming that she's the last and only -- what 

does it say?  

THE WITNESS:  Well, the sentence 

that struck me and impressed me the most is, she 

is the only known person with capacity to act on 

behalf of the Association, and that confirmed 

kind of everything that I had heard from 

Ms. Wells and all behaviors that I had relied on 

until I received this. 

MR. TIBBALS:  All right.  So we've 

got that admitted.  

(PLF. EXH. 29 was admitted into 

evidence.) 

BY MR. TIBBALS:  
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Q. Tell me about the circumstances of the 

execution of the contract.  

A. The day that the contract was executed, 

Ms. Wells was working at the Confederate Museum 

downtown.  She was the director there, I believe, 

until 2018, and that's where she spent a lot of 

her time.  

And I visited with her there.  I must 

have had some idea that there was a possibility 

of getting the agreement signed that day because 

I brought with me my assistant colleague, Donna 

Oostdyk, who is in that Republic.  

And I believe we spent around 40 minutes 

or so -- 30 to 45 minutes at the Confederate 

Museum visiting with Ms. Wells.  I gave her the 

agreement that eventually she executed that day.  

I believe that there was -- she had at least one 

colleague with her that day, and there were also 

some people visiting the Confederate Museum that 

day.  

But I do remember speaking with 

Ms. Wells a little bit, giving her the contract 

to review, and, of course, made myself open to 

any questions that she had.  But it seemed that 

the insertion of this provision around the 
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flexibility of the closing was -- I am certain 

the thing that brought the signature to that 

fourth page. 

Q. All right.  Were you with Ms. Wells when 

she signed the document? 

A. Yes, sir. 

Q. So you saw her sign it?  

A. Yes.  

Q. Were there other people in the room when 

you met with her there? 

A. Yes, sir. 

Q. Who was there? 

A. At least one of her colleagues was 

working with her that day.  I was with her.  My 

assistant, Donna Oostdyk, was there present in 

the room.  And I remember there were several 

people sort of visiting the museum that day. 

Q. All right.  Did Ms. Wells ask you any 

questions about the proposed agreement? 

A. She may have.  I don't remember any 

specific questions. 

Q. Based upon your interactions that day, 

did you have any concerns about June Wells' 

capacity? 

A. Not at all. 
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Q. Before the agreement was signed, did you 

suggest to Ms. Wells that she retain legal 

counsel for assistance? 

A. Yes, I had.  We had had that 

conversation before.  I don't know if we had it 

on this particular occasion, but I had certainly 

encouraged her in that direction, and also, that 

was the reason why I added language assuring her 

of reimbursement for legal costs. 

Q. Did you record a memorandum of real 

estate purchase and sale agreement? 

A. Yes. 

Q. Relating to the purchase and sale 

agreement between you and Free Kindergarten 

Association of Charleston? 

A. Yes, sir. 

MR. TIBBALS:  Before I write on 

this exhibit, I want to make sure that it's 

consistent with your binder, Your Honor.  This is 

what we're looking for here.    

THE COURT:  Memo of the contract?  

MR. TIBBALS:  This is the memo of 

real estate purchase and sale agreement. 

MS. ARIAIL:  What number is it?  

THE COURT:  It looks likes 31.  
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That's the file memorandum?  

MR. TIBBALS:  Yes.

THE COURT:  Got it.

(PLF. EXH. 31 was marked for 

identification.) 

BY MR. TIBBALS:  

Q. Can you identify 31 for me, please?  

A. Yes, sir.  Plaintiff's Exhibit 31 is a 

memorandum of real estate purchase and sale 

agreement. 

Q. All right.  Is that a document that you 

prepared? 

A. Yes, sir. 

Q. And did you record that document?  

A. Yes, sir.  

Q. How did you record it? 

A. I believe I just went to the RMC.  Back 

then it was called RMC -- and had it recorded. 

MR. TIBBALS:  Okay.  Move to admit 

31. 

BY MR. TIBBALS:  

Q. Is that a true and correct copy of the 

memorandum for purchase and sale agreement that 

you prepared and recorded?  

A. Yes.
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MR. TIBBALS:  All right.  Move to 

admit 31.  

MS. ARIAIL:  No objection.  

THE COURT:  Without objection. 

(PLF. EXH. 31 was admitted into 

evidence.) 

BY MR. TIBBALS:  

Q. Why did you record a memorandum of the 

purchase and sale agreement? 

A. From my communications and interactions 

with Ms. Wells over some period of time at this 

point, I understood that there were other people 

who had approached Ms. Wells and expressed an 

interest in the property.  And I was wanting to 

put the world on notice that the property at this 

point was now under contract.  

Q. What's the date that you recorded it? 

A. It was the same date as the effective 

date of the contract, April 23, 2013. 

Q. Who signed on behalf of Free 

Kindergarten Association? 

A. Ms. June Wells signed as authorized 

agent. 

Q. Two witnesses also signed? 

A. Yes. 
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Q. Were they present when Ms. Wells signed 

the contract as well? 

A. Yes. 

Q. All right.  Let's talk about 

post-contract events.  Mr. Royal, did you do 

anything to benefit the property for Free 

Kindergarten after the contract was signed? 

A. Yes, sir. 

Q. All right.  First of all, with respect 

to title, were there issues relating to title to 

the property? 

A. Yes.  As I had mentioned in earlier 

testimony today, there was a cloud on title, a  

1963 reversionary interest that the City had 

which Ms. Wells had told me had -- 

MS. ARIAIL:  Objection. 

THE WITNESS:  Sorry.  I'm going to 

retract that.  The title still had a cloud on it.  

The City of Charleston had an apparent interest 

in the property.  

I wanted to resolve that cloud on title 

for the Association; so I contacted the City of 

Charleston and worked with several staff members 

at the City of Charleston, including the attorney 

for the mayor's which, office ultimately resulted 
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in a quitclaim deed that the city offered and to 

record in the RMC -- or I recorded it in the RMC 

on behalf of the City. 

BY MR. TIBBALS:  

Q. Did you write to the City of Charleston 

about this title issue? 

A. Yes. 

THE COURT:  I saw that.  Why don't 

you -- let's just move forward with it.  Let's 

just see.  What was the resolution of that?  

MR. TIBBALS:  Okay.  Can I get 

the --  

THE COURT:  The exhibit is 32.  Any 

objection to 31?  

MS. ARIAIL:  No objection.

(PLF. EXH. 32 was marked for 

identification.) 

THE COURT:  You're filling up the 

record with all kinds of extraneous stuff, but -- 

MR. TIBBALS:  Well, Your Honor, I'm 

not trying to -- what I'm really trying to do is 

to show that he continued to act -- 

THE COURT:  Sure. 

MR. TIBBALS:  -- in furtherance of 

the contract. 
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THE COURT:  I don't think there's 

any question about that.  Is that an issue?  We 

wouldn't be here if he wasn't trying to act in 

furtherance of the contract.  This thing has been 

going on for about nine years now.

THE WITNESS:  Ten years from 

December the 3rd that I saw the property.  

THE COURT:  There you go.  All 

right.  I don't think there's any doubt that 

Mr. Royal is pursuing this thing. 

MR. TIBBALS:  Okay.

THE COURT:  Extremely diligently, I 

might add.  With competent counsel, I might add. 

MR. TIBBALS:  Thank you, Your 

Honor.  I appreciate that.

BY MR. TIBBALS:   

Q. Can you identify 32 for the record, 

please? 

A. Yes, sir.  This is a letter from me to 

Ms. Colleen Carducci dated May 29, 2013, and it 

discusses the title issues that I've just 

mentioned. 

Q. Okay.  And why don't you just summarize, 

please, for me what -- what were your -- 

THE COURT:  Better than that, why 
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don't you tell me what happened?  

MR. TIBBALS:  Yes.  

THE COURT:  Okay?  

MR. TIBBALS:  Thank you.  

THE COURT:  What happened with the 

City's interest in the property?  I'll be 

interested to know that.

THE WITNESS:  Yes, sir.  This took 

several months to get resolved, but eventually, 

the major of Charleston, Joe Riley signed a 

quitclaim deed in favor of the Free Kindergarten 

Association and said that they had paid $15,000.  

THE COURT:  Okay.  Very good. 

MR. TIBBALS:  I move to admit 32. 

THE COURT:  Yeah, that's fine. 

MS. ARIAIL:  Exhibit 32?  

THE COURT:  That was the one we 

were talking about, right, his letter?  

MR. TIBBALS:  Yes.

(PLF. EXH. 32 was admitted into 

evidence.) 

THE COURT:  Do we have the deed 

from the City?  

MR. TIBBALS:  Yes, Your Honor. 

THE COURT:  Do you want that into 
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the record?  

MR. TIBBALS:  Yes, Your Honor. 

THE COURT:  All right.  Is that 

contested at all?  

MS. ARIAIL:  No, sir. 

THE COURT:  The City is not a 

party?  I was scratching my head earlier, I don't 

need to anymore, right?  

MR. TIBBALS:  Right.  

THE COURT:  All right.  We're all 

in agreement on that one. 

MR. TIBBALS:  Is it 37 in your 

binder, Your Honor?  

THE COURT:  Yes, sir.  I've got a 

37, which is an e-mail from Mr. Royal to Jaime 

Borden. 

MR. TIBBALS:  Okay.  You've got a 

quitclaim deed that's the next one?  

THE COURT:  Quitclaim deed from the 

City?  

MR. TIBBALS:  Yes, sir.  

THE COURT:  Do you want to put that 

one in?  

MR. TIBBALS:  Yes, sir. 

THE COURT:  Any objection to that?  

R. p. 349



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

144

MS. ARIAIL:  No objection.  

MR. TIBBALS:  What do you have that 

numbered?  

THE COURT:  38 was the quitclaim 

deed.  City relinquished any interest in the 

property.

(PLF. EXH. 38 was marked for 

identification and admitted into evidence.)  

BY MR. TIBBALS: 

Q. All right.  Can you identify 38?  38 is 

the quitclaim deed.  

A. Yes, sir.  This is the quitclaim deed. 

Q. All right.  So that quitclaim deed was 

procured by your efforts? 

A. Yes, sir.  

Q. All right.  If you hadn't done anything, 

would there still be a cloud on title? 

A. Yes, unless somebody else had done 

something signed by Ms. Wells on the affidavit 

for taxable exempt transfers attached to the 

back. 

Q. What else did you do to benefit the 

property? 

A. I also worked for some time in order to 

prevent the property from going to the tax sale. 
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Q. Okay.  Tell me about that.  What 

happened with the tax sale? 

A. There was some glitch that occurred in 

the Charleston County's tax system where the 

property became taxable, even though it was owned 

by a nonprofit organization, and I actually was 

notified by the City attorney about this issue 

because she had dealt with me previously.  And so 

I worked with Ms. Toy Glennon, who was the 

assessor. 

THE COURT:  She's with Charleston 

County?  

THE WITNESS:  Yes, sir. 

THE COURT:  Yeah, okay.  

THE WITNESS:  And she, in turn, 

worked with the Department of Revenue for the 

State of South Carolina.  

And for some reason, it took a lot of 

time and a lot of e-mails, but eventually, they 

were able to turn the records back so that the 

tax sale didn't happen and the Association 

property was again recognized as tax exempt. 

BY MR. TIBBALS: 

Q. All right.  So without your 

intervention, what would have happened? 
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A. Well, I'm not sure, but I did my best to 

make -- you know, ensure that the Association 

didn't lose the property, and I believe that my 

actions were helpful and favorable to the 

Association. 

Q. If you had not intervened, could the 

property have been sold in a tax sale? 

A. Yes, sir. 

Q. Anything else that you did to benefit 

the property? 

A. Well, you know, what leads to mind right 

now is just my sort of schematic and repeated 

offers to help the Association transition out of 

the property.  Ms. Wells, my impression of her 

position is that she was eager to transition out 

of (inaudible).  

And I called her, you know, somewhat -- 

I didn't want to be burdensome, but I called her 

somewhat regularly to see if I could be helpful.  

I believe I mentioned in an e-mail that I could 

borrow my father's truck.  

And I eventually came up with a scheme 

to consolidate the storage of items that were in 

her possession, which I believe would save money 

for the Association and for Ms. Wells because I 
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believe she was storing both Association content 

and her own in various places, including 34 Pitt 

Street.  

I did research and tried to come up with 

a strategy that would not only help transition 

the property so that I could close on the 

contract but also save her and the Association 

money. 

Q. All right.  And all of these acts were 

done in furtherance of our performance of the 

contract? 

A. Yes, sir. 

Q. Did you continue to stay in touch with 

Ms. Wells after the contract was signed?  

A. Yes.  There was a point in time where I 

was beginning to communicate more with her son, 

Bill Wells, I believe around 2015, maybe the end 

of 2015.  

Q. All right.  So I can probably refresh 

your recollection in a minute, but did you ever 

do anything to delay closing? 

A. No. 

Q. Was it your intention to delay closing? 

A. No. 

Q. Were you ready, willing, and able to 
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close on May 31st, 2013, which would have been 

the last date that the seller could compel you to 

close? 

A. Yes, and every day, really, from the 

effective date.  To my knowledge, understanding, 

and memory, every day from the effective date 

until today. 

Q. Did you ever tell June Wells that you 

wanted to wait to close? 

A. No. 

Q. Did you inquire as to when Free 

Kindergarten Association of Charleston would be 

ready to close? 

A. Yes. 

Q. What was your impression as to the cause 

of delay in closing? 

A. Ms. Wells would often tell me that she 

had made -- 

MS. ARIAIL:  Objection. 

THE COURT:  Sustained.  What did 

you do?  

THE WITNESS:  My impression was 

that progress was being made continually, and 

yet, there was a great -- more work to be done.  

I also knew that Ms. Wells' husband was suffering 
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from an illness, and that was taking a lot of her 

attention.  But I -- at some point, I began 

wondering when the contract would actually close.  

I just also note here that, in the 

beginning, I felt so optimistic about a quick 

closing, that I had asked Ms. Wells if I could 

start using the address at 34 Pitt Street as a 

mailing address and begin forwarding mail there 

to my own address, which she had no problem with. 

MS. ARIAIL:  Objection.

THE WITNESS:  She said -- sorry.  I 

was allowed to do that.  Eventually, I realized 

that we may not be closing quickly as expected, 

and so I no longer used that.  I dropped off the 

forwarding from 34 Pitt Street.  

But it was, for some time, right after 

the effective date or maybe -- I can't remember 

exactly when it started.  But I was actually 

using that because I was expecting to be able to 

own the property very shortly after the -- after 

the effective date.

BY MR. TIBBALS:  

Q. All right.  Did you ever offer to assist 

with packing or moving the contents out of the 

building? 
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A. Many times. 

Q. Did you communicate in writing with 

Ms. Wells regarding your desire to close? 

A. Yes, I did. 

MR. TIBBALS:  Your Honor, I'm going 

to move through the exhibits a little bit, 

pursuant to your request. 

THE COURT:  That would be 

wonderful. 

MR. TIBBALS:  Then we'll get on 

with it here.  And I just need to confirm that 

we've got the right number.  So I'm now at a 

November 10, 2014 letter from Mr. Royal to June 

Wells. 

THE COURT:  Does it have a graph on 

the first page of it?  

MR. TIBBALS:  Yes, sir. 

THE COURT:  All right.  It's number 

46 in my book, tab 46. 

(PLF. EXH. 46, was marked for 

identification.) 

BY MR. TIBBALS:  

Q. I'm handing you the document that's been 

marked Plaintiff's Exhibit 46.  Can you identify 

46 for the record, please?  
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A. Yes, sir.  This is a letter authored by 

me and sent to Ms. Wells dated November 10, 2014.  

Q. Is this one of the times that you pushed 

for closing, as you testified? 

A. Yes, sir. 

Q. All right.  So tell me, just summarize 

what your communication is on November of 2014 

with Ms. Wells.  

A. The main part of this letter is this 

full -- first full paragraph on the second page, 

in which I'm expressing my desire to be able to 

own and possess and use the property as quickly 

as possible and also expressing what I believe to 

be my financial interest to own the property as 

soon as possible.  

There have been at least intents in this 

case that I have a financial interest in delaying 

the closing.  This letter, I think, shows the 

exact opposite, but I was thinking about interest 

rates at the time.  

And I was trying to express to Ms. Wells 

that I had an interest in actually closing as 

quickly as possible to be able to obtain the 

advantage of historically low mortgage rates in 

case I wanted to get financing on the building. 
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MR. TIBBALS:  All right.  I move to 

admit 46.  

MS. ARIAIL:  No objection.

(PLF. EXH. 46, was admitted into 

evidence.)   

MR. TIBBALS:  All right.  Hopefully 

47, Your Honor, is a letter dated January 26th, 

2015. 

THE COURT:  These all go to say 

he's trying to move forward with the sale, right? 

MR. TIBBALS:  He's not 

intentionally delaying, Your Honor. 

THE COURT:  Okay.  

MR. TIBBALS:  He doesn't want to 

try to push his five years out.  He's not banking 

on appreciation of the property.  He's just 

trying to get it closed. 

THE COURT:  All right.

(PLF. EXH. 47 was marked for 

identification.) 

BY MR. TIBBALS:  

Q. 47, is that another letter that you 

wrote to Ms. Wells? 

A. Letter from me to Ms. Wells dated 

January 26, 2015.  
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Q. And you're again pushing to close? 

A. Yes.  I -- if I may, I think what's 

important of this letter is that I was actually 

turning down an offer made -- that was made to me 

by Ms. Wells.  

And the first paragraph discusses an 

offer that she made to me, which I'm not sure 

would be admissible here.  But if I may, I would 

like to describe what that first paragraph refers 

to. 

THE COURT:  Which document are we 

in now?  I'm sorry.  

THE WITNESS:  This is Exhibit 47, 

Your Honor, a letter dated January 26, 2015.  

THE COURT:  All right.  She wanted 

to -- all right.  Go ahead.  Just say what it is. 

THE WITNESS:  Yes, sir.  She had, 

prior to this time, offered to -- she knew how 

badly I wanted to close, and she offered to go 

ahead and close the contract with me, provided 

that she could rent the property back from me.  I 

said, absolutely not.  

I'm not going to put the Association in 

a position where it's increasing its financial 

obligations.  That wouldn't make sense, and I 
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rejected that offer.  

But then this letter goes on to propose 

an arrangement whereby I would be able to get 

peace of mind to close on the property, not 

putting the Association in a worse financial 

position, but essentially creating seller 

financing that would match a rental rate so that 

no cash would pass.  

And the Association would still be 

entitled to stay in the building for the duration 

of the time allowed under the contract, even 

though I would be paying, you know, a down 

payment of $30,000, paying property taxes and so 

forth.  That was what this letter was about. 

THE COURT:  All right. 

MR. TIBBALS:  All right.  I move to 

admit 47. 

MS. ARIAIL:  No objection. 

THE COURT:  Without objection.  All 

right. 

(PLF. EXH. 47, was admitted into 

evidence.) 

BY MR. TIBBALS:  

Q. All right.  So at some point in time in 

2015, did you also communicate with Bill Wells, 
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June Wells' son -- 

A. Yes, sir.  

Q. -- related to this property?  Why did 

you communicate with Bill?  

A. I believe that there was an occasion 

when I wanted to enter the building again.  I 

can't -- at various points, I talked with an 

architect, a contractor, and I wanted to get 

access to the building again.  

And I believe that's maybe why we had an 

initial in-person meeting.  Eventually because he 

had an e-mail address and was easier to 

communicate with, I ended up directing most of 

my -- or all of my communications eventually to 

him rather than to Ms. Wells. 

Q. All right.  Do you know whether or not 

Bill kept his mother informed of your 

communications? 

MS. ARIAIL:  Objection, 

speculation. 

Q. Do you know or not?

THE COURT:  How would he know?  

Okay.  I will sustain it.  Let's move forward. 

BY MR. TIBBALS:  

Q. All right.  Did you frequently visit the 

R. p. 361



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

156

property while you were under the contract? 

A. Yes.  I've driven by and looked at the 

property easily over a hundred times. 

Q. All right.  Under the contract, without 

any amendments, when was the last date that the 

parties could close? 

A. Well, without amendment, would have been 

April 9, 2018. 

Q. Okay.  Did you move forward to close in 

early 2018? 

A. Yes.  I realized that we were coming up 

on the absolute deadline under the terms of the 

contract.  I was as eager as ever to close.  

Knowing that there was no further sort 

of runway, I contacted, I believe -- I must have 

gotten through to Bill Wells, you know, asking, I 

believe, if he had -- or if the Association had 

an attorney.  And I remember advising him to 

get -- make sure that the Association had a bank 

account of its own.  

Q. All right.  And you recall, you 

communicated that to Mr. Wells? 

A. I believe it was Mr. Wells because I 

don't believe I had direct contact with Ms. Wells 

for some time at that point.
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Q. All right.  You're going to flip a 

little bit over. 

THE COURT:  Correspondence to Bill 

Wells?  

MR. TIBBALS:  Yes.  It's just in 

anticipation for closing. 

THE COURT:  Okay.  Any objection to 

that one?  

MS. ARIAIL:  Which number are we 

on?  

THE COURT:  I don't know.

MR. TIBBALS:  That's what we're 

going to look at.  

THE COURT:  I don't know, but I'll 

be interested in seeing when he starts talking to 

Mr. Stringer.  

MS. ARIAIL:  Yeah, I'd like to see 

what it is.  

THE COURT:  Mr. Stringer is the one 

that got the ball rolling here.  Is it 54 maybe?  

What's the date on that?  

MR. TIBBALS:  The date is January 

11th, 2018.  

THE COURT:  That's 54.  All right.  

MS. ARIAIL:  No objection. 
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MR. STRINGER:  No objection. 

(PLF. EXH. 54, was marked for 

identification and admitted into evidence.)

BY MR. TIBBALS:  

Q. All right.  I'm going to hand you what's 

been marked as 54.  Can you identify 54, please?  

A. Thank you.  This appears to be an e-mail 

from Michael Royal to Bill Wells dated January 

11, 2018. 

Q. All right.  And does -- did you receive 

any indication from that that you -- that Bill 

was communicating to his mother about these 

issues? 

A. Yes. 

Q. What indication was that? 

A. Well, in the chain, there -- starting 

with January 11, I was advising that the 

Association prepare for closing and said, okay, 

call you next week.  Now, I knew that Mr. Wells 

didn't himself have authority over the 

Association; so the implication is that the 

seller -- 

MS. ARIAIL:  Objection, 

speculation.  

THE COURT:  Sustained.  
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BY MR. TIBBALS:  

Q. Did FKAC eventually retain an attorney 

for the transaction? 

A. Yes, sir.  

Q. Who was that? 

A. Mr. Rick Stringer. 

Q. Did FKAC advise you that it was going to 

timely close? 

A. Yes. 

Q. And who said that they would close? 

A. Mr. Stringer.  

MR. TIBBALS:  All right.  Your 

Honor, is this next one 55, the March 13, 2018 

e-mail?  

THE COURT:  Actually, that's one of 

the ones that didn't have a number.  

MR. TIBBALS:  Okay.  

THE COURT:  Do you want to call it 

54A or 55 and make 55 something else?  This is an 

e-mail from Rick Stringer to Michael Royal and 

copying Treadwell Josey.  

MR. TIBBALS:  Yes, sir. 

THE COURT:  It's March 13 of '18?  

MR. TIBBALS:  Yes, sir.  

THE COURT:  Mine has just got an 
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empty number on it.

MR. TIBBALS:  All right.  

MS. ARIAIL:  Mine too.

THE COURT:  All right.  

MS. ARIAIL:  What did we put on it?  

THE COURT:  54A. 

(PLF. EXH. 54A was marked for 

identification.)  

BY MR. TIBBALS: 

Q. All right.  Can you identify Exhibit 54A 

for me? 

A. Yes.  This is an e-mail from Rick 

Stringer to Michael Royal, copying Tread Josey 

and Bill Wells, dated March 13, 2018 and 

responding to, it appears to be, an e-mail from 

me. 

Q. All right.  And tell me your 

understanding of that e-mail.  

A. I believe the purpose of this e-mail was 

primarily to introduce Tread Josey who was the 

closing attorney that I had hired, introduce him 

to Mr. Stringer so they could do their business.  

And I also attached some items to this e-mail 

that I thought would be helpful. 

Q. All right.  What were the items? 
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A. I attached the purchase and sale 

agreement, and I attached the quitclaim deed that 

Mayor Riley had signed, a copy of the cashier's 

check that showed that I had indeed made the 

$5,000 deposit as part consideration, and I also 

attached Judge Condon's order that we discussed 

earlier. 

Q. All right.  So after that e-mail, did 

the parties close on April 9th? 

A. No. 

THE COURT:  All right.  Let's stop 

right there for now. 

MR. TIBBALS:  Okay.  

THE COURT:  Let's just stop right 

there.  I know you're getting close.  

MR. TIBBALS:  Okay.  

THE COURT:  Let's go ahead and 

break for lunch.  It's 1 o'clock.  We'll come 

back at about 2:15.  Okay?  

MR. TIBBALS:  Yes, sir.  Do you 

mind if we grab your binder so that we can get 

all this straight?

THE COURT:  Be my guest.  

(A recess transpired.) 

THE COURT:  Okay.  Mr. Tibbals, 
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informed me that y'all had gone over some 

documents.  We'll get to that.  Let's do that 

after the conclusion of Mr. Royal's testimony.  

So we're back on the record.  Mr. Royal, back on 

the stand, and we're still on direct examination 

by Mr. Tibbals.  

MR. TIBBALS:  Yes.  And I'm not 

exactly sure where we stopped.  

Madam Court Reporter, is there a way you 

could read me the last question?

(The last question was read back.)

MR. TIBBALS:  All right.  Thank 

you.

THE COURT:  Thank you.

BY MR. TIBBALS:

Q. After the e-mail that we looked at -- 

which was Exhibit 66 -- did the parties close? 

A. No, sir. 

Q. Why not? 

A. I was -- 

THE COURT:  Maybe 56?  Did you say 

66?  

MR. TIBBALS:  Let's see.  I've got 

two e-mails, and I thought we had all of these -- 

I think it is 66.  Let me -- you know what?
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THE COURT:  It can't be 66. 

MR. TIBBALS:  Yeah.  66 is the 

answers to the interrogatories.

THE COURT:  Right.

MR. TIBBALS:  Okay.  Your Honor, I 

would like to go ahead and admit this into 

evidence at this time.  Obviously answers to 

interrogatories are admissible evidence, and 

particularly in this -- 

THE COURT:  All right.  The 66 I've 

got is a response to a request for admissions. 

MR. TIBBALS:  Yes.  And No. 3 is -- 

the defendant admitted that FKAC, as of March 29, 

2018, intended to close on the sale of the 

property to Royal for $315,200, and the answer 

is, Defendant FKAC admits number 3 of plaintiff's 

request for admission.

THE COURT:  Okay.

MR. TIBBALS:  So I would like to 

enter this admission into evidence.  

THE COURT:  That's for 

Mr. Stringer.  Mr. Stringer, you've seen that?  

Are you in agreement with that?

MR. STRINGER:  If we admitted it, 

we admitted it. 
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THE COURT:  All right.  Got it. 

MR. STRINGER:  I haven't found it 

yet.  

THE COURT:  It's tab 66 in my book.

MR. TIBBALS:  66.  

THE COURT:  But they intended to 

close. 

MR. STRINGER:  Right, we did.

THE COURT:  Okay.  

MR. STRINGER:  Correct, Your Honor.

MR. TIBBALS:  All right.  So we'll 

enter 66, and now we're back to 55.

THE COURT:  Okay.  All right.

(PLF. EXH. 66 was marked for 

identification and admitted into evidence.)

(PLF. EXH. 55 was marked for 

identification.)

BY MR. TIBBALS:

Q. Exhibit No. 55, I'm going to show you, 

and I'm going to ask you whether or not you can 

identify 55?

A. Plaintiff's Exhibit 55 is an e-mail from 

Rick Stringer to Michael Royal dated March 29, 

2018. 

Q. And what does -- what were you informed 
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as a result of that e-mail? 

A. This e-mail is in response to a question 

that I have for Mr. Stringer asking if a bank 

account had been set up on behalf of the 

Association, and his answer was that, yes, there 

is a bank account and also that he's -- they had 

prepared a deed. 

Q. Okay.  So a deed had been prepared, to 

your understanding?  

A. Yes.

Q. All right.  And then you said after that 

e-mail, the parties did not close on April 9th? 

A. Correct. 

Q. Why not? 

A. I had hired Mr. Tread Josey as the real 

estate closing attorney.  Mr. Tread Josey was 

under the understanding that in order -- that the 

nonprofit corporation needed to make notice to 

the Attorney General's Office 20 days prior to 

selling the asset.  

He was looking, I believe, at section 

33-31-1202, South Carolina codes, and informed 

Mr. Stringer about the notice requirement, and 

Mr. Stringer then asked for an extension, to 

which we agreed. 
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Q. All right.  So Mr. Stringer provided the 

Attorney General with the notice of sale? 

A. Yes, sir.

(PLF. EXH. 56 was marked for 

identification.) 

Q. All right.  I'm handing you what's been 

marked as Plaintiff's Exhibit 56.  Can you 

identify 56? 

A. Yes.  The Plaintiff's Exhibit 56 is a 

letter from Mr. Patrick Stringer to Ms. Chelsea 

Knott, and there's a cover letter in which he's 

enclosed the notice of sale. 

Q. All right.  Before April 4, 2018, did 

Mr. Stringer ever tell you that -- excuse me, did 

you ever understand that June Wells didn't have 

authority to act for FKAC from its attorney? 

A. I, at all times, had the understanding 

that she had the authority to close. 

Q. Did you extend the closing date with 

FKAC? 

A. Yes. 

Q. When you agreed to the extension, did 

you think that FKAC still intended to close? 

A. Yes. 

Q. All right.  And you entered into a 
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couple of contract -- well, you entered into a 

first contract addendum, correct? 

A. Yes.

(PLF. EXH. 57 was marked for 

identification.) 

Q. I'm going to hand you what's been marked 

as Exhibit 57.  Can you identify Exhibit 57 for 

me, please? 

A. Yes, sir.

THE COURT:  Did you want 56 in or 

55? 

MR. TIBBALS:  Yes.  I'll move to 

admit both 55 and 56. 

THE COURT:  All right.  Any 

objection?  

MS. ARIAIL:  No objection.

(PLF. EXH. 55 and 56 were admitted 

into evidence.) 

THE WITNESS:  Plaintiff's Exhibit 

57 is an addenda to contract in which the seller 

and purchaser agreed to move the closing date out 

to April 26, 2018. 

BY MR. TIBBALS: 

Q. Who signed on behalf FKAC? 

A. Ms. Wells signed as sole surviving 
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member.

Q. Why as sole surviving member?

A. I was not in direct contact with 

Ms. Wells at this point; so I was not a party to 

any conversations around how she was signing 

there. 

Q. Did you have an understanding as to 

whether or not she was the sole surviving member? 

A. Yes.

Q. What was your understanding?

A. My understanding was that she was the 

sole surviving member, and in fact, the only 

person affiliated with the organization. 

Q. What was your understanding to her roles 

and sources of authority? 

A. My understanding was that she, again, 

held multiple roles within the Free Kindergarten 

Association of Charleston, including as a member 

of the board of directors, as a director of the 

kindergarten, although in my mind, at that point, 

I don't know if I was distinguishing much between 

director -- the administrative role and director 

on the board of directors.  

I had seen documents that indicated that 

director meant board of directors because those 
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words were on documents that she signed as 

director and as a member of the Association, of 

course and also as an officer or effectively 

officer.  So that's four different roles that I 

did believe and still believe she played in the 

Association. 

Q. All right.  As a part of your research 

into Free Kindergarten Association of Charleston 

and some of the documents that have been produced 

in this case, have you had an opportunity to 

review corporate records of Free Kindergarten 

Association of Charleston? 

A. Yes. 

Q. And does that include the 1901 

constitution charter? 

A. Yes. 

Q. And the 1901 certificate of 

incorporation?

A. Yes.

Q. And a 1931 resolution to amend the 

charter? 

A. Yes. 

Q. And a 1971 application for amendment to 

the charter? 

A. Yes. 

R. p. 375



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

170

Q. A 1971 certification of amendment to 

FKAC's charter? 

A. Yes. 

MR. TIBBALS:  All right.  And, Your 

Honor, I don't think we have any objection to 

these documents being admitted into evidence.  

They are corporate records.  I will have the 

witness identify them, but these are FKAC 

corporate documents.

(PLF. EXH. 58 through 62 were 

marked for identification.) 

BY MR. TIBBALS:  

Q. These are Exhibits 58 through 62.  Can 

you identify 58 for me, please?  

A. Yes.  58 is the constitution and charter 

of the South Carolina Kindergarten Association 

dated 1901. 

Q. All right.  And Exhibit 59? 

A. Plaintiff's Exhibit 59 is the 

certificate of incorporation for Free 

Kindergarten Association of Charleston. 

Q. Exhibit 60? 

A. Exhibit 60 is a certified copy or a copy 

of a certified copy of a letter regarding 

resolution to change the name of the Association 
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to the Free Kindergarten Association of 

Charleston. 

Q. All right.  61? 

A. Exhibit 61 is an application for 

amendment to the association's charter. 

Q. And finally Exhibit 62? 

A. Exhibit 62 is the certification by the 

Secretary of State of South Carolina certifying 

the resolution made by the members of Free 

Kindergarten Association of Charleston and signed 

by their directors or authorized managing board 

including Ms. Murray signing as director. 

Q. All right.  So have you received copies 

of all of those documents in connection with your 

research looking into the property and your 

litigation involved in this case? 

A. Yes, sir. 

MR. TIBBALS:  Your Honor, I would 

like to move to admit 58 through 62, please. 

THE COURT:  Any objection there?

MR. STRINGER:  No objection. 

MS. ARIAIL:  No, Your Honor. 

THE COURT:  Without objection.  

Very good.  Thank you.

(PLF. EXH. 58 through 62 were 
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admitted into evidence.) 

BY MR. TIBBALS:  

Q. Did the parties close by April 26, 2018? 

A. No, sir. 

Q. Why not? 

A. My understanding is that they had not 

yet procured the approval from the Attorney 

General, which they believe that they needed in 

order to close. 

Q. All right.  And before I go to the 

second addendum and the correspondence, let me 

ask you:  When you entered into the contract, 

around the time that you entered into the 

contract, did you contact the Secretary of 

State's Office? 

A. Yes. 

Q. And did you obtain any certificate from 

the Secretary of State? 

A. Yes.  I obtained a certificate of 

existence. 

(PLF. EXH. 63 was marked for 

identification.) 

Q. All right.  And I'm going to hand you 

Plaintiff's Exhibit 63.  63 is what? 

A. This is Secretary of State of South 
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Carolina's certificate of existence dated August 

23rd, 2013, providing the certification that Free 

Kindergarten Association did exist and had not 

filed -- or the State had no knowledge of 

dissolution activity. 

Q. And did you rely upon that to understand 

that -- well, let me ask you this:  Did you rely 

upon that in any way? 

A. Yes. 

Q. How did you -- what was your reliance on 

that document? 

A. I was aware, going back to, I think, 

2012, that a certificate of existence meant that, 

under South Carolina law, that the entity in 

question was able to transact business and that 

third parties could rely on that.

MR. TIBBALS:  All right.  I'll move 

to admit 63.  

THE COURT:  Certificate of 

existence?

MR. TIBBALS:  Yes, sir. 

THE COURT:  No objection to that, 

is there?

MR. STRINGER:  No objection.  

THE COURT:  All right.
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(PLF. EXH. 63 was admitted into 

evidence.) 

BY MR. TIBBALS:  

Q. All right.  So when you didn't close 

again, did you enter into another amendment or 

addendum? 

A. Yes, sir.  It was requested for us to 

extend one more time, and we agreed to do so.  

When I say, "we", I just mean Tread Josey and I 

initially said I agree to extend it.

(PLF. EXH. 65 was marked for 

identification.) 

Q. All right.  I'm handing you what's been 

marked as Plaintiff's Exhibit 65.  Can you 

identify 65 for me, please? 

A. Yes, sir.  Plaintiff's Exhibit 65 is the 

second addendum to the contract which extended 

the closing date further out to a final date of 

May 25, 2018. 

Q. You said final? 

A. I meant by that, that there were no 

other addenda to this contract; so that became 

the very final date upon which the contract could 

close under its terms. 

Q. All right.  Who signed the document for 
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Free Kindergarten? 

A. Ms. Wells.

Q. In what capacity?

A. Sole surviving member.

Q. Under the addendum, the closing date was 

what? 

A. May 25, 2018. 

Q. And when you received the signed 

addendum, did you think it intended to close on 

the sale? 

A. Yes.

Q. Did you, at any time between April of 

2013 through the end of May 2018, doubt 

Ms. Wells' authority to sign the contract to 

convey the property on behalf of Free 

Kindergarten? 

A. Never. 

MR. TIBBALS:  All right.  I move to 

admit 65.

THE COURT:  The addendum to -- 

MR. TIBBALS:  Yes, sir.

MS. ARIAIL:  No objection. 

THE COURT:  Without objection.

(PLF. EXH. 65 was admitted into 

evidence.) 
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BY MR. TIBBALS:  

Q. Did FKAC convey title to the property to 

you on or before May 25, 2018? 

A. No, sir. 

Q. Were you ready, willing, and able to 

close at all times from April 23rd, 2013 through 

May 25th, 2018? 

A. Yes. 

Q. And then, after May 25th, 2018, did you 

remain ready, willing, and able to close? 

A. Yes. 

Q. If the Court were to order a specific 

performance of the contract today, do you have 

funds available to close? 

A. Yes. 

Q. Did Free Kindergarten Association of 

Charleston convey title to the property to you 

after May 25th, 2018?

A. No.  

Q. What was your understanding as to why 

Free Kindergarten would not close? 

A. The explanation that was given to me was 

that the Association needed the approval of the 

Attorney General in the State of South Carolina 

and had not received it, and therefore, refused 
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to close. 

Q. Did you agree with the contention that 

the Attorney General had to approve the sale? 

A. No, sir. 

Q. Why not? 

A. Well, my several conversations with 

folks at the Attorney General's Office, I was 

pointed to a provision within the South Carolina 

Code, section 33-31-1202 and subsection F, which 

requires the Association provide notice to the 

Attorney General before selling its last 

significant remaining property.  I'm 

paraphrasing.  

That, to my mind, said nothing about 

powers of the Attorney General to terminate, 

modify, void, or otherwise disturb my contract 

with the Association.  So I could not make any 

sense of the Attorney General's insistence that 

they had such a power.

Q. Did you ever communicate with the AG's 

Office about the transaction? 

A. Yes, several times. 

Q. What was the substance of those 

communications? 

A. The communications from the AG was very 
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simple.  We have the right to approve this.  

We're ordering an appraisal.  

When the appraisal materialized, they 

said the fair market value of the property today 

does not equal the 2018 appraised value, and 

therefore, we will not approve the contract under 

its existing terms.  

They did not say -- or give me any 

analysis for why they got from A to B and how 

their premises led to any conclusion.  But they 

just said that, on its face, the fair market 

value in 2018 does not equal the contract price, 

and we're not approving it. 

Q. All right.  Were some of those 

communications made between the AG's Office and 

your attorney? 

A. Yes.  I believe that there were some 

communications that were happening apart from me 

that I was not copied on. 

Q. Who was your attorney at the time? 

A. Tread Josey was the closing attorney. 

Q. All right.  Do you know whether or not 

he had communicated directly with the AG's 

Office? 

A. I believe he did.
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(PLF. EXH. 67 was marked for 

identification.) 

Q. All right.  And I'm going to hand you an 

exhibit marked as Exhibit 67.  Can you identify 

Exhibit 67? 

A. Exhibit 67 is the e-mail from Mary 

Frances Jowers to Tread Josey, copying Chantelle 

Neese dated April 19, 2018. 

Q. And have you seen this document before? 

A. Yes. 

Q. Did it set forth the AG's position in 

this matter as you understood it? 

A. What it did was, Ms. Jowers apparently 

had received the 2013 appraisal, commented that 

it was out of date, and stated that the Attorney 

General would be seeking to have a new appraisal 

done. 

MR. TIBBALS:  All right.  Move to 

admit 67.  

THE COURT:  67.  Any objection?  

MS. ARIAIL:  No, Your Honor. 

MR. STRINGER:  No. 

THE COURT:  Without objection.

(PLF. EXH. 67 was admitted into 

evidence.) 
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BY MR. TIBBALS:  

Q. Did you subsequently write a letter to 

the Attorney General's Office? 

A. Yes. 

Q. And when was that letter written?  Do 

you remember? 

A. It would have been April of 2018.

(PLF. EXH. 68 was marked for 

identification.) 

Q. All right.  I'm going to hand you a 

document marked as Plaintiff's Exhibit 68, and I 

ask you to identify 68, please? 

A. Plaintiff's Exhibit 68 is a letter from 

me to Ms. Mary Frances Jowers dated April 20, 

2018. 

Q. Tell me the substance of the letter.  If 

you can, just summarize and not go -- read the 

whole thing, but just tell me what the gist of it 

was.  

A. Yes, sir.  I'm just going to refresh 

myself for one second if I may.

Q. Sure.  

A. The substance of this letter was my 

disagreement that I was lodging with the Attorney 

General's Office, that their focus on the 2018 

R. p. 386



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

181

fair market value of the property was misplaced, 

and that, if they wanted to understand sort of 

the fairness of the contract, they needed to look 

at the rights and obligations of each of the 

parties at the date of the contract and not take 

a 20/20 hindsight view, looking back in time 

retrospectively, and determining that there was 

something wrong with the contract.  

And I was lodging this disagreement and 

trying to detail my -- my issues with what I 

viewed to be the analysis that they were dealing 

with. 

Q. Did you speak with anybody at the AG's 

Office after you sent the letter? 

A. Yes. 

Q. With whom did you speak? 

A. I had a conference call.  I believe that 

was also in April 2018.  On the call was Tread 

Josey, myself, Ms. Jowers, Chantelle Neese from 

the AG's Office and Sonny Jones.  Sonny is not 

his given name.  I can't remember his first name.

Q. All right.  What was discussed on the 

call? 

A. What was discussed on the call was the 

same sort of reiterated, quote, unquote 
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"analysis", which in my opinion, it was not an 

analysis.  

It was simply a conclusion that, A, the 

Attorney General's Office had the power to stop 

the contract, and, B, that the way forward was to 

increase the price to basically force me to 

renegotiate the terms of the contract and pay 

more, so that my obligation of the contract would 

mean that I would pay another $200,000 for a 

property that I negotiated in 2013. 

Q. Did the AG -- anybody from the AG's 

Office explain how they had authority to prevent 

the closing? 

A. I asked very explicitly on that phone 

call.  I think it was April 26, 2018 or somewhere 

around there.  I asked Mr. Jones very 

specifically, how do you have this authority that 

you're claiming?  

He cited me to, again, section 1202, and 

I said, Mr. Jones, that sounds like a 

non-sequitur to me.  You are telling me that the 

AG has power to stop my contract, and yet you're 

citing me to a provision of the law that says 

absolutely nothing about the power of the AG.  

And his answer to me was, that's the way we do 
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it. 

MS. ARIAIL:  Objection. 

MR. TIBBALS:  Party admission. 

THE COURT:  Well, he said that's 

what they do?  Okay.  I'm going to allow it.  Go 

ahead.  

BY MR. TIBBALS:  

Q. So did you ever get an explanation as to 

why purchasing the property for its fair market 

value for the contract date was not acceptable? 

A. No. 

Q. Did you ever get an explanation as to 

why? 

A. Can I maybe tighten my answer?

Q. Yeah, sure.  

A. I just wanted to tell the truth and the 

whole truth.  A week ago from today, I learned 

for the first time the phrase public policy.  

Now maybe that was in the background, 

the AG's thinking, but I don't believe it was 

until a week ago from today that the Attorney 

General's Office used a theory of public policy 

to discuss why this contract is not -- not 

effective. 

Q. Okay.  Did you ever receive information 
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from the AG about what factors or criteria they 

considered in evaluating the sale in order to 

determine whether or not it should be approved? 

A. No. 

Q. What was the outcome of that April 26 

conference call? 

A. It ended in disappointment on my end at 

least.  I didn't get any further answers or 

explanations. 

Q. All right.  Subsequently, did you 

receive further communication from Mr. Stringer? 

A. Yes. 

Q. What did Mr. Stringer advise? 

A. The most memorable communication that I 

remember was being told that the Association 

would not close.

(PLF. EXH. 70 was marked for 

identification.) 

Q. And I hand you what's been marked as 

Exhibit No. 70 and ask if you could identify 

Exhibit 70?

A. Yes.  Exhibit 70 is a letter from 

Mr. Stringer addressed to me on May 11, 2018.  

Q. Okay.  

A. In which he stated he would not -- the 

R. p. 390
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Association that would not close without the 

approval of the Attorney General. 

Q. All right.  What was your reaction to 

that? 

A. I viewed that as breach of contract and 

felt that I would need to seek judicial relief. 

Q. All right.  And around the same time, 

did you have further communications with the AG's 

Office? 

A. Yes.  I remember sending them one other 

letter. 

Q. Or could it have been an e-mail? 

A. Or an e-mail, yes.

(PLF. EXH. 69 was marked for 

identification.) 

Q. All right.  I'm handing you what's been 

marked as Exhibit No. 69.  

MR. TIBBALS:  And I guess I will go 

ahead and move to admit 70 if that's okay.  

THE COURT:  Mr. Stringer's letter?

MR. TIBBALS:  Yes, sir. 

MR. STRINGER:  No objection, Your 

Honor. 

THE COURT:  Without objection.

(PLF. EXH. 70 was admitted into 

R. p. 391
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evidence.) 

BY MR. TIBBALS:  

Q. All right.  So if you will identify 69 

for me, please.  

A. Exhibit 69 is an e-mail from Michael 

Royal to Mary Francis Jowers copying 

Mr. Stringer, his colleague, Ms. Stringer, 

Mr. Sonny Jones and Chantelle Neese and blind 

copying Tread Josey and dated May 18, 2018.  

Q. All right.  So what's the significance 

of this e-mail? 

A. I'm going to refresh myself for just a 

second if I may.  I think there are at least two 

things significant about this communication. 

Q. Okay.

A. This communication occurred after the 

phone call that we just discussed, and in this 

communication, I was trying my best to have the 

Attorney General's Office analyze the transaction 

differently by looking at the terms.  

But also, I was questioning the analysis 

and the insistence that section 1202 of the code 

had anything to do with this.  And I was saying 

that I didn't see any provision in that section 

that gave the AG authority and that I didn't see 
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that the AG had this, what seemed to me, kind of 

like a magical stopping power that is coming out 

in the air.  

But at the very end -- and this is, I 

think, the second important thing about this 

communication is, I plead with the Attorney 

General, please explain this to me better because 

we are at risk of wasting resources, and I am 

willing to be convinced.  That's what I said to 

Ms. Jowers and her colleagues.  

I'm willing to be convinced.  I might be 

wrong.  I'm not an expert in this area, but I 

cannot make any sense of what you are saying, and 

if you can convince me, then that will help us 

all avoid, you know, a legal action. 

Q. But you remained unconvinced? 

A. I did. 

THE COURT:  To this day.  

BY MR. TIBBALS:  

Q. Let me ask you this, Mr. Royal:  What 

were the factors or information that you thought 

the AG was willing to consider in reviewing that 

transaction? 

A. All that they had said to me was, they 

were looking at the purchase price. 
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MS. ARIAIL:  Objection. 

MR. TIBBALS:  Again, party 

admission.  The AG is a party.  They're saying 

this -- 

MS. ARIAIL:  Your Honor, a party 

admission exception is when it's against the 

party that's allegedly admitting him. 

THE COURT:  He is talking about his 

correspondence with the Attorney General's 

Office.  Okay.  Go ahead.  I think that's pretty 

well documented in these records, is it not?

MR. TIBBALS:  Yes, sir.

THE WITNESS:  Yes, it is.

THE COURT:  That's cumulative 

again.  Do we need to go into that?  

MR. TIBBALS:  Yeah.  We don't have 

to go over it again and again.  

THE COURT:  All right.  

MR. TIBBALS:  But I did -- I did 

want to just make sure that I button this up.

BY MR. TIBBALS:  

Q. Did you ever get any understanding from 

the AG's Office that they contested June Wells' 

authority in any way?

A. I never did, and I never actually heard 
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about any approval process that indicated that 

they were starting -- I believe they said they 

needed to start after they got an appraisal, but 

I never heard anything further about that.

MR. TIBBALS:  All right.  I move to 

admit 71.  

THE WITNESS:  69.

MR. TIBBALS:  69, sorry.  

THE COURT:  Which is the e-mail 

from Mr. Royal to Ms. Jowers?  

MR. TIBBALS:  Yeah.

THE COURT:  Any objection to that?

MS. ARIAIL:  No objection. 

THE COURT:  All right.  Very good.

(PLF. EXH. 69 was admitted into 

evidence.) 

MR. TIBBALS:  All right.  Your 

Honor, we've just got a couple more, and then 

we're going to be turning Mr. Royal over to these 

other folks here.  

THE COURT:  Okay.

(PLF. EXH. 71 was marked for 

identification.) 

BY MR. TIBBALS:  

Q. All right.  I'm going to hand you what I 
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think I'm going to mark as 71.  I've got to just 

double check real quick, though, because I've got 

a question about his May 14th.

A. Yes, sir.

Q. Okay.  71.  Can you identify 71 for me, 

please?  

A. Exhibit 71 is an e-mail from myself to 

Mr. Stringer copying Tread Josey dated May 14th, 

2018, and I was telling Mr. Stringer, I had 

received his letter saying that he was not 

closing, and I said, I'm saddened to receive your 

letter.  

And I gave him notice that I considered 

that to be anticipatory breach and said that I 

felt that I would be forced to proceed with legal 

action and just noted that I had been patiently 

waiting for over five years at that point to be 

able to own the property that was under contract. 

Q. All right.  Did the Attorney General 

respond to this e-mail or answer any of the 

questions? 

A. This is an e-mail to Mr. Stringer. 

Q. Oh, okay.  

A. I don't remember off the top of my head 

if I got a direct response to this e-mail. 
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Q. All right.  So on May 25th, 2018, did 

FKAC contact you to try to close the transaction? 

A. No. 

Q. Were you subsequently notified of why 

they didn't close? 

A. My understanding is that they would not 

close without AG's approval of the contract and 

that had not been forthcoming, and I had not 

agreed to modify the terms of the contract. 

Q. All right.  Do you dispute or take issue 

with the use of proceeds from the sale for a 

charitable purpose and providing free public 

education to students living on the Charleston 

Peninsula? 

A. No. 

Q. So you don't take issue with the AG's 

opinion as to the due application of the funds 

which FKAC would receive from the sale? 

A. Correct. 

Q. Do you know what Free Kindergarten 

Association of Charleston's source of funding 

was? 

A. I believe that in the years or several 

decades, let's say prior to the kindergarten 

stopping operations of the funding source of the 

R. p. 397
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trust, Marion Hankel Trust. 

Q. Do you have any knowledge as to whether 

or not the General Assembly appropriated funds to 

Free Kindergarten? 

A. Not to my knowledge. 

Q. Do you know whether or not the subject 

property was conveyed to Free Kindergarten as a 

gift? 

A. I happen to know it was not a gift.  It 

was purchased in 1963. 

Q. Do you know who the seller was? 

A. The seller was four individuals and four 

deeds that were recorded, I believe, on two days, 

or they might have been signed on two days and 

all recorded on the same day. 

Q. Okay.  You testified earlier that Free 

Kindergarten owed money to the City of Charleston 

at some point in time or had to pay money for 

full free simple title; is that right? 

A. Correct. 

Q. And that was part of the deal that Free 

Kindergarten received to take title to the 

property originally? 

A. Well, they had acquired one hundred 

percent ownership of the property in 1963, and 
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then almost immediately gave an undivided 50 

percent interest to the City, which they 

reacquired from the City, I believe, beginning in 

1970, and over the subsequent 15 years, at $1,000 

per year. 

Q. Okay.  Have you ever had any affiliation 

with Free Kindergarten Association of Charleston, 

such as being a member or board member, officer, 

or donor? 

A. No. 

Q. So you can't be considered an insider? 

A. No. 

Q. Or a related party? 

A. Correct, no. 

Q. Did the AG's Office tell you, I 

better -- I don't want to veer into another 

objection here.  Do you know whether or not the 

AG normally performs an appraisal of the property 

in these situations? 

MS. JOWERS:  Your Honor, I think 

that's speculation about what he knows about what 

the AG does. 

THE WITNESS:  You've answered it 

perfectly for me.  Thank you.  

THE COURT:  I will sustain that.  

R. p. 399
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Yeah.  Go ahead.

BY MR. TIBBALS:  

Q. Did you and Free Kindergarten 

Association ever execute an LOI?

A. No.

Q. The first document that you executed 

with Free Kindergarten was a binding contract, 

right? 

A. Yes, sir. 

Q. This case is not a dispute involving a 

testamentary or other trust that provides funding 

for FKAC, is it?

A. Correct.

Q. To your knowledge, at the time of the 

contract execution or the closing date, was there 

any written trust instrument or trustee that held 

or controlled Free Kindergarten's assets? 

A. No. 

Q. When did you first learn of Charleston 

County School District's involvement? 

A. I'm not exactly sure.  I know that 

Mr. Stringer had sent me a letter mentioning the 

Charleston County School District.  I don't think 

at that time it really registered with me.  The 

events in my memory that stands out is getting an 
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e-mail from Ms. Lynn Crooks, who was formally 

outside counsel for the school district, and 

then, I believe, getting a phone call from her.  

Q. Do you know whether or not the Free 

Kindergarten Association of Charleston ever 

signed a contract to convey the property to the 

school district? 

A. No.  I have no knowledge of that. 

Q. Is it your understanding that there's 

any question as to whether or not Free 

Kindergarten Association has dissolved? 

A. It absolutely has not dissolved, and all 

evidence is to the contrary, including 

Mr. Stringer's notice to the Attorney General 

which specifically says that the Association 

intends to close, and subsequently, to enter into 

dissolution activities. 

Q. Was Charleston County School District a 

party to your contract? 

A. No. 

Q. Okay.  What is your understanding as to 

why the school district wants to prevent the 

closing? 

A. My understanding is that they believe 

that through this litigation or by -- 

R. p. 401
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MS. ARIAIL:  Speculation, 

objection. 

MR. TIBBALS:  Okay.  

THE COURT:  I will sustain that.  

BY MR. TIBBALS:  

Q. Has CCSD advised you how it would use or 

apply FKAC's residual assets if it is entitled to 

those? 

A. No. 

Q. Okay.  Has CCSD ever contacted you in an 

attempt to reach any type of resolution or 

agreement for -- 

A. No.  

Q. -- the sale of the property? 

A. No. 

Q. What is your understanding, if the Judge 

awards specific performance, as to how Free 

Kindergarten Association of Charleston would 

execute a deed at this point in time? 

A. May I supplement my answer to your last 

question for a moment?

Q. Sure.  

A. In my response e-mail to Ms. Lynn 

Crooks, I did offer to meet with her, and I was 

never -- I don't believe I got a response to that 
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e-mail in 2018.  Will you please restate your 

next question?  

Q. Sure.  What is your understanding as to 

how Free Kindergarten Association of Charleston 

would execute a deed at this point in time if the 

Judge grants specific performance? 

A. My understanding is that the receiver 

would execute a deed. 

Q. There are documents in the record, 

Mr. Royal, that indicate that members of the 

board of directors assigned documents on behalf 

of Free Kindergarten Association.  Are you 

familiar with those? 

A. Yes. 

Q. So if the Free Kindergarten Association 

of Charleston didn't have the approval of all of 

the board of directors, how could they be 

authorized to enter into a contract? 

MS. ARIAIL:  Objection, 

speculation.

THE WITNESS:  I have a theory about 

that. 

THE COURT:  Just one second.  Basis 

for the objection?

MS. ARIAIL:  It calls for 
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speculation.  He's giving a theory.  That's the 

first line out of his mouth.

THE COURT:  I will sustain that.  

BY MR. TIBBALS:

Q. All right.  And based upon your review 

of the corporate documents, do you have an 

understanding as to whether or not the board of 

directors' approval is required in order to enter 

the contract like the agreement? 

A. My understanding is that the board of 

directors is not required and didn't formally 

exist. 

Q. And why didn't it exist? 

A. Because the corporate charter makes no 

mention of a board of directors. 

MR. TIBBALS:  In the corporate -- 

okay.  All right.  I might be done.  Your Honor, 

I think we're going to turn Mr. Royal over here. 

THE COURT:  Okay.  All right.  And 

then we'll get -- make sure we get all of the 

right documents in here.  All right.  

Do you want to take a break, or are you 

ready to start?  

MS. ARIAIL:  A short break would be 

appreciated.  
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THE COURT:  All right.  Let's do 

that.  Let's take five minutes.  Mr. Royal, you 

can't consult with your attorneys on the break.

THE WITNESS:  Yes, sir.

THE COURT:  But have a break and 

come right on back.  We'll start in on 

cross-examination.

(A recess transpired.) 

THE COURT:  Mr. Royal, we're back 

on the record.  

Mr. Stringer, you're going to start?  

MR. STRINGER:  Yes, Your Honor. 

THE COURT:  All right.  Very good.

MR. STRINGER:  Thank you.  

THE COURT:  On behalf of the Free 

Kindergarten Association.  

MR. STRINGER:  That's correct.  

THE COURT:  Your day has come. 

MR. STRINGER:  Can we refer to 

Exhibit 11, which is the purchase and sale 

agreement?  

THE COURT:  All right.

MR. STRINGER:  I've got a copy.

THE COURT:  Do you have a copy?  

And make sure Mr. Royal has got one.  That would 
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be executed purchase and sale agreement.  All 

right.

CROSS-EXAMINATION

BY MR. STRINGER: 

Q. Mr. Royal, I just wanted to go over some 

of these paragraphs in the purchase and sale 

agreement, which is Plaintiff's No. 11.  

A. Yes, sir. 

Q. First of all, the paragraph 2A talks 

about the down payment of $5,000; is that 

correct? 

A. Yes, sir. 

Q. And that was not to be refunded unless 

the circumstances in the following sentence 

arise, and I'm reading from the agreement.  If 

the seller A is unable to show authority for its 

agent to act on its behalf.  Was there an issue 

as to authority in your mind when you created 

this document? 

A. Mr. Stringer, I -- there was not an 

issue as to what I believe to be Ms. Wells' 

authority.  I believed and trusted in all of her 

representations to me and all of the evidence 

that had been before me.  

There was, I believe, an issue related 

Michael Royal--Cross Examination by Mr. Stringer
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to the documentation of that authority, and I was 

eager to assemble for myself and potential third 

parties, which is lenders and title companies, 

the documentation of that authority. 

Q. All right.  So there were no bylaws that 

you were aware of pointing Ms. Wells as a 

director, board member, or anything else? 

A. Correct.  I hadn't seen a specific 

instrument, let's say, showing an election or 

something like that. 

Q. Okay.  And there was no resolution 

allowing her to sign the contract or anything of 

that nature? 

A. I haven't seen that. 

Q. All right.  So in this paragraph 2A, if 

she was unable to show authority to act on behalf 

of the Free Kindergarten Association, then you 

would be entitled to a refund if that issue came 

up; is that correct? 

A. That's correct, if I had opted to.  I 

eventually was quite satisfied with the 

documentation related to authorities that I never 

sort of activated. 

Q. Okay.  And then part B states, is 

otherwise unable to convey good and marketable 

R. p. 407
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title to the property as 100 percent fee simple 

owner free from any educational use restriction.  

So if she couldn't convey a good marketable 

title, then you would also be entitled to a 

refund of $5,000, correct? 

A. Yes, under this. 

Q. Do you think that the issue with the 

Attorney General's Office would come under that 

category? 

A. No, sir. 

Q. Unable to convey good and marketable 

title? 

A. No, sir, I don't. 

Q. All right.  And, of course, the last 

thing is defaulting under the agreement.  So in 

any event, authority was at least enough of an 

issue for you to include it in the contract in 

the second paragraph.  Would you agree with that?

A. Well, I tried to nuance my answer a 

little bit by saying, the documentation related 

to authority.  I had every reason to believe that 

she did have authority when she signed this. 

Q. But there was no documentation; so that 

was enough of a concern to put it into the 

contract?  

R. p. 408
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A. Not exactly.  Sorry, I didn't mean to 

interrupt, Mr. Stringer.  I think there was 

documentation, but as I testified, I was quite 

eager to keep assembling that documentation. 

Q. Okay.  And then going down to paragraph 

3, you agreed to pay $1,000 of the seller's 

attorney's fees? 

A. Yes, sir. 

Q. Did that have to do with closing costs?  

Is that what you were -- 

A. No, sir.  I left that intentionally wide 

open.  Now, it is -- within the paragraph, it's 

titled, closing costs, and that's because it 

wasn't actually a payment, which would have 

created, in my opinion, a conflict interest.  

If I had just hired an attorney for 

Ms. Wells, that would have created a conflict of 

interest.  It is a reimbursement of legal costs, 

and the reason that it's in this paragraph is 

that it would have been reimbursed at the 

closing.  But there is absolutely no restriction 

on how she could have used that, and indeed, I 

had encouraged her to hire legal counsel for the 

Association in connection with the sale.  

And I was hoping that this would be 

R. p. 409
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evidence to her, that would encourage her to get 

legal counsel.  But she also could have used it 

for a closing, absolutely.  I felt that the 

$1,000 would have been very sufficient for the 

association's needs. 

Q. All right.  On paragraph 4, you said at 

closing, the seller shall convey to purchaser in 

fee simple by limited warranty deed, good 

marketable title.  Why was it not by a general 

warranty deed? 

A. That was very intentional, sir.  

Throughout the language of this entire contract, 

I was trying to make the terms as favorable to 

the seller as I could, and also to make the 

contract relatively simple, although I will 

admit, the provision around the closing date is 

unusual.  

And, again, that was due strictly to 

what I felt the seller's needs and requirements 

were, but otherwise, in this contract, I was 

trying to make everything as favorable to the 

seller as possible, and I was quite aware of the 

difference between a general warranty deed and a 

limited warranty deed.  I was not asking for a 

general warranty deed.
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Q. Well, isn't a general warranty deed the 

standard type of deed in these sort of real 

estate transactions? 

A. It may be the standard, yes, but I will 

tell you that, in my activities as an asset 

manager, whenever I'm on the selling side, I want 

a -- I want to sign a limited warranty deed.  And 

I've found that to be probably more attractive 

from Ms. Wells and the association's point of 

view. 

Q. All right.  Let's go to paragraph 5.  

Title defect not to be considered of default by 

seller, and it goes on, that the title to the 

property -- should the title to the property 

prove to be defective, the seller shall not, for 

that reason, be in default of this agreement and 

shall not be required to incur any expense to 

render title to the property marketable.  

That's a fairly unusual paragraph, 

wouldn't you say? 

A. Yes.  I would say that's unusual. 

Q. Yeah.  And was that again -- did you 

have some reason to think that the title would 

have a problem? 

A. Yes, sir. 

R. p. 411



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

206

Q. What was that?  

A. That related to the City of Charleston.  

I may have overplayed this paragraph somewhat, 

but my intention behind this, I knew that there 

was a cloud on title, that the City of Charleston 

apparently had some interest in -- a one-half 

undivided interest in the property that had not 

been resolved.  

I had spoken with Ms. Wells about it, 

and I had spoken with the City of Charleston 

about it.  I was hopeful that it could be 

resolved, but at the time of the signing of this, 

I didn't know if it would be resolved.  And I 

also didn't want to create any financial burden 

on the Association in terms of trying to get it 

resolved.

Q. And what about the authority issue with 

regard to Ms. Wells being able to sign not only 

the contract but the deed?  That was also an 

issue, was it not? 

A. I'm not aware of any issues.  Can you 

clarify the issue?  

Q. Well, if she didn't have authority, she 

couldn't sign the deed, and that would be a title 

issue, wouldn't it?  If she signed it without 

R. p. 412
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authority?

A. Yes, that would be a problem.  

Q. And if the -- 

A. Again, I might just add, and I've 

already testified to this, but I was satisfied 

with her authority.  I was just hoping to find 

more documentation.  

And during the year 2013, these 

provisions that relate to Ms. Wells providing 

further documentation of authority, although I 

had the right to pursue them, I didn't.  I never 

did because I didn't feel the need to, especially 

after seeing Judge Condon's order. 

Q. The agreement says that the seller shall 

not be required to incur any expense to render 

title to the property marketable.  Would you 

agree that the -- if she lacked authority, that a 

Court would need to rule on that? 

A. No. 

Q. That would be expensed to her or to the 

Free Kindergarten Association? 

A. No.  I don't believe that a Court's 

determination of her authority would be needed 

for her to have had authority.  I believe that 

the Court can rule that she has authority, but 

R. p. 413
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the Court would in essence, in my view, be 

recognizing the authority that she already had, 

not giving her authority. 

Q. All right.  Let's talk about paragraph 

6, further assurances.  

A. Yes, sir. 

Q. All right.  The seller -- and I'm going 

to cut through some of it.  The seller shall use 

reasonable and timely efforts to take any actions 

and execute and deliver such further documents as 

may reasonably be required in good faith to 

consummate the transaction.  

And then the next sentence, however, the 

parties do not intend for seller to bear any 

expenses arising from such further actions, and 

purchaser agrees to bear any such expenses.  

Again, we're here today trying to get 

some direction and to get some answers as to 

whether she, June Wells, had authority to enter 

into this transaction.  Do you think the Free 

Kindergarten Association should have to pay for 

that? 

A. I would just beg to differ with the 

statement, I think, embedded in your question.  

I'm not here today to question Ms. Wells' 

R. p. 414
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authority or to determine her authority.  I'm 

here to enforce the contract, and that's why I 

filed the lawsuit.  

I'm fully satisfied with her authority, 

but to the larger point is that, the language in 

paragraph 6 assumes a basis of fair dealing and 

good faith.  I believe that I extended in every 

way, fair dealing and good faith in my 

interactions with Ms. Wells and the seller.  

And I don't think that it is a 

reasonable argument to insinuate that I ought to 

pay for the association's litigation costs when 

the Association breaches the contract. 

Q. Well, I'm just reading this paragraph.  

The last sentence is interesting.  For example, 

if seller is unable to provide documentation, and 

you've testified that there was no 

documentation -- 

A. That's the opposite of what I testified 

to. 

Q. -- as far as bylaws or resolutions or 

that type of authority, correct? 

A. I need to -- beg to `differ with that 

statement.  I testified a moment ago that I had 

not seen a specific resolution or instrument 

R. p. 415
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conferring authority to Ms. Wells to bind the 

Association in this particular agreement.  I did 

not say that I have no documentation of her 

authority.  That is the opposite of what I have 

been saying.  

Q. I didn't say you had no documentation 

either.  

A. Okay.  So I did have, I believe, 

documentation throughout this process, and as I 

testified a moment ago, within the year 2013, I 

was so fully satisfied with that documentation 

and other representations that she had made to 

me, I felt no need to pursue the actions that are 

described in the last sentence of paragraph 6. 

Q. And on the last few words of that 

sentence, the purchaser shall bear any court 

costs.  What did you mean by court costs? 

A. This last sentence refers to the good 

faith efforts of the parties, if needed, to get 

some instruments showing authority, that they 

would cooperate to seek that -- that 

documentation and that I would bear the cost. 

Q. Mr. Royal, can you explain paragraph 8 

for us?

A. If I might read it into the record.  

R. p. 416
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Conditions to closing.  If the seller chooses a 

closing date after May 31, 2013, then by the 

close date, if purchaser, in his sole discretion, 

determines that a purchase of the property is not 

suitable for himself financially, he shall not 

have an obligation to close the agreement and the 

agreement shall terminate.  Yes, sir, I can 

explain that.

Q. Yeah.  What does that mean, not suitable 

for himself financially? 

A. What that means is that, I entered the 

agreement on April 23rd, 2013, with the 

Association.  My intention was to move quickly 

towards the closing.  My understanding was that 

the seller also wanted to do that.  

I did not know that there was actually 

going to be a five-year waiting period; however, 

I knew that there was at least the risk.  I had 

bound myself to close under any circumstances 

except the ones that you named earlier.  Again, I 

had no right of due diligence.  I had no right of 

inspection.  

I couldn't go in the property.  I was 

giving up a lot of things that a typical 

purchaser would have wanted and made this 

R. p. 417
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contract as simple and as favorable for seller as 

possible so that it would be an attractive 

contract.  

However, because I was giving this 

extraordinary freedom to the seller to choose a 

closing date and she had complete discretion over 

that, I was not sure that, at the time she 

decided to close, if it was more than a 

reasonable period from the effective date, I 

would be in a financial position to take on this 

large obligation. 

Q. That's my question really.  What does 

that mean, a financial position?  

A. For example -- 

Q. It's kind of nebulous to me.  

A. Okay.  Well, I can give you an example.  

Would you like me to give you an example?

Q. I could give you an example.

A. Okay.  

Q. You know, I don't -- it could be almost 

anything -- 

A. Yes. 

Q. -- from your standpoint, so it gave you 

a right to walk away from the contract?  

A. It gave me right to walk away from the 

R. p. 418
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contract.  I would have had to say I had a 

financial reason.  I understand that that leaves 

quite a lot of discretion to the purchaser, if 

that's what you're getting at.  It certainly 

does. 

Q. Exactly.  It's almost like an option -- 

A. It is. 

Q. -- with that clause.  

A. It's almost like an option, but it is 

not exactly the same.  But I agree with you, and 

I'm happy to admit, it creates a great deal of 

discretion for the seller.

Q. Okay.  

A. Or excuse me, for the purchaser. 

Q. When you checked the title back in -- I 

think you said it was 2011 when you first -- did 

you do a title search yourself or -- 

A. In 2012, I hired Mr. Tread Josey in part 

for that purpose. 

Q. Did you, yourself, when you were 

initially interested in this property, did you 

take a look at the tax records to see what the 

county -- 

A. Yes.  

Q. -- appraised it at? 

R. p. 419
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A. Yes. 

Q. And what did they appraise it at in 

2012? 

A. Zero dollars.  There was no reflection 

on the tax appraiser's website or tax assessor's 

website of any value given to this property 

because it was exempt.  And I have more recently 

looked back at it, and it still says zero.  

Now, I don't think that they think that 

the property is worth zero, but there -- I have 

no indication of how the county was valuing the 

property. 

Q. Okay.  Well, in 2014, do you know what 

they assessed it at?  Because if you look at the 

tax records, it seems like the county, in some 

years, was still taxing it, and then they have 

other years where it's zero.  

A. No.  Every year that I've looked at it, 

it has said zero, every single time.  

Q. I don't necessarily want to put this 

into evidence, but it's something I want to ask 

you about.  In 2014 -- and this is from the 

Charleston County South Carolina tax records, and 

I ask you if it shows a value for 2014 and 2015?  

A. Mr. Stringer, this is not a document 

R. p. 420
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I've ever seen.  Has this been produced to the 

parties?  

Q. Yes.  

A. I'm not aware of ever seeing this 

document before.  

Q. Okay.  

A. Can you give me the Bates number?  

Q. I've got another one with a Bates 

number.  Bear with me one moment, please.

THE COURT:  Let me see what you've 

got.

MR. STRINGER:  Your Honor, this was 

a letter that -- it's actually -- 

THE COURT:  There was some 

discussion, and I just saw it, in going through 

the booklet, under tab 40.  It had a bunch of 

stuff about a tax sale, and he testified he's -- 

MR. STRINGER:  This is different. 

THE COURT:  -- retrieved it from a 

tax sale.

MR. STRINGER:  Your Honor, this is 

an e-mail.  I may have troubled with this.  This 

is my secretary, Gretchen, my sister wrote an 

e-mail on April 11, 2018 -- 

THE COURT:  2018?

R. p. 421
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MR. STRINGER:  -- to Ms. Jowers 

about the Charleston County records and attached 

a copy of what we found as far as value on this 

property.  It's odd because there are tax years 

with no value.  In 2014, there is a value.  

THE COURT:  Which would have 

generated the December '15 tax sale?  

MR. STRINGER:  It's possible.

THE COURT:  Yeah.

MR. STRINGER:  Because there are 

taxes owed, but no value on it.  It's confusing.  

We tried to go back further than 2014, but 

couldn't find anything. 

THE COURT:  So you can add to -- he 

says he's not seen it, correct?

MR. STRINGER:  That's what he says.

THE COURT:  Okay.  All right.  

MR. STRINGER:  So if you haven't 

seen it, then --

THE WITNESS:  Mr. Stringer, I will 

stipulate, there are a hell of a lot of documents 

in this case.  It's possible it could have passed 

by without me seeing it, but I will tell you that 

I don't recognize the document.  I don't think 

it's been produced. 

R. p. 422
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THE COURT:  Does it generate a tax 

bill?  What is the purpose behind doing that?  

Are you trying to establish value?

MR. STRINGER:  The value, just to 

show what the county said it was worth in 2014. 

MR. TIBBALS:  I would object to 

relevance.  I would object to foundation.  I 

mean, I know he has to admit it because he's 

got -- he's trying to use it for impeachment, I 

suppose.  But I don't know where we're going with 

it. 

THE COURT:  I'm not sure either, 

but the '14 tax bill would have generated a 2015 

tax sale, your Exhibit 40.  But y'all didn't go 

into it, I don't think.  But he did talk about it 

with Toy Glennon and retrieving it from the tax 

sale; so something happened to generate a bill at 

some point in time. 

MR. TIBBALS:  Yeah, but I don't 

think it's probative evidence of value.  I don't 

think so.

THE COURT:  Well, of course you 

don't.  I'm with you.  All right.  Let's move on. 

MS. STRINGER:  Your Honor, that's 

all the questions I have of this witness.  I 

R. p. 423
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would like to submit my attorney's fee affidavit 

at this time. 

THE COURT:  Sure.  I will let you 

do that.  It wouldn't be more than $1,000, 

though, would it?  

MR. STRINGER:  That's all, yeah.  

Judge, I've never seen a case with so many pieces 

of paper.  We killed a lot of trees on this one.

THE COURT:  All right.  Very good.  

Thank you, Mr. Stringer.

MR. STRINGER:  Thank you, Judge.

THE COURT:  Very good.  Okay.  

Who's going next?

MS. SIMONS:  We do have a couple of 

questions, Your Honor.

THE COURT:  Sure, sure.  

Ms. Simons, go ahead.  

CROSS-EXAMINATION

BY MS. SIMONS:  

Q. Good afternoon, Mr. Royal.

A. Good afternoon.

Q. Would you agree with me, in the Black's 

Law Dictionary, the definition of fair market 

value, that it is the price that a seller is 

willing to accept and a buyer is willing to pay 

Michael Royal--Cross Examination by Ms. Simons

R. p. 424
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on the open market in an arm's length 

transaction?

A. I don't know if that's the definition in 

Black's Law Dictionary, but I don't have any 

reason to disbelieve you. 

Q. Okay.  I believe you've testified at 

length that on April 23rd, 2013, when you entered 

into this contract, that you were a willing 

buyer? 

A. Correct. 

Q. But Ms. Wells or FKAC wasn't a willing 

seller at that time, were they? 

A. They absolutely were. 

Q. Well, then what is the necessity of 

paragraph 7, allowing five years? 

A. Are you referring to an exhibit?  

Q. Yes, Exhibit 11 of the contract of sale.  

A. In paragraph 5?  

Q. Right.  Well, in 7, I believe it is, but 

it has the closing contingency.  

A. Yes, ma'am.  I'm going to read this if I 

may.

Q. Sure.  Go ahead.  

A. Paragraph 7, closing.  The closing 

agreement shall be held at the location property 

R. p. 425
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or at such other location mutually agreed to by 

the parties on April 9, 2018 or on such prior 

date chosen by the seller on reasonable notice to 

the purchaser.  

If for any reason, the seller's 

authorization changes to a person other than 

June M. Wells, the seller shall notify the 

purchaser and a closing date shall be within 60 

days after such change unless otherwise agreed to 

by the parties.  

As I have testified extensively today, 

Ms. Wells seemed particularly anxious about a 

deadline by which she needed to move her and the 

association's possessions and contents out of the 

building, and therefore, although I have been 

trying for, at that point, I think about 14 

months to acquire the building, the only way that 

I could figure to do it was to give her a 

superabundant amount of time and flexibility.  

Now, I didn't think that it would take 

that time, and to my best knowledge and belief, 

Ms. Wells was also very hopeful of getting to a 

quick closing, but there was something about 

Ms. Wells' mindset that created a serious anxiety 

about having a deadline, and therefore, I created 

R. p. 426
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that provision to remove the anxiety.  

Q. Okay.  

A. But the seller absolutely was a willing 

seller. 

Q. Ms. Wells didn't exercise her rights 

under this contract to close on April 23rd, 2013, 

did she? 

A. I wouldn't consider that a right.  I 

think we may have a disagreement in terms.  I 

consider it an obligation. 

Q. You didn't close in 2013? 

A. Correct.  Sorry, I may have 

misunderstood.  I thought you were talking about 

'18.  You're correct.  She did not close in 2013. 

Q. You didn't close in 2014?

A. Correct. 

Q. You didn't close in 2015?  

A. Correct. 

Q. You didn't close in 2016, 2017?  It 

wasn't until 2018 that Ms. Wells indicated some 

willingness to move forward with the closing, 

correct? 

A. No, that's not the way I would state it.  

She was continuously giving me signals and 

telling me that the closing was just around the 

R. p. 427
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corner. 

MS. ARIAIL:  Objection, hearsay.

THE WITNESS:  I've been asked a 

question about what Ms. Wells said. 

THE COURT:  I'm going to allow it.  

Go ahead. 

THE WITNESS:  In our conversations, 

Ms. Wells continuously gave me hope that we were 

very close to a closing and that she was making 

great progress in transitioning out of the 

building.  

In fact, on more than one occasion, she 

brought me to the building to look at her 

progress.  So she gave me every reason to hope 

that we would be closing soon at every point that 

I talked with her.

BY MS. SIMONS:  

Q. All right.  And that point didn't come 

until 2018? 

A. It never came.  I'm still waiting for 

it. 

Q. This property was never listed on the 

MLS, Multiple Listing Service?  

A. Not to my knowledge. 

Q. I believe you indicated that at the time 

R. p. 428



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

223

that you were entering with this contract, that 

there was other interest in the property? 

A. My understanding, from conversations 

with Ms. Wells, was that other people had 

expressed an interest in the property, yes. 

Q. And you're aware that around the time 

that you entered into this contract, there was 

another offer on the property? 

A. I have been made aware of that. 

Q. And that that offer was for $400,000? 

A. That's what I have come to understand 

recently. 

MS. SIMONS:  Okay.  All right.  

Thank you, Mr. Royal.  No further questions.

THE WITNESS:  Thank You.

THE COURT:  All right.  Ms. Ariail?  

CROSS-EXAMINATION

BY MS. ARIAIL: 

Q. Mr. Royal, Bright Ariail for Charleston 

County School District.  Let's go back to what 

you just said.  You just said that you just 

recently learned that Ms. Wells had an offer of 

$400,000 on the 34 Pitt Street property.  But 

that's not correct, is it? 

A. Excuse me?  

Michael Royal--Cross Examination by Ms. Ariail

R. p. 429
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Q. That's what you just said, right? 

A. I am confirming that that is what I just 

said.  I'm not going to confirm that anything 

that I said today is untrue. 

Q. Okay.  Do you recall your deposition a 

couple weeks ago? 

A. Yes, ma'am. 

Q. Do you remember a conversation about a 

gentleman named Carter Rowson? 

A. Yes. 

Q. And that Mr. Rowson and you were 

acquainted, I believe it was in 2013?  Do you 

recall that? 

A. I believe we were acquainted in 2013. 

Q. In fact, just last week, you just 

produced documents, e-mails between you and 

Mr. Rowson, correct? 

A. Correct.

Q. And Mr. Rowson is the real estate agent 

that had made the -- that had approached 

Ms. Wells and had made that $400,000 offer; isn't 

that correct? 

A. I believe that he made an offer, and I'm 

saying that based on production that I believe 

was made by your client. 

R. p. 430
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Q. Well, actually, you had conversations 

with him via e-mail, right? 

A. I did.  I was aware that he was 

interested in the property, and I believe he -- 

we had e-mail communications in which I told him 

that I believed that Ms. Wells was aware of his 

interest.

MS. ARIAIL:  I apologize, Your 

Honor.  I've got to get organized.  

THE COURT:  All right.  Take your 

time.  

MS. ARIAIL:  For housekeeping, how 

would you like for me to mark my exhibits?  CCSD 

1 through --

THE COURT:  That would be fine.  

You've got a different sticker, too, it looks 

like.  

MS. ARIAIL:  Is that good or bad?  

THE COURT:  That's good.  They'll 

stick out.  

(CCSD EXH. 1, was marked for 

identification.) 

BY MS. ARIAIL:  

Q. Mr. Royal, I've marked as Exhibit CCSD 

No. 1, an e-mail -- it's got an e-mail chain 

R. p. 431
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between you and Mr. Rowson.  The top e-mail is 

dated -- which is the last one I believe, is 

dated December 4th of 2013.  Are you familiar 

with that document?  

A. I believe this is a document that I am 

familiar with.  

Q. In fact, this is the document that was 

produced to me just days before your deposition; 

is that correct? 

A. Yes, I believe so. 

Q. And we looked at it during a deposition, 

right? 

A. I believe so. 

Q. And if you go to the very first couple 

of pages, it's just title blocks, what have you.  

So if you go to Royal -- the page that's 

designated as Royal 5802.  It looks likes that's 

the first e-mail, and it's also on December 3rd; 

is that correct? 

A. Yes. 

Q. And it indicates that you and Mr. Rowson 

met at someone's home a couple of weeks ago.  Is 

that what the title block says? 

A. Yes. 

Q. All right.  And do you agree that this 
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is a true representation of the e-mails that 

transpired between you and Mr. Rowson on December 

3rd and December 4th? 

A. I have no reason to think that it's not 

authentic. 

MS. ARIAIL:  All right.  I would 

like to submit this as CCSD 1. 

THE COURT:  Is there a question?

MS. ARIAIL:  Yes, sir. 

THE COURT:  What's the question?  

BY MS. ARIAIL: 

Q. Question is, let's go back to 5802.  The 

first e-mail from Mr. Rowson to you.  Hello, 

Michael, I wanted to reach out to you and give 

you my contact information.  Then it goes on and 

talks about a couple of things.  

I also looked at your website and 

noticed that your office address is 34 Pitt 

Street.  I have been sending letters to the owner 

listed in the tax records about trying to 

purchase this space.  What a small world.  Here's 

a letter of intent I was trying to send below.  

Did you receive that letter of intent?  You did, 

right? 

A. I may have.  I don't have a memory of 
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seeing that.

Q. You haven't produced it, have you? 

A. No. 

THE COURT:  That e-mail was from 

Mr. Rowson to Mr. Royal? 

MS. ARIAIL:  And there are also 

responses back from Mr. Royal.

THE COURT:  Okay.

MS. ARIAIL:  It's a whole e-mail 

chain. 

THE COURT:  Okay.  All right.  

MS. ARIAIL:  I didn't bring you a 

notebook. 

THE COURT:  That's okay.  That's 

all right.  Do you want that in evidence?

MS. ARIAIL:  Yes, sir. 

THE COURT:  Any objection?  

MR. TIBBALS:  You know, based upon 

the Court's ruling today, it does have some 

hearsay in it.  

THE COURT:  I was trying to figure 

out, was this for impeachment purposes, or is 

this substantive evidence that you're offering 

this? 

MS. ARIAIL:  Your Honor, he 
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mentioned offers from other people in cross with 

the AG's office. 

THE COURT:  Correct. 

MS. ARIAIL:  There are -- I have a 

copy of the letter of intent, which will be 

offered in my case in chief. 

THE COURT:  Okay.

MS. ARIAIL:  This is to impeach 

Mr. Royal and say that he did -- he has indeed 

received that information back in 2013. 

THE COURT:  Okay.  All right.  He 

doesn't recall receiving a letter of intent was 

his testimony, but he does recall and acknowledge 

the e-mail chain?  

MS. ARIAIL:  Yes, sir. 

THE COURT:  All right.  It does not 

need to come into evidence.  Okay?

MS. ARIAIL:  Okay.  

THE COURT:  All right.  The point 

is made.  

BY MS. ARIAIL: 

Q. Do you still have the exhibits in front 

of you?  

A. I do.  

Q. So I understood at the end of your 
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testimony on direct, you indicated that a board 

of directors for Free Kindergarten did not 

formally exist; is that correct? 

A. I mentioned a little while ago that I 

had a theory about how these things work, the 

line of work that I was about to do and got 

objected to.  But, yes, the charter from 1901 

does not mention a board of directors.

Q. And so your theory is that, there's no 

board of directors required to approve any 

transaction to substantially sell the assets?

A. Will I not be allowed to give my answer 

in full to my theory?  

THE COURT:  Well, first, you've got 

to answer her question.

THE WITNESS:  Yes.

THE COURT:  And then I'm going to 

allow you to explain your answer.  First, you've 

got to answer her question.

THE WITNESS:  Can I get you to 

repeat the question, please?  

BY MS. ARIAIL:  

Q. I was referring to your prior testimony, 

as I understood it, while you were on direct.  

A. Yes, ma'am. 
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Q. And what I read was that the board of 

directors did not formally exist.  So my question 

is, if the board of directors does not formally 

exist, then there's no requirement for a board of 

directors to approve this transaction?  Is that 

your testimony? 

A. That's part of my theory, and I would 

agree with that statement. 

Q. Do you want to explain your theory for 

the Judge? 

A. I would.  I was actually very late 

seeing the charter, and I have CCSD to thank for 

production.  I believe that it probably was 

within materials that I provided to the receiver.  

I provided box loads of documents, many of which 

I hadn't even seen so many of them.  

But that charter, which I saw for the 

first time a few weeks ago, provides nothing 

about there being a board of directors; however, 

there are, as we've seen already today, documents 

from the 1990's and maybe before that talk about 

a board of directors.  

My theory is that this is a membership 

corporation that was formed based on a law that 

was passed in 1900 which did not require boards 
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of directors for what we now call nonprofit 

corporations.  And if I may expand on this for 

just a moment, it won't take long.  

I believe the two exhibits that are 

already in evidence today, No. 61 and 62, are a 

perfect illustration of this theory.  In it, the 

amendment of the resolution that was passed in 

1970, not 1971, was passed by the members, not 

the board of directors, as CCSD has alleged in 

its pleadings.  

But the members of the Association 

passed a resolution to benefit Charleston School 

District No. 20.  That resolution passed by the 

members was certified by someone called directors 

or authorized managing board.  The undersigners 

were five individuals who signed in their 

capacity as officers, not as directors of a board 

of directors.  

And one of those signers was Ms. Wade 

Murray, Ms. June Wells' mother.  She signed as 

director of kindergarten, meaning that that 

position, which her daughter, June Wells was 

ultimately to occupy, was one of the positions 

which had authority and would have been called 

the managing board.  
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Now, if you go from Exhibit 61 to 

Exhibit 62, then you will see that the State of 

South Carolina called this group of individuals, 

who were not calling themselves directors on a 

board of directors, it called them a board of 

directors in the first sentence of the document 

certifying this resolution from the State of 

South Carolina.  

So my theory is that this is an 

organization that did not have a formal board of 

directors, but because South Carolina's statutory 

law was changing and because it was becoming more 

common for nonprofit organizations to have boards 

of directors, the authorized agents, if you will, 

within the organization came to call themselves, 

in effect, a board of directors even though there 

was not a formal election into a board of 

directors.  

But they were calling themselves the 

board of directors, even though it was probably 

better to have called themselves the managing 

board.  That's my theory. 

Q. So based on your theory then, all of 

this documentation that you've submitted as 

evidence, for example, Plaintiff's 7, where 
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Ms. Wells is shown as a director is -- relates to 

an administrative director; is that correct? 

A. No, that's not exactly what I'm saying.  

I believe that she did occupy a role as 

administrative director.  

Q. And that's what Exhibit 7 says, correct? 

A. I believe that exhibit refers to a 

director of the kindergarten, and that most 

likely would have been an administrative 

position.  That does not exclude that role from 

also having been a position of authority.  

And as I've just pointed out, this 

resolution, which your client is relying upon for 

its interest in this case, one of the signers on 

the managing board is Ms. Wade Murray, signing as 

director of the kindergarten.  She had previously 

occupied the role of president of the 

Association.  

By this point in time, she was occupying 

the role of director of the kindergarten and was 

one of the five people signing this document, 

authorizing charter amendments. 

Q. But you agree that Exhibit 7 provides no 

support for your theory that Ms. Wells had 

authority to sign purchase and sale agreement, 
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which allows for Free Kindergarten to transfer 

their remaining assets to you as an individual? 

A. Ms. Ariail, I'm going to do my best 

today to avoid making statements by way of your 

questions.  The statement in your question is 

saying the exact opposite of what I just 

testified to.  

The article that you're holding in your 

hand, the News and Courier article is an article, 

which says June Murray Wells was director of the 

kindergarten.  I just pointed out three times in 

a row that -- 

Q. All right.  Let's talk about it then.  

A. Excuse me, I would like to make a full 

answer.  I have sworn to do so today.

Q. This is cross-examination.  Let me ask 

you questions about this document.  

THE WITNESS:  Am I allowed to -- 

THE COURT:  I think you've made 

your point, at least I understand it.  Go ahead 

and let's move forward.

BY MS. ARIAIL: 

Q. All right.  Do you have Exhibit 7 in 

front of you? 

A. No. 
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Q. Please find it.  That's the exhibit 

we've been talking about.  

THE COURT:  It's the newspaper 

article. 

THE WITNESS:  I have it. 

BY MS. ARIAIL:  

Q. All right.  The title of this article 

is, part-time job at Hankel Kindergarten grows on 

director, correct? 

A. Yes, ma'am.

Q. And it shows a picture of Ms. Wells; is 

that right?

A. Yes, ma'am. 

Q. And it explains how she first got 

involved with the kindergarten, that her 

mother -- this is paragraph 2 -- who was director 

of the kindergarten, needing someone to help out 

until she returns, specifically talking about a 

teacher that had been in the wreck; is that 

correct? 

A. Yes, ma'am. 

Q. And it goes on, and it talks about 

Ms. Wells first worked as a driver; is that 

right? 

A. Yes, ma'am. 
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Q. And then it goes on and says, Ms. Wells 

became director of the school when her mother 

died in August, right? 

A. Yes, that's right. 

Q. And she talks about all the children 

that they teach.  Some of them are from 

one-parent families; some of them shy.  But they 

come -- once they come here, they become more 

self-confident, right? 

A. Yes.

Q. And then it says, Ms. Wells and her 

assistant Ms. Norman Sedano are responsible for 

keeping up with 20 4- and 5-year-olds from 9 to 

11:30 a.m.  That's a typical position for a 

school administrator or a kindergarten 

administrator, correct? 

A. I don't know.  I've not been in that 

occupation before.  I will accept what you are 

saying.  

Q. And then she talks about operating on a 

shoestring budget because they are funded through 

the interest from the estate that's been 

mentioned here a number of times today.  

Everything we have, from art supplies, toys, 

paper towels.  This is the sort of thing that 
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Ms. Wells was involved with, correct? 

A. I think she was involved in multiple 

levels and different roles.  She certainly did do 

the things, to my knowledge, that are mentioned 

in this article. 

Q. And that's what a kindergarten director 

or administrative-type person over a kindergarten 

would do, right? 

A. That would be speculative on my part, 

but I'm going to agree with you. 

Q. And those sorts of duties do not 

transmit to an affirmative authority to be able 

to sell the primary asset remaining in a 

nonprofit, correct? 

A. Incorrect, incorrect.  And I would point 

you again to Exhibit 61, Plaintiff's Exhibit 61.  

Ms. Wells' mother, Ms. Wade Murray, is signing as 

director of the kindergarten.  Is it -- something 

is being missed in translation, but I think only 

the -- 

Q. I understand what you're saying loud and 

clear.  I don't need to hear it repetitively, 

but -- 

A. Then I'm not sure why you're still 

asking the questions.  It is theoretically 
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possible for a person to occupy two roles at one 

in the exact same instance, and that is the case 

here.  You can be a director of the kindergarten 

and also a member of the managing board that is 

authorized to sign amendments into law in South 

Carolina under the --  

Q. Let's look at Exhibit 9, please, 

Plaintiff's Exhibit 9.  

A. I see it. 

Q. This is an e-mail chain back and forth 

between you and Mr. Robinson; is that right? 

A. Yes. 

Q. And what is the date of the first one 

that's from you to Mr. Robinson? 

A. The date is November 20, 2012. 

Q. And so that was prior to Mr. Robinson 

performing his appraisal; is that right? 

A. Correct. 

Q. And in fact, Mr. Robinson had not even 

seen the property yet at that point; is that 

right? 

A. I believe that's correct. 

Q. Okay.  And if you look at the third 

paragraph, I mentioned that I described the 

property to you and that you told me, there is a 
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potential that your value conclusion may be lot 

value.  She didn't seem phased by that at all.  

So prior to Mr. Robinson even seeing the 

property, you were providing information to him 

related to what you believed the value should be, 

correct? 

A. I'm not aware of him not having ever 

seen the property.  He had not conducted the 

appraisal, to my knowledge, at this point, which 

is what you asked me earlier.  

But I certainly wouldn't testify that 

Mr. Robinson didn't have knowledge of the 

property, hadn't seen the property, hadn't gone 

on Google maps and looked at the property.  So, 

no, I would disagree with your statement. 

Q. Let's look at Plaintiff's Exhibit No. 

12.  

MR. TIBBALS:  Your Honor, 

Plaintiff's 12 was proffered and not admitted 

into evidence. 

THE COURT:  Right.  So that's not 

in evidence.  

MS. ARIAIL:  All right.  

BY MS. ARIAIL: 

Q. Plaintiff's 12 is a letter from Dodds & 

R. p. 446
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Hennessy to Ms. Wells.  

A. I'm not seeing it here. 

THE COURT:  He might not have it if 

it's not in. 

MR. TIBBALS:  I'm happy for it to 

be admitted into evidence if she wants to ask him 

about it. 

MS. ARIAIL:  We can do that, or I 

can save it for my case-in-chief.  I understand 

that the Court's -- 

THE COURT:  I understand how trials 

work, but it was objected to, and I kept it out.

MS. ARIAIL:  Okay.

THE COURT:  And so it's probably 

best that we not go into it at this time. 

MS. ARIAIL:  All right. 

BY MS. ARIAIL:

Q. You testified a couple of times today 

that you recommended to Ms. Wells that she find 

legal counsel to assist her with the negotiations 

and the execution review of the purchase and the 

sales agreement, correct? 

A. I encouraged her to get legal counsel in 

connection with the association's sale of 

property. 
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Q. But you have no written evidence of that 

recommendation, correct? 

A. No, I don't.  That was the first time I 

heard Mr. Stringer's name back in 2012 or '13.  

Q. But you never wrote her, in any of your 

communications with either her by letter or by -- 

with her son, and recommended that she get legal 

counsel in writing, correct? 

A. Not to my memory.  My communications 

with Ms. Wells were usually by phone or by 

visiting her at the Confederate Museum. 

Q. But there was a time that you 

recommended that her son assist her with this 

sort of information, this sort of decision, 

correct? 

A. Yes. 

Q. You did do that in writing, correct? 

A. Yes. 

Q. Let's look at Exhibit 10, Plaintiff's 

10.  All right.  Have you got Exhibit No. 10? 

A. 10?  Yes.

Q. All right.  And I believe you testified 

that this was the cover letter from you to 

Ms. Wells when you first sent her a draft.  I 

used that word.  Real estate purchase and sale 

R. p. 448



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

243

agreement; is that right?

A. I had sent her an offer.  It was a 

finalized offer. 

Q. Okay.  And this is the cover letter that 

accompanied that offer, right?

A. Correct.

Q. And that offer is attached to this cover 

letter, correct? 

A. Yes. 

Q. And in paragraph 2 -- excuse me, 3, you 

indicate that another important feature of the 

contract is that it is structured like an option; 

is that right? 

A. Yes. 

Q. And that option allowed you to get out 

of the contract if it was not at your financial 

advantage; is that right? 

A. Incorrect, or at least partially 

incorrect.  This contract had different terms 

than the ones that Ms. Wells eventually signed on 

behalf of the Association, and this contract 

would have closed in 2013.  This is at an earlier 

date, January '14 instead of April.  

I did not have as much information at 

that point about the City of Charleston's 
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interest in the property and other matters 

including FEMA maps, the possibility of using the 

building towards my intended purpose, et cetera.  

So, yeah, there were -- as I had 

mentioned in that same paragraph that you just 

referenced, possible insurmountable challenges.  

That was the term that I used. 

Q. And so you structured it like an option; 

is that right? 

A. Correct. 

Q. And the option is found in paragraph 7, 

which indicates purchaser's option to close.  

Purchaser and seller intend for this agreement to 

function similarly to an option contract in that 

the purchaser shall have the option but not the 

obligation to close the agreement by the closing 

date, right? 

A. Correct. 

Q. Is that the option that you were 

addressing there?

A. Yes.  And I would say that would be 

similar to what you might find in a commercial 

contract.  There's an inspection period in which 

the purchaser can walk away and generally has the 

right to walk away with their down payment.  That 
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was the intention here.  I subsequently, in the 

executed version, did not have that -- that 

language.  

Q. But there is an option in the second 

contract, right? 

A. It's not exactly an option, but it's 

close.  As I said to Mr. Stringer, I believe it 

was -- is it Mr. Stringer?  

THE COURT:  Yes.  Yes.

THE WITNESS:  It gave discretion, 

but it was pinned down to financial difficulty or 

financial hardships.  I agreed, though, earlier 

that that does give quite a lot of discretion to 

the purchaser. 

Q. In fact, it gives you an option from the 

period of June 1st, 2013 until April 9th of 2018, 

you could decide whether you close or not, right?

A. Now, are you referring to Exhibit 10?  

Because I --

Q. No.  I moved on to Exhibit 11. 

A. I have not, okay.  I didn't hear that, 

Exhibit 11.  Yes, under this signed contract, I 

was one hundred percent obligated to close if the 

seller chose a closing date within 38 days, which 

I was very hopeful of.  
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Beyond that, it would seem like the 

normal scope that you might see in a residential 

contract.  And there was no particular reason for 

choosing May 31st.  That's what I put down on 

paper.  

But the thinking was, if it didn't close 

within a reasonable period of time, then I was 

not going to necessarily be aware of what my 

future financial status would be.  For example, I 

might have lost hope or moved on or purchased a 

different property, or I might have maintained 

hope.  

But because life circumstances -- and 

this actually happened -- I ended up moving into 

a different place.  If I hadn't been in a 

financial position to close, I wanted to be able 

to walk away -- 

Q. And this is an option -- this was an 

option for you, right?  You had the ability to 

decide whether or not, at your sole discretion, 

you closed any time from June 1st, 2013 until the 

closing date on this particular version before 

amendment is April 9th of 2018? 

A. Ma'am, you have -- 

Q. So that was your option, correct?  
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A. -- asked me, I think, three or four 

times now if this is an option.  I have said in 

each and every occurrence that it is not exactly 

the same as an option.  When I hear the word 

option, that means that there is -- 

MS. ARIAIL:  Your Honor -- 

THE WITNESS:  -- a right for any 

reason at all --

MS. ARIAIL:  Your Honor, would you 

instruct the witness to -- 

THE COURT:  I think he's trying to 

explain his position.  Go ahead, Mr. Royal.  

THE WITNESS:  Yes, sir, thank you.  

And the word option has a particular meaning in 

contracts and securities, and what it means is 

that, the owner of an option can walk away for 

any reason at all.  In this contract, although as 

I've said before, it gives a great deal of 

discretion, I was putting myself within the 

bounds of financial hardship, and that was the 

intention.  

I don't know if you want to go into 

this, but there is absolutely not one second that 

passed from the effective date until today when I 

had any intention of exercising what you're 
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calling as an option and what I'm saying was a 

way for me to walk away if I was in a financial 

hardship.  At every single point, I wanted to 

close it. 

BY MS. ARIAIL: 

Q. And this clause that you and I are 

discussing, which I'm calling an option, you 

never paid an option fee for that option, did 

you? 

A. If you are going to call this an option, 

then I would say, I absolutely did.  I paid a 

$5,000 option fee, and again, I'm not agreeing 

with your language.  But I paid $5,000 that was 

nonrefundable except for under various 

circumstances.  So if you want to call this an 

option, I paid $5,000 for it. 

Q. And let's talk about this $5,000.  That 

$5,000 was a portion of the purchase price, 

correct?  It was merely a down payment; it was 

not an option fee, correct?

A. Incorrect.  And again, we're talking in 

analogies and metaphors.  You're insisting on 

calling this an option.  

I'm saying, I want to register my 

disagreement with that term.  But if we're going 

R. p. 454



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

249

to have to use your metaphor, then I disagree 

with you saying that the $5,000 down wouldn't be 

considered, in this metaphorical universe you're 

creating, an option fee. 

Q. It was part of the purchase price, 

correct? 

A. Yes. 

THE COURT:  27 I've got as the 

handwritten letter. 

MS. ARIAIL:  I'm showing 27 and 28 

in my notes is the order and the affidavit.  

THE COURT:  I don't think so.  

MS. ARIAIL:  I think it's 29A. 

THE COURT:  Yeah.  28 is the letter 

from Ms. Jowers; 29A is affidavit of Ms. Wells, 

and 29 is the Probate Court order.

MS. ARIAIL:  Okay.

MR. TIBBALS:  Is that what 

Mr. Royal has, too?

Mr. Royal:  I have 28 as the cover 

letter; 29A as the affidavit and 29 as the order.

THE COURT:  That's what I've got.

MR. TIBBALS:  And I apologize, Your 

Honor.

THE COURT:  That's all right.  

R. p. 455
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MS. ARIAIL:  I'm just going to stop 

and ask.  

THE COURT:  All of those were in 

evidence, as I recall.

BY MS. ARIAIL: 

Q. Mr. Royal, let's look at Exhibit 29A 

first.  That's the affidavit of June Murray 

Wells.  And paragraph 1 says, I am the last 

living advisory member of the Free Kindergarten 

Association of Charleston, correct? 

A. Correct. 

Q. And this is another name that I believe 

you have relied on that proves that Ms. Wells 

intentionally had authority to sell the last 

remaining asset of Free Kindergarten; is that 

right? 

A. Yes. 

Q. And if you'll look at Exhibit 29, which 

is the order.  If you look at the second page, 

Bates Royal 197, if you look at this first full 

paragraph, second paragraph of that document, it 

starts, June Mary Wells is the last advisory 

board member of Free Kindergarten; is that 

correct? 

A. Almost.  It says, June Murray Wells is 

R. p. 456
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the last -- 

Q. I said it starts, correct? 

A. You had it incorrect. 

Q. It starts, June Murray Wells is the last 

living advisory board member of the Free 

Kindergarten.  

A. Yes, ma'am.  You deleted the word 

living. 

Q. If you look at the affidavit and you 

look at that language in the order, they're 

essentially the same language, correct? 

A. Well, the word board is missing. 

Q. The word board is missing, but other 

than that, the remainder of the paragraph is 

basically verbatim from Ms. Wells' affidavit; is 

that correct? 

A. No.  The affidavit says, I, because it's 

speaking from the first person.  And this order 

is speaking from the Judge.  

So it says, June Murray Wells in the 

third person, and they both say, last living 

advisory.  Then the Court can search the word 

board which was missing apparently from the 

affidavit, and then they both say the word 

member. 
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Q. Okay.  And the remainder of the 

affidavit and the remainder of the paragraph in 

the order is essentially a regurgitation of 

Ms. Wells -- 

A. I'm not prepared to testify to that. 

Q. Why don't you take a look.  

A. Okay. 

THE COURT:  Let me just ask:  Is 

that your position, Ms. Ariail?

MS. ARIAIL:  Sure.

THE COURT:  All right.  I can read 

it myself.  All right?  

MS. ARIAIL:  All right.

THE COURT:  I got it. 

MS. ARIAIL:

Q. And, Mr. Royal, you've recently 

discovered information about the advisory board 

for the Free Kindergarten Association; isn't that 

correct? 

A. Yes, ma'am.  The night after the 

third -- the second day of deposition and before 

the third day of deposition of myself, I saw the 

charter for this organization for the first time.  

And I did notice that there was 

something at the very end called an advisory 
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board which was made up of men and must always be 

made up of men.  And my idea, this board advisory 

was probably mistaken in these documents, and it 

wasn't drafted by Ms. Wells, to my knowledge. 

Q. All right.  So you're no longer claiming 

that she was on an advisory board and -- as it 

occurs in this order or that she was the last 

living advisory member of Free Kindergarten; is 

that right? 

A. I believe she was the last surviving 

member of the Association.  I also believe that 

she was a member of a board, in whatever that 

meant to the Association, but probably was 

intended to mean managing the board, people with 

authority.  I don't know where the word advisory 

came from in these documents. 

Q. But clearly Ms. Wells was not a man, 

right? 

A. Not to my knowledge. 

Q. Let's look at Plaintiff's Exhibit 

No. 32.  

A. Yes, ma'am. 

Q. I believe this is a document that you 

testified to earlier trying to discern what the 

City of Charleston's interest in the property 
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was; is that correct? 

A. Yes.  I was trying to work out the title 

issue that I had identified going back to 1963. 

Q. All right.  And this document is dated 

May 29th of 2013; is that right? 

A. Yes, ma'am. 

Q. And by this letter to Ms. Carducci, 

third paragraph in, Ms. June Murray Wells was 

associated with both the kindergarten, where she 

began teaching in the 1960's and the Association, 

where she became and remains the director.  

At this point in time, the only thing 

that you saw fit to share with the City of 

Charleston was that she was a kindergarten 

teacher and a director.  You didn't mention 

anything about her going on a board of directors 

or any other type of official capacity other than 

administrative director; is that right?

A. When I was writing this letter, my 

intention and my belief at that time was that she 

was -- 

Q. Please answer my question first.  

A. I was trying to, but can you repeat the 

question? 

Q. It was a yes or no question.  

R. p. 460
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A. Okay.  Go ahead. 

Q. At the time that you wrote this letter 

and you were dealing with the city, in an 

official capacity, taking it on yourself on a 

property that you did not own, to deal with a 

claim made by the city on the property, rather 

than inform Ms. Carducci that Ms. Wells had some 

sort of authority related to the property and 

that she had asked you to do this, your 

indication was, she's a teacher.  She's the 

kindergarten director.  

That's the extent of it at this point in 

time on May 29th, 2013, correct? 

A. I can't answer that question without 

addressing the many statements that you've made.  

I cannot answer that question with a yes or no, 

ma'am.  Can I ask for some clarification?  

First of all, what do you mean that I 

was writing in an official capacity to the city?  

I want to answer your question, but I'm unclear 

on what you're meaning. 

Q. I'm not here to answer your questions, 

you're here to answer mine.  

A. I'm trying to get clarification on your 

question.  
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Q. All you called her was a teacher and a 

kindergarten director, right? 

A. No, that's totally incorrect.  I don't 

know how you read it that way.  

Q. Ms. June Murray Wells was associated 

with both the kindergarten, where she began 

teaching in the 1960's and the Association, where 

she became and remains the director.  

A. Yes. 

Q. As the director of the kindergarten.  

A. No.  That sentence explicitly divides 

role related to kindergarten and role related to 

Association.  It explicitly divides those things. 

Q. Where does it explicitly say, board of 

directors? 

A. Again, you're inserting a statement into 

my mouth.  But my understanding, at this point in 

time, is that Ms. Wells, the way she described 

herself to me was not only the last member, but 

the last surviving director on the board of 

directors.  

Now, my understanding and the reason 

that I use the language this way is that, I 

believe that she had a role with the kindergarten 

and with the Association, and her primary role 
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with the Association was director.  Now, I don't 

know how you read that in a different way.

Q. I don't see board of directors on there.  

A. Well, okay.  I'm not going to ask 

questions.  

Q. You talked about the tax sale.  

MS. ARIAIL:  My notes and their 

document numbers are not numbered after all, I 

apologize.  

THE COURT:  That's all right.  Tax 

sale stuff.  I think it was around 40 or 

something, wasn't it? 

MS. ARIAIL:  Yes, sir. 

THE COURT:  I think we looked at 

that a minute ago. 

THE WITNESS:  Your Honor, would it 

be possible to take a one-minute break and get a 

drink of water?  

THE COURT:  Sure, sure.  

(A recess transpired.) 

BY MS. ARIAIL:  

Q. All right.  Let's look at Plaintiff's 

40.  

A. My exhibits go from 38 to 46.  If you 

will bear with me for just a moment so I can find 

R. p. 463



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

258

it.

THE COURT:  Did y'all have 40 come 

in?

MR. TIBBALS:  I don't think 40 came 

in, Your Honor.

THE COURT:  I'm not sure they ever 

offered it.  We talked about it twice, but I 

don't -- I'm not sure that it was offered.

MS. ARIAIL:  All right.  I'll move 

on.  

THE COURT:  38 was that quitclaim 

deed from the city, though, was what that one 

was.  

MS. ARIAIL:  Yeah, I've got tax 

sale written, but it is in my notebook now.

THE COURT:  All right.  

BY MS. ARIAIL:  

Q. All right.  Let's look at 47.  

A. Okay.  I have it.

Q. All right.  When you testified about 

Exhibit 47, which is a letter from you to 

Ms. Wells that contains an example about you 

possibly renting the property back from her, 

going ahead and closing and renting the property 

back, you indicated that that -- you did not want 
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to do that and put the Association in a worse 

financial position; is that right? 

A. Not exactly.  There were two ideas 

referenced in this letter.  The first idea 

referenced in paragraph 1 was about an idea -- 

was about June Wells offered to close the 

contract and have the Association rent it back 

from me, which I told her I would not do because 

it would put the Association into financial 

obligations that it had no reason to do.  

The remaining part of the letter 

discusses the proposal that I had in the 

alternative, which I believe would not put the 

Association into further financial obligations 

but would allow me go ahead and close the 

contract.  I would allow her to continue to 

possess the property as long as she needed up 

until the end of five years. 

Q. And you actually made the decision not 

to do that; is that right? 

A. She made the decision not to do that, I 

believe.  She did not respond to this alternative 

proposal. 

Q. Do you remember having communications 

with Mr. Bill Wells about this? 
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A. Yes. 

Q. And during your deposition, you actually 

testified that you decided not to do this, that 

this was not in your best interest; is that 

right? 

A. I think you're mixing two things up.  I 

believe the thing that I talked about with Bill 

Wells, that I had decided not to do, was to make 

improvements to the property to try to keep it 

secure.  But I might be getting things mixed up.  

It's possible that we were discussing 

this proposal.  I might be mixed up on that.  I 

know that there was something that arose between 

Mr. Wells and I, where I believe he did 

eventually speak with his mother about it, and I 

feel like Ms. Wells did not want to do it.  But 

there was some concern about getting financing 

and so forth. 

Q. In fact, it was your decision not to do 

that because of financing, right?  There's an 

e-mail that we discussed during your deposition; 

so you say, I have run into a few traps.  I don't 

think it's going to be possible to get financed 

given the short-term nature of the lease and the 

current condition of the building.  

R. p. 466
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What were the few traps you ran into?  

Do you remember that conversation at your 

deposition? 

A. I remember having some conversation 

about that language.  I don't have the document 

in front of me. 

Q. Okay.  But that's what the -- that was 

your ultimate response about this lease -- 

A. I'm still unsure -- 

Q. -- arrangement, correct?  

A. Sorry, I didn't mean to interrupt. 

Q. That was your ultimate response related 

to this lease agreement, correct? 

A. I'm still not sure if that language 

relates to this letter or to an entirely 

different proposition that I was making about 

trying to repair the roof and do some repair to 

the building while it was still possessed by the 

Association.  I remember discussing both of those 

ideas.  

MS. ARIAIL:  Your Honor, I have the 

original transcript.  

THE COURT:  You can open it if 

you'd like.  

BY MS. ARIAIL: 

R. p. 467
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Q. Mr. Royal, I have the original 

transcript of your deposition.  This is volume 3, 

which was December 3rd, 2021.  I hand that up to 

you and ask you to take a look at exhibits -- I 

believe it's 34 and 35.  

A. I see 34 here. 

Q. All right.  

A. Okay.  Yes, so I believe you're correct.  

This conversation with Bill Wells was in relation 

to the letter you indicated earlier.  

Q. Okay.  So despite that you testified 

this morning that Ms. Wells rejected that idea, 

it actually was you that rejected that idea? 

A. Incorrect, incorrect. 

Q. Why don't you read that e-mail out to 

us.  

A. That e-mail is immaterial.  I gave that 

letter to Ms. Wells long before this e-mail 

transaction took place.  Ms. Wells did not 

accept.  What that means is that she rejected the 

offer.  

I believe this e-mail relates to a later 

conversation in which Mr. Wells spoke with his 

mother about this again, and I believe that I was 

trying to find out whether or not she would 
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reconsider it.  And Mr. Wells -- 

Q. All right.  Let's go to page 387 of your 

deposition transcript.  You can start at line 14.  

A. My deposition transcript again is on 

page 333. 

THE COURT:  Go to page 387, line 

14. 

THE WITNESS:  Sorry.  387, line 3.

BY MS. ARIAIL: 

Q. Line 14.  

A. Line 14.

THE COURT:  And then, Ms. Ariail, 

you can read the question and then Mr. Royal, you 

can read the answer.

MS. ARIAIL:  All right. 

THE COURT:  All right.

MS. ARIAIL: 

Q. And the question is on page 386, line 

22.  I've marked as Exhibit 34, Plaintiff's 

document 273.  Single page e-mail chain between 

Bill Wells and Michael Royal dated March 7th, 

2016.  

It looks like the bottom page where you 

are writing Bill Wells, tell me that -- let me 

back up.  It says, I found the letter I sent to 

R. p. 469
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Ms. Wells last year that outlines the ideas that 

I mentioned to you on the phone.  There were a 

couple of different e-mails or a couple of 

letters I have seen.  

One was talking about needing to get it 

closed because of financing issues, and then 

there was another one about maybe renting the 

property.  Which of those -- I assume it's one of 

those two situations.  Which letter is this 

referencing to?  Do you know? 

THE COURT:  And your answer?  You 

can read that, Mr. Royal.

THE WITNESS:  Line 14, my 

understanding is, this is making reference to the 

letter to June Wells in which she had previously 

offered to close on the property and lease it 

back from me, referring to the first paragraph in 

a letter that we have discussed.  

I had said that it would not be fair to 

the Association, let's not do that, but here's an 

alternative proposal that would not change or 

impact the economic rights and obligations of the 

parties substantially.

BY MS. ARIAIL:    

Q. Keep going.  

R. p. 470
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A. All right.  And I mentioned here in this 

e-mail that I would incur, you know, some further 

economic obligations under this arrangement, but 

that I would be willing to do that if given the 

opportunity to close. 

Q. And then we talk about Mr. Wells' 

response.  Okay.  I got the material you sent, 

and I asked what you were talking about then.  

Then we went to Exhibit No. 35.  

Do you have that one in front of you 

also?  I believe I asked you to get that one out.  

A. I'm starting to lose track.  Oh, you 

mean back here?

Q. Yes, No. 35.  

A. 35, I see it. 

Q. Okay.  So page 388, line 19.  In about 

the middle of the page, it says, on March 7th, 

Michael Royal wrote, hey, Bill, I'm attaching the 

purchase and sale agreement.  So this is when you 

sent that to him, correct? 

A. Correct. 

Q. And then the next e-mail is a March 30 

e-mail from him to you asking what your status is 

and then at the top you discuss the lease issue.  

What happened between you when Exhibit 

R. p. 471



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

266

34's e-mail and your top e-mail here on Exhibit 

35, where it looks like you decided the lease 

arrangement wouldn't work?  

A. May I just read that e-mail from -- 

Q. I want you to read your deposition 

transcript, page 389, line 7.  

A. Okay.  Which page?

Q. 389.  

A. Line 7? 

Q. I read through line 6.  

A. March 7 to March 30th is the period 

you're referring to?

Q. My question was, sure.  

A. I don't have any specific memories of 

what happened during that period of time. 

Q. Were you attempting to get financing for 

the building? 

A. No, I didn't.  And by attempting, I 

assume you mean, made contact with any financing 

institution. 

Q. Right, right.  

A. No.

Q. So you say -- this is page 389, line 19.  

So you say, I've run it through a few traps, and 

I don't think it's going to be possible to get 
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financing given the short-term nature of the 

lease and the current condition of the building.  

And I asked, what were the few traps you ran it 

through?

A. Traps would have just been my research, 

thinking through the idea.  I will just 

supplement my answer by saying, if I did reach 

out to any financing institutions in regard to 

this matter, I have no memory of it here. 

Q. All right.  So when you testified prior 

that the lease agreement didn't work out because 

Ms. Wells rejected it, it was actually you that 

rejected it, correct? 

A. That's not what I testified to.  I'm not 

trying to ask questions to my examiner -- 

THE COURT:  All right.  That 

answers the question.  We're good to go.  Okay?  

All right.  It didn't happen.  There was no lease 

back, purchase and lease back, right?

THE WITNESS:  There was not. 

THE COURT:  I got it.  All right.  

I got that.  I figured that one out.  

MS. ARIAIL:  16 is the bank 

resolution?  

THE COURT:  What number?  

R. p. 473
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MS. ARIAIL:  I believe it was 16.  

I'm trying to confirm that.  

THE COURT:  Yes.

MR. TIBBALS:  Yes.

BY MS. ARIAIL: 

Q. Are you looking for Exhibit 16? 

A. I'm just putting everything in order, 

but I put that one aside because I heard you say 

it. 

Q. I'm ready for you.  

A. I'm ready when you are.  

Q. Plaintiff's Exhibit No. 16.  

A. Yes, ma'am. 

Q. This is the only document where the word 

board members occurs and Ms. Wells' signature is 

on this document, correct? 

A. No, I'm not sure if that's true.  I can 

tell you that board members does appear by her 

name in this document, but I don't think I'm 

ready to testify that, this is the only document 

where that happens.  

Q. So let's look at that document for a 

minute.  This is just a standard document that a 

bank uses, correct, to open a -- well, it doesn't 

say what kind of an account.  But it's a banking 

R. p. 474
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account, correct? 

A. Yes.  This is a -- 

Q. It's entitled, resolution of school, 

church, club, lodge, or other unincorporated 

organization designating depository; is that 

right? 

A. Yes. 

Q. That's the purpose of this document? 

A. As I understand it. 

Q. Well, you are relying on this document, 

correct? 

A. This is one of many, yes, I am. 

Q. And about a third of the way down, it 

says, further resolve that all checks, drafts, or 

other orders from the payment of money from said 

account shall be signed by Paulina Roark, Irene 

Barnes, June Murray Wells.  Each of those look 

like individual signatures, correct? 

A. Yes, they do. 

Q. And you're familiar with Ms. Wells' 

signature; is that right? 

A. I've seen it on a number of occasions.  

Q. And you believe that that signature up 

at the top of hers is her signature; is that 

right? 
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A. I believe it is, yes. 

Q. And then it appears that somebody in a 

handwritten fashion, has written slash or dash 

board members.  That's a different handwriting, 

correct? 

A. No, ma'am, I don't think so.  I mean, 

it's a different style.  It's called print rather 

than cursive.  And from the voluminous records in 

this case, I can testify to the fact that I 

believe to have seen both print and cursive.  

But what I do notice about what is very 

similar between the print and the cursive here 

is, there is a similar thickness of line 

indicating -- and I'm not a signature expert 

here.  I'm not trying to be -- hold myself out as 

one.  But you will notice that there's a very 

thin line for the first two signatures.  For the 

third signature, it appears to be in the same 

pen, the same thickness. 

Q. And do you recall when you took 

Mr. Wells, Mr. Bill Wells' deposition, Mr. Wells 

indicated that his mother was extremely proud of 

her cursive and that he had never seen her print 

in his entire life?  Do you recall that?  

A. I don't recall that part.  I'm not 
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questioning the truth of what you're saying.  I 

don't recall that.

Q. All right.  And let's look at the bottom 

where there's signatures.  It has got name, 

title, and signature, and the top one is June 

Murray Wells, handwritten again, correct? 

A. Yes. 

Q. Director beside her name, right? 

A. I see director beside her name in two 

different places at the bottom of the page. 

Q. I'm talking about the section that has 

the three names.  

A. Yes, ma'am. 

Q. Which have been basically the people 

that have -- that are signing up for authority to 

operate this account.  

THE COURT:  Signatories on the 

account. 

MS. ARIAIL:  There you go, 

signatories.  Thank you, sir.

BY MS. ARIAIL:  

Q. Signatories.  Do you see the three 

signatories?  That's the portion I'm speaking of 

right now.  Do you see that?  

A. Yes.  These are people certifying, 
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right.

Q. All right.  And we've got three 

handwritten names to the left; is that right? 

A. Yes.  To the left, I see print. 

Q. And they all appear to be in that same 

handwriting.  Would you agree with that?  

A. Again, I'm not an expert in this area, 

but it looks like they have the same thickness of 

the lines, and they are all in print in the first 

two columns, cursive in the third column.  

Q. Okay.  And the three -- under the 

signature block, the three cursive writings again 

are the same three ladies that signed up top in 

what appears to be their handwriting; is that 

right? 

A. It appears to be the same.

Q. And on this particular portion of the 

document, it actually has Ms. Wells as the 

director.  

A. Yes. 

Q. And then there is a bracket and it shows 

that the other two ladies are selected board 

members, correct? 

A. Yes, ma'am. 

Q. And at the bottom of the page, it shows 
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that Ms. Wells is the director, correct? 

A. Yes, ma'am. 

Q. And also on the second page of that 

document? 

A. Yes. 

Q. All right.  And you don't recall telling 

me, during your deposition, that this was the 

only document that you had that says board of 

directors anywhere in conjunction with Ms. Wells' 

name? 

A. I don't recall that specifically 

happening, and I will just note that this 

document actually says board members.  It doesn't 

exactly say board of directors. 

Q. All right.  Isn't this the only document 

within your possession that shows Ms. Wells as a 

board member? 

A. I don't know if that's true, ma'am, and 

I would say that I have had in my possession, 

dozens or maybe hundreds of documents that I have 

not even viewed yet.  I turned them over to the 

receiver.  Among those documents, apparently, was 

even the charter, the constitution that I have 

not seen until very recently.  

So, no, I would not testify today that 

R. p. 479



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

274

this is the one and only document that's been in 

my possession where the term board is connected 

with Ms. Wells.  And, in fact, I can name you 

another one.  You know, Judge Condon had a 

document that was important to me that said the 

word board in it in Association with Ms. Wells' 

name.  

Q. But that was advisory board, correct?  

And we've already established that that was 

comprised of all on that, right? 

A. No, ma'am.  I said that I believe that 

to be a mistake in the document and was not 

drafted by Ms. Wells herself. 

Q. So are you relying on that document 

saying board, or are you not relying on that 

document saying board?

A. Can you clarify?  

THE COURT:  That's a yes or no 

answer.  

THE WITNESS:  I'm relying on that 

document for her authority.  I'm not sure if I am 

relying on -- I believed it to be Judge Condon's 

opinion that she was on board, yes. 

Q. But you just said that was a mistake, 

and you just -- and you said this morning that 
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that -- 

A. I said -- 

Q. -- was a mistake?

A. Excuse me, I didn't mean to interrupt.

Q. Correct?

A. No, what I testified to was that the 

term advisory appearing in the affidavit and 

Mr. Condon's order, appears to me to have been a 

mistake.  That is perhaps speculation.  I'm not 

going to object to my own testimony here, but I 

believe the word advisory was a mistake and not 

necessarily the word board in the order. 

Q. But you have relied on that document 

heavily to support your claim that she had 

authority to sell the last remaining asset of 

Free Kindergarten, correct? 

A. Yes, ma'am.  Yes, ma'am. 

Q. Let's talk about these documents.  You 

had boxes and boxes and boxes of documents that 

Ms. Wells provided to you over the years after 

you met her; is that correct? 

A. I believe I had three boxes, and 

actually, they may not have been originally in 

boxes.  There were bags.  There were boxes.  

There were loose documents.  And, ultimately, 
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when I turned them over to the receiver, I turned 

over one box initially and later found more 

documents and I believe I turned those over in 

the form of two boxes.  

Q. And when you were served discovery by 

Charleston County School District in November, 

October, sometime in the fall of 2000 and -- I 

believe it was February 2nd of 2019, I believe is 

the date that it was first discovered it was 

served on you.  

At that point in time, you didn't -- you 

made the determination that none of those 

documents needed to be produced to any of the 

other parties in this litigation because you 

didn't think they were relevant to the lawsuit; 

is that correct? 

A. No.  That's a hundred percent incorrect.  

And first of all, I beg to differ with the idea 

that I was served with discovery on the date that 

you just mentioned because I was just reading 

Ms. Wells' -- the transcript of her deposition 

recently in which I -- when we were discussing 

documents, I offered that I had documents that I 

was -- wished to make available to parties.  

And in the next line, you said, I will 
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be sending a discovery notice to you soon.  So I 

don't remember the whole history of what -- 

everything that's happened, but I believe that 

her deposition was held in 2020.  And so that 

would mean -- you indicated in 2020, that you had 

not yet served discovery on me. 

Q. No.  I believe I said in -- I might have 

the date wrong, but I can promise you, there was 

discovery served on you before Ms. Wells' 

deposition.  

The reason that discovery was not served 

on you at the same time that it was served on 

Free Kindergarten was because at that time, you 

were in default.  I didn't think it was proper to 

serve discovery on a party in default.  I believe 

that default hearing was held in June of 2019, 

which means, after that, I would have served 

discovery on you.  

A. Okay.  

Q. Ms. Wells' deposition was taken in 

June -- in January of 2020, very early.  I 

believe it was the 9th.  

During that deposition, even though 

discovery had been served on you, as the 

plaintiff in this case, you did not feel like it 
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was necessary to turn those documents over to the 

other parties in this case because you did not 

think they were relevant to the case; is that 

correct? 

MR. TIBBALS:  I object to that 

question.  That's more than I can even think 

about. 

THE COURT:  The objection is to the 

length of the question?

MR. TIBBALS:  Yes, Your Honor, and 

to the complexity and the fact that it's -- it 

puts a lot of words into his mouth about -- 

THE COURT:  All right.  Hold on one 

second.  

Ms. Ariail, I'm not sure what you're 

driving at, but it has something to do with not 

turning over documents, I think was what I -- is 

what the gist of what I was trying to get at.  

MS. ARIAIL:  Yes, sir. 

THE COURT:  Are you're trying to 

get, the significant of it is that it was just 

not turned over or it was given somewhere else?  

What's the -- 

MS. ARIAIL:  Well, the problem is, 

the documents in this case have been a major 
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target since day one.

THE COURT:  Right.

MS. ARIAIL:  He was served 

discovery.  He did not -- he had boxes of 

documents from Ms. Wells that he collected over 

the years, according to him, to show her 

authority. 

THE COURT:  Right. 

MS. ARIAIL:  He made the statement 

that those documents were not relevant to this 

case, and so he had not turned them over to us.

THE COURT:  Okay.

MS. ARIAIL:  When I deposed 

Ms. Wells, I did not have the benefit of those 

documents. 

THE COURT:  Okay.  

MS. ARIAIL:  We get those 

documents.  Mr. Royal did not want to turn them 

over to me.  I said fine, I will have them copied 

by ProCopy.  Eventually he agreed to that. 

THE COURT:  Okay.  

MS. ARIAIL:  Two years later, or at 

least a year later --

THE COURT:  Okay.

MS. ARIAIL:  -- in the spring of 

R. p. 485



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

280

2021, we found out there was a whole nother box 

of documents. 

THE COURT:  Okay.  

MS. ARIAIL:  The problem has been 

that one minute they're not relevant, one minute 

they're turned over to the receiver, one week 

before his deposition, I'm getting documents from 

Carter Rowson.  

THE COURT:  Right.

MS. ARIAIL:  That's my point, Your 

Honor. 

THE COURT:  Well, he's the 

plaintiff.  He's got the burden of proof, right? 

MS. ARIAIL:  Yes, sir.

THE COURT:  Okay.  All right.

MR. WILLIAMS:  Your Honor, I would 

just object and state that, if we want to talk 

discovery, we'll have to put it in the record.  

They were served after the date of this cumulous 

deposition.

THE COURT:  All right.  Okay.  

Thank you, all right.

THE WITNESS:  If I may, I would 

like to respond.  

THE COURT:  No, don't do that.  
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Just answer her questions as best you can.

THE WITNESS:  Was there a question?

THE COURT:  She's made a statement.  

MR. TIBBALS:  Well, I had the 

objection.  I mean, if we want to -- if I want to 

state it better, I can say it's argumentative.  

It's compounded.  It's confusing.  It's 

repetitious, and it's unintelligible.  I've got 

my little handy-dandy -- 

THE COURT:  All right.  I'm 

sustaining that objection.  Okay?  So let's move 

on.  All right. 

BY MS. ARIAIL: 

Q. Mr. Royal, isn't it true that until the 

spring of 2021, you had boxes in your possession 

that contained the charters, the articles of 

incorporation, and other documents that were very 

important to this lawsuit?  

A. Not to my knowledge, not to my 

knowledge, no.  When I made my answers to 

interrogatories, I also scanned -- provided 

voluminous documents that I had scanned, and 

these are the documents that I had scanned long 

before, I think, back in 2012 or 2013.  

I also said, I have within my possession 
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a box of documents, which I have not scanned or 

at least many of which I have not scanned, and 

I'm making them available to all parties.  Let me 

know if you would like to have them.  I believe I 

even offered to take them to Proscan eventually, 

and I believe I did take them to Proscan.  

I did the work of getting them there, 

but I, at no point, refused to give documents or 

make any delays.  There was a -- 

THE COURT:  All right.  That's good 

enough.  That's enough.  Let's move on.  Let's 

move on to somewhere else.  Let's get somewhere.  

MS. ARIAIL:  That's all I have, 

Your Honor.

THE COURT:  Okay.

MS. ARIAIL:  That completes my 

cross-examination of Mr. Royal. 

THE COURT:  All right.  Thank you, 

Ms. Ariail. 

MR. TIBBALS:  Do you have 

questions?  

THE COURT:  I will, but go ahead.

MR. TIBBALS:  All right.  I'll go 

ahead and start.  

THE COURT:  On redirect, anything 
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they went into, you're entitled to ask about. 

MR. TIBBALS:  Yes, okay.  So 

Mr. Stringer asked a number of questions about 

the documentation that you relied upon relating 

to (inaudible)?

A. Yes, sir. 

MR. TIBBALS:  And so I would renew 

my proffer then with all of these documents that 

he relied upon because the door has been opened 

now by Mr. Stringer.  

THE COURT:  Of all the documents he 

relied upon?  Do you want to put them into 

evidence?

MR. TIBBALS:  Yes. 

THE COURT:  On the proffer, I'm 

going to allow you to, provided we don't go into 

them.  All right?  

MR. TIBBALS:  Okay.  

THE COURT:  They're just in the 

record.  

MR. TIBBALS:  Fair enough.  

THE COURT:  All right.  Whatever 

didn't come in.  

MR. TIBBALS:  Okay.  Thank you.
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