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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMQN: —_—
) RN St VE]
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT ,
, JAN 1 4 2012
JANE DOE, )  CASE NO. 2010-CP-10-7699
3 80 ¢ dﬂ“ﬁ &1 Apneals
PLAINTIFF, ) L2
vs ; R f"’
' ) ORDER Y T 5 ‘e
CHARLES SMITH, CHARLESTON ) G NIt
COUNTY SCHOOL DISTRICT AND ) aby
JAMES ISLAND HIGH SCHOOL, ) Y
, ) e
DEFENDANTS. ) :
) !

This matter came befofé this Gourt on July 23, 2012, upon the motion of the:Defendants,
Charleston County School District ‘and James Island High School for Summary- Jzdgment

pursuant to Rule 56 of the:So“'ii:tlir.:vﬁ(:SdfGliha Rules of ‘Civil Procedure. Attomey Aaron Edwards
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was present on behalf of the Plaintiff, attorney Brian Quisenberry was present for James Island

High.School and the‘_Char’lést(.):iTGOmity School District, and attorney Robin Jackson'was present
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‘for Charles Smith. This Order’addresses onily the Motion filed by Defendants. James Island High

School and Charleston County School‘ sttnct

- The Court. has .cons‘xdef'e'd?the'mﬁnons meérroranda, and supporting éiﬁib}ts .submitted

from the parties. The Coun adwsed counsel for all parties that it would con51der any addmonal

:submxssnons followmg the heann The Court has rev1ewed all additional submlssxons and the‘

matter is now: ripe for rcsgluucn‘. Aﬁcx cpnsm,enng' the record and the parties™ ?submlsszon_ and.
arguments, the Court hereby GRANTS ‘the- Mofion for ‘Summary Judgment by 'Defendants
Charleston County School- Dlstrl ftf:and James Island ‘High:S¢hdol. '

L.  FACTS.




a Plaintiff>s lawsuit 1s based.on events from the 1988-1989 school year. Plaintiff alleges
r that her former teacher and softball coach, Defendant Charles Smith, sexually assaulted her
¢ during the 1988-1989 school year, when she was a freshman at James Island High School
(hereafter “High School™). In the 1988-1989 school year; the High School was part of the
Charleston County School District (hereafter “District™) and. did not -exist as a separate legal
entity."

Plaintiff identifies. five alleged :instances of. sexual assault, which include allegations that
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Smith fondled-her genitals and forced her to.petform oral sex-on him.2 Plaintiff identified three

o
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instarices wheré Smith .allégedly brushed or touched her indppropriately in his classroom.?

Plaintiff alleges the other two instances. occurred off:school grounds when Smith took her home
from softball practice.’ Plaintiff cannot.identify- when the dlleged inistances océurred or in What

order they occurred.” Plaintiff alleges the assaults took place at.-some point between the
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beginning of the school ‘year in September 1988-and February 12, 1989, when Plaintiff alleges

I

- .. she attempted to commit suicide by taking Vivarin caffeine:pills.® Plaintiff has identified no

- further incidents of sexual.assault ;aﬁér’ Februan 12, 1989.7
Plaintiff did not tell anyone abouit the dlleged sexual assaults unitil 2007.° Plaintiff didnot
" - report the alleged instances to, anyone;ttheSchool and did not tell any fiiends or ‘parents.’

. Plaintiff’s tother had fio suspicions of ‘Smithi-prior to 2007." Plaintiff's mother knew Smith
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¢ . _"Bohnstengel Depo. p: 53-55.
* ¥Plaintiffs Depo. Vol I, p. 88 -101.
. Plaintiffs Depo. Vol'l, p. 88, 95-97, 100,
" * Plaintiff’s Depo. Vol I. p. 91, 101. o
* Plaintiff’s Depo. Viol I p, 95. L
. ¥Plaintiff*s Depo. Vol Tp. 96, 110. I
- Plaintiff’s Depo. Vol I p.96.
. ®Plaintiff Depo. Vol I1p. 35.
" = *Plaintiff Depo: Vol Ll p. 35.
*Moore Depo., p. 107.
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gave Plaintiff rides home from softball practice and did not have a. problem with it Plaintiff's
mother did not compigin, to anyone at the School about Smith."? During the 1988-1989 school
year, it was not uncommon for coaches to give rides to studénts after practice and it did not

violate school policy."> There are no former students, teachers, employees or any other

towards students.

Plaintiff testified that she has no. evidence to show that the District and High School

should have known about the alleged danger presented by Smith prior to the alleged sexual

assaulis:"* The District hited Smith as a teacher iri 1975.'° At all times in issue Smith held full
certification credentials:from the South Carolina Department of Education.'® Prior to the alleged.
instances at issue, Smith received a score of safisfactory or higher on all of his teacher

-€valuations, and Stnith-received no reports of misconduct.or r_epr_imgu,xd,sf7

Plaintiff filed her complaint in this action on: November 20, 2007. Plaintiff’s Second

Amended Complaint alleges three causes of action against the District and High School: (1)
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,?_6_ Smith’s Personnel file.

‘breach of fiduciary duty, (2) outrage (intentional infliction of emotional distress), and, (3) gross
niegligence.'® Defendants argue that PlaintifP’s claims all fail againsi the District arid the High
‘Schaol ‘because Plaintiff. did .not timely file her' complaint within' the applicable: statute of

‘limitations. Defendants: fuirther argie that each of Plaintiff’s.claims against the District and High

1 Moore Depo ,p: m

" Moore Depo., p: L1
13 Shaddrix Dépo. p: 53; Dilligard Depo. p. 50; Shealy Depo: p. 55: ‘Bohnstengel Depo. p. 98-100.

- Plaintiff submits current 2012 policies and attempts to apply those fo the allegations from the 198889
school year. The policies Plaintiff cites are irrelevant-tothe present case because none were:issued earlier

than 2005. See, Current Policies; Bohnstengel Depo. p. 98-100:
" Plaintiffs Depo. VokIl, p. 49-50.
15 Stiths Personinel file.

17 Smith’s Personnel file.
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School also fail substantively as a matter of law. For the reasons set forth below, the Court
agrees-and GRANTS: thé Motion fot-Summary Judgment by the District and High School.
I.  STANDARD OF REVIEW.

“The purpose of Summary judgment is to -expedite disposition of-cases which do not
require the services of'a fact finder.” George v. Fabri, 345 S.C. 440, 452, 548, S. E. 2d 868, 874
(2001). “A motion for summary judgment shall be granted “if the pleadings, depositions,
answeﬁioéihterrogatorieszan‘d admission on file, together with the affidavits, if any; show that
there is no’ g’e‘hu‘in”'é 1Ssué as to .any material fact and. that the -mpving party is entitled to a
judgment as a matter of law.” Jd. (quoting Rule 56(c), SCRCP) accord Trivelas v. South
Carolina-Dep’t of Trarisportdtion; 348 S.C. 125, 130, 558 S.E: 2% 271, 273 (Ct. App. 2001);
Wells ». Czty of Lynchburg; 331 S.C. 296, 301,.501 S:E. 2d 746, 749 (Ct. App. 1998); see also

Tupper v Dorchester County, 326 S.C. 318, 325, 487 S.E: 2d 187,191 (1997). Summirty:

judgment:is appropriate when “there is:no genuine jssue as to:any material fact and...the movin
Judgment is approp g ‘ g

pariyls énﬁ_ﬂed. tojudgrh_ent}as a'matter of law.” Celotex Corp.-v. Catrett, 477 U:S: 317,322, 106
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18 Plamuﬁ’;Sé&md Amended Complamt

S. ct:2—543?’(~1~986), and “whefe the-record taken as a whole could fiot lead a fational ‘teiér of fact

to: ﬁnd for,the non-mowng party; ‘there is no “genuine 1ssue for tnal » Malsushlta Electrical

IndustnaI ho

3.1 Ltd V Zériith. Radzo Con) 475 U.S. 574 106 S CL 1348 1356 (1986)
FINDINGS AND CONCLUSIONS ‘OF LAW. e :
A. Statute of lextatmns

Deféndants argue: that all-of Plaintiff's causes of actlon fail a8 a matter ‘of law against the

dﬂHngh School because Plaintiff did not timely file her complamt thhm the three-year
statute of hmnatxons set forth.in the.SC Code Ann. § 15:37 530 (5). Defendants further argue that

Plalntlﬁ‘s

‘:lggat.xon- of repressed mgmo:y fails to save he,r; clairs- because she' presented no.
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“objectively verifiable” evidence of the alleged abuse, and the expert testimony shé submittéd
did not identify the specific date wheri Plaintiff allegedly recovered her memories. See, Moriarty
v. Garden Sanctuary Church of God, 334 S.C. 150, 511 S.E. 2d 699 (Ct. App. 1999). Based on
the reasoning and authorities cited in this Court’s Order granting Defendant Smith’s Motion for
Summary Judgment, the Court agrees and finds that the same.réasoning and authorities, which
are incorporatéd by reference herein, apply equally to Plaintiff’s claims asserted against the
District and High School.

B. Fiduciﬁiﬁj"Dﬁt)_?g

Plaintiff’s first cause of‘action asserts that the District:and High:School owed a fiduciary

-duty to Plaintiff when she attended  the High School during ‘the 1988-89. school yeéar arid

breached that duty by failing to prevent Smith’s alleged abuse. The Court disagrees. Under

SouthCarolina law;.the- District.and ‘Hi’ghASch‘ool do not have a fiduciary relationship with their

students. In.Doe v.. Greenville County Sch. Dist., 375 S.C. 63, 72, 651 S.E.2d 305, 309-310

(2007), the SouthpCéﬁoﬁanupremc Court upheld a trial court’s decision dismissing a cause of

R AR L0, bl dounasstin o ans By B I BB TR R AT i P ot o I o3 b S Do Tty .

action for breach of;?iﬁducia-xy duty aga’in‘st a school district. . The Coutt held that the.plaintiffs

“have mnot alleged any facts under whlch thxs Court could find. another duty owed by the.School

District other- than -e: duty of supervlsxon ‘as outlined by the Tort Clauns Act.” Id The Courtf

held that the" plamtlff was. lumted 102 recovery under a negligent: supemsxon claim. [d

~

kaewxse m Hendrzcks v Clemson Univ., 353 S.C. 449 459 578 S.E:2d 711 715 I6

- (2003), the South Carohna Supreme Court “Heclme[d] to recogmzc the ‘relationship- between Ia

school] advisor and- _studqnt asa ,ﬁdue;ar:y-»ono. The Hendricks. Court- held that the sxatc “has:

reserved imposition of fiduciary duties to legal or business séttings, often in which: one person:
entrusts money- to -another, such as with lawyers, brokers, corporate” directors, and :corporate:
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promoters.” /d. Plaintiff’s. fiduciary duty claim against the District and High School therefore
fails as a matter of law.
C. Intentional Infliction of Emotional Distress (Qutrage).

Plaintiff’s second cause of action against the District and High School is for outrage. The.
Court finds that the District and High School-are entitled to Summary Judgment as to Plaintiff’s-
outrage claim because-the South Carolina Tort Claims Act (“SCTCA™) does not waive sovereign
immunity for claims of intentional infliction of emotional distress. The SCTCA excludes *the.
intentional infliction of emotional harm™ from the definition of “loss™ for which a governmental,
entity may be liable. See*S:C. Code Ann. § 15-78:30(f) (defining “loss™ as “bodily injury,
diSease, death, or damage to tangible property; including lost wages::and economic loss to the:
person who suffered the injury, disease, 'or death, pain: and suffering, mental anguish and any

other element of actual-damages recovetable in actioris for negligence, biit does not incliide the

intentional infliction of emotional harm:*)(emphasis added). See also, Newman v. S.C. Dep't-of

Empl. & Workforce, 2010 WL 4791932 (D.S.C: 2010) (holding that “the Department, as a state:
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agency, has sovereign immunity with regard to. this tort claim®); Harknéss v. City of Anderson,

2005 WL 2777574 (D_.s;c;::znos);»(imldin'gxzﬁat;“thjéz SCTCA. does not waive sovereign immunity

for [an outrage] clairti”). ”%.hnhéﬁﬁoré» ‘the SCTCA. ‘excludes fiability for “employee coriduct .-

outside the scope- of his ofﬁmal dutles or: wlnch consntutes actual fraud, actual malice, intent to- T

hari, of a crime involvirig; moral turpltude *8.C. Code Ann. § 15-78-60(17). PlaintifF's outrage
c_laxm;agams,t the Dlstngt:and;’lfhgh'\Sch‘c?o‘l .thgrefp_ge_f fa_lls'asza matter of law, V
Ij, Gross Negligence. N .

Plaintiff’s. third cause of action in her ‘Seconid Amended Complamt :asserts that the

District and High School were grossly neghgent in their supervision of Smith ‘and in failing to
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prevent. his alleged sexual assaults.”® In Degenhart-v. Knights of Columbus, 309 S:C. 114, 420
S.E.2d 495 (1992), the South Carolina Supreme Court set out an employer’s duty to supervise

employees acting outside the scope of their employment:

Under certain circumstances, an employer is under a duty to
exercise reasonable care to control an-employee acting cutside the
scope of his cmployment. An employér may be liable for negligent
supervision if the employee intentionally harms another when he:

(1) 1s upon the premises in possession of the [employer] or upon
which the [employee] is pnvnleged to-enter only as:his [employee],
or (ii) is using a chattel of [the employer],

and ... [the employer]

(i) knows or has reasor to know: that he has the ability to control
his [employee], and

(ii) kirows or should know of the necessity. afid opportunity for
- éxercising such coritrol.

Dégenhart v: Knights of Columbus, 309 S.C. at 116-17 '(eﬁiphasis added), citing, Restatement

e

(Second) of Totts § 317 (1965). See also, Moore v. Berkeley County School District, 326 S.C.
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584, 486 ‘S.E:2d 9 (1997). (applying the test for negl‘i,gem"lsuberyis‘ion from Degenhart to the:

plaiﬁﬁff’s.eléim for gross negligence arising out: of 54: téacher’s. alleged sexual assailt of a

N

In Brockzngron v. Pee Dee Merital Health Center "’31"5 S C 214, 433 S.E. 2d 16 (1993),

" the plamtlff asserted a negligence, clalm based on smular allegatlons of sexual dbuse against the
"employer of the alleged abuser for failing to prevent- the abuse ‘The ‘plaintiff alleged he was
*repeatedly sexually assaulted by defendant’s employeé whﬂe he was a mentdl health cliént at the

'Defendautfs x:nedic‘aL center. The C‘ohpt of Appeals-xie\@ers,edj the verdict in ‘favor of the plaintiff

and held ihé; fiegligence claim failed as a thatter of l'a,WfBe@Q;Se hé could not establish the.

19 Plamtxft’s Second Amended Complamt, {:33-37.




employer knew or should have known of the necessity to exercise control of the employee:

Our focus here is upon the last element [of the Supreme Court’s
test]. Did the defendants know or should they have known of the
‘necessity to exercise control over Davis? When viewed ‘in the li ght -
‘most favorable to [the plaintiff], the évidenice and its reasonable
inferences do not support the finding, implicit.in the jury’s verdict,
that the defendants knew or-should have known of this necessity.

[The plaintiff] presented no evidence that the defendants had any
l\nowledge whatever that Davis had sexually assaulted [the
plaintiff]. Moreover, nothing that the defendants gathered from
Davis; cosworkers at the Hartsville office, or ¢lsewhere about
either’ Davis® personal history or his work activities alerted the
défendants that Davis would: engage in predatory- homosexual
acuwty or other inappropriate sexual conduct with clients and with
" [the plaintiff] in particular.

* Brockinigton, 315 S.C. at 217-18.%

Likewise, in a case factually similar to the present case, Moore v. Berkeley Caunty School

District; 326°S.C. 584, 486 S.E.2d°9 (1997), thie Couiit of Appeals lield the plaintiff’s claim for

. g.r05§fmg_li‘ggng¢ against the school district failed as a matter. of law.in part because the plaintiff

: _c.ould»hot cstabhsh the District knew .or should have known about.the teacher’s alleged sexual.

'. 'éfdcliv’it-y pri(:)'r.vtd»ithe incidents of abuse. The plaintiff in ﬂlooréfWé’x‘sf a fifteen year-old- middle

school student whe alleged his teacher sexually assaulted: h1m whlle tutormg him at her home.
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contact between [the employee] afid any other students pnor 197 the\mcxdent involving [the
plamtxft] » Id at 591 ‘The Moore Court held the dlstnct had no pnor nonce as a matter of law-

:even though other teachers at the school testified. that they .observed “mappropnate behavxor

v, ) Compare Doe w Greenvzlle Hosp. Sysfem, 323 8.C. 33 (1994) (aﬁ’irmmg a verdict in favor of .the.

plaumff ‘because the: record» established -that the employer had priof notice, of @ prior incident of dlleged

- sexual abuse by'the employee at issue, which established .a reasonable ‘inferenice that the employer-knew-
.. or should have known of the necessity of controllmg ithé-employee while actmg outside the scope).




including a student in'the teacher’s classroom with the door locked and-the lights off, the teacher
receiving classroom massages from students, and holding students hands in class. /d. The Court
held that these instances were insufficient because they weré not:reported t6 administration, and
even if they had been, it ‘would not have -put the District on notice that the teacher would have
sexiial intercourse with a:student. /d.

The Supreme Court requires actual or constructive notice of the alleged danger presented
by. thie employee. becatise: employers are not insiirers against-all harm on their premises. Under
South Carolina law;'. the -duty to act is not-‘imposed without actual or-.,gohs"t"r,ucti'yc- nofice of the
alleged danger: Rogers v: S.C. Dept: of Mental Healr}l, 320 S.C. 253 464 S.E.2d 330 (1995)
(holding duty to act does not arise until the defendant has notice of a:specific threat to others);
Estate of Canirell v. Green; 302 S.C. 557, 560-61, 397 S.E.2d 777 (holding no- duty to act

without prior fiotice of-the danger). See also, Brockington, 315 S.C. at 217-18.

In the present case, when viewed in the light most favorable to Plaintiff; the evidence and

its reasonable inferences-do not :support the finding that- the District: and High"School knew or

>
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should-have known of the-alleged danger presented by Smith. Plaintiff‘afcl not tell anyone about
the: alleged sexual assaults untll 2007.2" Plaintiff-did not'report the alleged instances to anyone at
the. school and d1d not tell any friends or- parents.”? There are' no former students teachers,
employees or-any. other wntnesses that téstified they suspected Smith of: sexual xmsconduct orf any

inappropriate actlons towards students The allegation that Smith gave Plamnﬂ’ rides home after

‘softball:practice did not put the District on notice of any danger pres’ented '_b_y-'Smi)’;h. During the

2 Plaintiff Depo Vol I Pp: 35«
* Plaintiff Depo. Vol I p; 35.




1988-1989 school year, it was not uncommon for codches to. give rides to students after practice
and it did not violate any school policy.”

At all times 4n isSue Smith held fill certification ciedentials from. thé South Carglina
Department of Education.”® Smith received a score-of satisfactory or higher on all of his teacher
evaluations, and ‘Smith received no reports of misconduct or reprimands whatsoever prior to the

alleged insiarices.”®

4 Plaintiff testified she has o evidence to show that the District or High School should
? have known about the alleged da@’gérfprésenféd by Smith prior to the alleged sexual assaults.
g Q. Do you have any information or knowledge that the school

district had any. information-about Mr. Smith that should have put

L them on notice prior to these incidents?

A. Prior to 19897

O_Uh-huh

l: \(. CITTTINARY.

% A

: A. Not at this time

., or, anyone, that had any knowledge pnor tor these mstances that

% should have putthem: Qn__n_o_nc,e”

: A. Prior to 19897
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A~ Not at thls txme

Sre.oa,

In response to the. Defendants Summary Judgment Motion, Plamntf attempts to shift her

3 Shaddrix Depo . 53. Dllhgard Depo p: 50. Shealy Depo. p. 55: The policy regarding: tmnsportauon of

students"in private vehlcles ‘was not |ssued untxl 2005.. See, Current Policies; Bohnstengel Depo p. 98-
100.. -

-Smith’s Personnel file.

% Smith’s Personnel file.

10
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of gross negligence under the Tort Claims Act Defendants have the burden to show evidence of

27 Plaintiff's argument fails because Defendants’ summary judgment motion is not

slight care.
based on the affirmative defense of gross negligence. Defendants’ motion is based on Plaintiff’s
failure to produce evidence to establish even general negligence agdinst the District and High
School.

Under South Carolina law, Plaintiff has the'burden of submitting evidence supporting her
claim. “In order to resist a defendant’s motion for summary judgment, the plaintiff, as the: party
with the burden of proof at trial, must present-the fact of breach [of the duty of care] in dispute.”
Estate of Cantrell v, Green, 302 S.C. 557, 560-61 (Ct; App. 1990) {affirming summary judgment
to defendant on ihe plaintiff’s negligence ¢laim: because the plaintiff could not show a breach of
the duty of care without evidence ‘that the defendant Knew of should have known of the

dangerous condition causing the plaintiff's injury):

o s
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In support of her claim, Plaintiff cites ho-cases where a school employee caused the

student’s alleged injury. Rather, Plaintiff cites to cases where a student injures another:student,
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See, Doe v. Orangeburg County Schaal’,bistriéﬁ 329 S.C. 221, 222, 495 S.E.2d 230 (Ct. App.

1997) (student sexually-assaulted by a sxxteen—year—old male special education student); Woodell

; ‘, v..:Marion School Dtstnct One, 307 S. C 297‘ 298 414 S.E.2d 794 (Ct. App. 1992) (student

assaulted by -another student): Duncan v. Hampton County School Dlstrzct 335 S.C. 535, 541,

517 'S.E.2d. 449 (Ct. App- 1999) (mentally dlsabled student sexually assaulted by otlier students k

 plaintifFs. Depo:, Vol IT p. 49-50.
.7'S.C.Code Ann.. § 15- -78-60(25) (Supp.1996) “A govemmental entnty is not liable fora loss'resilting
from “responsibility or duty meludmg bist:not-limited to supervision, protection, control, confinement, or
custody of any student; ... except where: the respons:blhty or duty is exercised in & grossly negligent
.manner.” S.C.Code Ann, § 15-78-60(25) (Supp 1996) ““Gross neghgence means the failure to exercise a
slighit degree. of caré: Gross negligence ifvolves.an mtentxonal conscious failure to do something’ which it
‘is incumbent upon:one to do-or'the intentional domg ofa thmg one ought not to do. The term is relative

1

o
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in her ¢lass). These cases all arise out of the school’s alleged failure to prevent a student from
injuring another student and are distinguishable from the present case.

By contrast, the present case alleges that the District and High School failed to prevent an
employee from harming Plaintiff.  Therefore, Degerihart, Moore and Brockington are
controlling. Indeed, in Moore the Court of Appeals analyzed a similar gross negligence claim
:againsi a school district under the Supreme Court’s negligent supervision test set out in
Degenhart. Moore, 326 S.C. at 591. The Moore court held that it was “‘bound to follow the
precedent of Brockington and Doe” which both applied the Degenhart negligent supervision test
against public entities, stating that “as in thosé cases, the crux of [the plaintiff’s] case is the
sexual conduct of an employee of a public entity.” Moore, 326 S.C. at 591, citing, Doe v.
Greenville Hosp. System, 323 S.C. 33, 448 S.E.2d 564 (1994), and Brockington, 315 S.C. at 217-

18.
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Here Plaintiff concedes she has no evidence to show that the District or High School

should have known about: the alleged danger presented by Smith prior to the alleged sexual

OBl e
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assaults®® Plaintif’s claim therefore fails to mieet the test set out in Dégenhart, Moore and
Brockington.

Plaintiff alternatively asserts that her claimshould. survive because the District and High
School did not have sufficient policies regarding traifiifig: afid prévéntion of sexual misconduct at
the timé of Smith’s alleged sexual assaults. The:Court disagrees. In Brockington v. Pee Dee
Men!a'ly,Healrh Center, 315 S.C. at 218, the-Courtiof:Appeals held there was no duty to adopt or
enforce certain rules against employees acting outside the scope of their employment, The

plaintiff in .Brockington alleged his negligence claim should survive because the employer owed

and ‘means:the absence of care that is necessary undér the circumstances.” Moore v. Berkeley County
School District, 326 S.C. 584,486 S.E.2d 9 (1997).
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him .a duty to supervise its employees under the employer’s internal rules and directives. /d.
The Court rejected the plaintiff's claim and held an employer can only be held liable for failing
to.enforce its rules and policies with respect to actions within the scope of employmiéent. Id. The
Court held “we-conclude the defendants possessed no duty arising out of the internal directives
to ‘protect [the plaintiff] from unréasonable risks résulting from his relationship with [the
employee] in [his] individual capacity.” Id. (emphasis added). See also, Ellis v. Niles, 324 S.C.
223, 227,479 S:E.2d 47(1996) (“Whether the law recognizes a particular duty is an issue of law
to be determined by the court. If there is no duty, then the defendant in a negligence action is
entitled to a directed verdict.”).

School are:imimune from such a claim in.this case under the Tort Claims Act. The SCTCA states

in relevant part-“The governmental entity is not liable for aloss resulting from. . . -adoption,

enforcement,-or-compliance with any law or failure to-adopt:or enforce any law, whether valid

or invalid, inclading; bt not limited to, any charter, provision,. ordinance; resolition, rule,

TR T R R 0. 850 e By Mgz R BTG S I RS R PR A G e | * 28BN o Y Vg Ta

regulation, or written policies.” S.C. Code Ann. § 15-78-60(4) (émphasis added).
5»Pl’éii‘;ﬁiiff;‘f‘ﬁffthéf responds to Defendants’ summary ju&éﬁi”e‘fi% ‘motion by arguing that the
Dlsmct and gh School should be liable under a theory of: respondeat superior. 2 Plaintiff’s

respondeat supermr tlaim fdils because Smith’s alleged acts of sexual abuse ‘were outmde the

‘scope ;Qimsiqmplg)mem as a matter of law. The Supreme QQQQ;!Q.A’YW!ZQP?g v. Food Lion, Inc.
set-out the_fest‘-fér detérmining whether an employee acts outside the scope of his employment

for purposes of respondeat superior liability.

-An-act is thhm the scope of a. servants’ employment where
reasonably necessary to accomphsh the purpose of his employment

e e e s e il o e et e oo e e i il e ool e s ieesaesecm e s . S,

 PlintifP's Depo Vol II:p: 49-50.

» Respondeat Superior liability is not alleged in Plaintiff’s Second. Amended Complaint.
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and in furtherance of the master’s business. These geneéral
principlés govern in determining whether an employer is liable for
the acts \of\ his servant. The act of a servant done to effect some
independent purpose of his. own and not with reference to the
service in which he is eniployed, or while he is acting as his own
master for the time bemg, is not within the scope of his
employment so as to render the master liable therefor. Under these
circumstances -the servant -alone. is liable for the injuries inflicted.
If a setvant steps aside from the master’s business: for  some
purpose wholly. disconnected with his employment, the relation of
master and servant is temporarily suspended; this is so no’ matter
‘how short the time, and. the master is ot liable for his acts diiring
~ such:tinie.”

Armstrong v. Food Lion, Inc. 371 S.C. 271,:639 S.E.2d 50 (2006) (holding the employee
who stabbed the plaintiff during store hours, inside the employer’s storé, with the employer’s
knife was acting outside the: scope of his employment as a matter of law because there was no
evidence the emé]byée;wa‘s motivated to further. the employer’s business).

Heré, Plaintiff. alleges Smith fondled her genitals and forced her to perform: oral sex on

him. The record. contains no evidence Smith’s alleged sexual abuse was:motivated fo. further the

District or Hi’ghA_Scjh'ovol."s‘ business. Plaintiffalso cites no cases holding an employee’s sexual

abuse could bcconsxderedthhm the scope of employment. Indeed, the South Carolina Supreme

Court has held such‘actxons are clearly-outside‘the scope. Whittle'v. Southern Bell Telephone and

Telegraph Co., 3065”‘ 163 164-66 410 S:E.2d 575 (1991) (treaimg the employee’s alleged.

sexual battery: of” the plamnﬁ" as'commitied outside the scope of s employmem and -affifmifi

- summary Judgment for the employer) Plaintiff’s gross neghgence claxm therefore faxls as a

‘matter of law and: the Dlstnct and, High:School are entitled to summary Judgment

The Plamqﬁ’s.-clath' against the High School dlso fail for the additional reason that

during the 1988-1989 school- year, thie High Schiool Was part. of the Charleston Cority Schiool
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District system and did not exist as a separate legal entity.*® In 2003, James Island Charter High
School was formed as a separate entity from Charleston Count'y Scheol District.’! The High
School, however, did not-éxist separate from the District at the time the alleged incidents giving
rise to Plaintiff’s claims occurred. Therefore, the High School is entitled to summary judgment
on this additional ground as well.
IV. CONCLUSION.

For. the reasons stated herein, the Motion for Summary Judgment by Defendants
Charleston' County School District and James Island High School is GRANTED.

AND IT'IS SO ORDERED.

The;onoraéeévl;}e%@/w:/

5\} ;le‘?"r\’mﬁ e

3 2Q 11'2.‘

, Southi Carolina.

* Bohnstengel Depo. p. 53-55:
3! Bohnstengel Depo. p. 100.
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