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INTRODUCTION

The parties are in agreement regarding much of the law governing the “Resident
and Facility Arbitration Agreement™ (“Arbitration Agreement™), including:

o that Plaintiff Linda Johnson executed the Arbitration Agreement on behalf
of Inez Roberts (see Appellants’ Brief at 2-3; Respondent’s Brief at 6-7);

e that federal and state legislative and judicial policies favor arbitration of
disputes (see Appellants’ Brief at 8-9; Respondent’s Brief at 9-10); and

e that ordinary principles of State contract law govern formation and
interpretation of the Arbitration Agreement (see Appellants’ Brief at 11-
14, 25; Respondent’s Brief at 10-11).

Defendants seek to enforce the Arbitration Agreement according to its precise
terms and the provisions of the Federal Arbitration Act (“FAA™), the law that the parties
agreed would govern enforcement of the Arbitration Agreement. Plaintiff seeks to avoid
her contractual obligation to arbitrate by:

e ignoring the parties’ agreement that their transaction involved interstate
commerce and that the FAA applied and Plaintiff’'s own allegations of
interstate commerce (see Appellants’ Brief at 5-8; Respondent’s Brief at
28-30);

e arguing that there was no “meeting of the minds™ despite the existence of
an unambiguous written contract, the Arbitration Agreement, setting forth
the respective contractual obligations of the parties (see Appellants’ Brief
at 11-14; Respondent’s Brief at 26-28);

e using the AAA Healthcare Policy Statement to suggest an interpretation of
the Arbitration Agreement that is contrary to the plain meaning of the
Arbitration Agreement and that cannot be reconciled with the express
terms of the Arbitration Agreement or the rules for interpretation of
contracts; arguing that the effect of the AAA Healthcare Policy Statement
is to render the AAA “unavailable™ despite the absence of any evidence
that the AAA has refused or would refuse to accept Plaintiff’s claims for
arbitration and language in the AAA Healthcare Policy Statement
indicating that the AAA would administer an arbitration of Plaintiff’s
claims; and arguing that Section 5 of the FAA would not require the
appointment of a replacement arbitrator even though there is no evidence
that the AAA was integral to the Arbitration Agreement (Appellants’” Brief
at 14-22; Respondent’s Brief at 12-23); and



e arguing that Defendants have waived their right to enforce the Arbitration
Agreement simply by responding to Plaintiff’s use of the court system and
engaging in limited discovery targeted solely at enforcement of the
Arbitration Agreement, even though Defendants asserted the Arbitration
Agreement as a defense in their initial pleadings (Appellants® Brief at 22-
25; Respondent’s Brief at 23-26).

For these reasons, and as shown more fully below, the arguments raised by
Plaintiff should be rejected, and the trial court’s order should be reversed.

ARGUMENTS

I The Federal Arbitration Act applies because the transaction involved
interstate commerce.

Plaintiff contends that “there is no evidence of interstate commerce in the actual
Arbitration Agreement between the parties.” (Respondent’s Brief at 30.) Contrary to
Plaintiff’s assertion, the parties specifically acknowledged in the Arbitration Agreement
that their transaction involved interstate commerce and would be governed by the FAA:

The Resident and the Facility acknowledge and agree that the Resident’s

Arbitration Agreement effects a transaction involving interstate

commerce, therefore the enforcement of this Arbitration Agreement shall

be governed by federal law, specifically, the Federal Arbitration Act,

notwithstanding any contrary provision of the Admission Agreement or

state law.

(Arbitration Agreement, ¥ 5.) This agreement is sufficient evidence of a transaction
between the parties involving interstate commerce. (See Appellants’ Brief at 5-7.)
Moreover, Plaintiff’s Complaint, on its face, establishes interstate commerce in that
Plaintiff contends that entities outside of South Carolina were involved with and
responsible for care delivered at the nursing facility in South Carolina. (See Appellant’s
Brief at 7-8.)

Plaintiff seeks to equate the acknowledgment of a transaction involving interstate

commerce to a stipulation regarding subject matter jurisdiction. (Respondent’s Brief at



30. n.3.) Plaintiff makes no attempt to explain how an acknowledgment of interstate
commerce is the equivalent to a stipulation of subject matter jurisdiction or to distinguish
the numerous cases in which courts have relied upon a stipulation of interstate commerce
to determine that the FAA applies. (See Appellants’ Brief at 7, notes 5-6.) Rather,
Plaintiff offers the conclusory assertion that:

Similarly, parties cannot “stipulate” to interstate commerce that

would invoke the FAA and deprive the Courts of jurisdiction over

disputes. “Like the construction of a contract, it is improper subject

for stipulation and any attempted stipulation is not binding on a
court.” Morris v. Beacham, 274 S.C. 320, 262 S.E.2d 921 (1980).

(Respondent’s Brief at 30, n.3.) Morris does not hold that whether a transaction involves
interstate commerce or whether the FAA applies “is improper subject for stipulation” as
Plaintiff suggests; rather, the “improper subject for stipulation” there was whether “the
instrument in question created enforceable charitable trusts.” Morris, 274 S.C. at 322,
262 S.E.2d at 922. Morris is inapposite to the issue of whether the FAA applies and in no
way contradicts the numerous decisions in which courts have relied on the parties’
acknowledgment of interstate commerce to determine that the FAA applies.

I1. The unambiguous written terms of the Arbitration Agreement demonstrate a
“meeting of the minds.”

Plaintiff contends that Sally Dobson, Lowcountry’s admissions director,
“admitted that there could be no meeting of the minds as to an integral part of the
contract.” (Respondent’s Brief at 28.) Plaintiff focuses on Ms. Dobson’s lack of
familiarity with the rules applicable to any arbitration which might take place under the
Arbitration Agreement (Respondent’s Brief at 27-28) even though it 1s undisputed that
Ms. Dobson did not discuss the applicable rules with Plaintiff Johnson (Dobson Depo. at

11; Johnson Depo. At 17-18, 24-27). Plaintiff ignores that Ms. Dobson explained that the



information that she does provide to ‘individuals signing the Arbitration Agreement is
wholly accurate and consistent with the written Arbitration Agreement: “When they sign
the Arbitration Agreement, that {[waives] their right to a jury trial or, vou know, having it
in court.... They are informed of this whenever they are there to sign.” (Dobson Depo. at
8.) There is no evidence of a failure of the parties to agree to essential contractual terms.
To the contrary, the Arbitration Agreement is a written contract that fully sets forth the
parties’ respective rights and obligations. There are no essential terms missing.
Accordingly, there was a meeting of the minds with respect to the Arbitration Agreement.
(See Appellants’ Brief at 11-14.)

III. The AAA Healthcare Policy Statement does not render the parties’
agreement unenforceable.

The requirement in the Arbitration Agreement that any arbitration “shall follow
the rules of the American Arbitration Association (‘AAA’)’ does not render the
Arbitration Agreement unenforceable because: (i) this provision does not require
administration by the AAA (see Appellants’ Brief at 15-17);' (ii) even if it did require
administration by the AAA, the AAA is not “unavailable” (see Appellants’ Brief at 18-
19); and (ii1) if AAA administration is required and the AAA is unavailable, a substitute
arbitrator must be appointed pursuant to Section 5 of the FAA (see Appellants’ Brief at

20-22).

! Plaintiff mistakenly claims that “[t]here is no dispute that the agreement at issue that the
agreement at issue was prepared by HHE and calls for any ‘claim or claims’ between the
resident and HHE to be handled wunder the auspices of the American Arbitration
Association (4AA).” (Respondent’s Brief at 12 (emphasis added).) The Arbitration
Agreement requires that “any arbitration ... shall follow the rules of the [AAA].”
(Arbitration Agreement, 9§ 2.) It does not require that any arbitration be administered by
or “under the auspices of”” the AAA.



A. Application of ordinary contract principles requires enforcement of
the Arbitration Agreement.

Plaintiff relies upon Grant v. Magnolia Manor-Greenwood, Inc., 383 S.C. 125,
678 S.E.2d 425 (2009), in which the Supreme Court affirmed a trial court’s refusal to
enforce an arbitration agreement based on the unavailability of the designated forum.
However, as that case indicates, arbitration agreements are matters of contract and,
therefore, each arbitration agreement must be interpreted according to its own terms.
Grant, 383 S.C. at 130, 678 S.E.2d at 438. The Arbitration Agreement here is
significantly different from the agreement in Grant. Interpreted in accordance with
general principles of contract interpretation, the Arbitration Agreement does not mandate
the use of an exclusive forum and is enforceable in accordance with the precise terms
used by the parties.

“The judicial function of a court of law is to enforce contracts as made by the
parties and not to re-write or distort, under the guise of judicial construction, the terms of
an unambiguous contract.” Dobyns v. South Carolina Dept. of Parks, Recreation &
Tourism, 325 S.C. 97, 103, 480 S.E.2d 81, 84 (1997). “Where a contract is unambiguous,
clear and explicit, it must be construed according to the terms which the parties have
used, to be taken and understood in their plain, ordinary, and popular sense.” Warner v.
Weader, 280 S.C. 81, 83, 311 S.E.2d 78, 79 (1983). “Common sense and good faith are
the leading touchstones of construction of provisions of a contract; where one
construction makes the provisions unusual or extraordinary and another construction
which is equally consistent with the language employed, would make it reasonable, fair
and just, the latter construction must prevail. [Cit.] In construing terms in contracts, this

Court must first look at the language of the contract to determine the intentions of the



parties. [Cit.] When a contract is unambiguous, clear and explicit, it must be construed
according to the terms the parties have used, to be taken and understood in their plain,
ordinary and popular sense. [Cit.] Extrinsic evidence giving the contract a different
meaning from that indicated by its plain terms is inadmissible. [Cit.]” C.A.N. Enterprises,
Inc. v. South Carolina Health and Human Services Finance Commission, 296 S.C. 373,
377-78, 373 S.E.2d 584, 586 (1988).

The Arbitration Agreement provides, in pertinent part, as follows:

It is hereby understood and agreed by Heritage of the Low Country and

Linda Johnson and or “Authorized Representative,” together referred to as

the “Resident™) that, regardless of any other agreement or understanding

between the Facility and the Resident, any and all controversies, claims,

disputes, disagreements or demands of any kind (referred to as a “Claim”

or “Claims™) arising out of or relating to the Resident’s Admission

Agreement with the Facility (the “Admission Agreement™) or any service

or care provided to the Resident by the Facility shall be settled exclusively

by binding arbitration.
(Arbitration Agreement, p. 1 (emphasis in original).) The Arbitration Agreement further
declares the parties’ intention to resolve any dispute solely by arbitration by stating:
“This means that the parties are watving their right to a trial before a jury or a judge.”
(I/d.) This language is clear and unambiguous and susceptible of no interpretation other
than that the parties agreed to resolve any claims “exclusively by binding arbitration™
and to “waiv[e] their right to a trial before a jury or a judge.” (Id.) This language differs
significantly from the language used by the parties in Grant. In Grant, there was no
general statement of the parties’ agreement to arbitrate exclusively by binding arbitration
or to waive the right to trial by jury or judge. The parties in Grant agreed only to resolve
any claims “by binding arbitration administered by the [American] Health Lawyers

Association (the ['AHLA’]).” Grant, 383 S.C. at 128, 678 S.E.2d at 436-37. Therefore, in

Grant, when the AHLA became unavailable, there was no separate general statement of



intent to arbitrate ‘to demonstrate the parties’ agreement to arbitrate in the event the
AHLA became unavailable.

The Arbitration Agreement in the present case provides that “[a]ny arbitration
proceeding that takes place under this Arbitration Agreement shall follow the rules of the
American Arbitration Association (‘AAA’) and any resulting decision shall be
enforceable by a court of competent jurisdiction.” (Arbitration Agreement, § 2 (emphasis
added).) Again, this language is clear and unambiguous and susceptible of only one
interpretation: The arbitration will “follow the rules of the [AAA].” In Grant, the parties
had specifically agreed to “binding arbitration administered by the [AHLA],” allowing an
inference that administration of the arbitration by the AHLA (rather than simply pursuant
to its rules) was important to the parties under the very terms of their agreement. In the
present case, however, the Arbitration Agreement did not require that any arbitration be
administered by the AAA. This distinction alone makes Grant inapplicable to this case.
(See Appellants’ Brief at 15-17.)

Despite the clear language and intent of the Arbitration Agreement, Plaintiff
attempts to use the AAA Healthcare Policy Statement to invalidate the Arbitration
Agreement. (See Respondent’s Brief at 12-23.) Plaintiff relies on AAA Rule R-2 which,
by its very terms, does not require the AAA to administer the parties’ arbitration, but
merely “authorizes” it to do so. (See Respondent’s Brief at 15-16; AAA Rule R-2.)
Additionally, the Rule acknowledges that the “authorities and duties of the AAA are
prescribed in the agreement of the parties and in these rules, and may be carried out
through such of the AAA’s representatives as it may direct.” (/d.) This language is

consistent with well-settled authority that arbitration is a matter of contract and the



designated arbitrator may not exceed the powers designated to the--arbitrator by the
parties. Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 538, 542 S.E.2d 360, 364 (2001);
Dowling v. Home Buyers Warranty Corp., II, 311 S.C. 233, 236, 428 S.E.2d 709, 710
(1993). However, nothing in Rule R-2, nor in any of the other AAA Rules, “directly
appointments [sic] the AAA as the arbitral forum™ as Plaintiff contends. (Respondent’s
Brief at 16.) Nor is there any prohibition against use of the AAA Rules in an arbitration
administered outside of the AAA. Moreover, the Arbitration Agreement does not grant to
the AAA the authority to alter or invalidate the Arbitration Agreement or to decide that
claims covered by the Arbitration Agreement cannot be arbitrated. The rules cited by
Plaintiff are insufficient to overcome the parties’ express agreement to resolve any
disputes “exclusively by binding arbitration.” (Arbitration Agreement, p. 1.)
Notwithstanding the clear and unambiguous agreement to arbitrate, Plaintiff seeks
to avoid arbitration by arguing that the AAA Healthcare Policy Statement renders the
Arbitration Agreement invalid. The Arbitration Agreement does not mention the AAA
Healthcare Policy Statement (which is not a part of the AAA Rules) and does not require
administration by the AAA. Rather, the Arbitration Agreement requires only that any
arbitration “follow the rules of the [AAA].” (Id, § 2 (emphasis added).) Plaintiff
interprets this language to preclude any arbitration, even though such interpretation
directly contradicts every other provision, and indeed the entire purpose, of the
Arbitration Agreement. Plaintiff’s interpretation leads to the result that the parties entered
into a stand-alone arbitration agreement, the sole purpose of which was to agree to

resolve all disputes “exclusively by binding arbitration,” but intended that the AAA



Healthcare Policy Statement (not referenced anywhere in the Arbitration Agreement)
would preclude arbitration.

It cannot seriously be contended that the parties, by entering into an Arbitration
Agreement, actually intended not to arbitrate. At least two other interpretations are
possible which comport with the language used in the Arbitration Agreement and avoid
the absurd result that follows from Plaintiff’s proposed interpretation:

(D The parties meant what they said when they agreed that any

arbitration would merely “follow the rules of the American
Arbitration Association (‘AAA’).” In other words, the parties
intended that the arbitration, which they agreed would be the
exclusive means of resolving any disputes between them, would be
conducted in accordance with the AAA Rules, but not necessarily
administered by the AAA; or

(2) The parties, recognizing that the AAA Healthcare Policy Statement

would not prevent them from submitting their dispute to the AAA
(because the AAA will administer consumer healthcare disputes if
the parties choose to submit this dispute there), intended to
perform the ministerial task of confirming their binding agreement

to arbitrate with a submission agreement so that the AAA would
administer their arbitration.

“Common sense and good faith are the leading touchstones of construction of
provisions of a contract; where one construction makes the provisions unusual or
extraordinary and another construction which is equally consistent with the language
employed, would make it reasonable, fair and just, the latter construction must prevail.”
C.A.N. Enterprises, 296 S.C. at 377-78, 373 S.E.2d at 586. To say the least, interpreting a
provision which merely requires application of the AAA Rules to wholly invalidate the
entire Arbitration Agreement in which that provision is located would be unusual and
extraordinary. Defendants’ construction, which comports with the parties’ agreement to

resolve all disputes exclusively by arbitration, is much more reasonable than the



construction proposed by Plaintiff, which leads to the result that the parties’ agreement to
arbitrate is, and was from the outset, an agreement not to arbitrate.

B. Section 5 requires appointment of a substitute arbitrator in the event
of a vacancy or lapse in naming an arbitrator.

Once a valid and enforceable arbitration agreement is found to exist, Section 4 of
the FAA mandates that the matter be submitted to arbitration. 9 U.S.C. § 4. Congress
contemplated the possibility that an arbitrator designated by the parties may not be
available to the parties for any host of reasons. Therefore, it enacted Section 5 of the
FAA, which provides that

If in the agreement provision be made for a method of naming or

appointing an arbitrator or arbitrators or an umpire, such method shall be

followed; but if no method be provided therein, or if a method be provided

and any party thereto shall fail to avail himself of such method, or if for

any other reason there shall be a lapse in the naming of an arbitrator . . . ,

or in filling a vacancy, then upon application of either party to the

controversy the Court shall designate and appoint an arbitrator . . . who

shall act under the same force and effect as if he . . . had been specifically
named therein.

9 U.S.C. § 5 (emphasis added). The parties expressly agreed that the Arbitration
Agreement would be governed by the FAA. Therefore, they have a right to expect that all
relevant provisions of the FAA (including Section 3) will be applied. See Khan v. Dell,
Inc., 669 F.3d 350 (3d Cir. 2012) (finding that Section 5 of the FAA required
appointment of a substitute arbitrator where the designated forum (NAF) had ceased
arbitration of consumer claims and was therefore no longer available).

In an effort to avoid the Arbitration Agreement, Plaintiff argues that an arbitrator
cannot be appointed as required by Section 5 because the AAA was “integral” to the
Arbitration Agreement. However, as noted above, the Arbitration Agreement does not

require that the AAA administer any arbitration, but merely requires arbitration to take

-10-



place pursuant to the AAA Rules. As the Arbitration Agreement does not even designate
the AAA as the administrator of any arbitration, the AAA’s administration of arbitration
cannot be integral to the Arbitration Agreement. In Grant, the parties had agreed to
“binding arbitration administered by the [AHLA].” Grant, 383 S.C. at 128, 678 S.E.2d at
437. The parties’ decision in the present case not to require administration by the AAA
demonstrates that administration by the AAA was not integral to the Arbitration
Agreement.

Grant indicates that “[t]here is a dispute in the case law as to whether Section 5
applies in cases where, as here, the parties have specified an exclusive arbitral forum, but
that forum is no longer available.” Grant, 383 S.C. at 130, 678 S.E.2d at 438 (emphasis
added). Unlike the arbitration agreement at issue in Grant, the parties here did not
designate any arbitral forum (much less an exclusive one), but merely agreed to follow
the AAA Rules. (Arbitration Agreement, § 2.) Moreover, the AAA is available. Thus,
Grant 1s inapposite.

Plaintiff further relies on the cases of /n Re Salomon, 68 F.3d 554 (2d Cir. 1995);
Smith Barney v. Critical Health Systems in North Carolina, Inc., 212 F.3d 858 (4™ Cir.
2000); and Buice v. WMA Securities, Inc., 380 S.C. 149, 668 S.E.2d 430 (Ct. App. 2008).
However, none of these cases stands for the proposition that mere reference to a
particular arbitral forum or arbitral rules automatically renders the forum or rules
“integral” to the parties’ arbitration agreement. Moreover, the AAA Rules can be applied
by any arbitrator pursuant to the Arbitration Agreement. Additionally, the AAA will

administer the parties’ dispute if the parties so choose.

-11-



In In Re Salomon, the defendants *had signed an agreement to arbitrate (under the
Constitution and rules of the NYSE) any dispute arising out of their employment by
Salomon Brothers.” In Re Salomon, 68 F.3d at 556. The trial court ordered shareholder
derivative claims to arbitration before the NYSE. The NYSE determined that
“shareholder controversies were not appropriately within the mandatory provisions of its
Constitution” and that “jurisdiction must be based on the consent of the parties to
arbitrate, and neither the shareholders who initiated the derivative action nor Salomon
have consented to arbitration.” /d. (internal punctuation omitted). The Second Circuit
noted that “under the arbitration agreements, all disputes were to be arbitrated by the
NYSE and only the NYSE, ‘in accordance with the [NYSE] Constitution and rules.” The
NYSE Constitution clearly permits the NYSE to refuse the use of its facilities for the
arbitration for any particular dispute. NYSE Const. Art. XI, Sec. 3. When the NYSE so
refuses, there is no further promise to arbitrate in another forum.” /d. at 557. The Second
Circuit noted that “we cannot compel a party to arbitrate a dispute before someone other
than the NYSE when that party had agreed to arbitrate disputes only before the NYSE
and the NYSE, in turn, exercising its discretion under its Constitution, has refused the use
of its facilities to arbitrate the dispute in question.” /d. at 558. Notably, the arbitration
agreements at issue in /n Re Salomon allowed the NYSE to decline jurisdiction in
particular cases, did not specify that they covered shareholder derivative claims, and did
not contain a general statement requiring all disputes to be resolved “exclusively by
binding arbitration” or waiving the right to trial by jury or judge. The Second Circuit
“read the agreements here as providing for arbitration only before the NYSE.” Id. at 561

(emphasis added). It further held that “whether the NYSE would arbitrate the dispute



‘was central to the parties” agreement to arbitrate.”” /d. (emphasis added). The court also
held that “the ‘dominant inten’ of the parties was ‘to arbitrate before particular
arbitrators.”” Id. (emphasis added). Also, the NYSE refused to arbitrate based on
concerns over “the problems shareholder derivative suits pose.” Id. at 560. Thus, In Re
Salomon involved a unique circumstance in which the identity of the arbitrator was at
least as important to the parties as whether to arbitrate. As the language in the Arbitration
Agreement in the present case differs significantly from the language at issue in In Re
Salomon, this case is inapposite.

In Smith Barney, the Court held that the claimant was required to pursue its
arbitration before one of the three specified fora (NYSE, NASD, or AMEX) and could
not pursue its claims before another forum (AAA) because “the NASD, NYSE, and
AMEX arbitration rules provide that claims based on transactions that occurred more
than six years before arbitration was filed are not eligible for arbitration [and] Smith
Barney was entitled to rely upon [these rules].” Smith Barney, 212 F.3d at 862. There was
no claim that the NYSE, NASD, or AMEX was unwilling to arbitrate the dispute.
Therefore, Smith Barney did not involve a failed forum as Plaintiff contends is the case
here. Id. (“Here Critical Health has the choice of three fora. We can see no reason to pass
over the thfee specified fora and allow arbitration to proceed in a fourth unspecified
arena.”). This case does not support Plaintiff’s position.

In Buice, the Court of Appeals found that a claimant was not required to arbitrate
a securities dispute against a firm whose membership in the NASD had been terminated,
suspended, canceled, or revoked. In reaching its decision, the Court of Appeals found

significant the legislative history of NASD Rule 10301 which indicated that the reason



the NASD refused to enforce pre-dispute arbitration agreements in such situations was
that “terminated, suspended, barred or otherwise defunct firms have a significantly higher
incidence of nonpayment of arbitration awards than do active firms.” Buice, 380 S.C. at
153-36, 668 S.E.2d at 433. Thus, NASD Rule 10301 which assured a customer that it
would only be required to arbitrate if the respondent member remained in good standing
with the NASD was integral to the arbitration agreement. Thus, Buice involved specific
facts demonstrating that the designated forum was important to the parties’ agreement to
arbitrate and does not support Plaintiff’s position.

As in the previous cases, the Court in Grant did not merely presume that the
designated forum was integral, but relied on evidence indicating the importance of that
forum to the parties. Grant, 383 S.C. at 131, 678 S.E.2d at 438-39. The Court noted that
“[t]Jo determine whether a named arbitrator is an integral part of the agreement or an
ancillary logistical concern, courts look to the ‘essence’ of the arbitration agreement.” Id.
The Court noted that

[ulnder AHLA policy, the parties may not vary the rules on

communications, service, counting of days, publication and form of the

award, release of documents, or administration. The parties are bound by a

panel of arbitrators selected by the service. In our view, the parties” waiver

of this set of rights in agreeing to arbitrate before the AHLA reflects their

specific intent to arbitrate exclusively before that body. Furthermore, the

designation of a forum such as the AHLA has wide-ranging substantive
implications that may affect, inter alia, the arbitrator-selection process, the

law, procedures, and rules that govern the arbitration, the enforcement of
the arbitral award, and the cost of the arbitration.

Id. The present case differs from Grant in that the parties indicated only that the AAA
Rules would apply, and these rules can be applied by any arbitrator. The parties agreed to
resolve all disputes “exclusively by binding arbitration,” but did not agree to arbitrate

exclusively in an AAA forum. Accordingly, submitting the parties’ dispute to arbitration

- 14-



pursuant to the AAA Rules—whether administered by the AAA or someone else—does
not contradict any provision of the parties’ Arbitration Agreement. Moreover, if Plaintiff
truly believes that the Arbitration Agreement requires her to arbitrate exclusively in an
AAA forum, this forum is available.’

IV.  Defendants did not waive the right to enforce the Arbitration Agreement.

Plaintiff contends that the Defendants have waived the right to arbitration simply
by responding to Plaintiff’s use of the court system and engaging in limited discovery
targeted solely at enforcement of the Arbitration Agreement, even though Defendants
asserted the Arbitration Agreement as a defense in their initial pleadings. Plaintiff’s
argument fails to demonstrate any action of Defendants that could constitute a voluntary
and intentional abandonment of the right to arbitrate. Rather, Plaintiff seeks to deprive
Defendants of their contractual right to arbitration simply because Defendants defended
against Plaintiff’s use of the court system and obtained discovery necessary to enforce the
Arbitration Agreement. (Respondent’s Brief at 23-26.) Plaintiff has failed to cite any
authority in support of its contention that Defendants waived the right to enforce the

Arbitration Agreement merely by defending themselves in litigation initiated by Plaintiff,

? Plaintiff’s suggestion that Defendants have argued “that the FAA would somehow force
the Personal Representative of Ms. Roberts’ Estate to now execute a ‘post-injury’
arbitration agreement” (Respondent’s Brief at 23) is a misstatement of Defendants’
argument and misses the point. Plaintiff seeks to avoid the Arbitration Agreement on the
false premises that the Arbitration Agreement requires the AAA to administer the parties’
arbitration and that the AAA is “unavailable” to her. Defendants have shown that the
AAA is not “unavailable” and that the Arbitration Agreement can be enforced in
accordance with Plaintiff’s purported preferred interpretation (administration by the
AAA) if Plaintiff simply submits her dispute to the AAA. (Appellants’ Brief at 18-19.) If
Plaintiff’s interpretation of the Arbitration Agreement as requiring arbitration
administered by the AAA is a serious construction of the language of the contract rather
than a contrived attempt to avoid her contractual obligations, then it defies logic that she
would not simply submit her claims to the AAA as she claims the contract requires.



responding to discovery, and engaging in discovery limited to enforcement of the
Arbitration Agreement.” Such limited engagement in the litigation process (caused by
Plaintiff’s failure to abide by the Arbitration Agreement) is insufficient to establish a
knowing and voluntary waiver of the right to compel arbitration, particularly where
Defendants immediately raised arbitration in their Answers; challenged the Plaintiff’s
Motion to Strike the arbitration defenses; and conducted limited discovery for the express
purpose of enforcing the Arbitration Agreement. Defendants have not waived their right
to enforce the Arbitration Agreement. See Carlson, Ct. App. Op. No. 5143 (finding no
waiver despite two-year delay while defendants pursued a motion to dismiss on the
merits where defendants raised the issue of arbitration since the inception of the case).
(See also Appellants® Brief at 22-25.)

CONCLUSION

The parties entered into an arbitration agreement which covers Plaintiff’s claims.
The parties agreed that their transaction involved interstate commerce and that the FAA
applies. Defendants asserted the issue of arbitration in their Answers and have
consistently maintained their position that Plaintiff’s claims belong in arbitration.
Plaintiff asserts no fault with the substance of the Arbitration Agreement other than the
purported unavailability of the AAA. The Arbitration Agreement, by its own express
terms, requires only that arbitration proceed under the AAA Rules, not necessarily in an

AAA forum. Therefore, there is no reason that the present dispute cannot be resolved in

3 Plaintiff’s reliance on Defendants’ response to other actions initiated by Plaintiff is
particularly misplaced, as “it would be inappropriate to consider actions undertaken in
other cases for purposes of determining the extent of discovery that has been undertaken
in the instant case.” Carlson v. S.C. State Plastering. LLC, Ct. App. Opinion No. 5143
(June 12, 2013).
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an arbitration under the AAA Rules as required by the parties’ Arbitration Agreement.
Moreover, the AAA 1is available and willing to arbitrate Plaintiff’s claims with a
submission agreement. Therefore, if arbitration in an AAA forum is truly important to
Plaintiff, that forum is available to her. Given these available alternatives, federal and
State policies favoring arbitration, and provisions of the FAA mandating enforcement of
the Arbitration Agreement, the Arbitration Agreement must be enforced rather than
invalidated.

For the reasons set forth herein and in Appellants® Brief, Defendants respectfully
request that the Court reverse the trial court’s Order Denying Defendants’ Motion To
Compel Arbitration and Stay Proceedings and remand this matter for an Order
compelling Plaintiff to pursue her claims in arbitration and staying the litigation.

Respectfully submitted,
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Jason E. Bring, Esquire
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