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Mr. Rewis, Juror 180 (Questioning by the Court) 2774
Juror 180 (Questioning by Saleeby) 2779
Juror 180 (Questioning by Babb) 2780
Mr. Copeland, Juror 41 (Questioning by the Court) 2785
Juror 41 (Questioning by Jackson) 2794
Juror 41 (Questioning by Babb) 2799
Jury Selection 2830
Case Called 2863
State’s Exhibit #84 (Diagram) entered into evidence 2871
State’s Exhibit #85 (Diagram) entered into evidence 2871
State’s Exhibit #86 (Diagram) entered into evidence 2871
Opening Statements 2884
Tommy Mims (Direct by Saleeby) 2898
Lillie Britt (Direct by Saleeby) 2907
State’s Exhibit #63 (copy of indictment) entered into evidence - 2910
State’s Exhibit #64 (copy of indictment) entered into evidence 2910
State’s Exhibit #65 (copy of indictment) entered into evidence 2910
State’s Exhibit #66 (copy of indictment) entered into evidence 2910
State’s Exhibit #67 (copy of indictment) entered into evidence 2910
State’s Exhibit #68 (copy of indictment) entered into evidence 2910
State’s Exhibit #69 (copy of indictment) entered into evidence 2910
Sharon Holland (Direct by Saleeby) 2915
| Kathy Miles (Direct by Saleeby) 2923
State’s Exhibit #4 (911 tape) played for the jury 2930
Kathy Miles (Cross by Littlejohn) 2930
Mary Ruth Williamson (Direct by Saleeby) 2937
State’s Exhibit #56 (coat) entered into evidence 2944
State’s Exhibit #13 (gun) entered into evidence 2946
State’s Exhibit #6 (photo) entered into evidence 2951
State’s Exhibit #9 (photo) entered into evidence 2953
State’s Exhibit #8 (photo) entered into evidence 2954
State’s Exhibit #15 (photo) entered into evidence 2955
State’s Exhibit #10 (photo) entered into evidence 2955
State’s Exhibit #12 (photo) entered into evidence 2956
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Mary Ruth Williamson (Cross by Babb) 2957
Daniel Bethea (Direct by Saleeby) 2974
Daniel Bethea (Cross by Littlejohn) 2980
Ruth Griffith (previous testimony read into the record) 2984
Landrow Taylor (previous testimony read into the record) 3036
John Prince (Direct by Saleeby) 3058
State’s Exhibit #13 (shotgun) entered into evidence 3071
State’s Exhibit #31 (photo) entered into evidence 3072
State’s Exhibit #19 (photo) entered into evidence 3072
John Prince (Cross by Littlejohn) 3074
John Prince (Redirect by Saleeby) 3079
Gene Edward Hobbs, Jr. (Direct by Saleeby) 3081
State’s Exhibit #27 (Smith and Weston nine millimeter) entered into evidence 3091
State’s Exhibit #26 (rounds) entered into evidence 3091
Gene Edward Hobbs, Jr. (Cross by Littlejohn) 3100
Fred Powell, Jr. (Direct by Saleeby) 3107
State’s Exhibit #40 (photo) entered into evidence 3122
Fred Powell, Jr. (Cross by Littlejohn) 3123
Dana Wingate (Direct by Saleeby) 3129 |
State’s Exhibit #60 (knife) entered into evidence 3134
Dana Wingate (Cross by Littlejohn) 3135
Perry Herod (Direct by Saleeby) 3143
State’s Exhibit #1 (advisement of rights form) entered into evidence 3150
State’s Exhibit #2 (sketch) entered into evidence 3156
State’s Exhibit #3 (written statement) entered into evidence 3157
Perry Herod (Cross by Littlejohn) 3170
Dr. Joel Sexton (Direct by Saleeby) 3177
State’s Exhibit #18 (portions of lead bullet) entered into evidence 3190
State’s Exhibit #17 (22 long rifle bullet) entered into evidence 3190
Dr. Joel Sexton (Cross by Littlejohn) ' 3195
Raymond Mackessy (Direct by Saleeby) 3197
State’s Exhibits #41-46 (photos of beer cans) entered into evidence 3207
State’s Exhibits #40-70 (fired 22-caliber cartridge casing) entered into 3207
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State’s Exhibit #40 (photo) entered into evidence. 3207
State’s Exhibits #29 and 30 (photos) entered into evidence 3208
State’s Exhibit #35 (photo) entered into evidence 3210
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State’s Exhibit #31 (photo) entered into evidence 3212
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State’s Exhibits #21 and 25 (photos) entered into evidence 3213
State’s Exhibit #23 (photo) entered into evidence 3214
State’s Exhibit #57 (cut portion of screen) entered into evidence 3218
3221

Thomas Darnell (Direct by Saleeby)
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Thomas Darnell (Cross by Babb) 3234
Jeffery Hollifield (Direct by Saleeby) 3244
Jeffry Hollifield (Cross by Babb) 3252
John Barron (Direct by Saleeby) 3259
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Ira Parnell (Direct by Saleeby) 3275
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State Rests , ~ 3368
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Teanne Oehler (Cross by Saleeby) 3414
Teanne Oehler (Redirect by Babb) 3430
Melinda Parrott (Direct by Babb) 3431
Melinda Parrott (Cross by Saleeby) 3451
Elizabeth Perry (Direct by Babb) 3457
Defendant’s 5-7 (family photos) 3463
Linda Parrott (Direct by, Babb) 3466
Mary Jean Wilson (Direct testimony is read into record by Littlejohn) 3469
Mary Jean Wilson (Cross read into the record by Jackson) 3477
Mary Jean Wilson (Continued testimony read by Littlejohn) 3482
Dr. William Alexander Morton, Jr. (Direct by Babb) 3485
Dr. William Alexander Morton, Jr. (Cross by Jackson) 3509
Dr. William Alexander Morton, Jr. (Redirect by Babb) 3520
James Aiken (Direct by Littlejohn) 3522
James Aiken (Cross Examination) 3537
James Aiken (Redirect by Littlejohn) 3542
State’s Closing - 3561
Defense’s Closing . 3581
Jury Charges 3599
Verdict 3630
Defense Motion for Directed Verdict 3635
Sentence 3636
Pre-trial Hearing Transcript (November 2, 2004) 3639
Pre-Trial Hearing Transcript (February 11, 2005) 3670
Pre-Trial Hearing Transcript (February 14, 2005) 3889
Dr, William Stavrou (Direct by Jackson) 3890
Dr. William Stavrou (Cross by Littlejohn) 3902
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State’s Exhibit #2 (letter) 3901
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Dr. James Merikangas (Redirect by Blume) 4149
Dr. Howard Becker (Direct by Blume) 4155
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Dr. Arlene Andrews (Direct by Blume) 4196
Dr. Arlene Andrews (Cross by Zelenka) 4243
Joseph Savitz, III (Direct by Lominack) 4254
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Simon Majors, Jr. (Direct by Simon) 4415
Simon Majors, Jr. (Cross by Lominack) 4421
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Chief Justice TOAL:

*33 This is an appeal from a capital sentencing proceeding. The jury sentenced Appellant Bobby Wayne
Stone to death, and Appellant argues that testimony from the victim’s widow impermissibly injected an arbitrary
factor into the jury's delibcrations. Appellant did not raise this issue at trial, and *34 the issue is therefore not
preserved for review. For this reason, we express no opinion on the merits, and we affirm the trial court's de-
cision.

_ FACTUAL/PROCEDURAL BACKGROUND
This case arises out of the shooting death of a Sumter County Sheriff's Deputy. According to Appellant, he
began the day leading**488 up to the fatal encounter by purchasing some alcohol and two firearms. Appellant
spent the remainder of the day wandering in the woods near what would become the crime scene, shooting the
firearms and becoming increasingly intoxicated. Towards the end of the day, Appcliant attcmpted to visit the
home of an acquaintance near the woods.

The acquaintance asked Appellant to leave her property, and the acquaintance later reported the incident to
the police. After hearing banging on a door to her home and gunshots outside her house, the acquaintance
phoned the police again. The victim was the first officer to respond to the call, and the evidence at trial estab-
lished that Appcllant was on thc acquaintance's porch ncar a side door when the victim arrived at the scenc. The
occupants of the home directed the victim towards the porch as the source of the disturbances, and as the victim
nearcd the side porch, he sustained two fatal gunshot wounds. While the State alleged that Appellant shot the
victim intentionally, Appellant claimed that he was startled when the victim tumed 2 comer outside the home
and yelled “Halt!” or “Hold it!” and that the gun fired accidentally.

A jury convicted Appellant of murder and sentenced him to death. On appeal, this Court affirmed Appel-
lant's comvictions but reversed his death sentence. State v. Stome, 350 S.C. 442, 567 S.E.2d 244 (2002)
(rcmanding for a new sentencing proceeding based on the improper exclusion of a juror from the penalty phase,
the failure to charge the statutory mitigator addressing the defendant’s impairment or mentality at the time of the
crime, and the failure to instruct the jury that a life sentence meant life imprisonment without the possibility of
parole). This Court remanded the case to the trial court to conduct a second sentencing proceeding. Id.

On remand, the State called several members of the victim's family and former co-workers as witnesses. The
record reveals*35 that the primary purpose of these witnesses' testimonies was to describe the impact of the vic-
tim's death on these individuals and on the community. One such witness was the victim's widow, and in re-
sponse to a question regarding “significant events in her life” since the murder, the victim's widow testified that
she had attempted suicide after learning that this Court had reversed Appellant's initial death sentence and that
there would be another sentencing proceeding in this case. At the conclusion of the second sentencing proceed-
ing, the jury sentenced Appellant to death.

This appeal followed, and Appellant raises the following issue for review:

Did the victim’s widow's testimony regarding her suicide attempt impermissibly inject an arbitrary factor into
the jury's deliberations?

LAW/ANALYSIS
Appellant argues that the victim's widow's testimony regarding her suicide attempt impermissibly injected
an arbitrary factor into the jury's deliberations. We disagree.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Appellant's argument is not preserved for review. At trial, Appellant objected as the victim's widow began
to describe her suicide attempt. The record reveals that Appellant based his objection on causation grounds, ar-
guing that the testimony implied that the cause of the suicide attempt was not the victim's murder, but the finan-
cial pressures the victim's widow was experiencing and the fact that Appellant would have another sentencing
procceding. In allowing the testimony, the trial court held that the victim's widow had attributed the facts re-
layed in the testimony to her relationship with the victim, and that the testimony was therefore relcvant and ad-
missible.

Appellant's argument before this Court goes along quite different lines. Appellant now argues that the vic-
tim's widow's testimony improperly invited the jury to speculate about the finality of its decision on the appro-
priate punishment and improperly invited the jury to consider how its decision might impact the victim's wid-
ow's future health. Thus, whilc Appcllant's argument below focused on what causcd the victim's widow to at-
tempt suicide-meaning, what caused the testimony*36 to be relevant-Appellant's argument on appeal abandons
the issue of relevance and addresses only the effect this testimony may bave had on the jury. Because **489 Ap-
pellant did not argue these grounds in support of his objection at trial, Appellant's argument is not preserved for
review. See State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 693 (2003) (providing that in order for an issue
to be preserved for appellate review, it must have been raised to and ruled upon by the trial court).

Appellant alleges that his argument on appeal is simply an augmentation of his objection at trial, but a
thoughtful examination reveals that this is not so. Primarily, Appellant's objection at trial was bascd on relev-
ance, and that issue has been abandoned here. Second, whether the suicide attempt by the victim's spouse min-
imized the jury's sensc of responsibility (by suggesting that the jury's ultimate decision would be subject to re-
view by a higher court) or maximized the jury's sense of responsibility (by implying that imposing a life sen-
tence might lead the victim's widow to attempt suicide again), these considerations are wholly independent of
the relevance argument presented below. If a pitch was never thrown at trial, we cannot review whether the trial
court made the proper call.

FNI. It is important to note that in State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991), we beld that
South Carolina's strict error preservation rules are no less applicable in death penalty cases.

For these reasons, we hold that Appellant's argument is not preserved for review,

CONCLUSION
For the foregoing reasons, we affirm Appellant's sentence. Our review of similar prior cases illustrates that
imposing the death sentence in this case would be neither excessive nor disproportionate in light of the crime
and the defendant. See State v. Sapp, 366 S.C. 283, 621 S.E.2d 883 (2005) (holding that the death penalty was
warranted where defendant killed a law enforcement officer while the officer was performing his official duties);
"State v. Hughes, 336 S.C. 585, 521 S.E.2d 500 *37 (1999) (samec); and State v. Johnson, 306 S.C. 119, 410
S.E.2d 547 (1991) (same).

MOORE, WALLER, PLEICONES and BEATTY, JJ., concur;

S.C.,2007.
State v. Stone
376 S.C. 32, 655 S.E.2d 487

END OF DOCUMENT
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THE STATE OF SOUTH CAROLINA

IN THE SUPREME COURT
THE STATE, RE @EHIE@
RESPONDENT, AN _ , 2555
" ————C SUBREME Oy
BOBBY WAYNE STONE,
APPELLANT
Appeal from Sumter County .
RECEEVED Howard P. King, Circuit Court Judge .REC B Ivg
JAN - 4 2008 N JAN
Opinion No. 26408 s =~ 2009
'$.C. SUPREME COURT C Supg

PETITION FOR REHEARING

Counsel for Bobby Wayne Stone petitions for rehearing pursuant to Rule 221(a), SCACR,
because the Court’s procedural bar analysis is inconsistent with the analytical framework it utilized
in State v. Burkhart, 371 S.C. 482, 640 S.E.2d 450 (2007), which counsel also argued. The Court
writes, “If a pitch was never thrown at trial, we cannot review whether the trial court made the
proper call.” On the other hand, the Court should not require either trial or appellate counsel to
anticipate a procedural Steven Bartman lurking in the appellate box seats.

Contrary to the Court’s opinion in this case, appellate counsel did not abandon “the issue of
relevance” and address “only the effect this testimony may have had on the jury.” Counsel modeled

the Brief of Appellant and his oral argument on the brief he filed in Burkhart and the Court’s
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subsequent opinion in that case. The cases cited by counsel - including Burkhart, but excepting
State v. Crisp, 362 S.C. 4'12, 608 S.E.2d 429 (2005), and State v. Owens, 362 S.C. 175, 607 S.E.2d
78 (2004) — all concern the issue of legal relevance::
The argument presented in the Burkhart brief read:

The judge erred by allowing an expert witness, an employee of the

South Carolina Department of Corrections, to testify about the nature

and quality of life for a capital defendant sentenced by the jury to life

without parole, since such “evidence” is both speculative and

arbitrary and violates S.C. Code Section 16-3-20(C) and 16-3-

25(C)(1), as well as State v. Plath, 281 S.C. 1, 313 S.E2d 619

(1984).
Trial counsel had not argued that the State’s evidence regarding general prison conditions
constituted an arbitrary factor. Nevertheless, the Court held that “this entire subject matter injected
an arbitrary factor into the jury’s sentencing deliberations.” 640 S.E.2d at 454. The issue presented
in the present case reads:

The trial j:udge committed reversible error by permitting the victim’s

widow to testify that she had attempted suicide when she learned —

from a message left on her answering machine — that the Supreme

Court had reversed Stone’s death sentence and “they were going to

retry this case over again,” as his testimony introduced an arbitrary

factor into Stone’s resentencing, in violation of S.C. Code Section

16-3-25(C)(1).
Counsel cannot reconcile the Court’s disparate treatment of these two cases. (Both involve capital
resentencing.)

Counsel agrees that his brief and argument on appeal stressed “the effect [the widow’s]

testimony may have had on the jury.” But it is axiomatic that “reversal is not required unless
appellant was prejudic:,ed by the error.” State v. Alitchéll, 386 S.C. 572,336 S.E.2d 150, 151 (1985).

Thus, there are two components to reversible error: (1) the error itself and (2) the harm it caused.

Moreover, S.C. Code Section 16-3-25 (C)(1) requires the Court to determine “[w]hether the
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sentence of death was imposed under the influence of passion, prejudice, or any other arbitrary
factor.” By its very nature, this argument can only be made on direct appeal.
Both Burkhart and this case involve similar errors and similar harm. For this reason, the

Court should grant rehearing, reverse Bobby Wayne Stone’s death sentence and remand for

resentencing,
Respectfully submifted
[Chiff Appellate Defeade
This 4th day of January, 2008, -
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Sumter County

Howard P. King, Circuit Court Judge

THE STATE,
RESPONDENT,.

BOBBY WAYNE STONE,
APPELLANT

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Petition for Rehearing in
the above-entitled case has been served upon S. Creighton Waters, Esquire, at the Rembert Dennis

Building, 1000 Assembly Street, Room 519, Columbia, SC 29201,this 4th day of January, 2008.

ATTORNEY FOR APPELLANT

SWORN TO BEFORE ME this 4th day
of January, 2008.

Ko Tl LS.

Notary Public for South Carolina

My Commission Expires: ._March 19, 2017.:
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DANIEL E. SHEAROUSE
CLERK OF COURT

BRENDA F. SHEALY
CHIEF DEPUTY CLERK

POST OFFICE BOX 11330
COLUMBIA, SOUTH CAROLINA 292114

(803) 734-1080
FAX (803} 734-1499

January 23, 2008

/ Chief Appellate Defender Joseph L. Savitz, ITI
South Carolina Commission on Indigent Defense
P O Box 11589
Columbia, SC 29211

Re: The State v. Stone, Bobby Wayne

Dear Counsel:

The Court has issued the following Order on your Petition for Rehearing in the
above matter:

“Petition for Rehearing is denied,

s/__Jean H. Toal __C.l.

_s/__James E. Moore L Je
s/ John H. Waller; Jr. L
.8/ Costa M. Pleicones. - .. J..
s/ Donald W. Beatty J..

January 23, 2008.”

The remittitur is today being forwarded to the lower court.
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{ '
Chief Appellate Defender
Joseph L. Savitz, OI
Page Two
January 23, 2008

Very truly yours,

DES/dmh

cc:  Assistant Attorney General S. Creighton Waters
The Honorable Cecil Kelly Jackson
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER ) Case No.: -CP-
)
BOBBY WAYNE STONE, SK 5051 )
Applicant, )
) APPLICATION FOR
\A ) POST-CONVICTION RELIEF
)
)
THE STATE OF SOUTH CAROLINA. )
Respondent, )
).
1.. Place of Detention: Lieber Correctional Institution, Campbell Thicket Road, Ridgeville,
SC 29472.
2, _Sentencing court: Sumter County Court of General Sessions,

3. Not applicable.

4, The indictment number or numbers upon which and the offense or offenses for which
sentence was imposed:

(a) Murder: 96-GS-43-698

(®) Possession of a Weapon During the Commission of a
Violent Crime: 96-GS-43-0698

(c) Burglary in the First Degree: 96-GS-43-0698

5. The date upon which sentence was imposed and the terms of the sentence:

(a) Sentenced on January 28, 1997 as follows:
@) Murder: Death
(i)  Possession of a Weapon During the Commission of a
Violent Crime: Five Years
(ili)  Burglary in the First Degree: Thirty Years

(b) Resentenced on February 27, 2005 as follows:
@) Murder: Death
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9.

A finding of guilty was made after a plea of not guilty:
The applicant did appeal from judgment of conviction and sentence.
Appeals:

(@ The Courts to which applicant appealed:
@) The South Carolina Supreme Court.

(b)  The result in each Court to which applicant appealed:
6)) Convictions affirmed; sentences affirmed in part; death sentence reversed
and remanded.
(ii)  Death sentence upon remand affirmed.

(c) The date of each resulit:
6)) Convictions affirmed; sentences affirmed in part; death sentence reversed
and remanded on July 15, 2002.
(ii)  Death sentence on remand affirmed on December 20, 2007.

(d)  Citations of any written opinion or orders entered pursuant to such results:
()] 567 S.E.2d 244 (S.C. 2002)
(i) 655 S.E.2d 487 (S.C. 2007)

Not applicable.

10&11.  GROUNDS FOR RELIEF WITH SUPPORTING FACTS.

10(a): Applicant was denied the right to effective assistance of counsel—guaranteed
by the Sixth and Fourteenth Amendments to the United States Constitution and by
Article 1, §§ 3 and 14 of the South Carolina Constitution—during the guilt-or-
innocence phase of his capital trial,

11(a): Supporting Facts: Trial counsel’s performance during the guilt-or-innocence
phase was both unreasonable and prejudicial. See Strickland v. Washington, 466 U.S. 668
(1984). Counsel’s acts or omissions included, but are not limited to, the following:

1) Counsel failed to seek appropriate instructions from the trial court. In particular,
counsel failed to request an instruction requiring the jury to disregard testimony
when the court sustained defense counsel's objection to such testimony. (Trial Tr.
vol. 1, 162, January 27, 1998; Trial Tr. vol. 3, 519.)

2) Counsel failed to object to the prosecutor's improper and prejudicial closing
argument, in which the prosecutor repeatedly asserted that Applicant did not
dispose of his gun prior to arrest so that he could kill more police officers. (Trial

2
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Tr. vol. 4, 844-47, Jan. 27, 1998.) Counsel thus failed to preserve for appeal
whether the improper arguments violated the Sixth, Eighth, and Fourteenth
Amendments and the corresponding provisions of the South Carolina Constitution
and South Carolina law.

10(b): Applicant was denied the right to effective assistance of counsel—guaranteed
by the Sixth and Fourteenth Amendments to the United States Constitution and by
Article 1, §§ 3 and 14 of the South Carolina Constitution—during the sentencing
phase of his capital trial.

11(b): Supporting facts: Trial counsel’s performance during the sentencing phase was
both unreasonable and prejudicial. See Strickland v. Washington, 466 U.S. 668 (1984).
Counsel’s acts or omissions included, but are not limited to, the following:

1) Counsel failed to properly object to the victim’s widow’s testimony and thus preserve
for appeal whether such testimony violated the Sixth, Eighth, and Fourteenth
Amendments and the corresponding provisions of the South Carolina Constitution
and South Carolina law. During the resentencing proceeding, the victim’s widow
testified that she attempted to commit suicide upon learning that the South Carolina
Supreme Court had reversed Applicant’s original death sentence. (R. at 1090-92.)
Counsel objected, and the trial court overruled the objection. (R. at 1105-06.) On
appeal, the South Carolina Supreme Court held that counsel’s objection was
inadequate and thus, the issue was procedurally barred. See State v. Stone, 655 S.E.2d
487, 488-89 (S.C. 2007). Counsel’s failure to lodge an appropriate objection was
unreasonable and prejudicial.

2) Counsel failed to object to extensive victim impact testimony regarding the effect of
the victim’s death on law enforcement in Sumter County generally and on various law
officers in particular, (R. at 835-41, 1095-1104.) This evidence included testimony
alleging, inter alia, that the sheriff’s office brings all of its law enforcement trainees
to Kubula’s gravesite during their orientation. (R. at 840-41.) Such testimony was
outside the scope of proper victim impact evidence, and counsel’s failure to lodge an
appropriate objection was unreasonable and prejudicial.

10(c): Applicant was denied the right to cffective assistance of appellate counsel—
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and by Article I, §§ 3 and 14 of the South Carolina Constitution—
during the appellate proceedings.

11(c): Supporting Facts: The court reporter’s failure to transcribe effectively, during the
resentencing proceedings, the voir dire of nineteen prospective jurors (R. at 197-98, 1646)
—eight of which were disqualified (R. at 197-98) and three of which were empanelled (R.
at 572-74, 578-79)—rendered impossible the effective assistance of counsel during
Applicant’s appeal. Further, appellate counsel’s performance on direct appeal was both

3 3

3980




unreasonable and prejudicial. See Strickland v. Washington, 466 U.S. 668 (1984).
Counsel’s acts or omissions included, but are not limited to, the following:

1) Appeliate counsel failed to pursue on appeal the denial of Applicant’s rights to a fair
and impartial jury, a fair trial, a fair sentencing hearing, and a fair appeal in violation
of the Sixth, Eighth, and Fourteenth Amendments to the United States Constitution,
Applicant was denied these rights due to the court reporter’s failure to transcribe
effectively during the resentencing proceedings the voir dire of nineteen prospective
jurors (R. at 197-98, 1646), eight of which were excluded (R. at 197-98) and three of
which were empanelled (R. at 572-74, 578-79).

2) Appellate counsel failed to raise on appeal the trial court’s error in refusing to approve
funding for a jury selection expert in violation of Applicant's right to expert assistance..
.See Ake v. Oklahoma, 470 U.S. 68 (1985).

10(d): Applicant’s conviction and sentence were obtained in violation of the Due
Process Clause of the Fourteenth Amendment to the United States Constitution.

11(d): Supporting Facts: Several errors at trial violated the Due Process Clause of the
Fourteenth Amendment to the United States Constitution. Those errors include, but are
not necessarily limited to, the following:

1) The State suppressed evidence that was both exculpatory and material to Applicant’s
guilt or punishment. See Brady v. Maryland, 373 U.S. 83, 87 (1963).

2) The trial court erred by refusing to approve funding for a jury selection expertin
violation of Applicant's right to expert assistance. See Ake v. Oklahoma, 470 U.S. 68
(1985).

3) During the resentencing proceedings and in violation of Applicant’s right to a fair
trial, the court reporter failed to effectively transcribe the voir dire-of nineteen
prospective jurors (R. at 197-98, 1646), eight of which were excluded (R. at 197-98)
and three of which were empanelled (R. at 572-74, 578-79).

10(e): Applicant was denied the right to a fair and impartial jury-—guaranteed by
the Sixth and Fourteenth Amendments to the U.S. Constitution—during the
sentencing phase of his trial.

11(e): Supporting Facts: During the resentencing proceedings, the court reporter failed
to effectively transcribe the voir dire of nineteen prospective jurors (R. at 197-98, 1646),
eight of which were excluded (R. at 197-98) and three of which were empanelled (R. at
572-74, 578-79).
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Applicant appealed directly to the South Carolina Supreme Court and petitioned the
United States Supreme Court for a writ of certiorari. Applicant has not previously filed an
application for post-conviction relief or a petition for writ of habeas corpus in state or
federal court. :

Not applicable.

None of the grounds set forth in (10) have been previously presented to this or any other
court, state or federal.

Not Applicable.

These grounds rely on additional facts outside the record that was before the previous
courts.

Applicant was previously represented by counsel.
Counsel:-
a. Name and address of each attorney who represented Appellant:

i. Cameron B, Littlejohn, Jr.
1720 Main Street, Suite 202
Columbia, SC 29201

ii. James H. Babb
Howle & Babb

7 E. Hamplon Avenue
Sumter, SC 29150

iii. Joseph L. Savitz, ITI
South Carolina Commission on Indigent Defense
1330 Lady Street, Suite 401
Columbia, SC 29201

b. Proceedings at which each attorney represented appellant:

i. Trial
ii. Trial
iii. Direct Appeal

19. Applicant seeks relief from his convictions and sentences.
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20,  Applicant is not under sentence from any other court.

april 1, 2008;

Respectfully submitted,

BOBBY WAYNE STONE, SK 5051
PRO SE APPLICANT
Lieber Correctional Institution
P.O. Box 205
Ridgeville, SC 29472
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BLUME WEYBLE & NORRIS, LLC

ATTORNEYS AT LAW 1247 SUMTER STREET, SECOND FLOOR

COLUMBIA, SOUTH CAROLINA 29201
Jonn H. BLUME MAILING ADDRESS:
KEIR M. WEYBLE POST OFFICE BOX 11744
TERESA L. NORRIS COLUMBIA, SC 29211
DAVID [. BRUCK OF COUNSEL PHONE: (803) 765-1044

FaX: (803) 765-1143

May 4, 2009

James C. Campbell

Sumter County Clerk of Court
141 North Main Street
Sumter, SC 29150

RE: Bobby Wayne Stone v. State of South Carolina

‘Dear Mr. Campbell :

Please find enclosed for filing, the original and one copy of Applicant’s Amended Post-
Conviction Relief Application, with certificate of service. Please return the extra copy to me in
the enclosed self-addressed stamped envelope.

If you should have any questions, please do not hesitate to contact this office.

Sincerely,

-ill A. Rider
- Paralegal

cc:  Robert Lominack
Creighton Waters
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o

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER ) Case No.: 08-CP-43-905
)
BOBBY WAYNE STONE, SK 5051 )
Applicant, ) AMENDED
) APPLICATION FOR
V. ) POST-CONVICTION RELIEF
)
)
THE STATE OF SOUTH CAROLINA. )
Respondent. )
)
1. Place of Detention: Lieber Correctional Institution, Campbell Thicket Road, Ridgeville,
SC 29472.
2. Sentencing court: Sumter County Court of General Sessions.
3. Not applicable.
4, The indictment number or numbers upon which and the offense or offenses for which

sentence was imposed:

(a) Murder: 96-GS-43-698
(b)  Possession of a Weapon During the Commission of a
Violent Crime: 96-GS-43-0698
(c) Burglary in the First Degree: 96-GS-43-0698
5. The date upon which sentence was imposed and the terms of the sentence:
(a) Sentenced on January 28, 1997 as follows:
@) Murder: Death
(i)  Possession of a Weapon During the Commission of a
Violent Crime: Five Years
(iii)  Burglary in the First Degree: Thirty Years
(b) Resentenced on February 27, 2005 as follows:

6)) Murder: Death

6. A finding of guilty was made after a plea of not guilty.
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7. The applicant did appeal from judgment of conviction and sentence.
8. Appeals:

(a) The Courts to which applicant appealed:
6] The South Carolina Supreme Court.

(b) The result in each Court to which applicant appealed:
(i) Convictions affirmed; sentences affirmed in part; death sentence reversed
and remanded.
(i) Death sentence upon remand affirmed.

(c) The date of each result:
@) Convictions affirmed; sentences affirmed in part; death sentence reversed
and remanded on July 15, 2002.
(ii) Death sentence on remand affirmed on December 20, 2007.

(@ Citations of any written opinion or orders entered pursuant to such results:
@ 567 S.E.2d 244 (S.C. 2002)
(i) 655 S.E.2d 487 (S.C. 2007)
9. Not applicable.

10 & 11. GROUNDS FOR RELIEF WITH SUPPORTING FACTS

10(a): Applicant was denied the right to effective assistance of counsel—guaranteed
by the Sixth and Fourteenth Amendments to the United States Constitution and by
Article I, §§ 3 and 14 of the South Carolina Constitution—during the guilt-or-
innocence phase of his capital trial.

11(a): Supporting Facts: Trial counsel’s performance during the guilt-or-innocence
phase was both unreasonable and prejudicial. See Strickland v. Washington, 466 U.S. 668
(1984). Counsel’s acts or omissions included, but are not limited to, the following:

1) Counsel failed to seek appropriate instructions from the trial court. In particular,
counsel failed to request an instruction requiring the jury to disregard testimony
when the court sustained defense counsel's objection to such testimony. (Trial Tr.
vol. 1, 162, January 27, 1998; Trial Tr. vol. 3, 519.)

2) Counsel failed to object to the prosecutor's improper and prejudicial closing
argument, in which the prosecutor repeatedly asserted that Applicant did not
dispose of his gun prior to arrest so that he could kill more police officers. (Trial
Tr. vol. 4, 844-47, Jan. 27, 1998.) Counsel thus failed to preserve for appeal
whether the improper arguments violated the Sixth, Eighth, and Fourteenth

-,
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3)

4)

5)

Amendments and the corresponding provisions of the South Carolina Constitution
and South Carolina law.

Counsel failed to secure the assistance of a homicide reconstruction expert; the
failure to secure this necessary expert assistance prevented the defense from
adequately corroborating applicant’s statement regarding the nature of the
homicide and from rebutting the prosecution’s theory that applicant essentially
“ambushed” and “executed” the victim.

Counsel failed to object to the prosecution’s racially discriminatory use of its
peremptory challenges. See Batson v. Kentucky, 476 U.S. 79 (1986).

Counsel failed to object to the presence of numerous law enforcement officers
present in the courtroom throughout applicant’s trial.

10(b): Applicant was denied the right to effective assistance of counsel—guaranteed
by the Sixth and Fourteenth Amendments to the United States Counstitution and by
Article I, §§ 3 and 14 of the South Carolina Constitution—during the sentencing
phase of his capital trial.

'11(b): Supporting facts: Trial counsel’s performance during the sentencing phase was

both unreasonable and prejudicial. See Strickland v. Washington, 466 U.S. 668 (1984).
Counsel’s acts or omissions included, but are not limited to, the following:

y

2)

Counsel failed to properly object to the victim’s widow’s testimony and thus preserve
for appeal whether such testimony violated the Sixth, Eighth, and Fourteenth
Amendments and the corresponding provisions of the South Carolina Constitution
and South Carolina law. During the resentencing proceeding, the victim’s widow
testified that she attempted to commit suicide upon learning that the South Carolina
Supreme Court had reversed Applicant’s original death sentence. (R. at 1090-92.)
Counsel objected, and the trial court overruled the objection. (R. at 1105-06.) On
appeal, the South Carolina Supreme Court held that counsel’s objection was
inadequate and thus, the issue was procedurally barred. See State v. Stone, 655 S.E.2d
487, 488-89 (S.C. 2007). Counsel’s failure 1o lodge an appropriate objection was
unreasonable and prejudicial.

Counsel failed to object to exlensive victim impact testimony regarding the effect of
the victim’s death on law enforcement in Sumter County generally and on various law
officers in particular. (R. at 835-41, 1095-1104.) This evidence included testimony
alleging, infer alia, that the sheriff’s office brings all of its law enforcement trainees
to Kubula’s gravesite during their orientation. (R. at 840-41.) Such testimony was
outside the scope of proper victim impact evidence, and counsel’s failure to lodge an
appropriale objection was unreasonable and prejudicial.
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3) Counsel failed to present evidence during the resentencing proceedings of applicant’s
cooperation with law enforcement, including that applicant had previously provided
information to law enforcement regarding certain other criminal activities.

4) Counsel failed to conduct a reasonable investigation into potentially mitigating
evidence regarding applicant’s social and medical history, low intellectual
functioning, neurological damage, and other mitigating circumstances. Counsel also
failed to gather relevant social history, educational and medical records which would
have corroborated the mitigating evidence that was presented at applicant’s trial.

5) Counsel failed to object to the presence of numerous law enforcement officers in the
courtroom throughout the resentencing trial. :

6) Counsel failed to conduct an adequate voir dire, thus allowing the erroneous and
prejudicial qualification of potential jurors who were predisposed to sentence the
applicant to death or were otherwise legally unqualified to serve. Counsel also failed
to ask adequate questions to determine whether many jurors were (or were not)
qualified to serve on a capital jury.

10(c): Applicant was denied the right to effective assistance of appellate counsel—
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and by Article I, §§ 3 and 14 of the South Carolina Constitution—
during the appellate proceedings.

11(c): Supperting Facts: The court reporter’s failure to transcribe effectively, during the
resentencing proceedings, the voir dire of nineteen prospective jurors (R. at 197-98, 1646)
—eight of which were disqualified (R. at 197-98) and three of which viere empanelled (R.
at 572-74, 578-79)—rendered impossible the effective assistance of counsel during
Applicant’s appeal. Further, appellate counsel’s performance on direct appeal was both
unreasonable and prejudicial. See Strickland v. Washington, 466 U.S. 668 (1984).
Counsel’s acts or omissions included, but are not limited to, the following;:

1) Appellate counsel failed to pursue on appeal the denial of Applicant’s rights to a fair
and impartial jury, a fair trial, a fair sentencing hearing, and a fair appecal in violation
of the Sixth, Eighth, and Fourteenth Amendments to the United States Constitution.
Applicant was denied these rights due to the court reporter’s failure to transcribe
effectively during the resentencing proceedings the voir dirc of nincteen prospective
jurors (R. at 197-98, 1646), eight of which were excluded (R. at 197- 98) and three of
which were empanelled (R. at 572-74, 578-79). .

2) Appellate counsel failed to raise on appeal the trial court’s error in refusing to approve

funding for a jury selection expert in violation of Applicant's right to expert assistance.

See Ake v. Oklahoma, 470 U.S. 68 (1985).




12.

13.

14.

10(d): Applicant’s conviction and sentence were obtained in violation of the Due
Process Clause of the Fourteenth Amendment and the Eighth Amendment to the
United States Constitution and the corresponding provisions of the South Carelina
Constitution.

11(d): Supporting Facts: Several errors at trial violated the Due Process Clause of the
Fourteenth Amendment to the United States Constitution. Those errors include, but are
not necessarily limited to, the following:

1) The State suppressed evidence that was both exculpatory and material to Applicant’s
guilt or punishment. See Brady v. Maryland, 373 U.S. 83, 87 (1963).

2) The trial court erred by refusing to approve funding for a jury selection expertin
violation of Applicant's right to expert assistance. See Ake v. Oklahoma, 470 U.S. 68
(1985).

3) During the resentencing proceedings and in violation of Applicant’s right to a fair trial,
the court reporter failed to effectively transcribe the voir dire of nineteen prospective
jurors (R. at 197-98, 1646), eight of which were excluded (R. at 197- 98) and three of
which were empanelled (R. at 572-74, 578-79).

4) The presence of numerous armed officers in the courtroom during both phases of the
trial violated the applicant’s right to a fair trial.

10(e): Applicant was denied the right to a fair and impartial jury—guaranteed by
the Sixth and Fourteenth Amendments to the U.S. Constitution and the -
corresponding provisions of the South Carolina Constitution—during the sentencing
phase of his trial.

11(e): Supporting Facts: During the resentencing proceedings, the court reporter failed
to effectively transcribe the voir dire of nineteen prospective jurors (R. at 197-98, 1646),
eight of which were excluded (R. at 197-98) and three of which were empanelled (R. at
572-74, 578-79).

Applicant appealed directly to the South Carolina Supreme Court and petitioned the
United States Supreme Court for a writ of certiorari. Applicant has not previdusly filed an
application for post-conviction relief or a petition for writ of habeas corpus in state or
federal court. :

Not applicable.

None of the grounds set forth in (10) have been previously presented to this or any other
court, state or federal.

3989



15. Not Applicable.

16.  These grounds rely on additional facts outside the record that was before the previous

courts.
17.  Applicant was previously represented by counsel.
18.  Counsel:”
a. Name and address of each attorney who represented Appellant:

i. Cameron B. Littlejohn, Jr.
1720 Main Street, Suite 202
Columbia, SC 29201

ii. James H. Babb
Howle & Babb
7 E. Hampton Avenue
Sumter, SC 29150

ili. Joseph L. Savitz, III
South Carolina Commission on Indigent Defense
1330 Lady Street, Suite 401
Columbia, SC 29201

b. Proceedings at which each attorney represented appellant:
i, Trial
ii. Trial
ili. Direct Appeal

19.  Applicant seeks relief from his convictions and sentences.

20.  Applicant is not under sentence from any other court.

Respectfully submitted,

JOHN H. BLUME
- . Comell Law School
112 Myron Taylor Hall
Ithaca, NY 14853
(607)-255-1030
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May 4, 20009.

ROBERT E. LOMINACK

Law Offices of Robert E. Lominack, P.C.

P. O. Box 5508
Columbia, SC 29250
_(_803) 753-7057

: ' N H: BLUME ~
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) VERIFICATION
COUNTY OF SUMTER )

I, John H. Blume, sworn upon my oath, depose and say that I have subscribed to the

STATE OF SOUTH CAROLINA )

foregoing application; that I know the contents thereof;, that it includes every ground known to me
|
\

for vacating, setting aside or correcting the convictions and sentence attacked in this application;

and that the matters and allegations therein set forth are true.

(J/()I,Jm H. BLUME

SWORN to and subscribed before me this
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF SUMTER CA No. 08-CP-43-905

BOBBY WAYNE STONE, SK 5051
Applicant,

CERTIFICATE OF SERVICE

THE STATE OF SOUTH CAROLINA.
Respondent.

The undersigned hereby certifies that a copy of the Amended Application for Post-
Conviction Relief was served by first class United States mail, postage prepaid, this 4" day of
May, 2009, upon the following:

Creighton Waters
Assistant Attorney General

P.O. Box 11549
Columbia, SC 29211
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BLUME WEYBLE & NORRIS LLC

—

ATTORNEYS AT LAW 1247 SUMTER STREET, SECOND FLOOR

COLUMBIA, SOUTH CAROLINA 29201
JoAN H. BLUME MAILING ADDRESS:
KER M. WEYBLE POST OFFICE BOX 11744
TERESA L. NORRIS COLUMBIA, SC 29211
DAvVID L, BRUCK OF CounseL PHONE: (803) 765-1044

FaAX; (803) 765-1143

June 25, 2009

James C. Campbell

Sumter County Clerk of Court
141 North Main Street
Sumter, SC 29150

RE: Bobby Wayne Stone v. State of South Carolina

Dear Mr. Campbell :

Please find enclosed for filing, the original and one copy of Applicant’s Second Amended
Post-Conviction Relief Application, with certificate of service. Please return the extra copy to me
in the enclosed self-addressed stamped envelope.

If you should have any questions, please do not hesitate to contact this office.

Smcerely,

.c¢:  Robert Lominack
Creighton Waters
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER Case No.: 08-CP-43-905
BOBBY WAYNE STONE, SK 5051
Applicant, SECOND AMENDED
APPLICATION FOR
V. POST-CONVICTION RELIEF

THE STATE OF SOUTH CAROLINA.
Respondent.

L o o o R NS T S

1. Place of Detention: Lieber Correctional Institution, Campbell Thicket Road, Ridgeville,
SC 29472.

2. Sentencing court: Sumter County Court of General Sessions.
3. Not applicable.

4, The indictment number or numbers upon which and the offense or offenses for which
sentence was imposed:

(@)  Murder: 96-GS-43-698

(b)  Possession of a Weapon During the Commission of a
Violent Crime: 96-GS-43-0698

(c) Burglary in the First Degree: 96-GS-43-0698

5. The date upon which sentence was imposed and the terms of the sentence:
(a) Sentenced on January 28, 1997 as follows:
@) Murder: Death
(ii) Possession of a Weapon During the Commission of a
Violent Crime: Five Years
(iiiy  Burglary in the First Degree: Thirty Years

) Resentenced on February 27, 2005 as follows:
@) Murder: Death

6. A finding of guilty was made after a plea of not guilty.
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6. A finding of guilty was made after a plea of not guilty.

7. The applicant did appeal from judgment of conviction and sentence.

8. Appeals:
(@ The Courts to which applicant appealed:
6)) The South Carolina Supreme Court.
(b)  The result in each Court to which applicant appealed:
) Convictions affirmed; sentences affirmed in part; death sentence reversed
and remanded.
(ii)  Death sentence upon remand affirmed.
() The date of each result:
@) Convictions affirmed; sentences affirmed in part; death sentence reversed
and remanded on July 15, 2002.
(ii) Death sentence on remand affirmed on December 20, 2007.
(d Citations of any written opinion or orders entered pursuant to such results:

(@ 567 S.E.2d 244 (S.C. 2002)
(i) 655 S.E.2d 487 (S.C. 2007)

9. Not applicable.

10 & 11.

GROUNDS FOR RELIEF WITH SUPPORTING FACTS

10(a): Applicant was denied the right to effective assistance of counsel—guaranteed
by the Sixth and Fourteenth Amendments to the United States Constitution and by
Article I, §§ 3 and 14 of the South Carolina Constitution—during the guilt-or-
innocence phase of his capital trial.

11(a): Supporting Facts: For the reasons set forth below, trial counsel’s performance
during the guilt-or-innocence phase was both unreasonable and prejudicial. See Strickland
v. Washington, 466 U.S. 668 (1984).

1

2)

Counsel failed to request an instruction réqu'uing the jury to disregard testimony
when the court sustained defense counsel's objection to such testimony. (Trial Tr.
vol. 1, 162, January 27, 1998; Trial Tr. vol. 3, 519.)

Counsel failed to object to the prosecutor's improper and prejudicial closing
argument, in which the prosecutor repeatedly asserted that Applicant did not
dispose of his gun prior to arrest so that he could kill more police officers. (Trial
Tr. vol. 4, 844-47, Jan. 27, 1998.) Counsel thus failed to preserve for appeal

2
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3)

4)

3)

whether the improper arguments violated the Sixth, Eighth, and Fourteenth
Amendments and the corresponding provisions of the South Carolina Constitution
and South Carolina law.

Counsel failed to secure the assistance of a homicide reconstruction expert; the
failure to secure this necessary expert assistance prevented the defense from
adequately corroborating applicant’s statement regarding the nature of the
homicide and from rebutting the prosecution’s theory that applicant essentially
“ambushed” and “executed” the victim.

Counsel failed to object to the prosecution’s racially discriminatory use of its
peremptory challenges. See Batson v. Kentucky, 476 U.S. 79 (1986).

Counsel failed to object to the presence of numerous law enforcement officers
present in the courtroom throughout applicant’s trial.

10(b): Applicant was denied the right to effective assistance of counsel—guaranteed
by the Sixth and Fourteenth Amendments to the United States Constitution and by
Article I, §§ 3 and 14 of the South Carolina Constitution—during the sentencing
phase of his capital trial

11(b): Supporting facts: For the reasons set forth below, trial counsel’s performance
during the sentencing phase was both unreasonable and prejudicial. See Strickland v.
Washington, 466 U.S. 668 (1984).

1)

2)

Counsel failed to properly object to the victim’s widow’s testimony and thus preserve
for appeal whether such testimony violated the Sixth, Eighth, and Fourteenth
Amendments and the corresponding provisions of the South Carolina Constitution
and South Carolina law. During the resentencing proceeding, the victim’s widow
testified that she attempted to commit suicide upon learning that the South Carolina
Supreme Court had reversed Applicant’s original death sentence. (R. at 1090-92.)
Counsel objected, and the trial court overruled the objection. (R. at 1105-06.) On
appeal, the South Carolina Supreme Court held that counsel’s objection was
inadequate and thus, (he issue was procedurally barred. See State v. Stone, 655 S.E.2d
487, 488-89 (S.C. 2007).

Counsel failed to object to extensive victim impact testimony regarding the effect of
the victim’s death on law enforcement in Sumter County generally and on various law
officers in particular. (R. at 835-41, 1095-1104.) This evidence included testimony
alleging, inter alia, that the sheriff’s office brings all of its law enforcement trainees
to Kubula’s gravesite during their orientation. (R. at 840-41.) Such testimony was
outside the scope of proper victim impact evidence, and counsel’s failure to lodge an
appropriate objection was unreasonable and prejudicial.
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3) Counsel failed to present evidence during the resentencing proceedings of applicant’s
prior cooperation with law enforcement, including that applicant had previously
provided information to law enforcement regarding certain other criminal activities.

4) Counsel failed to conduct a reasonable investigation into potentially mitigating
evidence regarding applicant’s impoverished childhood and the family dysfunction
resulting from the essentially polygamous household in which he was raised,
applicant’s very low intellectual functioning, and neurological damage from exposure
to dangerous neurotoxins and other chemicals. Counsel also failed to gather relevant
social history, educational and medical records which would have corroborated the
mitigating evidence that was presented at applicant’s trial.

5) Counsel failed to object to the presence of numerous law enforcement officers in the
courtroom throughout the resentencing trial.

6) Counsel failed to conduct an adequate voir dire, thus allowing the erronsous and
prejudicial qualification of potential jurors who were predisposed to sentence the
applicant to death or were otherwise legally unqualified to serve. Counsel also failed
to ask adequate questions to determine whether many jurors were (or were not)
qualified to serve on a capital jury.

10(c): Applicant was denied the right to effective assistance of appellate counsel—
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and by Article I, §§ 3 and 14 of the South Carolina Constitution—
during the appellate proceedings.

11(c): Supporting Facts: The court reporter’s failure to transcribe effectively, during the
resentencing proceedings, the voir dire of nineteen prospective jurors (R. at 197-98, 1646)
—eight of which were disqualified (R. at 197-98) and three of which were empanelled (R.
at 572-74, 578-79)—rendered impossible the effective assistance of counsel during
Applicant’s appeal. Furthermore, for the reasons set forth below, appellate counsel’s
performance on direct appeal was both unreasonable and prejudicial. See Strickland v.
Washington, 466 U.S. 668 (1984).

1) Appellate counsel failed to pursue on appeal the denial of Applicant’s rights to a fair
and impartial jury, a fair trial, a fair sentencing hearing, and a fair appeal in violation
of the Sixth, Eighth, and Fourteenth Amendments to the United States Constitution.
Applicant was denied these rights due to the court reporter’s failure to transcribe
effectively during the resentencing proceedings the voir dire of nineteen prospective
jurors (R. at 197-98, 1646), eight of which were excluded (R. at 197- 98) and three of
which were empanelled (R. at 572-74, 578-79).

2) Appellate counsel failed to raise on appeal the trial court’s error inhfefusing to approve
funding for a jury selection expert in violation of Applicant's right to expert assistance.

4
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12.

13.

14.

See Ake v. Oklahoma, 470 U.S. 68 (1985).

10(d): Applicant’s conviction and sentence were obtained in violation of the Due
Process Clause of the Fourteenth Amendment and the Eighth Amendment to the
United States Constitution and the correspondmg provisions of the South Carolina
Constitution.

11(d): Supporting Facts: Several errors at trial violated the Due Process Clause of the
Fourteenth Amendment to the United States Constitution. Those errors include, but are
not necessarily limited to, the following:

1) The State suppressed cvidence that was both exculpatory and material to Applicant’s
guilt or punishment. See Brady v. Maryland, 373 U.S. 83, 87 (1963).

2) The trial court erred by refusing to approve funding for a jury selection expertin
violation of Applicant's right to expert assistance. See Ake v. Oklahoma, 470 U.S. 68
(1985).

3) During the resentencing proceedings and in violation of Applicant’s right to a fair trial,
the court reporter failed to effectively transcribe the voir dire of nineteen prospective
jurors (R. at 197-98, 1646), eight of which were excluded (R. at 197-98) and three of
which were empanelled (R. at 572-74, 578-79).

4) The presence of numerous armed officers in the courtroom during both phases of the
trial violated the applicant’s right to a fair trial.

10(e): Applicant was denied the right to a fair and impartial jury—guaranteed by
the Sixth and Fourteenth Amendments to the U.S. Constitution and the
corresponding provisions of the South Carolina Constitution—during the sentencing
phase of his trial.

11(e): Supporting Facts: During the resentencing proceedings, the court reporter failed
to effectively transcribe the voir dire of nineteen prospective jurors (R. at 197-98, 1646),
eight of which were excluded (R. at 197-98) and three of which were empanelled (R. at
572-74, 578-79).

Applicant appealed directly to the South Carolina Supreme Court and petitioned the
United States Supreme Court for a writ of certiorari. Applicant has not previously filed an

application for post-conviction relief or a petition for writ of habeas corpus in state or
federal court.

Not applicable.

None of the grounds set forth in (10) have been previously presented to this or any other

5
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court, state or federal.

15.  Not Applicable.

16.  These grounds rely on additional facts outside the record that was before the previous
courts.

17.  Applicant was previously represented by counsel.

18.  Counsel:
a. Name and address of each attorney who represented Appellant:

i. Cameron B. Littlejohn, Jr.-
1720 Main Street, Suite 202
Columbia, SC 29201

ii. James H. Babb
Howle & Babb
7 E. Hampton Avenue
Sumter, SC 29150

iii. Joseph L. Savitz, III
South Carolina Commission on Indigent Defense
1330 Lady Street, Suite 401,
Columbia, SC 29201
b. Proceedings at which each attorney represented appellant:

ii. Trial

‘ i. Trial
; iii. Direct Appeal

19.  Applicant seeks relief from his convictions and sentences.

20.  Applicant is not under sentence from any other court.
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June 25, 2009.

Respectfully submitted,

JOHN H. BLUME
Comell Law School
112 Myron Taylor Hall
Ithaca, NY 14853
(607)-255-1030

ROBERT E. LOMINACK

Law Offices of Robert E. Lominack, P.C.

P. O. Box 5508
Columbia, SC 29250
(803) 753-7057

Joﬂmﬂ BLUME
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STATE OF SOUTH CAROLINA )
) "VERIFICATION
COUNTY OF SUMTER )
I, John H. Blume, sworn upon my oath, depose and say that I have subscribed to the
foregoing application; that I know the contents thereof; that it includes every ground known to me

for vacating, setting aside or correcting the convictions and sentence attacked in this application;

and that the matters and allegations therein set forth are true.

HN H. BLUME

SWORN to and subscribed before me this

A
day of%lm,zooa
NS Public for the Stafé(o/f South Carolina

My Commission Expires:' b'/q' Mﬂ :
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STATE OF SOUTH CAROLINA .
IN THE COURT OF COMMON PLEAS

COUNTY OF SUMTER CA No. 08-CP-43-905

BOBBY WAYNE STONE, SK 5051
Applicant,

CERTIFICATE OF SERVICE

THE STATE OF SOUTH CAROLINA.
Respondent.

S/ " o N o N N N N o N N N N

The undersigned hereby certifies that a copy of the Amended Application for Post-
Conviction Relief was served by first class United States mail, postage prepaid, this 26" day of
June, 2009, upon the following:

Creighton Waters
Assistant Attorney General

P.O. Box 11549
Columbia, SC 29211
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) CA No. 08-CP-43-905
COUNTY OF SUMTER )
BOBBY WAYNE STONE, )
)
Applicant, ) THIRD AMENDED APPLICATION FOR
) POST-CONVICTION RELIEF
v. )
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. Place of Detention: Lieber Correctional Institution, Campbell Thicket Road, Ridgeville,
SC 29472.
2. Sentencing Court: Sumter County Court of General Sessions.
3. Not Applicable.
4. The indictment number or numbers upon which and the offense or offenses for which

sentence was imposed:

(a) Murder: 96-GS-43-698
(b)  Possession of a Weapon During the Commission of a Violent Crime: 96-GS-43-
0698

(c) Burglary in the First Degree: 96-GS-43-0698

5. The date upon which sentence was imposed and the terms of thc sentence:

(a) Sentenced on January 28, 1997 as follows:

i. Murder: Death
ii. Possession of a Weapon During the Commission of a Violent Crime: 5
Years

iii. Burglary in the First Degree: 30 years

(b) Resentenced on February 27, 2005 as follows:
1. Murder: Death

6. A finding of guilty was madc after a plea of not guilty.

7. The applicant did appeal from judgment of conviction and sentence.
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8. Appeals:

(a) The Courts to which applicant appealed:
i The South Carolina Supreme Court

(b)  The result in each Court to which applicant appealed:

i Convictions affirmed; sentences affirmed in part; death sentence reversed
and remanded.
il Death sentence upon remand affirmed.

(©) The date of each resulit:

1. Convictions affirmed; sentences affirmed in part; death sentence reversed
and remanded on July 15, 2002.
i, Death sentence on remand affirmed on December 20, 2007.

(d)  Citations of any written opinion or orders entered pursuant to such results:
i 567 S.E.2d 244 (S.C. 2002)
ii. 655 S.E.2d 487 (S.C. 2007)

9. Not applicable.

10& 11. GROUNDS FOR RELIEF WITH SUPPORTING FACTS

10(a): Applicant was denied the right to effective assistance of counsel — guaranteed by
the Sixth and Fourteenth Amendments to the United States Constitution and by Article I,
§§ 3 and 14 of the South Carolina Constitution — during the guilt-or-innocence phase of
his capital trial.

11(a): Supporting Facts: For the reasons set forth below, trial counsel’s performance
during the guilt-or-innocence phase was both unreasonable and prejudicial. See
Strickland v. Washington, 466 U.S. 668 (1984).

1) Counsel failed to object to the prosecutor’s improper and prejudicial closing
argument, in which the prosecutor repeatedly asserted that Applicant did not dispose
of his gun prior to arrest so that he could kill more police officers. (Trial Tr. Vol. 4,
844-47, January 27, 1998). Counsel thus failed to preserve for appeal whether the
improper arguments violated the Sixth, Eighth, and Fourteenth Amendments and the
corresponding provisions of the South Carolina Constitution and South Carolina law.

2) Counsels’ failure to secure the assistance of appropriate crime scene and other experts
prevented the defense team from adequately corroborating applicant’s statement
regarding the nature of the homicide and from rebutting the prosecution’s theory that
applicant “ambushed” and “executed” the victim.

3) Counsel failed to object to the prosecution’s racially discriminatory use of its
peremptory challenges. See Batson v. Kentucky, 476 U.S. 79 (1986).
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4) Counsel failed to object to the presence of numerous law enforcement officers present
in the courtroom throughout applicant’s trial.

5) Counsel failed to object to the use of shackles on applicant. These shackles were
visible when applicant was in the courtroom as well as when he was being transported
from the jail to the courtroom. See Deck v. Missouri, 544 U.S. 622 (2005).

10(b): Applicant was denied the right to effective assistance of counsel - guaranteed by
the Sixth and Fourteenth Amendments to the United States Constitution and by Article I,
§§ 3 and 14 of the South Carolina Constitution — during the sentencing phase of his
capital trial.

11(b): Supporting facts: For the reasons set forth below, trial counsel’s performance
during the sentencing phase was both unreasonable and prejudicial. See Strickland v.
Washington, 466 U.S. 668 (1984).

1) Counsel failed to properly object to the victim’s widow’s testimony and thus preserve
for appeal all available grounds on which such testimony violated the Sixth, Eighth,
and Fourteenth Amendments and the corresponding provisions of the South Carolina
Constitution and South Carolina law. During the resentencing proceeding, the
victim’s widow testified that she attempted to commit suicide upon learning that the
South Carolina Supreme Court had reversed Applicant’s original death sentence. (R.
at 1090-92). See State v. Stone, 655 S.E.2d 487, 488-89 (S.C. 2007).

2) Counsel failed to object to extensive victim impact testimony regarding the effect of
the victim's death on law enforcement in Sumter County generally and on various law
officers in particular. (R. at 835-41, 1095-1104.) This evidence included testimony
alleging, inter alia, that the sheriffs office brings all of its law enforcement trainees to
the victim’s gravesite during their orientation. (R. at 840-41.) Such testimony was
outside the scope of proper victim impact evidence, and counsel's failure to lodge an
appropriate objection was unreasonable and prejudicial.

3) Counsel failed to present evidence during the resentencing proceedings of applicant's
prior cooperation with law enforcement, including that applicant had previously
provided information to law enforcement regarding certain other criminal activities.

4) Counsel failed to conduct a reasonable investigation into potentially mitigating
evidence regarding applicant's impoverished childhood and the family dysfunction
resulting from the essentially polygamous household in which he was raised,
applicant's very low intellectual functioning, and neurological damage from exposure
to dangcrous neurotoxins and other chemicals as well as the maternal ingestion of
alcobol during the developmental period. Counsel failed to gather relevant social
history, educational and medical records which would have corroborated the
mitigating evidence that was presented at applicant's trial. Counsel also failed to
investigate, develop and present evidence of applicant’s good character.

5) Counsel failed to object to the presence of numerous law enforcement officers in the
courtroom throughout the resentencing trial.
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6) Counsel failed to conduct an adequate voir dire, thus allowing the erroneous and
prejudicial qualification of potential jurors who were predisposed to sentence the
applicant to death or were otherwise legally unqualified to serve. Counsel also failed
to ask adequate questions to determine whether many jurors were (or were not)
qualified to serve on a capital jury.

7) Counsel failed to secure the assistance of appropriate crime scene and other experts.
The failure to secure this necessary expert assistance prevented the defense team from
adequately corroborating applicant’s statement regarding the nature of the homicide
and from rebutting the prosecution’s theory that applicant “ambushed” and
“executed” the victim.

10(c): Applicant was denied the right to effective assistance of appellate counsel
guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution
and by Article I, §§ 3 and 14 of the South Carolina Constitution during the appellate
proceedings.

11(c): Supporting Facts: For the reasons set forth below, appellate counsel’s performance
during the sentencing phase was both unreasonable and prejudicial. See Strickland v.
Washington, 466 U.S. 668 (1984).

1) During the resentencing proceeding, the victim’s widow testified that she attempted
to commit suicide upon learning that the South Carolina Supreme Court had reversed
Applicant’s original death sentence. (R. at 1090-92). Counsel-objected, and the trial
court overruled the objection. (R at 1105-06). Appellate counsel failed to properly
raise this claim on direct appeal. Rather than argue the issue consistent with the
objection at trial, appellate counsel based the appellate claim on a different legal
argument. The South Carolina Supreme Court held that the claim as formulated by
appellate counsel was not preserved for review. See State v. Stone, 655 S.E.2d 487,
488-89 (S.C. 2007).

10(d): Applicant's conviction and sentence were obtained in violation of the Due Process
Clause of the Fourteenth Amendment and the Eighth Amendment to the United States
Constitution and the corresponding provisions of the South Carolina Constitution.

11{d): Supporting Facts: Several errors at trial violated the Due Process Clause of the
Fourteenth Amendment to the United States Constitution. Those errors include, but are
not necessarily limited to, the following:

1) The trial court erred by refusing to approve funding for a jury selection expert in
violation of Applicant's right to expert assistance. See Ake v. Oklahoma, 470 U.S. 68
(1985). :

2) The presence of numerous armed officers in the courtroom during both phases of the
trial violated the applicant's right to a fair trial.
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10(e): Applicant’s conviction and death sentence were obtained in violation of the Fifth
and Sixth Amendments to the United States Constitution and South Carolina law.

11(e): Supporting Facts: The state forced applicant to wear shackles when being
transported to the courtroom and also once inside the courtroom. See Deck v. Missouri.
544 U.S. 622 (2005).

12. Applicant appealed directly to the South Carolina Supreme Court and petitioned the United
States Supreme Court for a writ of certiorari. Applicant has not previously filed an application
for post-conviction relief or a petition for writ of habeas corpus in state or federal court.

13. Not applicable.

14. None of the grounds set forth in (10) have been previously presented to this or any other
court, state or federal.

15.

16.

17.

18.

19.

Not Applicable.

These grounds rely on additional facts outside the record that was before the previous
courts.

Applicant was previously represented by counsel.

Counsel:
a) Name and address of each attorney who represented Appellant:
i. Cameron B. Littlejohn, Jr.
' 1720 Main Street, Suite 202
Columbia, SC 29201
ii. James H. Babb
Howle & Babb
7 E. Hampton Avenue
Sumter, SC 29150

iii.  Joseph L. Savitz, Il

b) Proceedings at which each attomey represented appellant:
i. Trial
ii. Trial

iii. Direct Appeal

Applicant seeks relief from his convictions and sentences.
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20.  Applicant is not under sentence from any other court.

March 22, 2012

Respectfully submitted,

JOHN H. BLUME
Comnell Law School
112 Myron Taylor Hall
Ithaca, NY 14853
(607) 255-1030

ROBERT E. LOMINACK

Law Offices of Robert E. Lominack, P.C.

P. O. Box 5508
Columbia, SC 29250
(803) 351-0436

COUNSEL FOR APPLICANT
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

: CA No. 08-CP-43-905
COUNTY OF SUMTER
BOBBY WAYNE STONE, SK 5051
Applicant,
V.

STATE OF SOUTH CAROLINA,

)
)
)
)
)
)
) CERTIFICATE OF SERVICE
)
)
)
)
" Respondent. )
)

[ do hereby certify that I have served upon the attorney for Respondent Applicant’s Third
Amended Post-Conviction Application, via US mail, first-class, postage pre-paid, at th
following addresses: '

Alphonso Simon, Jr.

Assistant Attorney General
Office of the Attorney General
PO Box 11549

Columbia, SC 29211

(D=

Robert Lominack

Columbia, South Carolina

This 22" day of March 2012
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SUMTER

Bobby W. Stone CIA No. 2008-CP-43-00905

N N s “at? s “wvett

Applicant, ) RETURN, MOTION TO DISMISS AND

Vi ) MOTION FOR MORE DEFINITE
) STATEMENT TO THIRD AMENDED
The State of South Carolina, ) APPLICATION FOR POST-CONVICTION
) RELIEF
) (Capital Case)

Respondent. )
)

Respondent, above-named, here by makes Return to the third amended application
for post-conviction relief (“APCR"), served by Bobby Wayne Stone (“Applicant”) on March
22, 2012. This APCR stems from a murder conviction and death sentence.

This case is-:beforé this Court by Order of the South Carolina Supreme Court dated
February 21%, 2008, granting a stay of execution to litigate this PCR, and the Order of
Chief Justice Toal on December 17%, 2008, reassigning continuing jurisdiction of this case
to the Honorable Michael Nettles. A hearingwas held on April 11", 2008, at which Robert
Lominack, Esquire and Jim Brown, Esquire were appointed as Applicant's counsel. Sinee
then, John Blume, Esquire has been substituted for Mr. Brown.

I. Procedural History
The procedural history of this case is as follows.
A. First trial
During the August 1996 term, the Sumter County Grand Jury indicted Applicant,

Bobby Wayne Stone, for murder, first degree burglary, and possession of a weapon during

Page 1 of 65
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a violent crime (96-GS-43-0698). The state gave notice of intent to seek the death penalty,
and served its Notice of Evidence in Aggravation. .

The trial judge in the original case was the Honorable R. Markely Dennis, Jr.
Applicant was represented at the first trial by Cameron B. Littiejohn, Jr., and James H.
Babb; Solicitor Wade S. Kolb prosecuted the original case for the state.

On August 20™, 1996, Judge Dennis granted the defense motion to draw ajury from
another county due to pretrial publicity. Jury selection took place in Georgetown County
on January 20" through January 22™, 1997. Trial began before Judge Dennis and a jury
on January 23", 1997, and on January 26™, 1997, Applicant’s jury convicted him of all
charges.

Applicant exercised his right to the 24-hour cooling-off period in subsection 16-3-
20(B) of the Code of Laws for South Carolina. The sentencing phase of his trial began on
January 27", 1997. Judge Dennis submitted the following aggravating factors to the jury_:

(1) Murder was committed while in the commission of burglary in any degree.

(2) Murder of a local law enforcement officer during or because of the
performance of his official duties.

The following mitigating factors were submiitted to the jury:

(1) The Defendant has no significant history of prior criminal convictions
involving the use of violence against another person.

(2) The murder was committed while the Defendant was under the influence
of mental or emotional disturbance.

On January 28", 1997, Applicant’s jury found the existence of both aggravating

factors and recommended a sentence of death. Judge Dennis then sentenced Applicant
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to death for murder, fo a consecutive thirty (30) years for first degree burglary, and to five

(5) years consecutive to both of the other counts for possession of a weapon.

A timely Notice of Appeal was filed and served on January 31%, 1997. Following
briefing and oral argument by both sides, this Court affirmed the guilt phase result but
reversed the sentencing phase and remanded for resentencing. State v. Stone, 350 S.C.
442, 567 S.E.2d 244 (2002).

B. Resentencing

The Honorable Howard P. King handled the resentencing proceeding. Applicant
was again represented by Mr. Babb and Mr. Littlejohn; the case was prosecuted by
Solicitor Kelly Jackson and Assistant Solicitor Dudley Saleeby.

Jury selection began in the case on Fébruary 22™ 2005. Atthe conclusion of the
evidentiary hearing, Judge King submitted the following aggravating factors to the jury:

(1) Murder was committed while in the commission of burglary in any degree.

(2) Murder of a local law enforcement officer during or because of the
performance of his official duties.

{2™ R. 1343-1346). The following mitigating factors were submitted to the jury:

(1) The murder was committed while the defendant was under the influence
of a mental or emotional disturbance.

(2) The capacity of the &efendant to appreciate the criminality of his conduct
or to conform his conduct to the requirements of the law was substantially
impaired. :

(3) The mentality of the defendant at the time of the crime.

(4) Any non-statutory mitigating circumstance.

{2" R. 1354-1355).
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On February 27", 2005, the jury found the existence of the aggravator relating to the
murder of a law enforcement officer and recommended a sentence of death. {2™ R.
1367}. The judge so sentenced Applicant. {2" R. 1374)}.

A timely notice of appeal was filed and served. Chief Appeliate Defender Joseph
L. Savitz, lll, of the South Carolina Office of Appellate Defense, represented Applicant on
appeal from the resentencing. On September 6, 2007, Savitz filed a Final Brief of
Appellant, in which he raised the following issue:

The trial judge committed reversible error by permitting the victim’s widow to

testify that she had attempted suicide when she leamed - from a message

left on her answering machine - that the Supreme Court had reversed

Stone's death sentence and “they were going to retry this case over again,”

as this testimony introduced an arbitrary factor into Stone’s resentencing, in

violation of S.C. Code Section 16-3-25-(C)(1).

The State, represented by Assistant Attomey general S. Creighton Waters, filed a Final
Brief of Respondent the same day.

Following oral argument, the South Carolina Supreme Court issued an opinion on
December 20", 2007 in which it affirmed the death sentence. State v. Stone, 376 S.C. 32,
655 S.E.2d 487 (2007).

Applicant then filed on January 23™, 2008 a Petition for Stay of Execution to pursue
this PCR action. The State responded with a letter that did not. object to the stay.
Consequently, on February 21, 2008, the South Carolina Supreme Court issued an Order
staying the execution to litigate the instant action. Applicant then filed on April 9", 2008,
the APCR. The State filed a Return, Motion to Dismiss, and Motion for Summary

Judgment dated May 12", 2008.
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Applicant filed an Amended Application dated May 4™, 2009. This Amended Return
follows.
Il. Facts

Itis undisputed that Applicant killed Sumter County Sheriff's Deputy Charlie Kubala.

A. 2/26/96: Sgt. Kubala is killediaﬁér’resgonding to a 911.call from Ruth
_Grii_‘ﬁth’_s house.” '

On the évening of the incident, February 26®, 1996, Ruth Griffith was being visited
at her Sumter home by her daughter Mary Ruth McLeod. They heard knocking at the back
door, and Ruth pulled the curtain back on the door and saw Applicant. {15'R. 229-32; 257-
58. 2" R. 682-683).

Ruth told her daughter that Bobby Stone was outside and she did not want him in
her home. MclLeod went outside and accosted Applicant, telling him to go home because
they have had trouble before. Applicant initially headed towards a little shed in Griffith's
backyard, but after McLeod told him that was not the way home he headed back through
the woods. As Applicant walked away, McLeod saw that he had something under the back
of his jacket. She walked to the edge of the woods to make sure he was going home, and
she saw Applicant standing there, holding a shotgun across his arms, and staring back at
the house. McLeod again told Applicant he better go home, and said she was going to call
the police. Applicant’'s eyes were glazed; he walked a little bit off balance; and he was
holding what appeared to be a beer can. {1*! R. 232; 262-63; 277. 2™ R. 683-687; 710-
712}

McLeod went back inside and called 911, and Sergeant Charlie Kubala responded

to Ruth’s house. Kubala reported arriving at the scene at 6:06 p.m. Mcl.eod told Kubala
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what happened, and they walked to the edge of-the woods where Applicant had gone.
Applicant was nowhere to be seen. Sgt. Kubala told the women to call him if they had any
more trouble. {1*R. 232-33. 2™ R 687-689}.

Before McLeod left to go see her daughter, she unsuccessfully begged Ruth to
leave the house. Evidently Ruth should have listened, because shortly after McLeod left
Ruth heard gunshots in her backyard. At 6:47 p.m., she called her neighbor Landrow
Taylor, who also had heard the shooting and promptly came over. Taylor called 911 at
close to 7:00 p.m. {1**R. 232-34; 279-80. 2™ R. 689-690}."

Ruth and Taylor then heard someone jiggle the door handle to Ruth's car, which
was parked right outside her bedroom window. They called 911 againat7:02 p.m. Asthe
two people cowered in the living room, afraid to go near the windows, they heard someone
banging on the rarely-used side door, which led from the washroom onto a small screened-
in porch used to store wood. The light on the porch was off, and it was dark. Taylor
hé)llered, “What are you trying to do back there?”; there was a moment of silence but the
beating started back. {1* R. 234-38; 253-54; 265-71; 281-82}.

Meanwhile, Sergeant Kubala reported arriving back at the scene. Taylor went out
onto the front porch and motioned to the deputy, who walked around the corner of the
house. Taylor w-ent back inside the house. The dispatcher radioed Kubala about another
call, but Kubala replied that he was busy. {1 R. 282-84; 2™ R. 804-806; 826-827).

Suddenly, Taylor and Ruth heard someone shout, “Halt!,” or “Hold it!,” followed

immediately by three or four gunshots. As Taylor ran back out onto the front porch, Deputy

' Ms. Griffith was in poor health and Mr. Taylor was deceased, so their testimony
from the first trial was read into the record.
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John Prince came pulling up in his cruiser. Taylor saw a flashlight and walkie-talkie lying
on the ground, and yelled at Prince that Kubala was around the side of the house.
Meanwhile, Ruth called 911 to report the officer down. {1%' R. 240-42; 283-85; 2" R. 806}.

Deputy Prince shined a flashlight, saw Kubala, and ran to his side. Kubala was
laying face up and bleeding profusely from his mouth and neck. His gun fay near the
fingertips of his right hand, and off the fingertips of his right hand was his walkie talkie, from
which the radio transmissions were clearly audible. His fiashlight lay between his body and
his right arm. Deputy Prince rolled Kubala over to clear an airway, but another gu:r;'shot
rang out and Prince sought cover by the comer of the house. {1*!R. 285-88; 297-99; 2™
R. 807-808; 810-812).

Other officers and EMS arrived shortly thereafter. Because Prince had heard
another shot, the police cleared a nearby shed and the surrounding area. EI_VIS found the
victim not breathing and without a pulse. Although he was wearing his protective vest,
Sergeant Charles Kubala of the Sumter County Sheriff's Department died at the scene
from one gunshot that entered his right ear, and another that entered his neck. {2™ R.
809; 828-829; 924-933).

B. 2/26-27/96: Applicant is caught and gives a statement

Officers then began to set up a perimeter to snare the assailant. SLED bloodhound
and SWAT teams were called, and off-duty officers from various jurisdictions volunteered
to assist. A SLED helicopter equipped with forward-looking infrared radar and an
extremely powerful spotlight called *midnight sun” began searching the woods nearby

Ruth's house. After searching for a while, the SLED helicopter located a subject lying
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prone underneath two fallen trees. The helicopter used the midnight sun to light up the
spot. {2" R. 848-857; 867; 887-888}.

Meanwhile, police ground teams directed by the helicopter moved in.on the suspect.
It was extremely slow going through heavy brush. Finally, they neared the suspect, who
lay perfectly still on his back. The officers repeatedly ordered the suspect to raise his
hands, but he would not comply. Finally, one of the agents put his foot on the suspect’s
chest while the other officers attempted to take control of the suspect’s hands. Near the
suspect's left hip was found a .22 pistol. The suspect, who proved to be Applicant, resisted
being handcuffed, and officers had to carry him out of the dense woods. {2"'R. 857-862).

Applicant was taken to the law enforcement éenter where he gave a statement. In
his statement, Applicant said that he woke up the moming of February 26" and smoked
some marijuana. He went to the store and bought some beer, and met a man named
David. David offered to sell Applicant three guns, and they agreed to meet on a nearby
dirt road.

According to Applicant, David arrived at the meeting place with a .22 pistol and a
410 shotgun. The two men walked around in the woods, drinking beer and target
shooting. They agreed on a price of $100 for both guns. As they walked around, Applicant
decided to stop by and say hi to Ruth, whom he described as an old drinking buddy. David
stayed in the woods with the guns.

Applicant claimed that as soon as he entered Ruth’s backyard, a woman he did not
know came out of the house “raising cane” at him and telling him to get off the property.

Applicant returned to the woods, and found and paid David, who left. Applicant then
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walked around the woods shooting the guns and finishing off the beer. Around dark he
decided to return to Ruth's.

Applicant walked up the steps to the little screen porch, set down the shotgup, but
kept the .22 in his right hand. He admitted he started beating on the inside door, which
broke because he hit it too hard. Applicant then heard a man’s voice yelling outside the
house, and as he turned, the gun went off. Applicant ran into the woods. In his statement,
Applicant claimed the gun only went off once, and he never saw the deputy or his patrol
car..

Applicant denied ever firing the gL;.n again after he ran off the porch. He also
claimed he did not know what was going on even though he hid in the woods for hours
surrounded by police officers with a helicopter overhead. {2™ R. 901-910}.

C. Forensic evidence

Police processed the scene and collected various items of evidencé confirming that
Applicant murdered Sgt. Kubala. The pistol recovered from under Applicant at the time of
his arrest was an extremely accurate target pistol which fired powerful .22 “long rifie”
ammunition. The weapon was found with five rounds in its clip and a shell casing lodged
in the ejection port. SLED conclusively matched this gun to two buliet fragments and one
bullet takén from Sgt. Kubala's body. The .22 pistol also matched to three spent .22
cartridge cases found on the side porch as well as other casings found in the nearby
woods. Kubala’'s 9mm service pistol, on the other hand, was found fully loaded and had

not been fired. {2" R. 832 943; 970-973; 1016; 1022-1034}.
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Leaning up against the wall of the side porch was a single-shot .410 shotgun, with
a live shell inside and its hammer cocked back in the firing position. This shotgun was
conclusively matched to a spent .410 shell casing found in the woods near Ruth’s hm_:se.
{2 R 943; 953; 1017-1019}.

The screen door to that side porch had three holes which appeared to be from
bullets. The screen around these holes not only tested positive for lead but also was
microscopically consistent with holes made from bullets SLED test fired through the screen
door with Applicant’s .22 pistol. Ruth had nailed a board to cover a broken window pane
on the door inside the screen porch that leads into the maiﬁ house itself. After the incident,
this board was knocked out and was hanging loosely from only one nail. {2" R. 695-698;
699-70}; 850-853; 950-959; 1000-1007}.

A knife was found in Applicant's coat pocket. Tests taken shortly after arrest
indicated gunshot residue on the palm and back of Applicant’s right hand, as well as the
presence of lead on Applicant’s left palm and sleeve. The victim had lead on his right
palm; however, this only likely indicated handling of a weapon. The victim’s shirt did not
have any gunshot residue, which indicates Kubala was not hit by a close range shot. {2™
R. 990-993)}. |

D. Character and victim impact evidence.

Applicant's extensive prior record was admitted. In 1985, Applicant was convicted
on seven indictments for breaking into a motor vehicle, larceny, housebreaking, grand
larceny, housebreaking, grand larceny, breaking into a motor vehicle, petty larceny,

breaking into a motor vehicle, grand larceny, breaking into a motor vehicle, grand larceny,
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and grand larceny. For all of these crimes he received a youthful offender sentence not
to exceed six years, and Applicant was paroled in 1985. {2 R. 649-660}.

In 1987, Applicant pled guilty to two counts of 2™ degre9 tiun_'_glary and two counts
of grand larceny on one indiétment, and 2" degree burglary and grand larceny on another
indictment. For these crimes, Applicant received a total active sentence of twenty years
plus five years probation. {2™ R. 649-660}.

Applicant was paroled in June of 1993 after serving approximately five years. The
state elicited that he faced substantial time if his parole was revoked. A witness noted that
Applicant's conditions of parole and probation precluded him from possessing firearms,
using controlled substances, drinking alcohol to excess, or otherwise violating the law. Of
course, Appﬁcant violated all of those conditions on February 26™, 1996. {2" R. 660-664}.

The state then presented Sgt. Kubala's family members, fellow officers, and friends
who universally testified that he wés a young, bright, and energetic officer who devoted
much time to his community, including the Explorers, the YMCA, and the Special Olympics.
Kubala's mother, father, and widow described the trauma of losing Sgt. Kubala, particularly
on his widow and children. Particularly moving was testimony from Captain Hobbs and
Major Metts, who were close friends with Sgt. Kubala on the force and particularly affected
by the loss of their comrade in the line of duty. Captain Hobbs noted that all new recruits
are taken to the crime scene and Sgt. Kubala's grave to impress upon them the

seriousness of the job. {2" R. 641-648; 834-841; 1046-1093; 1095-1104)}.
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E. The defense’s sentencing phase case

Applicant first called social worker TeAnne Oehler, who described Applicant's
upbringing — in particular the plover_ty and his motb_ef'g.gffair with the allegedly abusive and
drunk Wesley Miles. Oehler theorized this upbringing led to his poor performance and
frequent troubles with the law, which began with an arrest for stealing a car. She
concluded that these factors about Petitioner's upbringing affected his judgment and
decision making. {2"* R. 1128-1151}. On cross, Oehler admitted she believed Petitioner
had anti-social personality disorder and a problem with authority figures, and admitted
Petitioner's extensive history of burglary and theft. {2" R. 1163-1167}.

Applicant’'s paternal aunt Bernice his sister Melinda, and his niece Linda testified
about Applicant’s parents, his upbringing, and his family, and their relation.ship with
Applicant. {2™ R. 1168-1172; 1183-1188; 1194-1202; 1203-1204}.

Ruth Griffith's sister-in-law Mary Wilson testified at the first trial, and her testimony
was read into the record. She stated her daughter Michelle was living with Griffith at some
point in the 90s and Applicant would visit her there. She also stated Applicant did some
work for Griffith, and some times all of them would go out to a honky tonk. Supposedly,
Griffith admitted drinking beer and smoking marijuana with Applicant. {1*'R. 622-30}. On
cross, Wilson admitted it was prior 1987 that this occurred. {1;* R. 634}. Wilson's
testimony from the first trial’s sentencing phase was also read into the record, during which
she described Wesley Miles’s drinking problem. {1°!R. 635-37)}.

Psychopharmacologist Dr. Andrew Morton described the effects of Applicant’s

drinking on his brain, and on his judgment and decision making. {2™ R. 1222-1246}.
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Former warden James Aiken stated that Applicant would easily adapt to prison,
despite his commission of some infractions. The defense asked Mr. Aiken to describe

what Petitioner’s life in prison would be like, at which point he stated that Petitioner would

in the company of many dangerous people, and that Petitioner was relatively old and
vulnerable to violent and sexually aggressive inmates. Mr. Aiken also was allowed to
testify that regardless of whether Petitioner was good in prison or bad in prison, SCDC
could safely contained “under the gun” for the rest of his life. {2 R. 1259-1273}.
Ill. Allegations in Current Application

10(a): Applicant was denied the right to effective assistance of counse! - guaranteed by the
Sixth and Fourteenth Amendments to the United States Constitution and by Article I, §§
3 and 14 of the South Carolina Constitution - during the guilt-or-innocence phase of his
capital trial.

11(a): Supporting Facts: For the reasons set forth below, trial counsel's performance during

the guilt-or-innocence phase was both unreasonable and prejudicial. See Strickland v.
Washington, 466 U.S. 668 (1984).

1) Counsel failed to object to the prosecutor's improper and prejudicial closing
argument, in which the prosecutor repeatedly asserted that Applicant did-not
dispose of his gun prior to arrest so that he could kill more police officers. (Trial Tr.
Vol. 4, 844-47, January 27, 1998). Counsel thus failed to preserve for appeal
whether the improper arguments violated the Sixth, Eighth, and Fourteenth
Amendments and the comresponding provisions of the South Carolina Constitution
and South Carolina law.

2) Counsels' failure to secure the assistance of appropriate crime scene and other
experts prevented the defense team from adequately corroborating applicant's
statement regarding the nature of the homicide and from rebutting the prosecution's
theory that applicant "ambushed” and "executed” the victim.

3) Counsel failed to object to the prosecution's racially discriminatory use of its
peremptory challenges. See Batson v. Kentucky, 476 U.S. 79 (1986).

4) Counsel failed to object to the presence of numerous law enforcement officers
present in the courtroom throughout applicant's trial.
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5) Counsel failed to object to the use of shackles on applicant These shackles were
visible when applicant was in the courtroom as well as when he was being
transported from the jail to the courtroom. See Deck v. Missouri, 544 U.S. 622
(2005).

~ 10(b): Applicant was denied the Tight to éffective assistance of counsel - gliaranteed by the
Sixth and Fourteenth Amendments to the United States Constitution and by Article I, §§

3 and 14 of the South Carolina Constitution - during the sentencing phase of his capital .

trial.

11 (b): Supporting facts: Forthe reasons set forth below, trial counsel's performance during
the sentencing phase was both unreasonable and prejudicial. See Strickland v.
Washington, 466 U.S. 668 (1984),

1) Counsel failed to properly object to the victim's widow's testimony and thus
preserve for appeal all available grounds on which such testimony violated the
Sixth, Eighth, and Fourteenth Amendments and the corresponding provisions of the
South Carolina Constitution and South Carolina law. During the resentencing
proceeding, the victim's widow testified that she attempted to commit suicide upon
learning that the South Carolina Supreme Court had reversed Applicant's original
death sentence. (R. at 1090-92). See State v. Stone, 655 S.E.2d 487,488-89 (S.C.
2007).

2) Counsel failed to object to extensive victim impact testimony regarding the effect
of the victim's dcath on law enforcement in Sumter County generally and on various
law officers in particular. (R. at 835-41, 1095-1104.) This evidence included
testimony alleging, inter alia, that the sheriffs office brings all of its law enforcement
trainees to the victim's gravesite during their orientation. (R. at 840-41.) Such
testimony was outside the scope of proper victim impact evidence, and counsel's
failure to lodge an appropriate objection was unreasonable and prejudicial.

3) Counsel failed to present evidence during the resentencing proceedings of
applicant's prior cooperation with law enforcement, including that applicant had
previously provided information to law enforcement regarding certain other criminal
activities.

4) Counsel failed to conduct a rcasonablc investigation into potentially mitigating
evidence regarding applicant's impoverished childhood and the family dysfunction
resulting from the essentially polygamous household in which he was raised,
applicant's very low intellectual functioning, and neurological damage from exposure
to dangerous neurotoxins and other chemicals as well as the maternal ingestion of
alcohol during the developmental period. Counsel failed to gather relevant social
history, educational and medical records which would have comroborated the
mitigating evidence that was presented at applicant's trial. Counsel also failed to
investigate, develop and present evidence of applicant's good character.
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5) Counsel failed to object to the presence of numerous law entorcement officers
in the courtroom throughout the resentencing trial.

6) Counsel failed to conduct an adequate voir dire, thus allowing the erroneous and
prejudicial qualification of potential jurors who were predisposed to sentence the
-~ - -=-applicant to -death-or wereotherwise-legally unqualified to serve. Counsel al$o
failed to ask adequate questions to determine whether many jurors were (or were
not) qualified to serve on a capital jury.

7) Counsel failed to secure the assistance of appropriate crime scene and other
experts. The failure to secure this necessary expert assistance prevented the
defense team from adequately comroborating applicant's statement regarding the
nature of the homicide and from rebutting the prosecution’s theory that applicant
"ambushed” and "executed" the victim.

10(c): Applicant was denied the right to effective assistance of appellate counsel
guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution
and by Article |, §§ 3 and 4 of the South Carolina Constitution during the appeliate
proceedings.

11(c): Supporting Facts: For the reasons set forth below, appellate counsel's performance
during the sentencing phase was both unreasonable and prejudicial. See Strickland v.
Washington, 466 U.S. 668 (1984).

1) During the resentencing proceeding, the victim's widow testified that she
attempted to commit suicide upon leaming that the South Carolina Supreme Court
had reversed Applicant's original death sentence. (R. at 1090-92). Counsel
objected, and the ftrial court overruled the objection. (R at 1105-06). Appellate
counsel failed to properly raise this claim on direct appeal. Rather than argue the
issue consistent with the objection at trial, appellate counsel based the appellate
claim on a different legal argument. The South Carolina Supreme Court held that
the claim as formulated by appellate counsel was not preserved for review. See
State v. Stone,:655 S.E.2d 487, 488-89 (S.C. 2007).

10(d): Applicant's conviction and sentence were obtair;ed in violation of the Due Process
Clause of the Fourteenth Amendment and the Eighth Amendment to the United States
Constitution and the corresponding provisions of the South Carolina Constitution.

11(d): Supporting Facts: Several errors at trial violated the Due Process Clause of the
Fourteenth Amendment to the United States Constitution. Those errors include, but are
not necessarily limited to, the following:

1) The trial court erred by refusing to approve funding for a jury selection expert in
violation of Applicant's right to expert assistance. See Ake v. Oklahoma, 470 U.S.
68 (1985).
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2) The presence of numerous armed officers in the courtroom during both phases
of the trial violated the applicant's right to a fair trial.

10(e): Applicant's conviction and death sentence were obtained in violation of the Fifth and
Sixth Amendments to the United States Constitution and Souﬂ] Carolina law.

11(e): Supporting Facts: The state forced applicant to wear shackles when being
transported to the courtroom and also once inside the courtroom. See Deck v. Missouri,
544 U.S. 622 (2005).

IV. Responses to Allegations

Pursuant to the familiar doctrine in Strickland v. Washington, Applicant must first -

demonstrate that his trial counsel's performance fell below an objective standard of
reasonableness. 466 U.S. 668 (1984). Judicial scrutiny of counsel's performance is highly
deferential and not subject to the distorting effects of hindsight, and counsel may
reasonably choose from a wide range of acceptable strategies. Strickland, 466 U.S. at
689; Burket v. Angelone, 208 F.3d 172 (4™ Cir. 2000).

Competency is measured against what an objectively reasonable attorney would
have done under circumstances existing at the time of the representation. Savino v.
Murray, 82 F.3d 593, 598 (4™ Cir. 1996). The court should “decline to allow an ineffective
assistance of counsel claim to create a situation where post-conviction attorneys stroll in
with the full benefit of hindsight to second-guess trial lawyers who professionally discharge
their duties to their clients under the manifold pressures of a state trial.” Mazzell v. Evatt,
88 F.3d 263, 269 (4™ Cir. 1996).

As the Supreme Court made clear in Strickland;

. . the reasonableness of counsel's actions may be determined or
substantially influenced by the defendants own statements or actions.
Counsel's actions are usually based, quite properly, on informed strategic
choices made by .the defendant and on information supplied by the

defendant. In particular, what investigations are reasonable depends upon
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such information . . . [W]hen a defendant has given counsel reason to
believe that pursuing certain investigations would be fruitless or even
harmful, counsel’s failure to pursue those investigations may not later be
challenged as unreasonable.

-- - Strickland, 466 'U.S: at 691." Barnesv. Thompsor;, 58 F.3d"971,7978 (4" Tir. 1995);” "~

Matthews v. Evatt, 105 F.3d 907, 919-920 (4™ Cir. 1997). The mere fact that trial counsel’'s
strategy was unsuccessful does not render counsel's assistance unconstitutionally
ineffective. Strickland, 466 U.S. at 689. Bell v. Evatt, 72 F.3d 421, 429 (4" Cir. 1995).
Next, Applicant must also establish prejudice by showing “a reasonable probability
that, but for counsel's unprofessional errors, the result of the proceeding would have been
different.”" Strickland, 466 U.S. 668, 694 (1984). “A reasonable probability is a probability
sufficient to undermine confidence in the outcome.” Id. It is insufficient to show only that
the errors had some conceivable effect on the outcome of the proceeding, because
virtually every act or omission of counsel would meet that test. 1d. at 693. Applicant bears
the “highly demanding” and “heavy burden” in establishing actual prejudice. Williams v.

Taylor, 120 S.Ct. 1495, 1513-14 (2000).

In Jones v. State, 332 S.C. 329, 504 S.E.2d.822 (1998), the South Carolina
Supreme Court restated the “prejudice” prong in a capital sentenciﬁg proceeding as being
established when “there is a reasonable probability that, absent [counsel's] errors, the
sentencer — including an appellate court, to the extent it independently reweighs the
evidence — would have concluded that the balance of aggravating and mitigating
circumstances did not warrant death” (citing Strickland). “A reasonable probability is a
probability sufficient to undermine confidence in the outcome.” Jones, 504 S.E.2d at 823-

824. Accord, Plath v. Moore, 130 F.3d 595 (4™ Cir. 1997) (“given the overwhelming
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aggravating factors, there is no reasonable probability that the omitted evidence would
have changed the conclusion that the aggravating circumstances outweighed the m itigating

circumstances and hence the sentence |mposed Thus in welghlng the omltted evidence

against that actually used to convict and sentence Plath, the mitigating evidence seems
insufficient to shift the balance in Plath’s favor.”).

Finally, the Supreme Court of South Carolina has held that a hearing on an
allegation is only required when factual allegations that lead to a Sixth Amendment
deprivation are not conclusively refuted by the record. Norman v. State, 276 S.C. 278,277
S.E.2d 707 (1981).

As a general matter, Respondent submits that the Record on Appeal from
Applicant's trial and sentencing hearing conclusively demonstrate that appointed counsel
were not deficient in their performance nor was Applicant prejudiced in any way by their
performance. To the contrary, the Record from each proceeding demonstrates that
Applicant's attorneys were diligent in their representation of Applicant, performed well
within the wide range of competence and reasonable professional assistance demanded
of attorneys in criminal matters. Statev. Pendergrass, 270 S.C. 1,239 S.E.2d 750 (1 a77);

Butler v. State, 286 S.C. 441, 34 S.E.2d 813 (1985); Hill v. Lockhart, 474 U.S. 52 (1985).

Ground10(a): lnefféctive assistance of coiinsel diififig the guilt.phase:

Applicant asserts five claims of ineffective assistance of counsel during the guilt

phase of Applicant's first trial.
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1. Failure to object to closing argument

" Applicant first contends his counsel should have objected to argument that Applicant

did not dispose of his gun so he cquld kill more officers. Again, this issue is substantively
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without merit and should be denied as a matter of law.

As noted befor