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(There were no witnesses or exhibits presented.)
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State versus William Harden

PROCETEUDTINGS

THE BAILIFF: All rise, the Honorable Victor
C. Pyle presiding.

THE COURT: Please be seated.

THE CLERK: Your Honor, Indictment 2008-GS-
23-2837, William Harden, indictment against a federal
charted or insured institution pleading to bank fraud. It
is a True Bill and there is an order of restitution.

Would you please raise your right hand.

WILLIAM HARDEN, having been duly sworn,
testified as follows:

Thank you. .

THE COURT: What's the penalty, the maximum
sentence?

MR. CAMPBELL: Five years, Your Honor.

THE COURT: You are William Harden?

MR. HARDEN: I am, sir.

THE COURT: And how old are you?

MR. HARDEN: Sixty-seven.

THE COURT: You can read and write?

MR. HARDEN: Yes.

THE COURT: And have you ever worked?

MR. HARDEN: Yes, I have.

THE COURT: Doing what?

MR. HARDEN: School'teacher as a chemist.




10

11

12

13

14

15
16
17
‘18
19
20
21
22
23
24

25

State versus William Harden

THE COURT: Mr. Chambers is your léwyer?

MR. HARDEN: .Yes, sir.

THE COURT: Havé you talked to him as often
and as for'lbng,asAyou feel ﬁecessary for him to prpperly
represent you?

MR. HARDEN: I have, sir.

THE COURT: ' Have you ﬁnderstood_your talks
with him? |

MR. HARDEN: Yes, sir.

THE COURT: Has he done everything yoﬁ-have
asked him to do?

‘MR. HARDEN:~ Iubelieve S0, sir.

THE COURT: Has he done anything that you
didn't like?. |

MR. HARDEN: No, sir.

THE COURT: So you are satisfied with his
services?

MR. HARDEN: I am.

THE COURT: Now, has anyone used any force or

‘made any threats égainst you in order to get you to plead

guilty?
| MR. HARDEN: No, sir.

THE COURT: Has anybody promised you a
lighter sentence if you pled guilﬁy?

MR. HARDEN: No, sir.
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State versus William Harden

THE COURT: Has anybody promised you anything
for pleading guiity?

MR. HARDEN: No.

THE COURT: Are you pleading guilty
voluntarily, that is of your own free will?

MR. HARDEN: I am. _

THE COURT: Do you understand the maximum
sentence of up to five years in prison?

MR. HARDEN: Yes, sir.

THE COURT: Now, you don't have to plead
guilty. You have a perfect right to have a trial by jury,
do you know that? |

MR. HARDEN: Yes, sir, I do.

THE COURT: If you stood trial by jury, your
lawyer could cross-examine all witnesses who testified
against you. You would not have to take the stand or
present evidence because that is your Constitutional
right. The burden would be on the State to prove you
guilty beyond a reasonable doubt. Do you understand all
of those rights?

MR. HARDEN: Yes, sir.

THE COURT: You give up all those rights when
you plead guilty. Ig that what you want to do?

MR. HARDEN: I believe I am taking an Auford

Plea.
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State versus William Harden

THE COURT: I understand.

MR. HARDEN: Yes, sir.

THEVCOURT:. Are you_under the influence of
any Alcohol, drugs, or anybpther substance right at fhis
moment?

MR. HARDEN:‘.NO, sir.

THE COURT: Do you know wha£ you're doing and
you want to plead guilty?

| MR. HARDEN: Yes, sir.

THE COURT: Okay. Solicitor, tell us the
facts.

MR. CAMPBELL: If the please the Court, Your
Honor, between the dates of January 28th and January 31lst
of 2008, William Gladley Harden, with the intent to
defraud a federally chartered financial institution
executed a scheme or artifice to defraud First Savers

Bank, which is federally deposit and insured corporation

by depositing eight checks drawn on four closed accounts

from Suntrust and Wachovia.

He deposited these into his accounts at First
Savers and then withdrew éil the funds before the checké
could be returned as being on closed -accounts.

'All these evénts happened within Greenville

County.

At the appropriate time, Your Honor, the
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State versus William Harden

victim would like to address the Court.

THE COURT: Mr. Harden, you've heard the
facts related to me by the Solicitor and this is what he
says the State would prove if you had a trial by a jﬁry.
Do you understand that?

MR. HARDEN: Yes, sir.

THE COURT: I understand, for whatever
reason, you are unable or unwilling tb admit- guilt in this
case but you're telling me were you to go to trial you
would be found guiity of this offense and.you would be
sent to prison for quite éome time?

MR. HARDEN: Yes, sir. Well, I would be
subject to that, yes, sir.

THE CQOURT: And for that very reason although
you are unwilling or unable to admit guilt, ygu;re willing
to plead guilty; is that correct?

MR. HARDEN: Yes, sir, I am.

THE COURT: I'1l accept to plea as being

voluntarily made on a substantial factual basis.

MR. CHAMBERS: Your Honor, William -- this
case has been going on for a while. As I understand it,
before I got it he was represented by another lawyer. He

was representing himself for a while and it's been on the
trial docket a couple of times: The reason that all

that's happened and we got to this point is, William has
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maintained to me -- it's clear that he opened this account.
at First Savers with checks for accounts that apparently

there was no money in those accounts, and it's clear to me

‘and now clear to William that based on the evidence that

the State would present, a jury would surely infer from
the evidence that he intended to defraud the bank and
that's alwayslbeen the rub.

He tells me that he never had that intent and

was ready even after he found out that these checks he

qute were no good to make good .on it. The problem was he
had the méney and was ready to go pay and make good on the
checks, he was picked up on some outstanding bench
warrant, went to jail, unable to get out, unable to pay
the money and since fhen didn't have the money.

| He has always been willihg to pay the money
and he is willing today to pay the money. And what he has
done in order to be able to pay the mdney to the bank, he
-- first of all, he voluntarily today signed a restitution
the order. He intends to pay ever bit 6f that restitution
if ‘he is given an opportunity.

| He'has actually moved himself into a homeless

shelter where he is going to be able to reside

:indefinitely. He's got food stamps and he has made it so

he has no expenses and so anything that he makes, he is

'gdiﬁg'tb'apply té getting this amount paid off, and he




10

11

12

13

14

15
16
17
18
19
20
21
22
23

24

25

State versus William Harden

wants to do that as quickly as possible. I'll let him
talk some more about that in a minute.

What we will ask the Court for is to sentence
to the maximum sentence which would be five years, suspend
that sentence and put him on probation and let.him pay the
bank back.

One of the things the éolicitor indicated
early on in this case is the reason that First Savers was
really pushing this case is as a smaller bank, this is a
big hit for him financially. If he goes to jail for any
significant period of time, there is no way he's going to
pay the money back. He's not going to be able to. But if
he is given the opportunity to pay it back, he is going to
do this.

We're not asking for a free ride. You're
going to here in a minute that he does have a fairly
significant record and in a lot of ways is not a candidate
for probation, and I know that the other side is not in
favor of that. But if he's not true to his word and he's
got five years hanging over his head, it's just going to
take a probation revocation hearing and he's gone. He
understands that.

Basically, he's asking for a chance to do

that and to pay these folks back and that's what we're

asking for. Thank you.
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State versus William Harden

THE COURT: Is there anything you want to say
before sentencing?

MR. HARDEN: Yes, Your Honor. If you
remember, Your Honor, I came before you in Decembér. At
that time my atﬁorney was relieved and you gave the option
of representing myself or retaining someone and I was
able, through good fortune, to retaih Mr. Chambers.

| I think that I informed the Court last
December is the way this whole chain of events started is
that in 2007, I was arrested by the Greenville County

Sheriff's Office on a bench warrant which should never

‘have been issued. It was erroneously issued, and I spent

seven months in jail'trying to get that resolved until T
could get an attorney to do that. In the meantimé, I had
not income. My business failed and I was evicted from my
apartment, and everything has been on a downward spiral
since then.

I started in the business of buying and
selling options in real estate, and the reason I went to
the bank to get this money was to show some activity in
the account. I didn't spend a penny'of the money. In
fact, I was headed to the bank to redeposit the money. I
had my deposit tickets with me and ail of the money and I
wanted to show some activity in the accouﬁt. ‘There was

never any intent to defraud the bank.
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State versus William Harden

But unfortunately, I had a misdemeanor charge
pending at that time and I went to court that same day
believing from my attorney who you relieved that I would
not go to-jaii and spend any time because I had already
spent the maximum amount of time on the chafge before I
made.bond.

Well, it turned iﬂ out that was not the case
and I had to serve 'a 90 day sentence and I was unable to
get to the bank that day. Of course, whilé I was‘in jail,
this warrant was served.

What I've done in the meantime is I've
attempted to resurrect my business. Here's what I do,
Your Honor, if you'd like to take a look at that?

THE COURT: I don't need to see that.

MR. HARDEN: I've been clawing and scratching
to get back on my feet and I moved into a homeless
sheiter, Salvation Army, first, and now the Rescue Mission
so I don't have to pay any rent. All the money that I'm
saving, because I'm still making money on this business,
but not enough to pay all the restitution at one time. I
also qualify for food stamps and free medical care so I
have no expenses, and all the money that I earn has been
set aside to go towards restitution.

If I go to jail at all -- to prison, my

pusiness will be lost a second time. I'll be 68 years old

1
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State versus William Harden

when I get out or whatever the age might be, there will be

no income and there would not possibly be any restitution.

'So the intelligent thing from my point of view and the

bank's point of view is to get what they can.get and I'll
be glad to pay this back as soon as I can.

THE COURT: All right.

MR. CAMPBELL; Your Honor[ we have this prior

record here and it is significant. It starts back in 1977

with five counts of forgery and house breaking, possession

of marijuana, contributing to the delinquency of a minor,
furnishing narcotics to a minor; 1982, obtaining goods by
fraud, simple possession of marijuana; 1991, contributing -
to the delinquency of a'minor, possession with intent to
distribute ﬁarijuana} 1992, possession with intent to
distribute a Schedgle 1, 2 or 3 substance, third offense;
1993, contributing to the deliﬁquency of a minor, simple
possessionlof marijuana, unlawful possession of
prescription drugs, seven counts; 1998, possession with
intent to distribute a Schedule 1, 2 or 3 drug,
contributing to the delinquency. of a.minor, posSessién
with intent to distribute crack cocaine; 2006, |

distributing obscene material to a minor under 18 years of

'age; 2008 a violation of a sex offender act; 2002, a

federal charge for sex offense; 1999 in Georgia we have

theft by deception and 1981 in 1981 in Géofgia there were
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State versus William Hardeﬂ

thrée counts of theft.

We believe that givén his record, this
warrants the maximum sentence.

THE COURT: Give-us your name, please, ma'am.

MS. DAVIS: Wanda Davis.

THE COURT: Is there anything you Qant to
say?

MS. DAVIS: Yes. I am the bank security
officér and branch manager for First Savers Bank, the
Roper Mountain Road location. We are a small community
bank and we»opened this account in good faith with
Mr. Harden. But this seven thousand plus dollars that he
defrauded us on is a big hit for a bank of our size.
We're not a larger institution or a larger entity, so we
are pursuing this because we want our money back however
Mr. Harden can repay it, or if he 1is sentenced to jail

that he can't get away with defrauding us the way he has.

This has been going on for a while now, SO we

really want our méney back.

MR. HARDEN: I just wanted to correct some of
the inaccuracies in the fecord.- I've néver even seen any
crack cocaine. I don't know how that charge got on my
record. I've never been charged with a sex offense and
espeCLally the one that's indicated there in Georgla I

was doing time in South Carollna and 1t couldn t have

13
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State'versus William Harden

possibly have happened.
I also want to point out that I've been on.

probation before and parole and I-finished both of those

without even .a technical violation. I met every appoint

that I had, paid all of my fees, never failed a drug tesﬁ,
péid restitution when I was supposed to make restitution.
I think Ms. Davis:is right, she waﬁts her money back.

" THE COURT: Tell me this, sir,’as I
understand it, you were headed back to tﬁe bank with cash
in hand the day you were arrested.

MR. HARDEN: And the jail records will show
that. I had to stay.in jail for a substantial period of
time and when I made bond ---

THE COURT: You didn't give the money to the’
bank.

MR. HARDEN: My bond prohibited me from
having any contact with the bank. |

THE COURT: Would that prohibit you from
mailing the money to them?

MR. HARDEN: I was told that if I did that, I
would be in violation of my bond and I would be
rearrested. _So I was between a rock and hard place; but I

would like to pay Ms. Davis back. I had the money and I

had the deposit tickets on my person and the jail records

will show that. -
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State versus William Harden

MR. CAMPBELL: If T may add something else,
Your Honor, this defendant escaped from federal prison and
was on America's Most Wanted back in the 1990s.

MR-. HARDEN: I never escaped from a federal
prison. That's totally inaccurate. The reports are not
right. I spent two-and-a-half years in a federal prison
without any violations at all.

MR. CAMPBELL: The Aiken Facility.

MR. HARDEN: That was not a federal facility.
That was a State facility.

MR. CAMPBELL: You did leave the Aiken
Facility without permission and was later captured by the
Greenville County Sheriff's Qffice for the sex offense.

MR. HARDEN: That's not right either.

MR. CAMPBELL: But you did leave the Aiken
Facility without permission.

MR. HARDEN: I left the Aiken Facility, but I
don't know what that has to do with being on probation or
parole. I've successfully done all of that in the past
and I've beeﬁ out on bond now for a year and I haven't
gone anywhere, and I'm before the Court today to answer to
this charge and I'm willing to pay the money back.

THE COURT: All right. The sentence of this
Court is you be committed to the Department of Correction

for a period of five years, provxded on the service of

15
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State versus William Harden

| three years, the balance to be suspended, probation for

five years. As a condition of the probation, you are to
make restitution in accordance with the order.

---END OF TRANSCRIPT RECORD---
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, the undersigned Caroline Hiskell, Official

Court Reporter for the Thirteenth Judicial Circuit of the
State of South Carolina, do hereby certify that the
foregoing is a true, accurate, and complete transcript of
record of all the proceedings had and evidence introduced
in the trial of the captioned case, relative to appeal, in
the Circuit Court of Greenville County, South Carolina on
the 12th day of March, 20069.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

April 29, 2010

%%W

CAROLINE HISKELL,

17
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INSTRUCTIONS — READ CAREFULLY

In order.for this application to receive consideration by the Court, it shall be in writing (legibly handwritten or
typewritten), signed by the applicant and verified (notarized), and it shall set forth in concise form the answers toeach
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5. Check whether a finding of guilty was made

(a) after a plea of guilty
(b) after a plea of not guilty
(c) after a plea of nolo contendere

6. Did you appeal from the judgment of conviction or the imposition of sentence?
As . o
7. If you answered “‘yes’* to (6), list '
(2) the name of each Court to which you appealed:

i,

it

iii.
(b) the result in each such Court to which you appealed:

i

ii.

i, _ '
" 10) the daté of each such résuli: ~ o T R

i

i

ii.
(d) if known, citations of any written opinion or orders entered pursuant to such results:

i.

it.

if.
8. If you answered “‘no” to (6), state your reasons for not so appealing:
@ Ly TEASIT. '

(b

(c) ‘ :
9. State concisely the grounds on which you base your allegation that you are being held in custody unlawfully:

(a) Q&MWEUL_ gé mn;&; ﬁg?m -

(b) Z:L/éFFéC7IV€Jj’I/IZALLé of éouuéc

(© :
State concisely and in the same order the facts which support each of the grounds set out in 9):

(c)

10.
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11. Prior to this application have you filed with respect to this conviction
«2) any petition in a State Court under South Carolina Law? Ao .

«(b} any petitions in State or Federal Courts for habeas corpus or post—conv:cnons rehef? N o -

- (¢) any petitions in the United States Supreme Court for certiorari Other than pennons, if any, already specified

in ()7 _pAJdo -
(d) any other petitions, motions or applications in this or any other Court?
Lo

12, Ifyod answered ‘'yes'’ to any part of (11}, list with respect to each petition, motion or application: v
(a) the specific naturé thereof: '
) o

ii.

iii.

iv.

(b) the name and ldcation_ of the Court in which each was filed:
i : : '

C i

i,

B iv.

(c) the disposition thereof: -
i.

it

iii.

iv,

(d) the date of each such disposition:
i '

ii.

iid.

iv.

(e) if known, citations of any written opinions or orders entered pursuant to each such disposition:
i '

ii.

iti.

iv.

13. Has any ground sét forth in (9) been previously presented to this or any other Court, State or Federal, in any peti-
tion, motion or application which - you have filed? .

UG/
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: (a) which grounds have been presented:

i

ii.

iif.
{b) the proceedings in which each ground was raised;

ii.

iif.
15. If any ground set forth in (9) has not previously been presented to any Court, State or Federal, set forth the
ground, and state concisely the reasons why such ground has not previously been presented:

(a) Mo DPaotecpnts 7o usppedr <Secit UL TS 7Nl -

b)
{©

16, Were you represented by an attorney at any time during the course of:

(a) your arraignment and plea? _ 7S

,.(br). your. trial,-if any? _ ‘NIA e e cmatente
{c) your sentencing? _Tes. _
(d) your appeal, if any, from the judgment of conviction or the imposition of sentence? AJA A

i e T

(e} preparation, presentation or consideration of any petitions, motions or applications with respect to this con-

viction, which you filed? __AZs

17. If you answered *‘yes’’ to one or more parts of (16), List:

(a) the name and address of each attorney who represented you

i Rapoe ¢ [ Curyinees &P,

Lol &ty Mt St CReQIVILE, S 2948 ]

if.

iii.

(b) the proceedings at which each such attorney represented you:
i _Pgh-
i, _ Sasaais

ii.

18. State cleéﬂy the relief you seek in filing this application.

NMeo Savrace (e -Toracnic) 7o Cotavsudnt Spzot

LOT Fo & 1
ALTATIN) RT [0Z707 LEf7 Capth SH . Of~ SGI @)= s74e, Aty
19. Aﬁc;ou now under sentence from any other court that you have not challenggd?_ AT o -/Cf%é/ff o

Ao . V7. 2 S A




TE OF SOUTH CAROLINA . ’
STA : : 3 YERIFICATION .

County of f/C/Jé'M

e 2 s e

oath, depose and say that I have s‘ubscﬁbed‘ to the foregoing application; that I know the contents thereof; that it in-

cludes every ground known to me for vacating, setting aside or correcting the conviction and sentence attacked in this |
application; and that the matters and allegations therein set forth are true. :

X Dl

being duly sworn upon my

" SWORN to and subscribed before me this

day of zcémc/ht

. . 1
[y /taryﬁblic : ‘ . .
: : . My Commission Expires April 4, 2018 L

My Commission Expires: -

? :
20
ol

APPLICATION TO PROCEED WITHOUT PREPAYMENT
OF COSTS AND AFFIDAVIT

IN SUPPORT THEREOF
I, 2@(1047‘1 CI; '7477(!12%) hereby apply for leave to
proceed in this action without prepayment of fees or costs or

security therefor, In support of my application I declare
under penalty of perjury that the following facts are true: ' '

(1) 1 am the applicant in this action and [ believeé [ am entitled to redress.

(2) Because of my poverty I am unable to pay the costs of said proceeding or give sgcurity therefor.,

285l |

Applicant

SWORN or affirmed to and subscribed before me this

5/ day of [6:’5@'-//!:17

s ‘?m'pubﬁc —

| reg Aprl 4, 2016 o

My Commission Expires __ MY Cormmission Expies Apd : ;
5 |
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- STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
C.A. No. 2010-CP-23-1209
COUNTY OF GREENVILLE :

William Gladney Harden,

S.C.D.C. No. 176882,

RETURN
v.

State of South Carolina,

)

)

)

)

)

)

_ )
Applicant, )

)

)

)

)

)

Respondent. )

)

In response to the post-conviction relief application filed February 15, 2010, the
Respondent would show this Court: |
L
The Applicant is incarcerated with the South Carolina Department of Corrections. The
Greenville County Graﬁd Jury indicted the Applicaht af the May 2008 term of General Sessions
for crimes against a.fedérally chartered or insured institution (2008-GS-23-2837). Randali L.
Chambers, Esquire represented fhe Applicant.

On March 12, 2009, the Applicant pled guilty as indicted. The Honorable C. Victor Pyle,

* Jr. sentenced the Applicant to five (5) years suspended on the service of three (3) years and five

(5) years probation. The Applicant did not appeal.

Attachgd herewith and incorporated herein by reference are the records of the Greenville
County Clerk of Court regarding the sﬁbject conviction and the Applicant’s records from the
Soutﬁ Caroliné Department of Corrections. The plea transcript will be forwarded upon r<;Ceipt.

11 |

In his application for post-conviction relief the Applicant alleges he is being held in




custody unlawfully for the following reasons:

1. Ineffective assistance of counsel:
a. Undermined the Applicant’s “‘reasonable opportunity for ‘PTUP.””
b. Failed to object to introduction of unverified prior criminal history.
c. Failed to object to “introduction of scandalous and inflammatory

information which did not constitute a part of the Applicant’s
criminal history.”

d. Failed to properly investigate the Appllcant s prior criminal
history.
e. Failed to object to “the outrageous conduct of the court when it
" permitted the ‘victim’ . . . to decide whether the Applicant received
probation or an active sentence.” '
f. Failed to object to the sentence as excessive.
2. Unlawful/excessive sentence:
a. Received more time than the maximum sentence of five (5) years.
318

' The Respondent asserts the Applicant’s allegation that his attorney was ineffective is
without fnerit. The Respondent asserts the Applicant’s attorney rendered effective assistance
well within the standard of ‘“reasonableness within professional norms” for a criminal defense
attorney. - |

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant
must prove that “counsel’s cpnduct so undermined the proper functioning of the adversarial
process that tﬁe .trial cannot be relied on as having produced a just result.” Stricklgnd V.
Washington, 466 U.S. 668, 686, 104 S‘. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441,
442,334 S.E‘Z;i 813, 814 (1985).

" The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume counsel

“rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066. The Applicant must

2

29




30

overcome this presumption in order to receive relief. See Cherry v. State, 300 S.C. | 15, 118, 386
S.E.2d 624, 625 (1989).

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.

First, the applicant must prove counsel’s performance was deficient. Under this prong, attomey

performance is measured by its “reasonableness under prevailing professional norms.” Cherry v.

State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 638, 104 S. Ct. at

~ 2065). Second, counsel’s deficient performance must have prejudiced the Applicént such that

“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A

reasonable probability is a probability sufficient to undermine confidence in the outcome of

trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984)). |
The Respondent submits the Applicant cannot satisfy either requirement of the Strickland

v. Washington test. However, the alIegation of ineffective assistance of counsel probably raises

_questions of fact that cannot be conclusively refuted by the record. The Respoﬁdent requests an

evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 265, 305

S.E.2d 247, 248 (1 983) (citing Norman v. State, 276 S.C. 278, 277 S.E.2d 707 (1981)).
The Respdndent denies each allegation not expressly admitted, qualiﬁgd or explained.
WHEREFORE, having made its Return, the Responder_lt requésts that a hearing be ‘hel'd

and counsel appointed to represent the Applicant.




Aprl ¢4 2010

31

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

KAREN C. RATIGAN
Assistant Attorney General

P.O. Box 11549
Columbia, S.C. 29211

, T A A g MW o g Y
Aktorneys for Respbndent (J
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
William G. Harden,
. Applicant,
_VS_
State of South Carolina,

Respondent.

COURT OF COMMON PLEAS

Case No(s).:2010CP2301209

)
)
)
)
)
)
)
)
) TRANSCRIPT OF RECORD
) B

)

)

)

)

BEFORE:

February 25, 2011
Greenville, South Carolina

HONORABLE ROBIN B. STILWELL, Judge.

APPEARANCE S:

KAREN RATIGAN, Esquire
Attorney for the State

DANIEL FARNSWORTH, JR., Esquire
Attorney for the Applicant

Recorded by: Mary DiGirolamo

Transcribed by:

Circuit Court Reporter

Teresa B. Johnson’
Circuit Court Reporter
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EXHIBITS PAGE

NO. - - DESCRIPTION

APPLICANT EXHIBITS

-(No exhibits offered.)

RESPONDENT EXHIBITS

(No exhibits offered.)

COURT EXHIBITS

(No exhibits offered.)
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PROCEEDINGS

THE COURT: All right. Gentlemen, how
y’all doing this morning? Good.

Mr. Shamley.

MR. SHAMLEY: Yes, sir.

THE COURT: That’s you, sir.

And Mr. Harden. Is Mr. Harden here?

MR. FARNSWORTH: He’s right here, Judge.

THE COURT: Mr. Harden, how are you doing
this morning, sir?

MR. HARDEN: I'm fine. How are you?

THE COURT: Mr. Gross. Gross.

And Mr. Wellmaker, is that correct?

MR. GROSS: Yes, sir.

THE COURT: Good. Glad to see y’all this
morning. Uh, I find that it is helpful for me
to have a talk with you before we start post-
conviction relief application hearings. I find
that in presiding over a lot of these cases,
sometimes I have defendants have a
misconception or misunderstanding of what I can
do in a post-conviction relief application.
It’s always helpful for me to kind of tell you
what I can and what I can't do

I’ ll start by telllng you what I can’t do

37
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and, that is, i‘can't change your sentence.
That is, if you were sentenced to iO years, I
can’t change it to 5. I can’t change the
classification of your, uh, crime. That is, if
it’s classified as violent and you want it as
non—violent, I can’t do that. I don’t have
that authority. I can’t change the way or
manner in which your time is sefved or the
calculation of your sentence.. That is, I can’t
tell them to give you good time and I can’t
tell them. to change it from 85 percent to 60 or
65 percent. Okay. That’s not Within my
discretion.

Really, the only thing I can do in a post-
conviction relief applicaﬁion is grant you a
new trial. There are a few other things, small
things that I can do. But ordinarily, what I'
can do is grant you a new trial.

Now, sometimes that’s good and sometimes
it’s not. Sometimes épplicants find that if
they are successful in a post-conviction relief
and they are granted a new trial, then they
actually are - in a worse position than théy
would have been if they would have just

accepted what had happened the first time
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around. I say that because it does happen.

From time to time, people will go in front
of a court, either pursuant to a trial or
pursuanﬁ to a plea. And they get the benefit
of certain circumstances. That is, iet’s say
that you went in front of a court. I don’t
know —— I haven’t read your file so I don’t
know what your charges were or what your case
is right now.

Let’s just say, hypothetically, you went
before the court on 10 forgery indictments and
you pled guilty to two of the indictments and
the remaining 8 were dismissed and the judge
elected to sentence you to two years as opposed
to the maximum, which would be 10 years under
the two that you pled to. And you benefitted
significantly from the negotiations that you
had at trial court with the Solicitor that your
lawyer had with the Solicitor. And you also
benefitted from the judge giving you less than
the maximum sentence. And let’s say that maybe
you went to trial and you-got the benefit of
certain evidentiary rulings and charges that
were given to the jufy, you may not get that

benefit the second time around either.
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What would happen is you go straight back
to the beginning and you start from scratch,
which means if you had 10 indictmentslto begin
with, then you got 10 indictments again. And
if when you pled you were only facing 10 yearsv
on all outstanding indictments to which you
pled, you would be facing potentially 50 years
on all the indictments you pled to.

If a charge was reduced from, say, an
Assault and Battery with Intent to Kill to an
Assault and Battery of High and Aggravated
Nature, you wouldn’t get the benefit of that
reduction either. You would start over from
scratch. You would be facing the total maximum
amount of time that you were facing originally.

Now, the reason I tell you that is not to
dissuade you from or discourage you from going
forward with your application here today. I'm
here to hear your case, and I'm ready to hear
your cases. The reason I tell you that is just
so that you’ll think about it and know that it
could be that if you win, you might be in a
whole lot worse shape than you were. Okay.
All right.-

With that having been said, Ms. Ratigan,
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who you calling first, ma’am?
MS. RATIGAN: Mr. Shamley.
(WHEREUPON, there is a break in the record.)

THE COURT: Let’s call to bar the case of

William G. Harden versus the State of South

Carolina, case number 2010-CP-23-1209.

Ms. Ratigan.

MS. RATIGAN: Thank you, Your Honor. May
it please the Court. This is the case of Mr.
Harden versus the State of South Carolina. He
was indicted for Crimes against a Federally
Chartered or Insured Institution back in May of
2008. He was represented by Mr. Chambers on
that charge.

On March 12th, 2009, Mr. Harden entered an

‘Alford plea before Judge Pyle. He received a

sentence of 5 years suspended on the service of
3 years and 5 years probation. Did not file an
appeal. As Your Honor can see, Mr. Harden is
no longer incarcerated with the Department of
Corrections. I have been advised he may have a
motion to make at this time.

THE COURT: Okay. All right.

MR. FARNSWORTH: Judge, Mr. Harden has

informed me he would like to proceed as his own
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counsel in this matter butyﬁould like to have
me sit here as, uh, standby counsel which I
will agree to do.

THE COURT: Okay. Good enough. We’ll do
that. Okay.

Mr. Harden, you have a motion, sir?

MR. HARDEN: Just to serve as my own
counsel.

THE COURT: QOkay. Sure. 1I’1ll1 let you do

that. No problem. No problem. Now, Mr .
Harden, I’11 ask you this. Again, I told you
this before, I don’t mean to discourage you
from going forward. It seems to me that if you
already out of jail and, uh, -- are you on
probation now?

MR. HARDEN: I am.

THE COURT: .. You are? How much longer you
have on probétion?

MR. HARDEN: Well, that's one of the
issues today, Your Honor.

THE COURT: Okay. All right. You want to
take the risk. of sfarting over from scratch on
this thing?

MR. HARDEN: Well, I don’t think I’1ll be

starting over from scratch when you hear my




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Testimony of William Harden 10
argument.
THE COURT: Okay. All right. Well, I
think that might be the only thing I can do,

but okay, you may be right. I’1ll keep my, uh,
—— 1’11 keep my, uh, ears open and I’1l1 listen.
Okay.

MR. HARDEN: All right.

THE COURT: Okay.

MR. HARDEN: Do I take the stand?

THE COURT: All right.

THE CLERK: Place your left hand on the

Bible please. Raise your right hand.
THE COURT: Right here, Mr. Harden.
THE CLERK: Your left hand on the Bible.
Raise your right hand.
WILLIAM HARDEN
having first been sworn, testifies as follows:
THE CLERK: Thank you. You may be seated.

State your full name for the record please.

THE WITNESS: William Gladney Harden.
THE CLERK: Thank you.
THE COURT: All right. Mr. Harden, I’'1ll

be happy to hear from you, sir.
MR. HARDEN: Okay. Your Honor, this is

not a -- what you call a typical post-
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conviction reiief application. I’'m not
challenging the validity of the plea.

THE COURT: - Okay.

MR. HARDEN: Okay. I'm only -- under
another section of the-post-conviction relief
code, i’m challehging the excessiveness of the
sentence ——-

THE COURT: Okay;

MR. HARDEN: —-—— and the role that my
attorney played in having that occur. A

THE COURT: okay .

MR. HARDEN: It’s true that I entered an
Alford plea on March 12th, 2009 before the
Honorable Victor Pyle. My attorney was Mr.
Randall Chambers. The charge carry the magimum
sentence of 5 years. Judge Pyle imposed a
sentence of 5 years suspended on the service of
3 and 3 years probation which, of course,
calculates to a sentence of 6 years, which
exceeds the statutoryvmaximum.

Now, on the sentence sheet, the sentence
sheet clearly says for a determinate term of 5
years upon the service of 3 yeérs probkation --
excuse me, 3 years active sentence and 3 years

probation. wa, do you have a copy of the
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Testimony of William Harden 12

sentence sheet in front of you?

THE COURT: Yes, sir. I’'’m looking at it.
It’s right here.

MR. HARDEN: All right, sir. If you will
look at where it says with probation for 3
years.

THE COURT: Yes, sir.

MR. HARDEN: Okay. Now, fortunately, the
transcript indicates that the judge said 5
years. 5 years suspended upon the service of 3
years and 5 years probation. There’s a
conflict between the transcript and the actual
written document. I believe, in that case, the
written sentence sheet is controlling. Now,
when I got to the Department of Corrections,
I’ye had some time to think about this. And it
seems to me that if I had an active sentence of
3 years and probationary period of 3 years,
that was the total of 6 years restraint which
exceeds the statutory maximum of 5 years on the
charge.

When I got to Classification at Kirkland,
they said, in fact, we can’t even give you 3
years. For the same argument I was advancing,

they advanced it before I even had the chance
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Testimony of William Harden . 13

to mention it to them. They said we’re going
to hold you and change your sentence here to 5

years suspendéd to 3 years and 2 years

‘probation because that’s as much as he can give

you.
Now, I think some of the reason that this
happened is that at the sentencing, when I
entered the Alford plea and all that was left
to do was to have sentencing, there was so much
misinformation4advanced as far as my criminal
history. For example, I have a copy I would
like to give the court. These are the last

three pages of the plea transcript.

THE COURT: I've got them right here, Mr.
Harden.
MR. HARDEN: Okay. All right. I just

wanted to be ready.

THE COURT: Yes, sir. I appreciate that.

MR. HARDEN: At the bottom of page 13, I
say I just wanted to correct some of the
inaccuracies of the record. AFor example,
during the course of the plea proceeding, I had
been accused through my criminal history of
having dist:ibuted crack cocaine. I’ve never

even seen any crack cocaine. I’ve seen it on
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television. I know that it looks like a
rocklike‘substance. I never even seen it.
They mentioned a sex offense in Georgia in
1998. That was impossible because I was
incarcerated in 1998.

They also, after my criminal history had be
laid'on the record, it’s my impression, Your
Honor, that when you state somebody’s criminal
history, it should be very accurate. That’s
what the judge is going to base the sentence
upon. I was smeared so much. It'’s true that I
have a criminal record. I don’t have a
beautiful criminal record, but there was so
much misinformation. It was impossible to
measure how much that influenced the sentence
that he gave me. I'm contehding that the
sentence, the five-year sentence is excessive
because of this misinformation.

Judge Pyle would never have done this had
he been accurately informed of my criminal
history. In fact, he was teetering and
tottering about what kind of sentence he was
going to give me. And suddenly, Sylvia
Harrison, the Assistant Solicitor, hopped up.

She wasn’t even the solicitor in this case.
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Mr. Campbell was.

Many of the statements that were attributed
to Mr. Campbell actually was spoken by Ms.
Harrison. Let me give you some examples. On
page.15 up at the top, it says Mr. Campbell.

THE COURT: Right.

MR. HARDEN: If I may add something'else,
Your Honor, this defendant just came from
federal prison and was on America’s Most Wantéd
back in the 1990's. First of all, Mr. Campbell
never said that. Sylvia Harrison said that.
None of that has ever been proven. I been in
federal prison. Never escaped from federal
prison. Served my time with distinction,
without any kind of mark on my record at all
and they produced no evidence whatsoever. I
never been on America’s Most Wanted. You can
imagine throwing that out at a plea is just
like throwing gasoline on a fire.

I go on to say I never escaped'from federal
prison. That'’s totally inaccurate. The
reports are not right. I spent two and a half
years in a federal prison without any
violations at all.

Mr. Campbell says, the Aiken facility. The
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federal government has no Aiken facility. That
was not a federal faciiity, I said, that was a
state facility. Mr. Campbell said -- and it
wasn’t Mr. Campbell. It was Ms. Harrison —-
you did leave the Aiken facility without
permission and was later captured by the
Greenville County Sheriff’s office for the sex
offense. None of that’s true. I wasn’t
arrested for any sex offense.

Mr. Chambers, my attorney, we discussed
this in his office. I met up with him for a
few minutes the night before the plea. I
mentioned to him that a lot of inaccurate
information might be advanced because I noticed

it on my RAP sheet. I didn’t know this

~scandalous material was going to be introduced.

He made no attempt to object whatsoever to
clear the record. I said that’s not right
either.

At the bottom, I pointed out the error that
the judge allegedly, according to the
transcript, said the sentence of this court is
you be committed to the Department of
Corrections for a period of 5 years provided on

the service of 3 years and 5 years probation.
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It waéh't 5 years probation. It was 3, which
is not proper either for the reasons I already
advanced.
ATﬁE COURT : Okay.

MR. HARDEN: All right. There was also a
very important exchange between the court and
a witness for the bank in this case, who was
the alleged victim, in which Judge Pyle
specifically asked Wanda Davis, a security
officer at First Savings Bank, you want your
money back or you want this man to go to
prison. Because I had already offered to go on
probation and pay back the money while on
probation because I had an existing business at
this time which I could pay from. She said we
want this man to go to prison. So, in effect,
the witness determined my fate. That'’s no
where in the record, Your Honor. I think if
we'd studied the backup tape, we will certainly
find that.

Mr.vChambers had, at my suggestion, offered
to see the judge before and the Solicitor
before my plea to_suggest PTUP, Probation

Terminated upon Payment. I thought that was

the right thing to do. He didn’t mention
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anything about the fact that he was going to

" stand up in open court and suggest that I’m not

a proper candidate for probation. That'’s
something he should have discussed with me.

He came to the courtroom late and went out
to see Judge Pyle, but Judge Pyle was already
coming in the courtroom so he never got a
chance to discuss that with him. I thought
that was a reasonable and a common sense
solution to this whole question.

My argument today is that the sentences are

unlawful by statute. The charge only carries 5

years, but I, in fact, received either a 6-year
sentence or an 8-year sentence, whichever, you
know, version of that is to be believed. I
believe that Mr., uh, Chambers was ineffective
about protecting me in at least correcting the
record on these inappropriate comments that
were made at sentencing.

THE COURT: Thank you, Mr. Harden,
appreciate that.

MS. RATIGAN: I have no questions of Mr.
Harden, Your Honor.

THE COURT: All right. Thank you, Mr.

Harden. I appreciate your testimony, sir.
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THE WITNESS: Thank you for your time and
patience.
THE COURT: "Mr.. ‘Harden, you have anything

else you need to put on the record, sir?

MR. HARDEN: I would like to question Mr.
Chambers.
THE COURT:’ Yeah, I think that, uh, —-- you

waﬂt to call him as a witness?

MR. HARDEN: I do.

THE COURT: Okay. Good enoﬁgh. Mr.
Chambers, if you would come forward please,
sir.

THE CLERK: Place your left hand on the
Bible please. Raise your right hand.

RANDALIL CHAMBERS

having first been sworn, testifies as follows:

THE CLERK: Thank you. You may be>seated._

State your full name for the record please.
THE WITNESS: Uh, my full name is Randall
Lee Chambers.
THE CLERK: Thank you.
DIRECT EXAMINATION
BY MR. HARDEN:
Q  Mr. Chambers, how are you this morning?

A I'm doing okay. How about you, Mr. Harden?
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Randall Chambers - Direct Examination by Mr. Harden 20
0] You understand, Mr. Chambers, there’s
nothing personal about this?

A You know, I never take any of this
perscnally. |

Q All right. This is strictly business. All
right. You remember also that during the course of

my incarceration that I wrote you or we exchanged
several letters in which I asked you to check a

comment that was on my sentence sheet.

A I do remember that.
Q At the bottom.
A I don’t remember the comment, but I

remember that I loocked at the sentencing sheet.and
wrote you back regarding the comment.
MR. HARDEN: All right. Mr. -- Your
Honor, if you would look at the bottom of the
sentencing sheet, ---
THE COURT: I got it.
MR. HARDEN: -—- there’s a comment at the
very bottom. Could anyone read that to me and
tell me what it says? I can’t read it. I
don’t know what it says.
THE COURT: Okay.
BY MR. HARDEN:

Q It’s a condition apparently of my sentence,
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Randall Chambers - Direct Examination by Mr. Harden 21

- but it was apparently not put on there by Judge Pyle.

It was added by someone else and should be stricken.
When I had an exchange of letters to Mr. Chambers, he
admitted to me, did you not, Mr. Chambers, that you
didn’t have a copy of my sentencing sheet so you.

couldn’t check on this. You were going to try to get

a copy.

A I wouldn’t call it an admission. It seems
to me that that implied that I did something wrong.
I did tell you that I didn’t have a copy of the

sentencing sheet in the file and that I would get one

- from criminal records, which I did, and then I then

responded to you.

Q Okay. And you told me that I should write
someone else, I believe, or inquire of the Clerk of
Court or someone else, that you couldn’t —-- you
didn’t understand this comﬁent either.

A You know what, Mr. Harden, I didn’t pull my
file because it’s in storage. I remember writing
those letters back and forth to you. I remember that
I wrote you back about the comment, but I’1ll be real
honest with you and tell_you that I doﬁ’t remember
what I told you in the letter.

Q Okay.

A If you have a copy of the letter, that
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Randall Chambers - Direct Examination by Mr. Harden 22

would probably be helpful.

Q It seems to me that if you had been
competent in this matter, you would have had a
complete file including the sentence sheet to start
with and that you would have known what this comment
was, you would have known what the sentence of the
court was and you would have advised me of that, but
you still can’t do that today.

A Is that a question or an opinion?

Q Well, would you agree that that’s true?
That’s the question.

A Well, first of all, I wouldn’t agree that
that’s true. I never have a éopy of the sentencing
sheet in my file. I come up here and somebody pleads
guilty or they are convicted at trial, I close the
case. Nobody automatically sends me a copy of the
sentencing sheet. I don’t go and get a copy unless
somewhere dowh the road I need to. That’s why we
have criminal records.

(o] Well, down the road, you needed it.

A Hold on and let me answer your question. I
go and get a copy of the sentencing sheet if it’s

necessary just like I did in your case. I paid for

the copy. I looked at the comment and I responded to

your letter. No, I disagree with your comment that I
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Randall Chambers - Direct Examination by Mr. Harden 23

was incompetent in this case.

0 But I went to extraordinary lengths just to

.get that copy. It seems to me and do you not agree

that a competent lawyef would ha&e a complete file.
That woﬁld end the case, would be the sentence sheet.
You would know what the‘sentence is. You would
recognize any errors on the sentence sheet and you
would step up and protect your client in that regard.

A I had a complete file. A complete file
does include a copy of the sentencing sheét. And I
was competent in this case. There’s not anything
that I did in this case that I would do any
differently if I represented you again.:

Q Well, I believe that. Why did you not
object to all the inaccuracies about my criminal
history and all. the scandalous material that was
introduced?

A I wasn’t aware that there were any

inaccuracies and you spoke for yourself on the

record.
Q I told you the night before that those
inaccuracies occurred on the criminal history. We

went over 1it. And I said I don't want this material
introduced. Then, when these people got up and

started talking about America’s Most Wanted and
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escape from federal prison, you stood there like a
crash dummy .

A Are you going to insult me or are you going
to ask me gquestions, Mr. Harden?

o] Did you not do that?

A No, I didn’t. I mean, listen, I don’t have
any way of knowing whether or not you were on
America’s Most Wanted list.

0 And they didn'’t either.

A I had no way of knowing what your prior
criminal record was other than what was submitted to
me. If there are inaccuracies on there, you are the
one to speak to that. I -- I mean, if you’ve got any
investigator to come in here and show the court. that
what’s on there is not correct —-—- I mean, you Xnew
this day was coming up. Have you done that?

Q That was your response as my lawyer?

A No, that was not my response.

THE COURT: All right. Y’'all, I’'m going
to stop you. Now, here’s the deal. I'm very
patient. I want you to have the opportunity to
try your case.

MR. HARDEN: Yes, sir.

THE COURT: I want you to have the

opportunity to respond to questions. But what
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Randall Chambers - Direct Examination by Mr. Harden 25

I'm really am not interested in doing is listen
to y’all argue. Okay. So this is what we’re
going to do, you’re going to ask a question and
then you will answer it. Now, Mr. Chambers’
problems with your questions is some’of them
aren’t really questions. They are testimony,
which as he has pointed out to you. He’s
correct in that regard. Okay. So ask him a
question and answer a question. OQOkay.

BY MR. HARDEN:

Q Do you think, Mr. Chambers, by failing td
investigate the accuracy of my criminal record that
you were competent?

A Yes.

0 And you do that in all cases? You néver
challenge the accuracy of anyone’s criminal history
when you know that the sentence is going to be
determined largely by that?

A I don’'t ever investigate anybody’s criminal

record unless it 1is going to involve a sentence

"enhancement of some sort.

Q "But did I not point out to you the night

before, when we met in your office, that there were

inaccuracies and that the Solicitor’s office should

be chalienged on those?
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A I don’t recollect that, Mr. Harden. But I
do recollect that when the sentences were read into

the record, or your criminal history was read into
the record, that you let the judge know that you
disagreed. He was well aware of that.

Q But you did nothing to protect me in that
behalf, did you?

. A You were protected. You spoke for
yourself. You -- I had nothing to offer. I didn’t
know whether that was accurate or not.

Q And do you remember telling the judge on
the record that I was really not a good candidate for
probation even though we were asking for that?

A I don’t remember that I told him that. I
really don’t.

Q That’s in the record. Shall I read it to
you? |

A I know that we were trying to get you
probation. I think I may have been indicating to the
judge that you had -- and this is not an uncommon
tactic, that looking at the record on its face that
you would noﬁ appear to be a candidate for probation.
But given the special circumstances of this case, we
were asking for probation.

Q Because that was the common sense solution?
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A Exactly, so the bankvcould get their money
back. . |

Q And that was the only way they could get it
back at that time. They chose for me to go to prison
instead.

A Listen, the thing you have to understand
about Judge Pyle is he’s been around a long time. I
have practiced -= I have probably tried more cases

and done more pleas in front of Judge Pyle than any
other judge here in Greenville County. I have a
pretty good idea about how he looks at somebody’s
criminal history and what he might do.

What I was trying to do in that particular
case was to say that Judge Pyle, on its face, in
looking at this man’s criminal history and -- and --
and this particular offense, he did not appear to be
a candidate for probation. But given the
circumstances of this case, we’re asking you to do
just that and let me tell you why. That'’s what we
did in that case.

Q Neow, you just said that you are very aware
of the fact that he’s very sensitive to what he
hears, the criminal history and so forth.

A Exactly.

Q That’s why it was even more important in
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going before Judge Pyle that you determine the
accuracy of my criminal history.

A Let me just reiterate this to you because
we seem to be going back over this same ground. Even
if I were inclined to investigate your criminal
history, I really don’t even know how I would go
about that. I could look at NCIC, but I can’t go
behind that RAP sheet and determine whether that’s
accurate or not.

Q Could you not have asked Sylvia Harrison
what proof she had that I had been on America’s Most
Wanted?

A I don’t —-— first of all, I don’t recall
Sylvia Harrison being in the courtroom. I will take

you at your word that she was.

Q She was.
A But when you stand up and do sentencing,
I’'m not -- you know, it’s not part of what I'm

allowed to do is ask questions of other people in the
courtroom. My comments have to be directed to the
judge on the bench. It’s not a trial where
somebody’s sitting in the witness stand and I can ask

questions of them, I can challenge them, I can object

to what they have to say. When somebody’s being

sentenced, the judge is in charge of what’s going on
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on. You know that as well as I do.

Q But it was your job to protect me?

MS. RATIGAN: = Objection, Your Honor. This
has been asked and answered.numerous times at
this point.

THE COURT: Okay. I’m going to sustain
the objection. That'’s not, Mr. Harden,.bécause
I'm trying to keep you from asking the queétions
that you need to ask. It’'s just that you
understand. that I understand the points you’re
making.

MR. HARDEN: ~ Okay.

THE COURT: A lot of times when you are
trying a case in front of a jury, you might ask
the same questions over and over so you could
put a very fine point on an issue. I understand
the issues. I know what you’re saying. What
you are saying is Mr. Chambers failed to address

the inaccuracies that were proffered to the

Court and Judge Pyle heard a criminal record

that you say was inaccurate.
MR. HARDEN: Very inaccurate.
THE COURT: And you say that Sylvia

Harrison stood up and said something that was
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very prejudicial to you.

MR. HARDEN: Exactly.

THE COUﬁT: And your complaint to Mr.
Chambers is that he didn’t do anything.

MR. HARDEN: That’s right.

THE COURT: And because he didn’t do
anything, Judge Pyle, uh, gave you a greater
sentence than he would have otherwise.

MR. HARDEN: That’s right.

THE COURT: I get that.

MR. HARDEN: Okay.

THE COURT: So you’ve made that point.
MR. HARDEN: All right, sir. Thank you,

Your Honor.

THE COURT: So you can move on in that
line of questioning. Okay. |

MR. HARDEN: I’'m an old-school teacher.
So you have to forgive me for being thorough.

THE COURT: No, no. You’re fine with
that. You’re fine with that.

MR. HARDEN: On page 15 —-- excuse me, page
9, Your Honor.

THE COURT: I"11 take judicial notice of
page 9, lines 15 through 23 wherein Mr. Chambers

says, uh, you are going —-- you’'re going -- uh,
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Randall Chambers - Cross-Examination by Ms. Ratigan ' 31

you're going to hear in a miﬁute that he does
have a fairly significaht record. In a lot of
ways, he’s not a candidate for probation.

MR. HARDEN: Candidate for probation.

THE COURT: And I know that the other side
is not in févor of>that. But if he’s not true
to his word, he’s got 5 years hanging over his
head. And at the probatibn revocation hearing,
he’s gone. He understands that. Okay.

MR. HARDEN: Yes, Your Honor. I have no

further questions.

THE COURT:  Okay.

MR. HARDEN: Thank you for your patience.
THBE COURT: Yes, sir.

MR. HARDEN: Thank you, Mr. Chambers.

THE COURT: Any -—-
MS. RATIGAN: Just one quick question.

Sorry. Well, maybe a couple of questions.

| CROSS-EXAMINATION
BY MS. RATIGAN:

Q Uh, did you have any reason to object to
the sentence in this case of 5 years suspended on the
service of 3 and 5 years prqbétion?

A I didn’t have any reason to object to it. ,

I was disappointed in it despite the apparent belief
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on his part. I didn’t want him to get any jail time.
We were really trying to get probation for him. I
obviously failed in that effort. But no, I did not
have any reason to object.

In your opinion, is that a legal sentence?

A Yeah.

0 An i1llegal sentence?

A Illegal®

Q Yeah.

A No.

Q Okay. And looking back on it, is there

anything that you wish you had objected to during the

course of the plea?

A No. Again, I never even heard or, you
know, objected —— I don’t know if we’re talking about
trial objections -- to object to something that comes

in in sentencing. Certainly, you want to try and
keep the record accurate as much as possible. As I
said, he corrected as best —- He’s the one that knew.
He let the judge know that he disagreed with what was
written down on his RAP sheet, that he didn’t have

those prior convictions.

MS. RATIGAN: That’s all I have, Your
Honor.
THE COURT: Yes, sir.
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MR. HARDEN: - One more statement.
THE COURT: You can ask one question. .
MR. HARDEN: . Another question.
THE COURT: Okay.
REDIRECT EXAMINATION
EY MR. HARDEN:

Q We do not- agree, Mr. Chambers, that if

someone is accused of distributing crack cocaine and

committing a serious sex offense, that those are not

inflammatory charges?

MS. RATIGAN: I’'m going to object. That’s
outside the scopé of redirect, Your Honor.

THE COURT: Okay. You understand what her
objection is, Mr. Harden?

MR. HARDEN: I expect I do, Your Honor.

THE COURT: Yeah, well, redirect 1is
limited to the scopé of cross—éxamination, which
means that Ms. Ratigan didn’t ask a question
related to that topic-which you asked a question
on, then that’s inappropriate. That’s the basis
of her objection. I'm going.to tell you, Mr.
Harden, I understand your point. i understand
your point.

MR. HARDEN: Thank you, Your Honor.

THE COURT: All right. Thank you; Mr.
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STATE OF SOUTH CAROLINA )
' ) C.A. No. 2010-CP-23-1209
COUNTY OF GREENVILLE )
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William Gladney Harden, )
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This matter comes before the Court by way of an application for post-conviction relief

(PCR) filed February 15, 2010. The Respondent made its return on ‘April 21, 2010. Ar}
evidentiary hearing into the matter was convened on February 25, 2011 at the Greenville County
Courthouse. The Abplicanf represented himself at the hearihg.' Karen C. Ratigan, Esquire of
the South Carolina Office of the Aﬁomey bG’eneral represented t;me Respondent.'

The Applicént testified on his-own behalf at the PCli hearing. Also testifying was the
Applicant’s plea counsel, Randall L. Chambers, Esquire. The Court had before it the transcript
o_f" the guilty plea heaﬁhg, the recofds of the Gréenville ‘County Clerk of Court, tﬁe application
for post-com"iction'religf, and the Respondent’s return. o

PROCEDURAY HISTORY

The Applicant was indicted at the May 2008 term of the Greenville Cqunty Grand Jury
for crimes against a federally chartered or insured institution (2008-GS-23-2837). He was

represented by Randall L. Chambers, Esquire.

' At the beginnirig of the hearing, the Applicant ‘moved to have his appointed counsel — Daniel J.
Farnsworth, Jr., Esquire — relieved as counsel. This Court granted the Applicant’s request and ordered
Mr. Farnsworth to assist the Applicant in the role of standby counsel.
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On March 12, 2009, the Applicant entered an Alford? plea to the charge. The Honorable
C. Victor Pyle, Jr. sentenced the Applicant to five (5) years suspendéd on the service of three (3)
years and five (5) years probation. The Applicant did not appeal. _

ALLEGATIONS

In his application, the Applica'nt alleges he is being 'hel_d in custody unlawfully for the
following reasons: | |

1. Ineffective assistance of counsel:

a. Undermined the Applicant’s “reasonable opportunity for ‘PTUP.”” .
- b, ‘Failed to object to introduction i;_f unverified prior criminal history.
c. Failed to object to “introduction of scandalous and inflammatory

information which did not constitute a part of the Applicant’s
criminal history.”

d. Failed to properly investigate the Applicant’s prior criminal
history. '

e. Failed to object to “the oufrageous conduct of the court when it
permitted the ‘victim’ . . . to decide whether the Applicant received
probation or an active sentence.” ' : ’

f. - Failed to object to the sentence as excessive.
2, Unlawful/excessive sentence: ‘
a. Received more time than the maximum sentence of five (5) years.

- The Applicant, through counsel, submitted an amendment to his application dated June 4,
2010, in which he alleged the following;:

1. Ineffective assistance of counsel:

Failed to conscientiously discharge professional responsibilities.
Failed to effectively challenge search and seizure.

Failed to act as a diligent and conscientious advocate.

Failed to give complete loyalty. ,

Did not have Applicant’s best interest in mind.

Failed to serve the cause in good faith.

Neglected necessary investigations and preparation.

Did not do necessary factual investigations.

Did not do necessary legal research.

Did not conscientiously gather information to protect rights.
Did not try to have the case settled in a manner that would have
_been to my best advantage.
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2 North Carolina v. Alford, 400 U.S.25,91 8. Ct. 160, 27 L. Ed. 2d 162 (1970).
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L Did not advise me of all my rights or take any of the actions that
" Were necessary to protect and preserve them. '

m. Never properly ascertained whether or not [ actually understood or
' comprehended all of the issues involved in the case.

n. Never properly consulted with me or kept me informed.
0. Never explained to me or discussed with me any of the elements.
p. Never made any attempt to ascertain whether or not I actually

knew the elements of the crime change or whether or not I
understood exactly what “criminal element” meant. '

q. Never explained or discussed with me how the elements of the

- crime charged and the evidence that the prosecution planned to

introduce into evidence against me related to one another and did

not discuss how the sentencing would be done especially as it
related to the elements of the crime as in State v. Boyd. '

T Never informed me of any ofsthe defenses. that were available to
me. ' b »
Never intended to offer any defense to the court on my behalf.

t. Never explained to me or discussed with me any kind of defense
strategy. : : _ ‘

u. - Never explained to me or discussed with me any of the tactical
choices that were made or pl&nned to be made. : '

V. Dictated to me exactly how my case was going to be handled and

offered no alterative options. o
W.  Failed to properly acquaint herself with the law and facts

surrounding my case and, as a result, there was a very serious error
in the assessment of both the Jaw and the facts. -

X. No defense at all was put in issue. for me during the Court
proceedings. ' S

Y. Did not subject the prosecution’s case to any adversarial testing.

z Failed to oppose the prosecution’s case with any adversarial
litigation. o o :

aa.  Failed to function as the government’s adversary in any sense of
the word.

bb.  Failed to pursue any-of the legal recourse that was available,

cc.  Failed to function as the counsel that the Constitution’s Sixth
Amendment guarantees. : ‘

dd.  Failed to call alibi witnesses on my behalf.

¢e.  Failed to appeal my case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the recbrd in its entirety and has heard the

testimony and arguments presented _apz_:th_e_ PCR hearing. . This. Court has further had the
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opportunity to observe each witness who testified at the hearing, and to closely pass upon their
credibility. This Court has weighed the testimony accordingly.
Set forth below are the relevaht findings of fact and .conclusions of law as required by
S.C. Code Ann. § 1’7-_27-'8-.0 (2‘003)». ,
- Ineffective Assistance of Counsel
Thek Applicant alleges he received ineffective assistance of counsel. In a PCR action,
“[t]he burden of proof is on the applicant to prove his allegations by a preponderance of the

evidence.” - Frasier v. State, 351 S.C. 385,389,570 S.E:2d"172, 174 (2002).

For an apph_cant to be granted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under
prevailingprofessional- norms, and (2) that he was prejudiced by his counsel’s‘meﬁ‘ecuve

performance See Stncldand v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984) Porter Porter v,

State, 368 S C. 378, 383 629 S.E.2d 353, 356 (2006). When there has been a guilty plea, the

apphcant must prove that counsel’s representation was below the standard of reasonableness and

that, but. fog counsel’s unprofesswnal-e’ri'ors, there is a reasonable probability that he would not -

have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59,

106 S. Ct. 366, 370 (1985); Roscoe v‘..,State',' 345 8.C. 16, 20, 546 S.E.2d 417, 419 (2001).

The Applicant stated he Wae':ﬁ'ot ch’allengAing the validity of the guilty plea. Rather, the
" Applicant stated he was challenging the excessiveness of his sentence and plea counsel’s role at
the guilty plea hearing, 'fhe Applicant stated that, as the maximum sentence on his charge is five
(5) years imprisonmentia'nd the plea judge sentenced h1m to five (5) years suspended ‘on the
service of three (3) years and five &) years probation, the overall sentence exceeds that
maximum sentence. The Apphcant stated that, the ‘night before the plea hearing, he met with
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guilty. (Plea transcript, p.7).| The Applicant also told the plea judge that he understood the trial
rights he was waiving in pleading guilty, was satisfied with counsel, and had not been coerced in
any way. (Plea transcript, pp|4-6).

This Court finds the Applicant failed to meet his burden of prbving plea counsel was
ineffective during the guilty|plea hearing. Plea counsel testified he reviewed the Applicant’s
prior record and was not awdre of any inaccuracies. The Applicant explained to the plea judge

the various concerns he had{with his criminal record. (Plea transcript, pp.13-14; p.15). This

- -Court finds the Appl-icant-»fa.:led to present-any evidence that either the information about his - .

pridr recofd was inaccurate or that it prejudiced him in some way. This Court also finds the
. Applicant mischaracterized plea counsel’s statement ai)out probation during the mjﬁgaﬁoﬁ
portion of the plea. While plea counsel did state the Applicant “in a lot of ways is not a
candidate for probation” based on his pﬁor record, plea couﬁ’sel also asked the plea judge to levy
“the maximum sentence which would be five years, suspend that.sentence and put him on
probation and let him pay the bénk back.” (Plea transcript, p.9, lines 3-6 and lines 15-18). This
Court ﬁnds there was no errof. The Applicant argued the victim in this case was allowed input
into the type of punishment| he would receive; however, this Court notes there is no such
statement in the guilty plea transcript. As such, this Court finds the Applicant’s‘testimony on

this issue is not credible. See, e.g., Stalk v. State, 375 S.C. 289, 300, 652 S.E.2d 402, 407 (Ct.

App. 2007) (noting the guilty plea transcript refuted the applicant’s claim).
This Court finds the Appplicant failed to meet his burden of pfoving plea counsel should

have objected to the sentence imposed by the plea judge. This Court finds the sentence imposed

in this case was, in facf, élegal and appropriate sentence. See, e.g., State v. Wickenhauser, 309
S.C. 377, 382, 423 S.E.2d 344, 347 (1992) (noting the maximum sentence for DUI, fourth
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. -Strickland -test — that-plea-

offense is five years and finding a sentence of four years suspended on the service of eighteen

months and five years proba{tion does not exceed the maximum sentence because “any actual

period of incarceration under

further this Court’s observati

requested by the State,? but 1

counsel did not err in failing t

this sentence will not exceed the maximum statutory limit”). It is

on that the plea jixdge did not impose the maximum sentence as

ather suspénded a substantial portion of the same. As such, plea

b object to the sentence in this case.

Accordingly, this lem'_ finds the Applicant has failed to prove the first prong of the

prevailing professional norms

that plea counsel committed

i » ) \
counsel- failed to render reasonably- effective -assistance unde;

The Applicant failed to present specific and compelling evidence

either errors or omissions in his representation of the Applicant.

This Court also finds the Apprlicant has failed to pfove the-second prong ‘of Strickiand — that he

was prejudiced by plea counsel’s performance.

This Court concludes

he Applicant has not met his burden of proving counsel failed to

render reasonably effective assistance. See Frasier v. State, 351 S.C. at 389, 570 S.E.2d at 174.

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this

matter and not specifically addréssed in this Order, this Court finds the Applicant failed to

present any evidence regardin;g such allegations. Accordingly, this Court finds the Applicant

waived such allegations and failed to meet his burden of proof regarding them. Therefore, they

are hereby denied and dismisséd.

CONCLUSION

_Based on all the foregoing, this Court finds and concludes the Applicant has not

? Plea transcript, p.13.
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established any constltutxonal violations or deprivations before or during his guilty plea and
sentencing. proceedmgs Counsel was not deficient in any manner and the Applicant was not
prejudlcsd_ by counsel’s representation. Therefore, thg's PCR application must be denied and
dismissed with prejudice, |

This Court advises the Abplicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of this Order if he wants to secure apérop'riate appellate review. His
»attenti_on is also directed to Rules 203, 206, and 243 .Of the South Carolina Appellate Court Rules
for the abpropriate procedures to fqllow after notice olf intent t;) appeal has been timely filed.

IT IS THEREFORE ORDERED:

1. That the application for post-cogwctlon relief be demed and
- dismissed with prejudice; and

2. That'the Applicant be remanded to the custody of the Respondent.

. \ |
AND IT IS SO ORDERED this & day of 4& 1L 2011

——~=TRobin B. Stilwell

Presiding Judge
Thirteenth Judicial Circuit

Q(m;&: South Carolina.
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STATE OF SOUTH CAROLINA ) - - INDICTMENT FOR

A : ) CRIMES AGAINST AFEDERALLY CHART: ERED OR INSURED
COUNTY OF GREENVILLE ) _ INSTITUTION

Ata Cow'i of General Sessions, convened on _ N ﬁ‘( 08 mna " 1he Grand Jurors of Greenville
County present upon their oath '
That WILLIAM (L. ADNF‘:’ HARDT'N did in Greenville County, between the 28th and 3181 day of January.
2008, knowingly execute a scheme or artifice 1o defrand a federally chartercd or insured financial institution, to
wit: First Savers Bénk, of nwore than One Thousand Daliars and No Cents ($1,000.00), by deposited a total of
eight checks drawn on closed acA;counts from Wagho\'ia Bank and SﬁnTrusl Bank and deposited into First Savers
Bank. WHL.LIAM GLAbNEY HARDEN then withdrew funds from the First Savers account. This is in violation

of §34-3-110 of the South Carolina Code of Laws {1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

SOLICITOR
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C Palmer .

Greenville Pollce Departmant
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