THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESON COUNTY
Court of Common Pleas

Eugene C. Griffith, Jr., Circuit Court Judge RECEIVED

Case No. 2018-CP-10-0846 FEB 19 209

Case No. 2018-CP-10-2131
Case No. 2018-CP-10-2539 SC Court of Appeals

Appellate Case No. 2019-000903

ol CRatleMBE ... oo i s hasiiaianissirns - s i s s ot mut M e Ao Appellant,
V.
City of North Charleston and Millbrook Plantation, LLC,......c..c.cccovevuiiievneenrenrrennnen, Respondents.
AND
WEHBEGOE PISEEBOMN, LI o cididin ianiistiom ivsrincs bt o spesion i st o s e e e st Plaintiff,
V.
CHTBECDOTICHRI .o o fircak v eimavniin e Rvovesy s sress ShEBns i S e A it oty Defendant.
AND
CHYORCRI IO 5 & e et e Dot o e e e i TR s o s S e Plaintiff,
V.
City of North Charleston and Millbrook Plantation, LLC, ........cccccevvivveiriiiieireecennee. Defendants.

FINAL BRIEF OF RESPONDENT MILLBROOK PLANTATION, LLC



A

Brice’E. Miller, Esq. (SC Bar No. 3980)
BRUCE E. MILLER, P.A.
147 Wappoo Creek Drive, Suite 603

* Charleston, SC 29412
T: 843.579.7373
F: 843.614.6417
bmiller@brucemillerlaw.com

~ ATTORNEY FOR RESPONDENT
MILLBROOK PLANTATION, LLC

Other Counsel of Record:

Susan J. Herdina
" Frances I. Cantwell, Esq."
Daniel S. McQueeney, Jr. Esq
.50 Broad Street:
‘Charleston, SC 29401
T: (843) 724-3730
herdinas@charleston-sc.gov
cantwellf@charleston-sc.gov
mcqueenevd@charleston-sc Oov

Attom'eysfqr City of CharlestOn.

J. Brady Hair, Esq. .

~ Derk Van Raalte 1V, Esq.

" Legal Department -

2500 City Hall Lane
N. Charleston, SC 29406
T: (843) 572-8700
brady@bradyhair.com

. derk@bradyhair.com

Attorneys forVCity of North Charleston



TABLE OF CONTENTS

TADIE OF CASES..ccuuiiiueetieriiriteee ettt et see e s e st et esae e b e et e s st st e st st e st e e eenbansaensanseents 4

Statement Of ISSUES ON APPEAL.....cceeriuereterieiinreeireeneneertentesressreseeseessvessressesssesaeenses et 5

Statement of the Case.........c.ouiveiieiiieiinee ettt D

Statement Of FACES.......cvveiieiiee e 5

Standard Of REVIEW......c.couiviiriieiiriiniieieniertnetre ettt st et et e sdesbeste st e s e sessnasessassnasesaessanes 7

ATGUITIENE ....oovoeecvervee et eae e e s e e ssssss s s s sssssssssssesasssassss s sessssssssssssssssasessseasssssesnssessssssens 7
~/

1. - The circuit court correctly ruled that Charleston had no standing to challenge a

' 100% ANNEXALION. ....c..eerveieerierrreerenenieieeeresterteseessesteesesseesteseesessesstessssssssenessesnseneness 7

2. The circuit court correctly ruled that the Supreme Court of South Carolina has

dechned to adopt the “Prior Pending Proceedings™” Rule. .........ccccoceecenvienicinnennenncn. 9

3. The circuit court correctly ruled that North Charleston’s 2017 Ordinance did not

attempt to annex the 100’ strip of land that had been annexed by the Charleston in

2005, ettt ettt et ettt e e et e et et e e s e e e sese s e seesaeseenaestesernansantan 10

CONCIUSION <.ttt ettt ettt ettt et st e s e s s et e st s be et e n s e e e seesssbeestensannneasinsesnsenns 12



TABLE OF CASES

| CASES |
City of Columbia v. Town of Irmo, 3.16 S.C. 193, 196, 447 S.E.2d 855, 857 (1994)..... 7 8,9,10
Quinn v. City of Columbia, 303 S.C. 405, 401 S.E.2d 165 (1991)..cccevvvveieireeecreecreeeeeeen 7,8
Catawba Indidn Tribe of S.C. v. State, 372 8.C. 519, 524, 642 S.E.2d 751, 753 (2007) ......c..rc... 11
Brazell v. Windsor, 384 S.C. 512, , 682 S.E. 2d 824, 826 (2009) ..covveeeeeens RN 11
St. Andrews Pub. Service Dist. v. City of Charleston, 349 S.C. 602, 564 S.E.2d 647 (2002)...... 9 -
’ STATUTES
-8.C. Code Ann. 5-3-270 ..o e S e T
S.C. Code AR 53150, e S 8
S.C. Code Ann. 15-77-300.......... S S 13
OTHER AUTHORITIES
City of Charlestc;n Ordinance 2005-3 ........coovievieeriiniecrieecee e e .................... 5



STATEMENT OF ISSUES ON APPEAL
1. - Did the circuit court correctly rule that Charleston has no standing to challenge a
100% annexation?
2. Did the circuit court correctly rule that the Suprerne Court of South Carolrna has
declined to adopt the “Prior Pending Proceedings” Rule?
3. Did the circuit co'urt'correctly rule that North Charleston’s 2017 Ordinance did not
attempt to annex the 100’ strjp of land that had been annexed by Charleston in 20052
i . STATEMENT OF THE CASE
Millbrook has 1o material objection regarding Appellant’s procedural history.
| STATEMENT OF FACTS .
. The eircuit court granted Millbrook’s Motion to “Dismiss therefore, the court assumed to
be true the allegatlons of the Complamts These facts were outhned by the circuit court in its Order
' (R pp- 3- 5) and Mlllbrook repeats those facts below
1L May 10 2005 Charleston adopted Ordinance No. 2005 93, annexmg the
followmg property into Charleston Wthh is a portion of the Mlllbrook Parcel
[A]n area cons1st1ng of a hundred ( 100) foot strip 1mmed1ate1y contiguous
to and on the northern side of Hwy. 61, located in Charleston County,
" South Carolina, and [] identified by the Charleston County Assessor’s
Office as Property Identification Number (“TMS”) 361-00-00-006 and
- includes all marshes, public waterways and public rights-of-way, shown
within the said area to be annexed as shown more fully on the map
attached hereto and made a part hereof as Exhibit A.!

2. December 19, 2017: Charleston’s Council accepted a petition signed by

'75% or more of the freeholders owning at least 75% of the assessed valuation of certain

H -City later identiﬁes this 100’ strip as TMS 361 OO 00-006-1 and alleges Charleston County
records showed this by December 21, 2017, which is the date on which North Charleston gave
first reading to 2017 Ordinance.



realproperty in the area requesting annexation, which included the Millbrook Parcel.
3. | December 19, 2017+ Charleston’s Council Voted to have a public hearing

-on the above-referenced petition. | |
| 4, Dece_mberlzl, .2017: ‘Charle'ston County’s records showed a portion of the B
Millbrook Parcel lying Within munlclpal limits of Charleston.

s _ December 21,2017 North Charleston ] Councrl gave first readmg to 201 7

- ) -,Ordmance purportlng to annex the M1llbrook Parcel 1nclud1ng that portlon of the

L Mlllbrook Parcel prev1ously annexed into. Charleston

6 ,. December 28, 2017 Charleston County S records shouved a portlon of the* o
Mrllbrook Parcel lylng W1th1n munchpal llm1ts of Charleston '
- 7. December 28, 2017 North Charleston s Counc1l adopted 2017 Ord1nance
- .‘ 83 o January 23 ' 201 8:' Charleston’s' Council held a public hearing on the (75%) ‘.
: annexat1on petition and gave ﬁrst readmg to an ordrnance annexmg the M1llbrook Parcel
' l 9. : March 22, 201 8: North Charleston s Counc1l adopted 2018 Ordmance
purportlng to amend or supplement 2017 Ordmance by removmg from 201 7 Ordmance the
~ portion of the Millbrook Parcel annexed mto the Charleston in 2005..
| -10. April 10, 2018: Charleston s Council Vad;opted an ordmanc.e‘annexing the
Millbrook Parcel into Charleston. o |
1 Millbrook had actual l<nowledge' that a portion of the Millbrook Parcel uvas
_contained . within the. municipal limits of Charleston before. Millbrook executed the
annexation petition to annex the Millbrook Parcel into North Charleston. .
12. North Charleston did not request information from Charleston about

whether Charleston’s municipal limits included a portion of the Millbrook Parcel on or



before December 19, 2017.

13.  This action is brought pursuant to section 5-3-270 of the South Carolina Code,

~ challenging 2017 Ordinance, adopted by the North Charleston’é Council on December 28, -
2017, purporting to annex approximétely 31 acres ef rvealh property, currently designated as
Cherleston County TMS 361-00-00-006 and 361-00-00-006-1 (the “Millbrook Parcel”),
* which is more particularly described in the 2017 Ordinance.
14:  This action is brought pursuant to section 5-3-270 of the South Carolina Code,
| challenging 2018 Ordinance, adopted by North Charleston’s Council on March 22, 2018,
purporting to amend and supplement 201 7. Ordinance, whereby North Charleston purported to
annex, upon petition of Millbrook that certaiﬁ tract of land previously designated as Charlestoﬁ
County TMS Nos. 361—00-00-006 and presentiy designated as Charleston ‘Cou'nty TMS Nos. ‘
361-00-00-006 and 361-00-00-006-1 v(t'he “Millbrook Parcel”).

o 15. 2017 Ordinance and 2018 Ordinance violate the statutory and proprietary
rights of Charleston in that they purportedly ennex land Within the Charleston’s eorporate
limits and land over which the Charleston‘ had 'pr.eviousl‘y Begun the process of annexation. .

16. 2018 Ordinance purports to‘ eorreet North Charleston’s defective annexation of
theMillbrook Parcel in the 2017 Ordinance, which included a portion of the Millbrook Parcel
annexed to the Charleston in 2005. .

STANDARD OF REVIEW
Millbrook has no materiallobj ection regarding Appellant’s Standard of Review.
ARGUMENT |

The circuit court correctly ruled that Charleston had no standing to challenge a 100%

. annexation. - ‘

Standing, in a 100% annexation case, has been directly addressed in Quinn v. City of



éolumbia, 303 S.C. 405, 401.S.E._2d 165 (1991). Quinn’s facts are very similar to the present
"~ action. City of Columbia, like North: Charleston, had adopted an ordinance appro\/ing. a 100%
“an'nexation of land in the Harbison area. Irmo,? like Charleston, attempted to adopt an ordinance |
annexing the same land through the 75% method. Columbiavﬁled a 12(b}(6) motiOn to dismiss.'»

'The court stated “The sole issue we need address is that of Respondents standzng ” Id at 406, .

- 401 S E. 2d at 166 (empha31s added) The court then analyzed the allegations as follows:

City’s. annexation of this property was pursuant to subsection (3) of S. C.
-, Code Ann. § 5-3-150, the “100% method,” which provides, in part: any
~ area or property which is contiguous to a city or town may be annexed to
.. the city or town. by ﬁlmg with the municipal govemlng body a petition
" signed [***3] by all persons owning real estate -in- the area requesting
annexation. Upon the agreement of the governing body to accept the
petition and annex the area, and the enactment of an ordinance declaring the
" area annexed . . . the annexat1on shall be complete and [an] . . . election. . .
shall not be required '

~ Unlike subsection (1) of § 5-3-150, the “75% method,” subsection (3)
~ makes no prov1sron for aggrieved reszdents to challenge an annexation. ‘

' _Id at 406- 07 401 S E.2d at 166
Thus Just llke City of Columbla s annexatlon was complete upon the enactment of the
: ordinance M1llbrook’s annexation mto North Charleston was complete on December 28 2017.
| This was completed prior to Charleston adopting its ordinanceon April 10, 2018. Charleston lacks
) . standing to challenge this 1‘0.0% annexation. |
~ South Carolina courts have made tlie standing issue even' clearer in a later aétionin which
Charleston was a party. | ‘Not onlyvhas the ASouth Carolina Supreme 'Court ruled that a municipality
) has no standing to challenge a 100% annexation, but held “the only non-statutory party which may

- challenge a municipal annexation is the State, through a quo warranto action.” St. Andrews Pub.

2 Irmo was a respondent with Quinn.



Serv. Dist. v. City Council of the City of Charleston, 349 S.C. 602, 605, 564 S.E.2d 647, 648
(2002). R
Thus Charleston not‘ only lacks the essential requirement of stand»ing in this action, the

only party legally able to challenge the annexat1on by North .Charleston is the State of South

Carohna Charleston is not the State; thus this court should afﬁrm the circuit court. -

2 The circuit court correctly ruled that the Supreme Courtrof South Carolina has -
' ~ declined to adopt the “Prior Pending Proceedlngs” Rule. :

Charleston alleges that it began the annexation of ™S #361 -00- OO 006 before North :
Charleston began its annexation proceedmgs. Charleston argues this under what has been called
the ;‘prior pending'proceedi’ngs” rule; In Cily of Coluinbia'v T, ovlzn of Irmo 316 S.C. 193, 447
| S.E.2d 855 (l 994) the Supreme Court of South Carohna decl1ned to rule on its efﬁcacy, explammg

“We' declme to reach the issue of whether the ¢ prlor pendmg proceedmgs rule should be adopted

by this Court Here there is no showmg that Irmo commenced vahd legal proceedmgs pr1or o

1o the effectwe date of C1ty ] Ord1nances 90 30 and 90- 31 ” Id at 196, 447 S.E.2d at 857 (emphas1s.. s

in or1g1nal). B o
The Supreme. Court of South Carollna has'? declined' to adopt this rule as the l:aw'in this ‘st'ate,'»

and the circuit court liket‘Vise declined .to ‘adopt 1t Charle’st_on argues that North Carolina has:

[ adopted it, therefore, South Carolina should follov‘v;n,however, South Carolina has often declined

3 Charleston argues that it started its 75% annexation on December 19, 2017. It infers that North
.Charleston and Millbrook, after this date, initiated 100% annexation proceedings in an effort to
beat Charleston to the finish line. First, it is obvious that if Millbrook submitted a 100% annexation
petition to North Charleston that it did not sign the 75% annexation petition to Charleston. Second, -
the record includes evidence that Millbrook had initiated annexation proceedings with North
Charleston as early as November 30, 2017. See Order Granting Motion to Dismiss, Exhibit 1 (map
- attached Area Proposed for Annexation by the City of North Charleston dated November 30,
2017) (R. p. 14). Thus, Millbrook was already in discussion with North Charleston regarding
' 100% annexation several weeks before Charleston accepted the 75% annexation petition without
any notice to Millbrook. This is a blatant abuse of property owner’s rights.



to follow its neighbor to the north. In confract law, North Carolina has adoptqd the “Blue Pencil
~ Rule” Whefeby the court: rewrites illegal portions of the contract to make them legal. South
~ Carolina has steadily declined to adppt the Blue Pencil Rule én the grounds Fhat the parties shcv)uldA
_ étand or fall as they haV.e Wriﬁen the contract. |
Likewise, this éourt should continue to decline? to adépt the prior pending prbcéedings’ fu]e
because it can be used;to subver; the lando§vner of his prof)érty ‘rights. In thisv.c.:ase, itis cleaf froﬁ
the petition reéeived by Chaﬂeston at itsJ anﬁary 261 8 Pﬁblic Héaring that Millbrook had aiready
: _‘ egefcised its property rjghts by aﬁneking in North Charleston. Ch;.rleston afrgﬁing that the pri0r>
pending procecdingS’_ rule should becdme the 1aw of thié state will be interfering with ;l‘le property
rights of indifidl.ial' landoWners.

: Like Ir’mb in City of CoZuhzéia, Charleston had not corﬁfnenééd-yalid Vleg_al' proceedings
prior to the efféqti?é‘ date of NortHCharles'ton’s 2017 Ordinance. 'Scheduling a public heéring' is |
not »Valid‘legal -préceedings.. Charleston commenqed ’its vaﬁ& Al‘eg'al‘ proceedings on _Jaguary ‘2‘3,'
201Y8, whiéﬁ was élmésf one monfh -after' North Cha’.rleston had granted Millbrook’s réqueét to be.
anﬁexed into Noﬁil Charleston, | .

| Thus, tfiis éourt should not édopt tile Prior _Peﬁding Prdcéedings Rule, ior, in the alternative,
. rule that Charleston had not cbmmenced valid legal proceedings prior to the effécti\;é date of Nbﬁh v
Charleston’s 2017 Ordinance. |
3. The circuit court correctly ruled that North Charleston’s 2017 Ordinance did not
attempt to annex the 100’ strip of land that had been annexed by the Charleston in
2005. B : '
In the cdmplaints, Charleston made numerous references to the 2017 Ordinance and the
2018 Ordinance. Although Charleston did‘not attach those to fhe Complaints, Charléston made

the ordinances, through its arguments, an essential element of each of its causes of action.

10



“[A]llowing a trial court to consider documents that are incorporated by reference in the complaint
but not actually attached thereto prevents a plaintiff from benefiting from his own oversight 6r
from .surviving a motion to dismiss by intentionally omitting documents upon which their claims
are based.”.See Brazell v Windsor, 384 S.C. 512, __, 682 S.E.2d 824, 826 (2009). The 2017
Ordinance and the 2018 Ofdinance are statutes éf Noﬁh Charleston. “[T]he interpretation of a
statute is a question of law . . . .” .Catawba Indian Tribe of S.C. v State, 372 S.C. 519, 524, 642
S.E.2d 751, 753 (2007). Thué, the circuit court properly took Charleston’s allegations, thich‘it
considered to be true, interprgted the Ordinances, and applied the law.

Charleston alleges that the 2017 Ordinance purports to anne# approximately 31_ acres of real
property, ciqrrently designated as Charleston County TMS 361-00-00-006 and 361—00-00-006-1_ (the‘ o
“Millbrook Parcel”), which is more pértiéularly described in the 2017 Ordinancé. According to
Charleston, the 100’ strip that Charleston annexed in 2005 is TMS 361:—00-00-006-1. Charleston
makes no claim that it annexed in 2005 the portion I;nown as TMS 361-00-00-006.

In examining 2017 Ordinaﬁce, Nortix Charleston stéted, “An ordinance - annexiﬂg an
aréa known as 52-S in Charleston County (TMS #361-00-00-006) . . . as shown on a map dated
- November 30, 2017 . . . . (emphasis added). Following the legal language of the;, ordinaﬁce, the
property description is given. Included in the description are six (6) feferenccs to “TMS #361-00-
00-006” while there are no references to TMS #361-00-00-006-1, which is the 100 strip that had
been annexéd into Charleston in 2005. At the end of the description, it ends with the phrase ‘v‘all
distances being more or less.”lld. The 2017 Ordinance then states, “The area broposed for

annexation includes the parcel designated TMS #361-00-00-006."* (emphasis added). (R. pp.

4 The map that is part of 2017 Ordinance also states, “Area to be annexed includes TMS # 361-
00-00-006.” It makes no reference to TMS #361-00-00-006-1. (R. p. 14).

11



12-13). The map that is part of Ordinance 2017 shows TMS #361-00-00-006, but fails to include
TMS #361-00-00-006-1 )R. 14).

‘The 2017 Ordinance never makes any élaim to annex TMS # 361-00-00-006.-1‘; The circuit
court found that North Charleston did not attempt, in the 2017 Orcvlinance,5 to }annex propefty (the
100’ strip) that was part of Charleston. Without this, Charleston’s complaints failed to state any
valid claim for relief. |

Appellant argues that the circuit court failed to grant it every reasonéble doﬁbt. Charleston
argues that when North Charleston adopted the 2017 ordinance that TMS # 361-00-00-006-1 was
not in the county reéords, but that by the time it filed its first Complaint, Mérch 27,2018, TMS #
36i-00-00-006-1 was in the rec;ords.“ Regardléss of v;/hether it was in the. records or not, North
Charleston’s 2017 Ordinance only annexed TMS # 361-00-00-006.

. Under a motion to dismi_ss, Charlestonvis entitled to every reasonable doubt, but _riot‘ evéry
scintilla of a doubt that it fries to create. |
ADOPT BY REFERENCE

Pursuan_t to S.C. Appellate Court Rule 208(b)(6), Millbrook adopts by reference the Initial
Brief of Respondent City of North Charleston.

o CONCLUSION 4

The circuit court was correct in holding that Charleston has no standing to challenge a
100% aﬁnexation_. This court should not adopt tﬁe Prior Proceedings Rule, or, in the éltemative,
it should determine that Charle/ston had not commenced valid legal proceedings prior to North

Charleston adopting the 2017 Ordinance, or that Millbrook had started annexation proceedings

5 Charleston also alleged that the 2018 Ordinance purported to correct the 2017 defective
Ordinance. Because the circuit court found the 2017 Ordinance not to be defective, the court found
that argument to be moot. :
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before action by Charleston. Lastly, the circuit court was correct in finding that the 2017
Ordinance did not attempt to annex TMS # 361-00-00-006-1.
This court should affirm the circuit court and remand this case fbr the circuit court to -
| consider an award to Millbrook of its reasonable attorneys’ fees pursuant to SC Code Ann. § 15-
77-300. |

‘Respectfully submitted:

Brude B/ Miller, Esq. (SC Bar No. 3980)
BRUCE E. MILLER, P.A. : :

147 Wappoo Creek Drive, Suite 603
Charleston, SC. ' 29412- ‘

T: 843.579.7373 -

F: 843.614.6417
‘bmiller@brucemillerlaw.com
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‘February 17, 2020
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