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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY
Case No. 2020-CP-26-06286
Jack Kelly,

Plaintiff, AMENDED CONSENT SCHEDULING
ORDER
V.

Roger D. Cox, Cox Millwork & Supply, Inc.,
Waterside Drive Boat Ramp, LLC, and Cox
Properties, LLC,

Defendants.

THE UNDERSIGNED, counsel for the parties herein, have consented to the dates set forth
herein, and the Court has determined that good cause exists to approve the dates set forth herein;
It is therefore, ORDERED, ADJUDGED AND DECREED that the above-captioned matter
is hereby subject to the following scheduling:
1. Discovery, including depositions of the parties, shall be completed on or before
April 30, 2023. Said deadline shall not affect the obligation of the parties to
supplement their discovery responses through the time of trial, nor the right to
compel additional discovery pursuant to an appropriate motion.
2. Motions shall be completed on or before May 31, 2023.
3. The case shall not be called to trial prior to June 1, 2023.

IT IS SO ORDERED.

The Honorable Letitia H. Verdin
Judge Thirteenth Judicial Circuit

CONSENT SIGNATURES ON FOLLOWING PAGE

lof2
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Case No. 2020-CP-26-06286
2022.08.26 Amended Consent Scheduling Order

WE CONSENT:

WRIGHT, WORLEY, POPE, EKSTER & MOSS, PLLC
Attorneys for Plaintiffs

s/George N. Spirakis
George N. Spirakis (SC Bar No. 12024)
Kenneth R. Moss (SC Bar No. 15520)
628A Sea Mountain Highway
North Myrtle Beach, SC 29582
Telephone: (843) 281-9901
Facsimile: (843) 281-9903
GeorgeSpirakis@wwpemlaw.com
KennethMoss@wwpemlaw.com

Ross & Cristaldi, LLC
Attorneys for Defendants

s/Emily C. Sheets

Jeffrey A. Ross, Bar No.: 74254
Philip P. Cristaldi, I1l, Bar No.: 102219
Emily C. Sheets, Bar No.: 78768

863 Coleman Boulevard, Suite B

Mt. Pleasant, South Carolina 29464
Phone: (843) 329-4040

Email: jross@rclawsc.com
pcristaldi@rclawsc.com
esheets@rclawsc.com

20f2
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Horry Common Pleas

Case Caption: Jack Kelly VS Roger D Cox , defendant, et al
Case Number: 2020CP2606286

Type: Order/Scheduling Order

So Ordered

s/LetitiaH. Verdin, SC Judge 2162

Electronically signed on 2022-08-30 09:34:03 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY
Case No. 2020-CP-26-06286

Jack Kelly,
Plaintiff, ORDER GRANTING SUMMARY
JUDGEMENT TO ALL DEFENDANTS
V. (ENDS CASE)

Roger D. Cox, Cox Millwork & Supply Inc.,
Waterside Drive Boat Ramp, LLC and Cox
Properties, LLC,

Defendants.

This matter came for hearing on November 29, 2022, for a motion for summary judgement
as to all Defendants, filed on August 17, 2022. The court having considered the Motion, reply,
pleadings, discovery, and depositions on file, together with the arguments of counsel, grants
Defendants Roger D. Cox, Cox Millwork & Supply Inc., Waterside Drive Boat Ramp, LLC, and
Cox Properties, LLC (hereinafter also “Defendants”)’s Motion for Summary Judgement. Thus,
final judgement is entered on their behalf, ending this case with prejudice.

In or around October 2016, the Plaintiff was the stepson of Defendant Roger D. Cox.
During that time and continuing through the present, Mr. Cox was an owner of the various business
entities Cox Millwork & Supply Inc., Waterside Drive Boat Ramp, LLC, and Cox Properties, LLC.
Plaintiff filed this action on October 30, 2020, alleging that Mr. Cox committed various acts that
were designed to harass, defame, and torture Plaintiff including scratching his car, harming his
toothbrush, and throwing his shoes into the waterway. The Defendants filed answers on January
15, 2021, denying the causes of action. At this time substantial discovery has been completed and

the facts do not support the causes of action asserted against these Defendants.

9829092d20¢20¢#3SVI - SYAT1d NOININOD - AHHOH - INd 70:¢ 62 93d ¢20¢ - d3T1Id AT1VIINOH1LO3 13





000007

STANDARD OF REVIEW

Summary judgment is proper when there is no genuine issue as to any material fact and the
moving party is entitled to a judgment as a matter of law. Rule 56(c), SCRCP. In determining
whether any triable issues of fact exist, the evidence and all inferences which can be reasonably
drawn from the evidence must be viewed in the light most favorable to the nonmoving party.
Hancock v. Mid-South Mgmt., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009). “However,
when plain, palpable, and indisputable facts exist on which reasonable minds cannot differ,
summary judgment should be granted.” Moore v. Barony House Restaurant, LLC, 382 S.C. 35,
40, 674S.E.2d 500, 503 (Ct. App. 2009). The plain language of Rule 56(c), SCRCP, mandates the
entry of summary judgment against a party who fails to make a showing sufficient to establish the
existence of an element essential to the party’s case and on which that party will bear the burden
of proof at trial. Bray v. Marathon Corp., 347 S.C. 189, 553 S.E.2d 477 (Ct. App. 2001).

. Plaintiff has failed to show that the allegations in this suit relate to Defendants Cox

Millwork & Supply Inc., Waterside Drive Boat Ramp, LLC, and Cox Properties,

LLC.

Plaintiff has brought claims against Defendants Cox Millwork & Supply Inc., Waterside
Drive Boat Ramp, LLC, and Cox Properties, LLC (hereinafter also collectively referred to as the
“Businesses”) for negligence by respondeat superior and negligent retention and supervision.
These claims both fail as a matter of law.

A. Allegations against the Businesses for Respondeat Superior fail.

Under the doctrine of respondeat superior, the employer is “...called to answer for the
tortious acts of his servant, the employee, when those acts occur in the course and scope of the
employee's employment.” James v. Kelly Trucking Co., 661 S.E.2d 329, 377 S.C. 628 (S.C. 2008),

citing Sams v. Arthur, 135 S.C. 123, 128-131, 133 S.E. 205, 207-08 (1926). “Such liability is not
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predicated on the negligence of the employer, but upon the acts of the employee, whether those
acts occurred while the employee was going about the employer's business, and the agency
principles that characterize the employer-employee relationship.” James v. Kelly Trucking Co.,
661 S.E.2d 329, 377 S.C. 628 (S.C. 2008).

Defendant Cox is an owner of the Defendant Businesses and is therefore himself the
master. Plaintiff has not presented sufficient evidence that Defendant Cox was acting in the scope
of his employment when he is alleged to be committing tortious conduct against the Plaintiff.

“If the servant is doing some act in furtherance of the master's business, he will be regarded
as acting within the scope of his employment, although he may exceed his authority.” Kase v.
Ebert, 392 S.C. 57, 707 S.E.2d 456, 458 (S.C. App. 2011), quoting Jones v. Elbert, 211 S.C. 553,
558, 34 S.E.2d 796, 798-99 (1945). “On the other hand, if the servant acts for some independent
purpose of his own, wholly disconnected with the furtherance of his master's business, his conduct
falls outside the scope of his employment.” Kase at 458, quoting Crittenden v. Thompson-Walker
Co., 288 S.C. 112, 116, 341 S.E.2d 385, 387 (Ct. App.1986). “If a servant steps aside from the
master's business for some purpose wholly disconnected with his employment, the relation of
master and servant is temporarily suspended; and this is so no matter how short the time, and the
master is not liable for his acts during such time.” Kase at 458, quoting Lane v. Modern Music,
Inc., 244 S.C. 299, 305, 136 S.E.2d 713, 716 (1964) (emphasis added).

Plaintiff has offered no evidence that Defendant Cox’s alleged actions occurred within the
scope of his employment with the Businesses and none of the allegations in Plaintiff’s complaint
could be reasonably construed to be “in furtherance of the master’s business.” Plaintiff has

described Defendant’s alleged acts as “a campaign to harass, defame and torture Plaintiff.” See
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Complaint at § 7. These allegations couldn’t be reasonably related to any business much less these
Businesses which engage in woodwork, boating, and real estate.

In his deposition, Mr. Kelly testified that Cox Millwork & Supply, Inc. is a “woodworking
company”. (See Dep. J. Kelly at Pg. 64:3-5). Mr. Kelly alleges in his complaint that Defendant
Cox began a campaign to harass, defame, and torture Plaintiff. (See Complaint { 4). Specifically,
the Complaint alleges that Defendant Cox scratched Plaintiff’s BMW, that Defendant Cox threw
Plaintiff’s tennis shoes in the waterway behind their residence, that Defendant Cox put soap on
Plaintiff’s toothbrush, and that Defendant Cox used the Plaintiff’s toothbrush to wipe his butt. (See
Complaint 11 8-16). While Defendant Cox denies these events occurred as Plaintiff describes them,
even if they are true, none of them have anything to do with running, operating, or working at a
woodworking company.

As to Waterside Drive Boat Ramp, LLC, Plaintiff testified that the business relations to
ownership of a boat ramp, he does not know if the LLC does any business, and he has no specific
evidence that Mr. Cox did anything to him as the owner of this business:

Q. What’s your understanding of what Waterside Drive Boat Ramp, LLC does?

A. Tknow it’s an Owner —it’s an LLC for the boat ramp.

Q. Does it do business?

A. I’m unaware if it does or does not do business.

Q. What evidence do you have that Mr. Cox did anything as an owner, officer, agent of

the boat ramp?

A. | have no specific evidence.

(See Dep. J. Kelly at Pg. 67:3-13)

Not one of the allegations in the Complaint relate in any way to the ownership of a boat
ramp and the Plaintiff has no testimony to show that the allegations of the Complaint occurred
during the operation of this LLC.

Likewise, Plaintiff was asked about Cox Properties, LLC’s involvement in the allegations.

He testified as follows:
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Q. What evidence do you have that Mr. Cox did anything you’re alleging in his capacity

as an owner, officer, agent of Cox Properties?

A. I’m not sure.

(See Dep. J. Kelly at Pg. 67:14-17)

Owning your own business does not automatically trigger respondeat superior liability for
everything you do. Just as working from home does not mean everything one does from home is
within the scope of employment. The law as it stands requires that lines be drawn. As previously
cited, “If a servant steps aside from the master's business for some purpose wholly disconnected
with his employment, the relation of master and servant is temporarily suspended; and this is so
no matter how short the time, and the master is not liable for his acts during such time.” Kase at
458, quoting Lane v. Modern Music, Inc., 244 S.C. 299, 305, 136 S.E.2d 713, 716 (1964). Sleeping,
doing the dishes, eating dinner, or brushing your teeth in the morning are all things people do at
home. Working at home does not automatically bring actions wholly unrelated to a master’s
business within the scope of employment.

Plaintiff has no evidence that any of the allegations in the complaint are or could have been
reasonably related to Defendant Cox’s role as owner or servant of the Businesses. Therefore, Cox
Millwork & Supply Inc., Waterside Drive Boat Ramp, LLC, and Cox Properties, LLC’s Motion
for Summary Judgement against the Plaintiff’s claims of respondeat superior is granted.

B. Allegations against the Businesses for negligent retention and supervision fail.

This cause of action is also premised on the master-servant relationship. A business owner
(the master) cannot be sued for negligently retaining and supervising themselves. Plaintiff’s claim
for negligent retention and supervision fails because Defendant Roger D. Cox is an owner of

Defendant entities Cox Millwork & Supply Inc., Waterside Drive Boat Ramp, LLC, and Cox

Properties, LLC.

9829092d20¢20¢#3SVI - SYAT1d NOININOD - AHHOH - INd 70:¢ 62 93d ¢20¢ - d3T1Id AT1VIINOH1LO3 13





000011

South Carolina courts have used the Restatement to describe negligent retention and
supervision as:
A master is under a duty to exercise reasonable care so to control his servant while acting

outside the scope of his employment as to prevent him from intentionally harming others
or from so conducting himself as to create an unreasonable risk of bodily harm to them, if

(a) the servant

(1) is upon the premises in possession of the master or upon which the servant is
privileged to enter only as his servant, or

(ii) is using a chattel of the master, and
(b) the master
(1) knows or has reason to know that he has the ability to control his servant, and

(i1) knows or should know of the necessity and opportunity for exercising such
control.

(emphasis added) Kase v. Ebert, 392 S.C. 57, 707 S.E.2d 456, 459-460 (S.C. App. 2011), citing
Degenhart v. Knights of Columbus, 309 S.C. 114, 116-17, 420 S.E.2d 495, 496 (1992).

Therefore, Plaintiff’s claim fails as a matter of law because Defendant Cox is the master of
the Businesses, and he cannot negligently retain and supervise himself and therefore the
Businesses’ Motion for Summary Judgement on this claim of negligent retention and supervision
is granted.

Plaintiff has no evidence that any of the alleged “outrage” caused by Defendant Cox led to
damages incurred by Plaintiff.

Plaintiff’s complaint contains a series of acts allegedly committed by Defendant Cox.
Defendant Cox strongly disputes these allegations. However, solely for the purposes of this Motion
and the arguments contained herein, Defendant Cox will take the following acts at face value to
outline how they fail to meet the requirements of intentional infliction of emotional distress.
Plaintiff has alleged that:

a. Defendant Cox “intentionally snuck out in the night and scratched Plaintiff’s new
BMW and further used some liquid paint remover to damage the vehicle’s paint.

9829092d20¢20¢#3SVI - SYAT1d NOININOD - AHHOH - INd 70:¢ 62 93d ¢20¢ - d3T1Id AT1VIINOH1LO3 13
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Defendant Cox further damaged the headlights to obstruct the headlights intended
purpose.”

Defendant Cox “continued to sneak around and scratch Plaintiff’s vehicle in order to
get him in trouble with his mother and biological father.”

Defendant Cox “took Plaintiff’s new shoes and tossed them into the waterway behind
their residence to make it look like Plaintiff does not take care of his belongings.
Defendant Cox “also took additional of Plaintiff’s clothing to further traumatize the
Plaintiff.

“Defendant Cox admitted that he took Plaintiff’s toothbrush and put soap on it.”
“Defendant Cox admitted that he used the Plaintiff’s toothbrush to wipe his butt.”

See Complaint at 1 8-16.

The Supreme Court of South Carolina has explained “that in order to recover for intentional

infliction of emotional distress, the complaining party must establish that:

(1) the defendant intentionally or recklessly inflicted severe emotional distress, or was

certain, or substantially certain, that such distress would result from his conduct;

(2) the conduct was so "extreme and outrageous" so as to exceed "all possible bounds of

decency"” and must be regarded as "atrocious, and utterly intolerable in a civilized
community;"

(3) the actions of the defendant caused plaintiff's emotional distress; and

(4) the emotional distress suffered by the plaintiff was "severe" such that "no reasonable

man could be expected to endure it."

Hansson v. Scalise Builders of S.C., 650 S.E.2d 68 (S.C. 2007), citing Ford v. Hutson, 276 S.C.

157, 162, 276 S.E.2d 776, 778 (1981).

In addition to the elements the Court in Ford stated, the Plaintiff must show both extreme

and outrageous conduct and show that the conduct caused distress of an “extreme or severe nature”.

Hansson v. Scalise Builders of S.C., 650 S.E.2d 71 (S.C. 2007), citing Ford v. Hutson, 276 S.C.

157,162, 276 S.E.2d 776, 778 (1981).

In Hansson the court found that the Plaintiff did not meet the burden of proof as his

damages were limited to loss of sleep, a dentist, and a couple hundred dollars. Id. In addition,

Plaintiff’s relationships with others, nor his employment suffered. Id.
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Here, even if the Plaintiff’s allegations are true and even if those allegations are in fact
“outrageous,” there are no real damages.
The Plaintiff has testified that he performs well in school:

Q: | believe the last time you were being deposed you testified you were premed at
Wofford,; is that right?

A: Yes Ma’am.

Q: Are you still premed at Wofford?

A: According to administration, yes.

Q: Why do you qualify it that way?

A: I’'m registered under the premed track of Wofford.

Q: Are you taking premed courses?

A: Yes.

Q: Are you currently a junior?

A: Yes, ma’am.

Q: When your first semester grades came out, what did they look like? What was your
GPA?

A: I don’t recall my first semester GPA.

Q: Did you have any grades on that transcript below a C?

A: No, ma’am. I’ve never had a grade below a C.

(See Dep. J. Kelly, Part 2 at Pg. 83:7-25 and Pg. 84:1).

The Plaintiff has testified that he has been able to seek and hold employment that he wanted
to hold:

Q: Have any of the experiences that you allege in this lawsuit kept you from pursuing or
taking a job opportunity?

A: As of now, no.

(See Dep. J. Kelly, Part 2 at Pg. 106:23-25 and Pg. 107:1).

The Plaintiff has not been treated by a medical professional; he has only sought periodic
counseling when he is in school at Wofford:

Q: I’m going to go backwards for just a second, and I apologize. I can’t remember if I’ve
asked you this or somebody else has asked you. Other than your guidance counselor in
high school and the counselors at Wofford, are there any other counselors that you’ve seen?
A: What do you consider a counselor?

Q: A licensed therapist or a psychologist or a psychiatrist.

A: I don’t believe I’ve seen anyone else.

(See Dep. J. Kelly, Part 2 at Pg. 102:12-21).
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In addition, his car was repaired, and his toothbrush and shoes were replaced, so there is

no monetary damage:

Q: I want to be clear about the property damage. The property damage, my understanding
is that that includes the 2005 BMW, which was repaired, correct?

A: Incompletely repaired, yes.

Q: And has since been sold; is that correct?

A: I’m not sure how the movement of the BMW was, but it is no longer my primary vehicle
that | use.

Q: You were never the owner of the 2005 BMW, correct?

A: No, ma’am.

Q: And then the only other property damage that I’'m aware of are some tennis shoes.

A: Yes. Expensive tennis shoes.

Q: Those tennis shoes were replaced or additional tennis shoes were purchased, correct?
A: Yes.

Q: Is there any other property damage that you allege as a result of the allegations in this
suit?

A: Not that I’'m aware of at this time, but there could be. I’'m drawing a blank.

(See Dep. J. Kelly, Part 2 at Pg. 113:12-25 and Pg. 114:1-10).

Based on the lack of damages demonstrated by the Plaintiff, there is no damage evidence

to submit to the jury and therefore Defendant Cox’s Motion for Summary Judgement as to

intentional infliction of emotional distress and violation of S.C. Code § 20-7-490 is granted.

There is no evidence to support that Defendant Cox violated S.C. Code § 44-29-145.

To prove negligence per se, the plaintiff must show that the defendant owed them a duty

of care arising from a statute. Norton v. Opening Break of Aiken, Inc., 443 S.E.2d 406, 408 313

S.C. 508 (S.C. App. 1994), citing Whitlaw v. Kroger Co., 306 S.C. 51, 53, 410 S.E.2d 251, 252

(1991). To do this, a plaintiff must show:

(1) that the essential purpose of the statute is to protect from the kind of harm the plaintiff
has suffered; and (2) that he is a member of the class of persons the statute is intended to
protect. If the plaintiff makes this showing, he has proven the first element of a claim for
negligence: viz., that the defendant owes him a duty of care. If he then shows that the
defendant violated the statute, he has proven the second element of a negligence cause of
action: viz., that the defendant, by act or omission, failed to exercise due care. This
constitutes proof of negligence per se.
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Plaintiff claims that Defendant Cox committed a felony by violating S.C. Code § 44-29-
145 for knowingly exposing him to HIV. This reckless and defamatory accusation must be
dismissed. Section 44-29-145 is a criminal statute that says in pertinent part:

It is unlawful for a person who knows that he is infected with Human Immunodeficiency
Virus (HIV) to:

(1) knowingly engage in sexual intercourse, vaginal, anal, or oral, with another person
without first informing that person of his HIV infection;

(2) knowingly commit an act of prostitution with another person;

(3) knowingly sell or donate blood, blood products, semen, tissue, organs, or other body
fluids;

(4) forcibly engage in sexual intercourse, vaginal, anal, or oral, without the consent of the
other person, including one's legal spouse; or

(5) knowingly share with another person a hypodermic needle, syringe, or both, for the
introduction of drugs or any other substance into, or for the withdrawal of blood or body
fluids from the other person's body without first informing that person that the needle,
syringe, or both, has been used by someone infected with HIV.

A person who violates this section is guilty of a felony and, upon conviction, must be fined
not more than five thousand dollars or imprisoned for not more than ten years.

Plaintiff has no evidence that Defendant Cox violated this statute.

First, and arguably most important, Defendant Cox does not have HIV. Therefore, he can't
have violated Section 44-29-145. One must both have HIV and know about their infection.
Defendant Cox has no knowledge of an HIV infection because he does not have HIV. Plaintiff has
not produced any evidence to the contrary.

Plaintiff’s mom was married to Defendant Cox for years and they were sexually active:

Q: Since you are married to him, I assume you were sexually active with him. Is that fair

to assume?

A: Yes.

(See Dep. D. Sarte at Pg. 52:1-4).

She was asked if she was aware of Defendant Cox having HIV. She responded, “I’m not.”

10
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Q: I’'m asking if you’re aware of my client having HIV.
A: I’'m not.
(See Dep. D. Sarte at Pg. 51:20-22).

Plaintiff’s mom was also asked if she was aware of Defendant Cox having any other STDs:

Q: And you don’t have any knowledge as to Mr. Cox having any sort of SDT; is that
correct?

A: | have no knowledge.

(See Dep. D. Sarte at Pg. 52:22-24).

Again she responded, “I am not.” Id. She had “no knowledge” of Defendant Cox having any sort
of STD. Id. at 52.
In his deposition, Plaintiff testified he had no evidence that Mr. Cox has HIV:
Q: You’ve also alleged that Mr. Cox violated South Carolina Code 44-29-145. What
evidence do you have that my client has HIV or any other sexually transmitted disease?
A: 1 do not have evidence.
(See Dep. J. Kelly at Pg. 67:18-22).
Plaintiff also testified that he has not received an STD test and has no knowledge that Mr. Cox

transmitted HIV to him:

Q: But you haven’t had an STD test?

A: Correct.

Q: So it’s my understanding that you have no evidence that Mr. Cox has transmitted HIV
or any other sexually transmitted disease to you; is that correct?

A: Correct.

(See Dep. J. Kelly at Pg. 68:4-10).

There is no evidence that Defendant committed negligence per se and therefore Defendant
Cox’s Motion for Summary Judgement on this claim is granted.

CONCLUSION

Defendants Roger D. Cox, Cox Millwork & Supply Inc., Waterside Drive Boat Ramp,
LLC, and Cox Properties, LLC’s Motion for Summary Judgement ending this case on all claims

filed in this lawsuit is GRANTED.

11
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Order Granting MSJ
Case No.: 2020-CP-26-06286

AND IT IS SO ORDERED.

Myrtle Beach, South Carolina
December 15, 2022
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The Honorable Kristi F. Curtis
Presiding Judge

12
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Horry Common Pleas

Case Caption: Jack Kelly VS Roger D Cox , defendant, et al
Case Number: 2020CP2606286

Type: Order/Summary Judgment

So Ordered

g/ Kristi F. Curtis, Circuit Court Judge, No. 2762

Electronically signed on 2022-12-29 11:59:50 page 13 of 13
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Horry
IN THE COURT OF COMMON PLEAS CASE NO. 2020CP2606286
Jack Kelly Roger D Cox et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Plaintiff's motion for reconsideration of this court's order granting summary judgment
as to all defendant is DENIED.

ORDER INFORMATION
This order [G] ends[_] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/03/2023 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Horry Common Pleas

Case Caption: Jack Kelly VS Roger D Cox , defendant, et al
Case Number: 2020CP2606286

Type: Order/Electronic Form 4

So Ordered

g/ Kristi F. Curtis, Circuit Court Judge, No. 2762

Electronically signed on 2023-02-03 11:59:45 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTHTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY CIVIL ACTION No. 2020-CP-26-
Jack Kelly,
Plaintiff,
VS. SUMMONS

Roger D. Cox, Cox Millwork &
Supply, Inc., Waterside Drive Boat
Ramp, LLC and Cox Properties, LLC.

Defendants.

N N N N N N N N N N N N N N N N N

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Plaintiff’s Complaint in
this action, a copy of which is herewith served upon you, and to serve a copy of your Answer to
said Plaintiff’s Complaint on the subscribers at 628A Sea Mountain Highway North Myrtle
Beach, SC 29582 within thirty (30) days after service hereof, exclusive of the day of service
hereof. AND IF YOU FAIL to answer the Plaintiff’s Complaint within the time aforesaid, the

Plaintiff in this action will apply to the Court for the relief demanded in the Plaintiff’s
Complaint.

Wright, Worley, Pope, Ekster & Moss, PLLC
Attorneys for the Plaintiff

s/George N. Spirakis

Kenneth R. Moss, SC Bar No. 15520

George N. Spirakis, SC Bar No. 12024

628A Sea Mountain Highway

North Myrtle Beach, SC 29582

Tel: (843) 281-9901 / Fax: (843) 281-9903

Email: KennethMoss@wwpemlaw.com
October 30, 2020 GeorgeSpirakis@wwpemlaw.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTHTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY CIVIL ACTION No. 2020-CP-26-
Jack Kelly,
Plaintiff,
VS. COMPLAINT

(Jury Trial Requested)
Roger D. Cox, Cox Millwork &
Supply Inc., Waterside Drive Boat
Ramp, LLC and Cox Properties, LLC.

Defendants.

N N N N N N N N N N N N N N N N N

NOW COMES the Plaintiff, complaining of the Defendants, and says and alleges as
follows:

1. The Plaintiff is a resident and citizen of Horry County, South Carolina.

2. Upon information and belief, the Defendant Roger D. Cox (hereinafter “Cox”) is a
resident and citizen of Horry County, South Carolina.

3. Upon information and belief, the Defendant Cox Millwork & Supply, Inc. (hereinafter
“Millwork™), is a corporation organized and existing under the laws of the State of South
Carolina and that regularly transacts business in Horry County.

4. Upon information and belief, the Defendant Waterside Drive Boat Ramp, LLC, is a
corporation organized and existing under the laws of the State of South Carolina and that
regularly transacts business in Horry County.

5. Upon information and belief, the Defendant Cox Properties, LLC, is a corporation
organized and existing under the laws of the State of South Carolina and that regularly

transacts business in Horry County.

9829092dD00¢20¢#3SVI - SYA1d NOWINOD - AHJHOH - NV €7:TT 0€ 190 0¢0¢ - 3714 ATIVOINOYHLO3 13





10.

11.

12.

13.

14.

15.

000024

Sometime prior to October of 2016 Plaintiff’s mother married Defendant Cox and
became the Plaintiff’s step-father.

At or immediately after Defendant Cox’ marriage to Plaintiff’s mother, Defendant Cox
began a campaign to harass, defame and torture Plaintiff.

In October of 2016 Defendant Cox intentionally snuck out in the night and scratched
Plaintiff’s new BMW and further used some liquid paint remover to damage the vehicle’s
paint. Defendant Cox further damaged the headlights to obstruct the headlights intended
purpose.

Defendant Cox continued to sneak around and scratch Plaintiff’s vehicle in order to get
him in trouble with his mother and biological father.

Defendant Cox erased the security footage from the home security system that showed
him vandalizing Plaintiff’s vehicle.

After questioning from Plaintiff’s mother Defendant Cox admitted to being the one who
was vandalizing Plaintiff’s vehicle.

Upon information and belief, vandalizing the vehicle of a 16 year old boy did not cause
enough mental anguish to the Plaintiff so Defendant Cox began to escalate his conduct in
order to increase the amount of emotional torture.

Defendant Cox, took Plaintiff’s new shoes and tossed them into the waterway behind
their residence to make it look like Plaintiff does not take care of his belongings. The
Defendant also took additional of Plaintiff’s clothing to further traumatize the Plaintiff.
Plaintiff and his mother engaged in many arguments due to Defendant Cox’s actions
which caused Plaintiff severe mental anguish and distress.

Defendant Cox admitted that he took Plaintiff’s toothbrush and put soap on it.

9829092dD00¢20¢#3SVI - SYA1d NOWINOD - AHJHOH - NV €7:TT 0€ 190 0¢0¢ - 3714 ATIVOINOYHLO3 13





16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

000025

Defendant Cox admitted that he used the Plaintiff’s toothbrush to wipe his butt.
Defendant Cox is the owner of Defendant Millwork.
Defendant Cox as an agent and/or employee regularly transacts business for Defendant
Millworks from the residence where Plaintiff resided.
Defendant Cox is owner of Defendant Waterside Drive Boat Ramp, LLC.
Defendant Cox as agent and/or employee regularly transacts business for the Defendant
Waterside Drive Boat Ramp, LLC from the residence where Plaintiff resided.
Defendant Cox is owner of Cox Properties LLC.
Defendant Cox as agent and/or employee regularly transacts business for the Defendant
Cox Properties from the residence where Plaintiff resided.
Upon information and belief, Defendant Cox while engaged in conducting business for
Defendant Millwork, Cox Properties LLC and Waterside Drive Boat Ramp, LLC
preformed some of the heinous acts stated above.

FIRST CLAIM FOR RELIEF

Intentional Infliction of Emotional Distress / Outrage
(As to Defendant Cox)

All allegations set forth above are incorporated herein as if set forth verbatim.

Defendant Cox’s conduct was extreme and outrageous and was intentional or done
recklessly with disregard for the emotional wellbeing of Plaintiff.

The defendant intentionally or recklessly inflicted severe emotional distress, or was
certain or substantially certain that such distress would result from his conduct.

The defendant's conduct was so extreme and outrageous as to exceed all possible bounds
of decency and must be regarded as atrocious and utterly intolerable in a civilized

community.
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The actions of the defendant caused the plaintiff's emotional distress.

The emotional distress suffered by the plaintiff was severe so that no reasonable
person could be expected to endure it.

As a result of Defendant Cox’s conduct, Plaintiff experienced and continues to
experience severe emotional distress resulting in harm.

As a direct and proximate result of Defendant Cox’s above described conduct, Plaintiff
has suffered and continues to suffer great pain of the mind and body, shock, emotional
distress, physical manifestations of emotional distress, embarrassment, loss of self-
esteem, and was prevented and will continue to be prevented from performing his daily
activities and obtaining the full enjoyment of life.

Plaintiff suffer and continues to suffer severe emotional and mental damages and is
informed and believes he is entitled to judgment and relief in an award of nominal,
actual, general and punitive damages as will be proven at trial of this action.

Plaintiff is informed and believes that Defendant Cox is liable to Plaintiff in damages for
the emotional distress suffered by Plaintiff, in an amount and upon such terms as will be
more fully proven during the trial of this matter.

SECOND CLAIM FOR RELIEF
NEGLIGENT RETENTION AND SUPERVISION

(As to Defendants Millwork, Cox Properties LLC and Waterside Drive Boat Ramp, LLC)

All allegations set forth above are incorporated herein as if set forth verbatim.

Upon information and belief, Defendant Millwork, Cox Properties LLC and Waterside
Drive Boat Ramp, LLC by and through its agents, servants, and/or employees, knew or
reasonably should have known about Defendant Cox’s dangerous and exploitative and

outrageous conduct and that he was an unfit agent and/or servant. Despite such
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knowledge Defendant Millwork, Cox Properties LLC and Waterside Drive Boat Ramp,
LLC negligently retained and/or failed to supervise Defendant Cox in a position of
authority within the Defendant Millwork’ company, Cox Properties LLC and Waterside
Drive Boat Ramp, LLC where he was able to commit wrongful acts against the Plaintiff.
Defendant Millwork, Cox Properties and Waterside Drive Boat Ramp, LLC failed to
provide reasonable supervision of Defendant Cox, failed to use reasonable care in
investigating him and failed to provide adequate warning to Plaintiff of Defendant Cox’s
unfitness as an agent/and or servant of Defendant Millwork, Cox Properties LLC and
Waterside Drive Ramp, LLC.

As a direct and proximate result of Defendant Cox’s above described conduct, Plaintiff
has suffered and continues to suffer great pain of the mind and body, shock, emotional
distress, physical manifestations of emotional distress, embarrassment, loss of self-
esteem, and was prevented and will continue to be prevented from performing his daily
activities and obtaining the full enjoyment of life.

Plaintiff suffer and continues to suffer severe emotional and mental damages and is
informed and believes he is entitled to judgment and relief against Defendants Millwork,
Cox Properties LLC and Waterside Drive Boat Ramp, LLC in an award of nominal,
actual, general and punitive damages as will be proven at trial of this action.

THIRD CLAIM FOR RELIEF
NEGLIGENCE BY RESPONDEAT SUPERIOR

(As to Defendant Millwork, Cox Properties LLC and Waterside Drive Boat Ramp, LLC)

All allegations set forth above are incorporated herein as if set forth verbatim.
At all relevant times, and upon information and belief, the Defendant Millwork, Cox

Properties LLC and Waterside Drive Boat Ramp, LLC employed Defendant Cox as an
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agent and/or servant of the company. Defendant Millwork, Cox Properties LLC and
Waterside Drive Boat Ramp, LLC was negligent, careless, reckless, wilful, and wanton in
one or more of the following particulars to wit:

(@) In allowing Defendant Cox to act on its behalf when engaging with Plaintiff when it

knew or should have known that he was capable of such conduct stated above;
(b) In failing to properly supervise said Defendant Cox; and

(c) For the negligent acts of said Defendant pursuant to the doctrine of respondeat

superior.

As a direct and proximate result of Defendant Cox’s above described conduct, Plaintiff
has suffered and continues to suffer great pain of the mind and body, shock, emotional
distress, physical manifestations of emotional distress, embarrassment, loss of self-
esteem, and was prevented and will continue to be prevented from performing his daily
activities and obtaining the full enjoyment of life.

Plaintiff suffer and continues to suffer severe emotional and mental damages and is
informed and believes he is entitled to judgment and relief in an award of nominal,
actual, general and punitive damages as will be proven at trial of this action.

Plaintiff suffer and continues to suffer severe emotional and mental damages and is
informed and believes he is entitled to judgment and relief against Defendants Millwork,
Cox Properties LLC and Waterside Drive Boat Ramp, LLC in an award of nominal,
actual, general and punitive damages as will be proven at trial of this action.

FORTH CLAIM FOR RELIEF

IN THE ALTERNATIVE NEGLIGENCE PER SE
(As to Defendant Cox)

All allegations set forth above are incorporated herein as if repeated verbatim
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That in the instance that Defendant Cox has HIV or any other sexually transmitted
disease (as discovery may make known), Defendant Cox violated S.C. Code Ann. 44-29-
145 when he intentionally wiped his butt with Plaintiff’s toothbrush.

That Defendant Cox was negligent per se when he intentionally violated S.C. Code Ann.
44-29-145.

As a direct and proximate result of Defendant Cox’s above described conduct, Plaintiff
has suffered and continues to suffer great pain of the mind and body, shock, emotional
distress, physical manifestations of emotional distress, embarrassment, loss of self-
esteem, and was prevented and will continue to be prevented from performing his daily
activities and obtaining the full enjoyment of life.

Plaintiff suffered and continues to suffer severe emotional and mental damages and is
informed and believes he is entitled to judgment and relief in an award of nominal,

actual, general and punitive damages as will be proven at trial of this action.

FOR A FIFTH CLAIM OF RELIEF
VIOLATION OF SOUTH CAROLINA CODE OF LAWS sec. 20-7-49
(As to Defendant Cox)

All allegations set forth above are incorporated herein as if repeated verbatim.

Emotional abuse as defined by South Carolina Code of Laws Ann. Code section 20-7-490
which states the following: Mental injury means an injury to the intellectual or
psychological capacity of a child as evidenced by a discernible and substantial impairment
of the child’s ability to function when the existence of that impairment is supported by the

opinion of a mental health professional or medical professional”.
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Defendant’s behavior has caused and is still causing Plaintiff to experience an array of
negative emotions and stress, including sleepless nights and crying uncontrollably.
Defendant’s behavior has also created anxiety and trust issues for Plaintiff.

Plaintiff has sought counseling for the past year and is still in counseling to come to terms
with why someone who he considered a father figure (Defendant) would abuse him.
Plaintiff suffer and continues to suffer severe emotional and mental damages and is
informed and believes he is entitled to judgment and relief in an award of nominal,
actual, general and punitive damages as will be proven at trial of this action.

PRAYER FOR RELIEF

Wherefore, Plaintiff prays for the following relief:
That a jury be empaneled to decide all contested issues of act;
That Plaintiff have and recover judgment against the Defendants, an award of Plaintiff’s
nominal, actual and consequential damages as will be proven during the trial of this case
and also an award of punitive or exemplary damages, the costs of this action including an
award of reasonable attorney fees, and also an award of pre-judgment interests at the
legal rate; and
That Plaintiff have and recover such other and further relief deemed just and proper by
the Court.
Wright, Worley, Pope, Ekster & Moss, PLLC
Attorneys for the Plaintiff

s/George N. Spirakis

Kenneth R. Moss, SC Bar No. 15520

George N. Spirakis, SC Bar No. 12024

628A Sea Mountain Highway

North Myrtle Beach, SC 29582

Tel: (843) 281-9901 / Fax: (843) 281-9903

Email: KennethMoss@wwpemlaw.com

GeorgeSpirakis@wwpemlaw.com
October 30, 2020
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY
Case No. 2020-CP-26-06286

Jack Kelly,
Plaintiff, ROGER D. COX & COX MILLWORK &
SUPPLY INC.’s, ANSWER TO
VS. PLAINTIFF’S COMPLAINT

Roger D. Cox, Cox Millwork & Supply Inc.,
Waterside Drive Boat Ramp, LLC and Cox
Properties, LLC,

Defendants.

TO: KENNETH R. MOSS, ESQ. AND GEORGE N. SPIRAKIS, ESQ, ATTORNEYS FOR
PLAINTIFF:

The Defendants, Roger D. Cox and Cox Millwork & Supply Inc. (hereinafter “Defendants” or
“Cox Millwork & Supply Inc.”) answering the Complaint of the Plaintiff, above named, alleges

and says as follows:

1. That Defendants lack sufficient information to respond to the allegations contained
in paragraph 1, and therefore, denies the same.

2. In responding to the allegations in paragraphs 2 through 3, these Defendants admit
only to the extent necessary to establish jurisdiction.

3. That Defendants are not required to admit or deny the truth of the allegations of
paragraph 4, upon information and belief, such allegations are not intended to state a claim against
these Defendants. If and to the extent that such allegations are later held or taken to state a claim
against these Defendants, then such allegations together with all inferences to be derived therefrom

are denied.
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4. That Defendants are not required to admit or deny the truth of the allegations of
paragraph 5, upon information and belief, such allegations are not intended to state a claim against
these Defendants. If and to the extent that such allegations are later held or taken to state a claim
against these Defendants, then such allegations together with all inferences to be derived therefrom
are denied.

5. These Defendants admit the allegations in paragraph 6.

6. These Defendants deny the allegations in paragraphs 7 through 16 and demand
strict proof thereof.

7. These Defendants admit the allegations in paragraphs 17 and 18.

8. That Defendants are not required to admit or deny the truth of the allegations of
paragraphs 19 through 22, upon information and belief, such allegations are not intended to state
a claim against these Defendants. If and to the extent that such allegations are later held or taken
to state a claim against these Defendants, then such allegations together with all inferences to be
derived therefrom are denied.

9. These Defendants deny the allegations in paragraph 23 and demand strict proof
thereof.

10. In response to paragraph 24, these Defendants hereby reallege and incorporated by
reference paragraphs 1 through 23 as fully and effectively as if set forth herein verbatim.

11.  These Defendants deny the allegations in paragraphs 25 through 33 and demand
strict proof thereof.

12. In response to paragraph 34, these Defendants hereby reallege and incorporated by

reference paragraphs 1 through 33 as fully and effectively as if set forth herein verbatim.

9829092d20202#3SVD - SY3T1d NOININOD - AHHOH - INV 0¢:6 ST uel TZ0Z - d311d AT1VOINOHLO3 13





000033

13.  These Defendants deny the allegations in paragraphs 35 through 37 and demand
strict proof thereof.

14. In response to paragraph 38, these Defendants hereby reallege and incorporated by
reference paragraphs 1 through 37 as fully and effectively as if set forth herein verbatim.

15.  These Defendants deny the allegations in paragraphs 39 through 42, including
subparts, and demand strict proof thereof.

16. In response to paragraph 43, these Defendants hereby reallege and incorporated by
reference paragraphs 1 through 42 as fully and effectively as if set forth herein verbatim.

17.  These Defendants deny the allegations in paragraphs 44 through 47 and demand
strict proof thereof.

18. In response to paragraph 48, these Defendants hereby reallege and incorporated by
reference paragraphs 1 through 47 as fully and effectively as if set forth herein verbatim.

19.  These Defendants deny the allegations in paragraphs 49 through 53 and demand
strict proof thereof.

20. These Defendants deny the allegations of the “Wherefore clause”, including
subparts, and the relief and remedies sought therein.

21.  That each and every allegation contained herein above not specifically admitted,

modified or otherwise addressed is denied.

FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Sole Negligence)

22.  That the injury or damage sustained by Plaintiff, if any, was due to, caused by, and

was the direct and proximate result of the sole negligence, recklessness, willfulness, and
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wantonness of Plaintiffs or others over whom Defendant had no control and such constitutes a
complete defense to any claims for negligence.
FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(Laches)

23.  That Plaintiffs neglected for an unreasonable and unexplained length of time to
provide notice of any alleged deficiencies to Defendant who has been prejudiced by the delay, and
such unreasonable delay and resulting prejudice constitutes a complete defense to all claims.

FURTHER ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(Statute of Limitations)

24. That all claims asserted against Defendants are barred by the applicable statute of
limitations.
FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(Comparative Negligence)

25.  That the injury or damage suffered by Plaintiff, if any, was due to, caused by, and
was the direct and proximate result of the negligence, carelessness, recklessness, willfulness, and
wantonness of Plaintiff, and recovery should be barred or reduced in proportion to such negligence
as provided by law.

FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(Intervening & Superseding Cause)

26.  That the injury or damage suffered by Plaintiffs, if any, was due to and caused by,
and was the direct and proximate result of the intervening and superseding negligence, willfulness,

wantonness, and recklessness of Plaintiffs or of others over whom Defendant had no control,
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resulting directly and proximately in the damage of which Plaintiffs complain, and such constitutes
a complete defense to all claims for negligence.
FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(Lack of Actual or Constructive Notice)

27.  That any damages alleged by the Plaintiff was due to or caused by, a condition or
hazard that was not known to Defendant and that the lack of actual or constructive notice and
opportunity to repair or correct constitutes an absolute and complete bar to the claims and causes
of action complained of by the Plaintiff.

FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(Punitive Damages Unconstitutional — Procedural Due Process)

28.  That to the extent that Plaintiffs seek punitive or exemplary damages, such claims
violate the right of Defendant to procedural due process under the Fourteenth Amendment of the
United States Constitution and the Constitution of the State of South Carolina.

FURTHER ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(S.C. Code Ann. 15-32-510 et. seq.)

29.  Punitive damages are inappropriate in this case since the Defendant did not engage
in any malicious, reckless, wrongful or intentional conduct.

30. As the Plaintiff requests punitive damages in its complaint, the Defendant pleads
the limitations on damage awards found in S.C. Code Ann. 15-32-510 et. seq., and requests
bifurcation in accordance with these code sections. Defendant would further show that any award
of punitive damages is subject to the limitations set forth in South Carolina Code §15-32-530.

FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(Punitive Damages Unconstitutional — Substantive Due Process)
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31.  That to the extent that Plaintiff seeks punitive or exemplary damages, such claims
violate the right of Defendant to substantive due process under the Fifth and Fourteenth

Amendments of the United States Constitution and the Constitution of the State of South Carolina.

FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Failure to State a Claim)

32. One or more causes of action in Plaintiff’s Complaint fails to state any claim upon
which relief can be granted as to Defendants, and Plaintiff’s Complaint should, therefore, be
dismissed pursuant to Rule 12(b)(6), SCRCP.

FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(Failure to Mitigate Damages)

33.  That Plaintiff failed to take prompt and reasonable action under the circumstances
to avoid the occurrence of additional damage and such failure to mitigate damages constitutes a
complete defense as to that portion of damages which could have been otherwise avoided by
reasonable and prompt action.
FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(Spoliation of Evidence)

34.  Thatthe primary evidence and proof of the facts alleged has been destroyed, altered,
or otherwise lost to the prejudice and detriment of Defendant. That Plaintiff knew or should have
known of the importance of such evidence and had a duty to preserve same and such constitutes a
complete defense to all claims.

FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(Setoff)

6
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35.  Any recovery by Plaintiffs must be reduced or offset by amounts Plaintiff have
received or will recover from others for the same injuries and/or damages claimed in this suit.
FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL

ANDAFFIRMATIVE DEFENSE
(Incorporation of Defenses Raised by Others)

36. Defendant hereby incorporates the defenses raised by any other Defendant to the
extent said defenses might be applicable to it.
FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL

AND AFFIRMATIVE DEFENSE
(Reservation and Non-Waiver)

37. This Defendant reserves and does not waive any additional or further defenses as
may be revealed by additional information that may be acquired in discovery or otherwise.

FURTHER AMENDED ANSWERING AND AS AN ADDITIONAL
AND AFFIRMATIVE DEFENSE
(Rule 8(c) SCRCP)

38.  To the extent applicable, this Defendant raises all affirmative defenses required by

Rule 8(c) SCRCP.

Cox Millwork & Supply Inc’s Answer to Plaintiff’s Complaint
Case No: 2020-CP-26-06286

ROSS & CRISTALDI, LLC

s/Kirkley G. White
Kirkley G. White, SC Bar No.: 103702
863 Coleman Blvd, Ste B.
Mt. Pleasant, South Carolina 29464
Phone: (843) 329-4040
Email: kwhite@rclawsc.com
Attorney for Roger D. Cox & Cox Millwork &
Supply Inc.

Mt. Pleasant, South Carolina

January 14, 2021
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY
Case No. 2020-CP-26-06286

Jack Kelly,
Plaintiff, WATERSIDE DRIVE BOAT RAMP,
LLC’S AND COX PROPERTIES, LLC’S,
VS. ANSWER TO PLAINTIFF’S COMPLAINT

Roger D. Cox, Cox Millwork & Supply Inc.,
Waterside Drive Boat Ramp, LLC and Cox
Properties, LLC,

Defendants.

The Defendants, Waterside Drive Boat Ramp, LLC, and Cox Properties, LLC (hereinafter
“Defendants™) file this Answer to Plaintiff’s Complaint and state as follows:

GENERAL DENIAL

Except as otherwise expressly admitted or qualified herein, Defendants deny all of the

allegations of Plaintiff’s Complaint.
ANSWER

1. Defendants lack sufficient information to respond to the allegations contained in
paragraph 1, and therefore, deny the same.

2. Paragraph 2 is admitted.

3. Paragraph 3 is admitted.

4. As to paragraph 4, Defendants admit only that Waterside Drive Boat Ramp, LLC,
is a South Carolina limited liability company. The remaining allegations of paragraph 4 are denied.

5. As to paragraph 5, Defendants admit only that Cox Properties, LLC, is a South

Carolina limited liability company. The remaining allegations of paragraph 5 are denied.
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6. These Defendants admit the allegations in paragraph 6.

7. These Defendants deny the allegations in paragraph 7.

8. These Defendants deny the allegations in paragraph 8.

9. These Defendants deny the allegations in paragraph 9.

10.  These Defendants deny the allegations in paragraph 10.

11.  These Defendants deny the allegations in paragraph 11.

12.  These Defendants deny the allegations in paragraph 12.

13.  These Defendants deny the allegations in paragraph 13.

14.  These Defendants deny the allegations in paragraph 14.

15.  These Defendants deny the allegations in paragraph 15.

16.  These Defendants deny the allegations in paragraph 16.

17.  These Defendants admit the allegations in paragraph 17.

18.  These Defendants admit the allegations in paragraph 18.

19.  These Defendants admit the allegations in paragraph 19.

20.  As to paragraph 20, Defendants admit that Defendant Cox manages Defendant
Waterside Drive Boat Ramp, LLC, from his residence. Defendants specifically deny that
Waterside Drive Boat Ramp, LLC, regularly transacts business. The remaining allegations of
paragraph 20 are denied.

21.  These Defendants admit the allegations in paragraph 21.

22.  Asto paragraph 22, Defendants admit that Defendant Cox manages Defendant Cox
Properties, LLC, from his residence. Defendants specifically deny that Cox Properties, LLC,
regularly transacts business. The remaining allegations of paragraph 22 are denied.

23.  These Defendants deny the allegations in paragraph 23.
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AS TO PLAINTIFF’S FIRST CLAIM

24, In response to paragraph 24, these Defendants hereby reallege and incorporate by
reference all of their admissions, denials, and defenses as fully and effectively as if set forth herein
verbatim.

25.  These Defendants deny the allegations in paragraph 25.

26.  These Defendants deny the allegations in paragraph 26.

27.  These Defendants deny the allegations in paragraph 27.

28.  These Defendants deny the allegations in paragraph 28.

29.  These Defendants deny the allegations in paragraph 29.

30.  These Defendants deny the allegations in paragraph 30.

31.  These Defendants deny the allegations in paragraph 31.

32.  These Defendants deny the allegations in paragraph 32.

33.  These Defendants deny the allegations in paragraph 33.

AS TO PLAINTIFF’S SECOND CLAIM

34, In response to paragraph 34, these Defendants hereby reallege and incorporate by
reference all of their admissions, denials, and defenses as fully and effectively as if set forth herein
verbatim.

35.  These Defendants deny the allegations in paragraph 35.

36.  These Defendants deny the allegations in paragraph 36.

37.  These Defendants deny the allegations in paragraph 37.
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AS TO PLAINTIFF’'S THIRD CLAIM

38. In response to paragraph 38, these Defendants hereby reallege and incorporate by
reference all of their admissions, denials, and defenses as fully and effectively as if set forth herein
verbatim.

39.  These Defendants deny the allegations in paragraph 39, including all subparts.

40.  These Defendants deny the allegations in paragraph 40.

41.  These Defendants deny the allegations in paragraph 41.

42.  These Defendants deny the allegations in paragraph 42.

AS TO PLAINTIFF’'S FOURTH CLAIM

43. In response to paragraph 43, these Defendants hereby reallege and incorporated by
reference all of their admissions, denials, and defenses as fully and effectively as if set forth herein
verbatim.

44.  These Defendants deny the allegations in paragraph 44.

45.  These Defendants deny the allegations in paragraph 45.

46.  These Defendants deny the allegations in paragraph 46.

47.  These Defendants deny the allegations in paragraph 47.

AS TO PLAINTIFF'S FIFTH CLAIM

48. In response to paragraph 48, these Defendants hereby reallege and incorporated by
reference all of their admissions, denials, and defenses as fully and effectively as if set forth herein
verbatim.

49.  These Defendants deny the allegations in paragraphs 49.

50.  These Defendants deny the allegations in paragraph 50.

51.  These Defendants deny the allegations in paragraph 51.
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52.  These Defendants are without knowledge or information sufficient to form a belief
as to the truth of the allegations in paragraph 52 and, therefore, deny the same.

53.  These Defendants deny the allegations in paragraph 53.

54.  These Defendants deny the allegations of the “PRAYER FOR RELIEF” and the
clause beginning “Wherefore”, including subparts, and the relief and remedies sought therein.

FOR A FIRST DEFENSE
(Sole Negligence)

55.  That the injury or damage sustained by Plaintiff, if any, was due to, caused by, and
was the direct and proximate result of the sole negligence, recklessness, willfulness, and
wantonness of Plaintiffs or others over whom Defendant had no control and such constitutes a
complete defense to any claims for negligence.

FOR A SECOND DEFENSE
(Laches)

56.  That Plaintiffs neglected for an unreasonable and unexplained length of time to
provide notice of any alleged deficiencies to Defendant who has been prejudiced by the delay, and
such unreasonable delay and resulting prejudice constitutes a complete defense to all claims.

FOR A THIRD DEFENSE
(Comparative Negligence)

57.  That the injury or damage suffered by Plaintiff, if any, was due to, caused by, and
was the direct and proximate result of the negligence, carelessness, recklessness, willfulness, and
wantonness of Plaintiff, and recovery should be barred or reduced in proportion to such negligence

as provided by law.
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FOR A FOURTH DEFENSE
(Intervening & Superseding Cause)

58. That the injury or damage suffered by Plaintiffs, if any, was due to and caused by,
and was the direct and proximate result of the intervening and superseding negligence, willfulness,
wantonness, and recklessness of Plaintiffs or of others over whom Defendant had no control,
resulting directly and proximately in the damage of which Plaintiffs complain, and such constitutes
a complete defense to all claims for negligence.

FOR A FIFTH DEFENSE

(Lack of Actual or Constructive Notice)
59.  That any damages alleged by the Plaintiff was due to or caused by, a condition or

hazard that was not known to Defendant and that the lack of actual or constructive notice and
opportunity to repair or correct constitutes an absolute and complete bar to the claims and causes
of action complained of by the Plaintiff.

FOR A SIXTH DEFENSE
(Punitive Damages Unconstitutional — Procedural Due Process)

60. That to the extent that Plaintiffs seek punitive or exemplary damages, such claims
violate the right of Defendant to procedural due process under the Fourteenth Amendment of the
United States Constitution and the Constitution of the State of South Carolina.

FOR A SEVENTH DEFENSE
(S.C. Code Ann. 15-32-510 et. seq.)

61. Punitive damages are inappropriate in this case since the Defendant did not engage
in any malicious, reckless, wrongful or intentional conduct.

62. As the Plaintiff requests punitive damages in its complaint, the Defendant pleads
the limitations on damage awards found in S.C. Code Ann. 15-32-510 et. seq., and requests
bifurcation in accordance with these code sections. Defendant would further show that any award

of punitive damages is subject to the limitations set forth in South Carolina Code §15-32-530.
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FOR AN EIGHTH DEFENSE
(Punitive Damages Unconstitutional — Substantive Due Process)

63. That to the extent that Plaintiff seeks punitive or exemplary damages, such claims
violate the right of Defendant to substantive due process under the Fifth and Fourteenth
Amendments of the United States Constitution and the Constitution of the State of South Carolina.

FOR A NINTH DEFENSE
(Failure to State a Claim)

64. One or more causes of action in Plaintiff’s Complaint fails to state any claim upon
which relief can be granted as to Defendants, and Plaintiff’s Complaint should, therefore, be
dismissed pursuant to Rule 12(b)(6), SCRCP.

FOR A TENTH DEFENSE
(Failure to Mitigate Damages)

65.  That Plaintiff failed to take prompt and reasonable action under the circumstances
to avoid the occurrence of additional damage and such failure to mitigate damages constitutes a
complete defense as to that portion of damages which could have been otherwise avoided by
reasonable and prompt action.

FOR AN ELEVENTH DEFENSE
(Spoliation of Evidence)

66.  That the primary evidence and proof of the facts alleged has been destroyed, altered,
or otherwise lost to the prejudice and detriment of Defendant. That Plaintiff knew or should have
known of the importance of such evidence and had a duty to preserve same and such constitutes a
complete defense to all claims.

FOR A TWELFTH DEFENSE
(Setoff)

67. Any recovery by Plaintiffs must be reduced or offset by amounts Plaintiff have

received or will recover from others for the same injuries and/or damages claimed in this suit.
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FOR A THIRTEENTH DEFENSE
(Incorporation of Defenses Raised by Others)

68. Defendant hereby incorporates the defenses raised by any other Defendant to the
extent said defenses might be applicable to it.

FOR A FOURTEENTH DEFENSE
(Reservation and Non-Waiver)

69. This Defendant reserves and does not waive any additional or further defenses as
may be revealed by additional information that may be acquired in discovery or otherwise.
FOR A FIFTEENTH DEFENSE

(Rule 8(c) SCRCP)
70.  To the extent applicable, this Defendant raises all affirmative defenses required by

Rule 8(c) SCRCP.

FOR A SIXTEENTH DEFENSE
(Outside Scope of Agency Relationship)

71.  The acts described in Plaintiff’s Complaint, which are denied, are outside the scope
of any agency relationship which may exist between Defendant Cox and these Defendants and,
thus, the claims against these Defendants should be dismissed.

FOR A SEVENTEENTH DEFENSE
(Outside Scope of Employment)

72. The acts described in Plaintiff’s Complaint, which are denied, are outside the scope
of any employment relationship which may exist between Defendant Cox and these Defendants
and, thus, the claims against these Defendants should be dismissed.

FOR AN EIGHTEENTH DEFENSE
(Duress)

73.  Any purported admissions alleged in Plaintiff’s Complaint, which are denied, were

obtained via duress and are not binding.
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FOR ANINETEENTH DEFENSE
(Settlement and Release)

74, Upon information and belief, any causes of action based on the acts described in
Plaintiff’s Complaint, which are denied, were previously settled and released.

WHEREFORE, these Defendants respectfully request that this Court dismiss Plaintiff’s
Complaint, with prejudice, award Defendants their costs, and for such other relief as the Court

may deem just and proper.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By:  _/s/ Andrew M. Connor
Andrew M. Connor
South Carolina Bar No. 100050
andrew.connor@nelsonmullins.com
151 Meeting Street, Suite 600
Charleston, SC 29401
Telephone: 843.853.5200
Facsimile: 843.722.8700

Attorneys for Defendants Waterside Drive Boat Ramp,
LLC, and Cox Properties, LLC

Charleston, South Carolina
January 15, 2021
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NOTICE OF APPEAL IN A CIVIL CASE FEB 2 7 2023

THE STATE OF SOUTH CAROLINA G COurt of Appeals

In the Court.of Appeals
rALE

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Honorable Kristi F. Curtis, Circuit Court Judge

Case No. 2020-CP-26-06286

Jack Kelly,........... RPN TP reanea Appellant,
vs.

RogerD. Cox,etal. covvrviininiiiniininnn, e O ..Respondent.

NOTICE OF APPEAL

Jack Kelly, by and through his undersigned attorneys, appeal Order Granting Summary
Judgment to All Defendants of the Honorable Kristi F. Curtis dated December 29, 2022, and Form
4 Order of the Honorable Kristi F. Curtis, dated February 3, 2023 denying Appellants’ Motion for
Reconsideration. Copies of the Orders against which this appeal is made are attached hereto as

Exhibits A and B respectively, and made part of this Notice by reference.

Page 1 of2
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February 8, 2023
North Myrtle Beach, SC

cc: Kirkley G. White, Esg.
Philip P. Cristaldi, III, Esq.

Emily Christine Sheets, Esq.

863 Coleman Blvd., Ste B
Mt. Pleasant, SC 29464
Attorneys for Respondents

WWPEM SC-9333-001
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Wright, Worley, Pope, Ekster & Moss, PLLC
Attorneys for the Appellant

/s Kenneth R, Moss

Kenneth R. Moss, Esquire, SC Bar No. 15520
George N. Spirakis, SC Bar No. 12024

628A Sea Mount Highway

North Myrtle Beach, SC 29582

Tel: 843/281-9901 Fax: 843/281-9903
KennethMoss@wwpemlaw,com

Page 2 of 2
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NOTICE OF APPEAL IN A CIVIL CASE

THE STATE OF SOUTH CAROLINA
In the Court of Appeals

FEB 27 2023

!
APPEAL FROM HORRY COUNTY SC COLHT of Appeafs
Court of Common Pleas

Honorable Kristi F. Curtis, Circuit Court Judge

Case No. 2020-CP-26-06286

Jack Kelly,................. oA ppellant
Vs.

Roger D. Cox, etal. ............... ettt ee e eeraeeaaee e Respondent.

PROOF OF SERVICE

I certify that I have served the Notice of Appeal upon Kirkley G. White, Philip P.
Cristaldi, III, and Emily Christine Sheets, attorneys for Respondent, by emailing
same and by depositing a copy by depositing copies of it in the United States Mail,
postage prepaid, address to Kirkley G. White, Philip P. Cristaldi, III, and Emily
Christine Sheets, 863 Coleman Blvd., Ste B, Mt. Pleasant, SC 29464 on February 8,
2023.

Page 1 of 2
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February 22, 2023
North Myrtle Beach, SC
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Wright, Worley, Pope, Ekster & Moss, PLL.C
Attorneys for the Appellant

/‘\_/
Gebrge N, Spirakis, SEBar No. 12024
628A Sea Mount Highway
North Myrtle Beach, SC 29582
Tel: 843/281-9901 Fax: 843/281-9903

GeorgeSpirakis@wwpemlaw.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY
Case No. 2020-CP-26-06286
Jack Kelly,
Plaintiff, ORDER GRANTING SUMMARY
' JUDGEMENT TO ALL DEFENDANTS
v. (ENDS CASE)
Roger D. Cox, Cox Millwork & Supply Inc.,
Waterside Drive Boat Ramp, LLC and Cox RECEEVED
Properties, LLC,
27 2023
Defendants, FEB 27
SC Court of Appeals

This matter came for hearing on November 29, 2022, for a motion for summary judgement
as to all Defendants, filed on August 17, 2022, The court having considered the Motion, reply,
pleadings, discovery, and depositions on file, together with the arguments of counsel, grants
Defendants Roger D. Cox, Cox Millwork & Supply Inc., Waterside Drive Boat Ramp, LLC, and
Cox Properties, LLC (hereinafter also “Defendants”)’s Motion for Summary Judgement. Thus,
final judgement is entered on their behalf, ending this case with prejudice.

In or around October 2016, the Plaintiff was the stepson of Defendant Roger D. Cox.
During that time and continuing through the present, Mr, Cox was an owner of the various business
entities Cox Millwork & Supply Inc., Waterside Drive Boat Ramp, LLC, and Cox Properties, LLC.
Plaintiff filed this action on October 30, 2020, alleging that Mr. Cox committed various acts that
were designed to harass, defame, and torture Plaintiff including scratching his car, harming his
toothbrush, and throwing his shoes into the waterway. The Defendants filed answers on January
15,2021, denying the causes of action. At this time substantial discovery has been completed and

the facts do not support the causes of action asserted against these Defendants.
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ANDARD OF REVIEW

Summaty judgment is proper
moving party is entitled to a judgnic
whether any triable issues of fact ex
drawn from the evidence must be v
Hancock v, Mid-South Mgmt., Inc., 3
when plain, palpable, and indisputa
summary judgment should be grante
40, 6745.E.2d 500, 503 (Ct. App. 20(
entry of summary judgment against aj

existence of an element essential to t

of proof at trial. Bray v. Marathon C

1. Plaintiff has failed to show

Millwork & Supply Inc., W

LLC.

Plaintiff has brought claims 4

Drive Boat Ramp, LLC, and Cox Prd

when there is no genuine issue as to any material fact and the
ent as a matter of law. Rule 56(c), SCRCP. In determining
st, the evidence and all inferences which can be reasonably
tewed in the light most favorable to the nonmoving party.
81 8.C. 326, 330, 673 S.E.2d 801, 803 (2009). “However,
ble facts exist on which reasonable minds cannot differ,
d.” Moore v. Barony House Restaurant, LLC, 382 S.C. 35,
J9). The plain language of Rule 56(c), SCRCP, mandates the
party who fails to make a showing sufficient to establish the
he party’s case and on which that party will bear the burden
orp., 347 8.C. 189, 553 S.E.2d 477 (Ct. App. 2001),

that the allegations in this suit relate to Defendants Cox
yaterside Drive Boat Ramp, LLC, and Cox Properties,
gainst Defendants Cox Millwork & Supply Inc., Waterside

perties, LLC (hereinafter also collectively referred to as the

“Businesses™) for negligence by respondéat superior and negligent retention and supervision.

These claims both fail as a matter of law,

A. Allegations against the Businesses for Respondeat Superior fail.

Under the doctrine of respondeat superior, the employer is “...called to answer for the

tortious acts of his servant, the empl
employee's employment.” James v. K|

citing Sams v. Arthur, 135 5.C. 123,

Oyee, when those acts occur in the course and scope of the
lly Trucking Co., 661 S.E.2d 329,377 8.C. 628 (S.C. 2008),

128-131, 133 S.E. 205, 207-08 (1926). “Such liability is not
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predicated on the negligence of the employer, but upon the acts of the employee, whether those
acts occurred while the employee was going about the employer's business, and the agency
principles that characterize the employer-employze relationship.” James v. Kelly Trucking Co.,
661 S.E.2d 329, 377 S.C. 628 (S.C. 2008).

Defendant Cox is an owner of the Defendant Businesses and is therefore himself the
master. Plaintiff has not presented sufficient evidence that Defendant Cox was acting in the scope
of his employment when he is alleged to be committing tortious conduct against the Plaintift.

“If the servant is doing some act in furtherance of the master's business, he will be regarded
as acting within the scope of his employment, although he may exceed his authority.” Kase v.
Ebert, 392 8.C. 57, 707 S.E.2d 456, 458 (S.C. App. 2011), quoting Jones v. Elbert, 211 S.C. 553,
558, 34 S.E.2d 796, 798-99 (1945). “On the other hand, if the servant acts for some independent
purpose of his own, wholly disconnected with the furtherance of his master's business, his conduct
falls outside the scope of his employment.” Kase at 458, quoting Crittenden v. T) hompson—Walker
Co., 288 S.C. 112, 116, 341 S.E.2d 385, 387 (Ct. App.1986). “If a servant steps aside from the
master's business for some purpose wholly disconnected with his employment, the relation of
master and servant is temporarily suspended; and this is so no matter how short the time, and the
master is not liable for his acts during such time.” Kase at 458, quoting Lane v. Modern Music,
Inc., 244 8.C. 299, 305, 136 S.E.2d 713, 716 (1964) (emphasis added).

Plaintiff has offered no evidence that Defendant Cox’s alleged actions occurred within the
scope of his employment with the Businesses and none of the allegations in Plaintiff’s complaint
could be reasonably construed to be “in furtherance of the master’s business.” Plaintiff has

described Defendant’s alleged acts as “a campaign to harass, defame and torture Plaintiff.” See
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Complaint at Y 7. These allegations couldn’t be reasonably related to any business much less these
Businesses which engage in woodwork, boating, and real estate.

Tn his deposition, Mr. Kelly testified that Cox Millwork & Supply, Inc. is a “woodworking
company”. (See Dep. J. Kelly at Pg. 64:3-5). Mr. Kelly alleges in his complaint that Defendant
Cox began a campaign to harass, defame, and torture Plaintiff. (See Complaint § 4), Specifically,
the Complaint alleges that Defendant Cox scratched Plaintiff's BMW, that Defendant Cox threw
Plaintiff’s tennis shoes in the waterway behind their residence, that Defendant Cox put soap on
Plaintiff’s toothbrush, and that Defendant Cox used the Plaintiff’s toothbrush to wipe his butt. (See
Complaint 1Y 8-16). While Defendant Cox denies these events occurred as Plaintiff describes them,
even if they are true, none of them have anything to do with running, operating, or working at a
woodworking company.

As to Waterside Drive Boat Ramp, LLC, Plaintiff testified that the business relations to
ownership of a boat ramp, he does not know-if the LLC does any business, and he has no specific
evidence that Mr. Cox did anything to him as the owner of this business:

Q. What’s your understanding of what Waterside Drive Boat Ramp, LLC does?

A. Tknow it’s an Owner —it’s an LLC for the boat ramp.

Q. Does it do business?

A. T'm unaware if it does or does not do business.

Q. What evidence do you have that Mr. Cox did anything as an owner, officer, agent of

the boat ramp?

A. Ihave no specific evidence.

(See Dep. J. Kelly at Pg. 67:3-13)

Not one of the allegations in the Complaint relate in any way to the ownership of a boat
ramp and the Plaintiff has no testimony to show that the allegations of the Complaint oceurred
during the operation of this LLC.

Likewise, Plaintiff was asked about Cox Properties, LLC’s involvemnent in the allegations.

He testified as follows:
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Q. What evidence do you have that Mr. Cox did anything you’re alleging in his capacity

as an owner, officer, agent of Cox Properties?

A, 'mnot sure.

(See Dep. J. Kelly at Pg. 67:14-17)

Owning your own business does not automatically trigger respondeat superior liability for
everything you do. Just as working from home does not mean everything ane does from home is
within the scope of employment. The law as it stands requires that lines be drawn. As previously
cited, “If a servant steps aside from the master's business for some purpose wholly disconnected
with his employment, the relation of master and servant is temporarily suspended; and this is so
no matter how short the time, and the master is not liable for his acts during such time.” Kase at
458, quoting Lane v. Modern Music, Inc., 244 8.C. 299, 305, 136 S.E.2d 713, 716 (1964), Sleeping,
doing the dishes, eating dinner, or brushing your teeth in the morning are all things people do at
home. Working at home does not automatically bring actions wholly unrelated to a master’s
business within the scope of employment.

Plaintiff has no evidence that any of the allegations in the complaint are or could have been
reasonably related to Defendant Cox’s role as owner or servant of the Businesses. Therefore, Cox
Millwork & Supply Inc., Waterside Drive Boat Ramp, LLC, and Cox Properties, LLC’s Motion
for Summary Judgement against the Plaintiff’s claims of respondeat superior is granted,

B. Allegations against the Businesses for negligent retention and supervision fail.

This cause of action is also premised on the master-servant relationship. A business owner
(the master) cannot be sued for negligently retaining and supervising themselves. Plaintiff’s claim
for negligent retention and supervision fails bepausc Defendant Roger D. Cox is an owner of
Defendant entities Cox Millwork & Supply Inc., Waterside Drive Boat Ramp, LLC, and Cox

Properties, LLC.
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South Carolina courts have used the Restatement to describe negligent retention and
supervision as;

A master is under a duty to exercise reasonable care so to control his servant while acting
outside the scope of his employment as to prevent him from intentionally harming others
or from so conducting himself as to create an unreasonable risk of bodily harm to them, if

(a) the servant

(1) is upon the premiscs in possession of the master or upon which the servant is
privileged to enter only as his servant, or

(ii} is using a chattel of the master, and
{(b) the master
(i) knows or has reason to know that he has the ability to control his servant, and

(ii) knows or should know of the necessity and opportunity for exercising such
control.

(emphasis added) Kase v. Ebert, 392 S.C. 57, 707 S.E.2d 456, 459-460 (S.C. App. 2011), citing
Degenhart v. Knights of Columbus, 309 S.C. 114, 116-17, 420 S.E.2d 495, 496 (1992).

Therefore, Plaintiff’s claim fails as a matter of law because Defendant Cox is the master of
the Businesses, and he cannot negligently retain and supervise himself and therefore the
Businesses” Motion for Summary Judgement on this claim of negligent retention and supervision
is granted.

Plaintiff has no evidence that any of the alleged “outrage” caused by Defendant Cox led to
damages incurred by Plaintiff.

Plaintiff’s c.omplaint contains a series of acts allegedly committed by Defendant Cox.
Defendant Cox strongly disputes these allegations. However, solely for the purposes of this Motion
and the arguments contained herein, Defendant Cox will take the following acts at face value to
outline how they fail to meet the requirements of intentional infliction of emotional distress.

Plaintiff has alleged that:

a. Defendant Cox “intentionally snuck out in the night and scratched Plaintiff’s new
BMW and further used some liquid paint remover to damage the vehicle’s paint,
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Defendant Cox further damaged the headlights to obstruct the headlights intended
purpose.”

Defendant Cox “continued to sneak around and scratch Plaintiff’s vehicle in order to
get him in trouble with his mother and biological father.”

Defendant Cox “took Plaintiff’s new shoes and tossed them into the waterway behind
their residence to make it look like Plaintiff does not take care of his belongings.
Defendant Cox “also took additional of Plaintiff’s clothing to further traumatize the
Plaintiff,

“Defendant Cox admitted that he took Plaintiff’s toothbrush and put soap on it.”
“Defendant Cox admitted that he used the Plaintiff’s toothbrush to wipe his butt.”

See Complaint at §{ 8-16.

The Supreme Court of South Carolina has explained “that in order to recover for intentional

infliction of emotional distress, the complaining party must establish that:

(1) the defendant intentionally or recklessly inflicted severe emotional distress, or was

certain, or substantially certain, that such distress would result from his conduct;

2) the conduct was so "extreme and outrageous” so as to exceed "all possible bounds of
g p

decency" and must be regarded as "atrocious, and utterly intolerable in a civilized
community;"

(3) the actions of the defendant caused plaintiff's emotional distress; and

(4) the emotional distress suffered by the plaintiff was "severe" such that "no reasonable

man could be expected to endure it.”

Hansson v. Scalise Builders of S.C., 650 S.E.2d 68 (8.C. 2007), citing Ford v. Hutson, 276 S.C,

157,162,276 'S.E.2d 776, 778 (1981).

In addition to the elements the Court in Ford stated, the Plaintiff must show both extreme

and outrageous conduct and show that the conduct caused distress of an “extreme or severe nature”.

Hansson v. Scalise Builders of S.C., 650 S.E.2d 71 (8.C. 2007), citing Ford v. Hutson, 276 S.C.

157,162,276 S.E.2d 776, 778 (1981).

In Hansson the court found that the Plaintiff did not meet the burden of proof as his

damages were limited to loss of sleep, a dentist, and a couple hundred dollars. /4. In addition,

Plaintiff’s relationships with others, nor his employment suffered. Id.
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Here, even if the Plaintiff’s allegations are true and even if those allegations are in fact
“outrageous,” there are no real damages.
The Plaintiff has testified that he performs well in school:

Q: T believe the last time you were being deposed you testified you were premed at
Wofford; is that right? '

A Yes Ma’am.

Q: Are you still premed at Wofford?

A: According to administration, yes.

Q: Why do you qualify it that way?

A: T'm registered under the premed track of Wofford.

Q: Are you taking premed courses?

A: Yes.

Q: Are you currently a junior?

A: Yes, ma’am.

Q: When your first semester grades came out, what did they look like? What was your
GPA?

A: Idon’t recall my first semester GPA.

Q: Did you have any grades on that transcript below a C?

A: No, ma’am, I’ve never had a grade below a C.

(See Dep. J. Kelly, Part 2 at Pg. 83:7-25 and Pg. 84:1).

The Plaintiff has testified that he has béen able to seek and hold employment that he wanted

to hold:

Q: Have any of the experiences that you allege in this lawsuit kept you from pursuing or
taking a job opportunity?

A: As of now, no.

(See Dep. J. Kelly, Part 2 at Pg. 106:23-25 and Pg. 107:1).

The Plaintiff has not been treated by a medical professional; he has only sought periodic
counseling when he is in school at Wofford:

Q: I’'m going to go backwards for just a second, and I apologize. I can’t remember if I've
asked you this or somebody else has asked you. Other than your guidance counselot in
high school and the counselors at Wofford, are there any other counselors that you’ve seen?
A: What do you consider a counselor?

Q: A licensed therapist or a psychologist or a psychiatrist.

A: Idon’t believe I’ve seen anyone else.

(See Dep. J. Kelly, Part 2 at Pg, 102:12-21).
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In addition, his car was repaired, and his toothbrush and shoes were replaced, so there is

no monetary damage:

Q: I want to be clear about the property damage. The propetty damage, my understanding
is that that includes the 2005 BMW, which was tepaired, correct?

A: Incompletely repaired, yes.

Q: And has since been sold; is that correct?

A: I’'m not sure how the movement of the BMW was, but it is no longer my primary vehicle
that I use.

Q: You were never the owner of the 2005 BMW, correct?

A: No, ma’am.

Q: And then the only other property damage that ’'m aware of are some tennis shoes,

A: Yes. Expensive tennis shoes.

Q: Those tennis shoes were replaced or additional tennis shoes were purchased, correct?
A: Yes.

Q: Is there any other property damage that you allege as a result of the allegations in this
suit?

A: Not that I’m aware of at this time, but there could be. I'm drawing a blank.

(See Dep. J. Kelly, Part 2 at Pg. 113:12-25 and Pg. 114:1-10).

Based on the lack of damages demonstrated by the Plaintiff, there is no damage evidence

to submit to the jury and therefore Defendant Cox’s Motion for Summary Judgement as to

intentional infliction of emotional distress and violation of S.C. Code § 20-7-490 is granted.

IIL.

There is no evidence to support that Defendant Cox violated S.C. Code § 44-29-145.

To prove negligence per se, the plaintiff must show that the defendant owed them a duty

of care arising from a statute. Norton v. Opening Break of Aiken, Inc., 443 S.E.2d 406, 408 313

S.C. 508 (8.C. App. 1994), citing Whitlaw v. Kroger Co., 306 S.C. 51, 53, 410 S.E.2d 251, 252

(1991). To do this, a plaintiff must show:

Id.

(1) that the essential purpose of the statutc is to protect from the kind of harm the plaintiff
has suffered; and (2) that he is a member of the class of persons the statute is intended to
protect. If the plaintiff makes this showing, he has proven the first element of a claim for
negligence: viz., that the defendant owes him a duty of care. If he then shows that the
defendant violated the statute, he has proven the second element of a negligence cause of
action: viz., that the defendant, by act or omission, failed to exercise due care. This
constitutes proof of negligence per se.
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Plaintiff claims that Defendant Cox committed a felony by violating S.C. Code § 44-29-
145 for knowingly exposing him to HIV. This reckless and defamatory accusation must be
dismissed. Section 44-29-145 is a criminal statute that says in pertinent part:

It is unlawful for a person who knows that he is infected with Human Immunodeficiency
Virus (HIV) to:

(1) knowingly engage in sexual intercoutse, vaginal, anal, or oral, with another person
without first informing that person of his HIV infection,

(2) knowingly commit an act of prostitution with another person;

(3) knowingly sell or donate blood, blood products, semen, tissue, organs, or other body
fluids;

(4} forcibly engage in sexual intercourse, vaginal, anal, or oral, without the consent of the
other person, including one's legal spouse; or

(5) knowingly share with another person a hypodermic needle, syringe, or both, for the
introduction of drugs or any other substance into, or for the withdrawal of blood or body
fluids from the other person's body without first informing that person that the needle,
syringe, or both, has been used by someone infected with HIV.

A person who violates this section is guilty of a felony and, upon conviction, must be fined
not more than five thousand dollars or imprisoned for not more than ten years.

Plaintiff has no evidence that Defendant Cox violated this statute,

First, and arguably most important, Defendant Cox does not have HIV. Therefore, he can't
have violated Section 44-29-145. One must both have HIV and know about their infection.
Defendant Cox has no knowledge of an HIV infection because he does not have HIV. Plaintiff has
not produced any evidence to the contrary.

Plaintiff’s mom was married to Defendant Cox for years and they were sexually active:

Q: Since you are married to him, I assume you were sexually active with him. Is that fair

to assume?

A: Yes,

(See Dep. D. Sarte at Pg, 52:1-4),

She was asked if she was aware of Defendant Cox having HIV, She responded, “I'm not.”

10
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Q: I'm asking if you’re aware of my client having HIV.
A:’m not.
(See Dep. D. Sarte at Pg. 51:20-22).

Plaintiff’s mom was also asked if she was aware of Defendant Cox having any other STDs:
Q: And you don’t have any knowledge as to Mr. Cox having any sort of SDT; is that
correct?

A: Thave no knowledge. ‘
(See Dep. D. Sarte at Pg. 52:22-24).

Again she responded, “I am not.” Id. She had “no knowledge” of Defendant Cox having any sort

of STD. Id. at 52.
In his deposition, Plaintiff testified he had no evidence that Mr. Cox has HIV:

Q: You’ve also alleged that Mr. Cox violated South Carolina Code 44-29-145, What
evidence do you have that my client has HIV or any other sexually transmitted disease?
A:1do not have evidence.

(See Dep. . Kelly at Pg. 67:18-22),

Plaintiff also testified that he has not received an STD test and has no knowledge that Mr. Cox
transmitted HIV to him:

Q: But you haven’t had an STD test?

A: Correct.

Q: So it’s my understanding that you have no evidence that Mr. Cox has transmitted HIV

or any othet sexually transmitted disease to you; is that correct?

A: Correct.

(See Dep. J. Kelly at Pg. 68:4-10).

There is no evidence that Defendant committed negligence per se and therefore Defendant

Cox’s Motion for Summary Judgement on this claim is granted.

CONCLUSION

Defendants Roger D. Cox, Cox Millwork & Supply Inc., Waterside Drive Boat Ramp,
LLC, and Cox Properties, LL.C’s Motion for Summary Judgement ending this case on all claims

filed in this lawsuit is GRANTED.

1
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ELECTRONICALLY FILED - 2023 Feb 21 2:58 PM - HORRY - COMMON PLEAS - CASE#2020CP2606286
ELECTRONICALLY FILED - 2022 Dec 29 2:04 PM - HORRY - COMMON PLEAS - CASE#2020CP2606286

The Honorable Kristi F, Curtis

Presiding Judge

Myrtle Beach, South Carolina

AND IT IS SO ORDERED.
December 15, 2022

Case No.: 2020-CP-26-06286

Order Granting MSJ
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Horry Common Pleas

Case Caption: Jack Kelly VS Roger D Cox , defendant, et al
Case Number: 2020CP2606286

Type: Order/Summary Judgment

So Ordered

s/ Kristi F. Curtis, Circuit Court Judge, No. 2762

Electronically signed on 2022-12-29 11:59:50 page 13 of 13
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Horry
IN THE COURT OF COMMON PLEAS CASENO. 2020CP2606286
Jack Kelly . Roger D Cox et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court,
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK R-EASON):D Rule 12(b), SCRCP;D Rule 41(a),
SCRCP (Vol. Nonsuit); ] Rule 43(k), SCRCP (Settled);

E] Other

ACTION STRICKEN (CHECK REASON): E] Rule 40(j), SCRCP, |:| Bankruptey;
I:l Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

I:l Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT ‘(CHECK'.JIPPLICABLE BOX):
HAfﬁrmcd; [:l Reversed; [:] Remanded;

=l

0O 0O

L1

Other

NOTE; ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING N THIS APPEAL.

IT IS ORDERED AND ADJUDGED: D See attached erder (formal order to follow) || Statement of Judgment
by the Court;

Plaintiff's motion for reconsideration of this court's order granting summary judgment
as to all defendant is DENIED.

ORDER INFORMATION ‘
This order|+] ends [ ] does not end the case. [ | See Pagie 2 for additional information,

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/03/2023 .

FEB 27 2023
§C Court of Appeals

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Horry Common Pleas

Case Caption: Jack Kelly VS Roger D Cox, defendant, et al
Case Number: 2020CP2606286

Type: Order/Electronic Form 4

So Ordered

s/ Kristi F. Curtis, Circuit Court Judge, No. 2762

Electronically signed on 2023-02-03 11:59:45 page 3of 3
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IN THE COURT OF COMMON PLEAS
FOR THE STATE OF SOUTH CAROLINA
HORRY COUNTY

DEPOSITION OF JACK KELLY
NOVEMBER 22, 2021

JACK KELLY,
Plaintiff,
vS. CASE NO. 2020-CpP-26-06286
ROGER D. COX, COX MILLWORK & SUPPLY, INC.,

WATERSIDE DRIVE BOAT RAMP, LLC and
COX PROPERTIES, LLC,

Defendants.
- |
TIME: 11:04 a.m.
LOCATION: WRIGHT, WORLEY, POPE, EKSTER

& MOSS, FPLLC
N. MYRTLE BEACH, SOUTH CAROLINA

REPORTED BY: EILEEN MADDEN, RPR
CLARK BOLEN COURT REPORTING
AND VIDEOCONFERENCING
CHARLESTON, SC 29405
843-762-6294
WWW.CLARK-ASSOCIATES.COM
office@clark-associates.com

Clark & Associates, Inc.
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A PPEARANCES
OF PLAINTIFEF:

WRIGHT, WORLEY, POPE, EKSTER
& MOSS, PLLC

BY: GEORGE N. SPIRAKIS, ESQ.
628A Sea Mountain Highway
N. Myrtle Beach, SC 29582

OF DEFENDANTS:

ROSS & CRISTALDI, LLC

BY: KIRKLEY G. WHITE, ESQ.
863 Coleman Blvd., Suite B
Mt. Pleasant, SC 29464

ALSO PRESENT: ROGER D. COX

Clark & Associates, Inc.
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INDEX
EXAMINATION

BY MS. WHITE

CERTIFICATE OF REPORTER

EXHIBITS
1 Beach Ford Records
Beach Ford Subpoena
Response 0001-0020

2 Letter of Omission

Clark & Associates, Inc.
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JACK KELLY,
having been first duly sworn, was examined and
testified as follows:
EXAMINATION
BY MS. WHITE:

Q. Mr. Kelly, my name 1s Kirkley White, and
I represent Mr. Cox in the lawsuit that you've
brought against him and several of the LLCs that
he is a member of.

Have you ever had your deposition taken
before?

A. I do not believe so.

Q. I'm sure your attorney went over the
rules with you, but I'm going to go over a few
things to make sure this goes smoothly. Okay?

A. OCkay.

Q. The first thing I want to let you know
is that the purpose of my questions today will
not be to trick or confuse you. So if I ask you
anything and you don't understand what I'm asking
you, please ask me to rephrase it. OQkay?

A. Okay.

Q. The second thing that I'l1l ask you, and
you're doing a good job so far, but because the

court reporter is taking down everything that we

Clark & Associates, Ine.
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say, I ask that you give me verbal answers to
everything I ask you. It's okay if you nod your
head or say uh-huh or huh-uh, but make sure to
give me a verbal response too so that we have a
clear record. Okay?

A. Yes.

Q. The other thing I ask -- I can be pretty
conversational, and it's easy to be
conversational in a deposition, but just try to
walt for me to finish my question before you
start to answer, and I'll try to give you enough
time to answer before I roll into my next
question. Is that fair?

A. Yes.

Q. If you answer my question, I'm going to
assume that you understood my question. Is that
fair?

A. Yes.

Q. If you need to take a break, use the
restroom, get a snack, whatever, I'm happy to
accommodate that. We can take a break any time
you need to. But I just want to let you know if
you do discuss your testimony during that break
['m allowed to ask you questions about that.

Okay?

Clark & Associates, Inc.
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A. Yes.

Q. Have you taken any substances that would
affect your ability to testify?

A. No.

Q. Did you take any medication at all this
morning?

A. No.

Q. Mr. Kelly, state your full name for the
record, please.

A. Jack Austin Kelly.

Q. And, Mr. Kelly, what is your date of
birth?

A T 2o00:.

That makes you 207

A. Yes.
Q. What's your current address?
A. I ycclc Beach,

South Carolina 29577.

How long have you lived there?
I believe around two years.
Who lives with you?

My mother.

And her name is?
]

Where did you live before the -

GIEN - oI I O &

Clark & Associates, Inc.
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I - cres s

A. With my dad.

Q. Where was that?

A I - - v, I
How long did you live there?

I believe a year.

Q.
A.
Q. And what's your father's name?
A.
Q. Is that with a Y or an A? I mean a Y or
an I7?
TI.

Q. What was the reason that you lived with

me frame?
A. My mother lived with us there.

Q. And where did you live before that?

A [N i :cic seach, south

Carolina 29577, I believe.
Q. Who lived there with you at that

address?

A. Derek Cox, _, and [NIGNGE

Q. And how long did you live there?

A. Four, five vyears.,.

Clark & Associates, Inc.
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Q. I'm going to ask you questions. The
answers might be a little obvious. I just have

to make sure that I get them on the record. Are

you married?

date?

A.

Q.
Wofford?
A.

Q.

Elﬂrotu

RO C - ol - ¢ I o I N

I am not.

Do you have any children?

I do not.

You're currently in school, correct?
Correct.

And you go to Wofford?

Correct.

What are you studying at Wofford?
Biology, premed with a business minor.
Are you there on a scholarship?

I am.

Full ride or just partial?

Not full ride.

And what year did you start going to

I believe fall of 2019.

And what's your anticipated graduation

Spring of 2023.
Do you play any sports?

I do not.

Clark & Associates, Inc.
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Q. Do you engage in any sort of
extracurricular activities?

A. I do.

Q. What do you do-?

A. Member of Greek Life, orientation stuff.

Q. I take i1t you never served in the
military; is that correct?

A. Correct.

Q. Do you go to church anywhere?

A. I do not. While at school I do not;
when I'm home I do.

Q. Where do you go when you're at home?

A. Wellspring Church.

Q. Are you a member there?

A. Currently, yes.

Q. How long have you been a member of
Wellspring Church?

A. Five years, I would say.

Q. During the time that you lived with Mr.
Cox were you a member there?

A. Yes.

Q. Other than your mother and your father,
do you have any blood relatives that live in
Horry County?

A. I'm not positive. I'm not 100 percent

Clark & Associates, Inc.






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

000078
Deposition of Jack Kelly

sure. I have one relative, but I'm not sure if
he lives in Horry County or if he's a blood
relative. But I know -- I have like an uncle. I
don’'t know 1f he's actually an uncle.

Q. What do you mean you don't know if he's
actually an uncle?

A. Like a family friend uncle. But I know
it's through my dad's side. But I don't know if
I'm related to him or if my dad is related to
him. I might be distantly related, but I don't
know about blood relation.

Q. The reason I'm asking is I just don't
want any of your family members on the jury, Jjust
like you probably wouldn't want my family members
on the jury. What is this uncle’'s name?

A. Uncle Mike.

Do you know his last name?
No.
Do you know what town he lives in?

No.

O O - O

Does your dad still live at the [}

B - ddress?

Yes.
Q. Have you ever been arrested?

A, No.

Clark & Associates, Inc.
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Q. Have you ever been involved in any other

lawsuit?
A. No.
Q. Have you ever had a job?
A. Yes.
Q. Where have you had a job before?
A. Southern House of Pancakes.
Q. When did you work there?

A. Summer, in high school. I worked there
for two summers.

Q. What years would that have been
approximately?

A. I want to say sophomore year to junior
year, summer, and junior to senior, summer. But
I'm not positive.

Q. Did you work there while you lived with
Mr. Cox?

A. Yes.

Q. What did you do when you worked there?

A. I was a busboy.

Q. Did you ever miss any time from work as

a result of any of the things that vyou've alleged

Mr. Cox has done?
A. No.

Q. Do you have a primary care physician?

Clark & Associates, Inc.
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A. I believe so.

Q. Who's your primary care physician?

A. I do not know.

Q. When was the last time you saw a doctor?

A. Within a year.

Q. Is your doctor in the Myrtle Beach area?

A. Yes, I believe so.

Q. Do you know whereabouts?

A. Near Socastee, I believe.

Q. Ever had any surgeries?

A. No.

Q. Ever broken any bones?

A. No.

Q. Ever treated with a chiropractor?

A. No.

Q. Have you ever treated with a
psychologist?

A. Like therapy?

Q. Yes.

A. Yes,

Q. What's the name of your therapist?

A. I've had a couple while at Wofford.

They're on a document. But I believe the main

one I'm seeing now is ||, 204 then 1've
spoken to NG, :: vcll s I
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who all work at Wofford.

Q. What do they do at Wofford?

A, They all work in the counseling
department, as well as have other roles.

Q. When you say "counselors," are they
licensed physicians or are they just counselors
for the school?

A, 1 believe they're licensed physicians.

Q. What kind of treatment have you had with
these counselors at Wofford?

A. I've had counseling appointments.

Q. And what was the counseling for?

A. What happened with the lawsuit,
regarding the lawsuit.

Q. How many counseling sessions do you
think you've had?

A. Probably close to 10, 15, maybe 20, in
that range.

Q. Do you have to pay for these sessions or
are they part of your tuition at school?

A. They're provided by the school.

Q. How did you get set up with that?

A. I'm not sure when I first found out
about it, like when I started using the

counseling services.

Clark & Associates, Inc.
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A. | want to say after.

percent positive.

Q. Well,

14

1T before or after you filed

['m not 100

let me ask you this, when is the

last year that you lived with Mr. Cox?

A. My senior year of high school.

Q. You graduated high school in 2019; is

that right?

A. Yes.

believe spring of 2019 is when I

graduated high school.

Q. What vear do you think you started

getting counseling at Wofford?

A. T believe freshman year was my first

counseling appointment.

Q. What high school did you go to?

A. The Academy for Arts,

Technology.

Science and

Q. Did you play any sports while you were

in high school?

A. I did not.

Q. What was your GPA when you graduated?

A, I'm not sure.

Q. Do you know what your rank was when you

graduated?
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A. No.

Q. Do you think you were in the top of your

class, bottom of your class, middle of the class?

A. I was in the upper third.

Q. Did that change over time while you were

in school?

A. Yes. My rank and grade point average
fluctuated throughout school. There was
fluctuation.

Q. Can you explain that a little bit more?

A. My grades were not the same in my
freshman year as they were in my senior year.

Q. How so?

A. My grades were, I would say, better my
freshman and sophomore year and towards the end
-— tended to dip at the end.

Q. But you don't know what your rank was
when you graduated?

A, I do not.

Q. Do you know what your rank was at the
end of your freshman year?

A. T do not recall.

Q. Then how do you know there was

fluctuation?

15

A. Because just knowing based off of what I
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remember of my grades, but I couldn't tell you my

GPA.

Q. What was the reason for the fluctuation?

A. What was going on while residing at -

I

Q. But you still got a scholarship to
Wofford, didn't you?

A. I did.

Q. Do you know what percentage of your
tuition 1s covered by your scholarship?

A. I do not.

Q. Did you have any guarantee of a
scholarship prior to what was going on with Mr.
Cox?

A. I do not believe so.

Q. Despite what was going on at home you
still got a scholarship to go to Wofford?

A. Yes.

Q. While you were in high school, did you
ever see a psychiatrist?

A. T spoke to our school counselor.

Q. What was the school counselor's name?

a.

Q. what did you talk to | avout?

A.

What was going on at home.

Clark & Associates, Inc.
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Q. Can you be a little bit more specific?

A. What would you like me to be more
specific about?

Q. What did you talk to her about? What
did you tell her?

A. What was currently going on at home and
just the struggle I was going through.

Q. How many times do you think you talked
tolllll.?

A. 1I'11 say around four times.

Q. Aside from -, and the school
counselor, did you see any sort of counselor?
Psychologist? Psychiatrist?

A, Not to my knowledge.

Q. Is there a reason that you haven't
sought help from a psychologist?

A. I speak to the people at school. But

are you regarding more being at home?

Q. Yeah, I'm just wondering -- [ understand

that you talked to your counselors at school.
But is there a reason that you haven't sought
help from a psychologist specifically?

A. 1'm not sure if there's a reason
specifically why I haven't.

Q. How old were you when you first met Mr.

Clark & Associates, Inc.
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Cox?

A. I want to say 12 or 13.

Q. And what was your relationship with Mr.
Cox when you first met him?

A. Adult.

Q. I guess maybe my question was poor,
actually, now that I think about it. What was
the reason that you first met Mr. Cox?

A. My mother.

Q. And can you be a little bit more
specific than just your mother? Was she dating

him? Were they married? What was going on?

A. The first time I met him it was an adult
friend. I didn't know if they were -- I have no

details on what their relationship status was at

the time I met him.

Q. And at some point you moved in with him;

is that correct?

A. That is true.

Q. And how old were you when you moved in
with him?

A. I'm unsure of the exact age.

Q. Approximately how many years after you
met Mr. Cox did you live with him?

A. Can you repeat your question?

Clark & Associates, Inc.
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Q. How many years passed between the time
that you met Mr. Cox and the time you moved in

with him?

A. I'm unsure. It's the same question over

again from the second one, the one prior.

Q. I don't think I understand your answer.
Say that again.

A. I am unsure.

Q. You don't recall the timeline? TIs that
what you're saying?

A. Yes.

Q. At the time that you moved in with Mr.
Cox, how involved was your father, _
with you?

A. 1I'd say fairly involved.

Q. Is there a reason that you hesitated so
long before answering?

A. I was trying to ensure that I give you
the most accurate answer.

Q. But you weren't living with your father
immediately prior to moving in with Mr. Cox; is
that correct?

A. Can you rephrase that?

Q. Sure. Immediately before moving in with

Mr. Cox, were you living with your father in the

Clark & Associates, Inc.
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time period prior?

A. I would spend some time with my father,
yes. My primary residence was with my mother.

Q. But your father did not live there; is
that correct?

A. Correct.

Q. That's what I'm trying to get to. Once
you moved in with Mr. Cox, did Mr. Cox provide a
household for you?

A. He did.

Q. Did he provide food for you?

A. Food was in the house, vyes, but I would
not. say that he was the one purchasing the food.

Q. Did he provide clothes and shoes for
you?

A. I would not say that, no.

Q. Do you know specifically that he didn't?

A. T can pretty confidently say that he did

not provide clothes or shoes for me.

Q. Were you active in sports at the time
that you lived with Mr. Cox?

A. Yes.

Q. Did Mr. Cox come to your sporting
events?

A. I do not recall.
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Q. You don't recall him coming or you don't
know that he came? Well, let me ask that
differently. Did he not come to your sporting
events or you don't recall him specifically being ‘
there?

A. I do not recall him specifically being
there.

Q. Do you have any reason to deny that he
would have been there?

A. Can you repeat that?

Q. Sure. Do you have any reason to deny
that Mr. Cox did in fact go to sporting events
for you during the time frame that you lived with
him?

A. I just don't recall like if he was there ‘
more times or not, or if at all. I don't recall.

Q. How was Mr. Cox's relationship with your
mother when you moved in?

A. [ do not specifically know how their ‘
relationship was.

Q. Would you say that Mr. Cox was an active
participant in your life when you lived with him?

A. No.

Q. How was he not an active participant in

your life?
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A. I'm unsure. I just -- I don't feel that
he was an active participant in my life.

Q. Did y'all do family dinners together?

A, Yes.

Q. Did y'all do family activities together?

A. Sure, vyes.

Q. Did y'all go on any family vacations
together?

A. I don't believe so.

Q. What about school, did he participate in

any of your school activities at all?

A. Not to my knowledge.

Q. Before you got to your driver's license,
did he take you places?

A. Yes.

Q. During the time that you lived with Mr.
Cox, how often did you see your father?

A. Can you repeat that?

Q. Sure. During the time you lived with

Mr. Cox, how often did you see your father?

A. I would say it wvaried throughout my

residence at [N -

Q. I'm going to get into the details of
what's being alleged or that you've alleged that

Mr. Cox has done, but can you just kind of start
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with just generally telling me when the problems
started and what those problems were.

THE WITNESS: Can we take a break before
we start that?

MS. WHITE: Sure.

(A recess was taken.)

BY MS. WHITE:

Q. Before we took a break I was asking you
just generally to explain to me when the problems
started and what those problems were.

A. The problems started, I believe -- and a
lot of this gets a little blurry just because I
went through trying to heal from what has
happened. I have shut out a lot of what has
happened.

The problems, I believe, started around
sophomore year, end of freshman year, sophomore
yvear when I first got my car. I'm not sure of
the exact date of when I got my first car. I
know there were damages occurring to my car that
we later found out to be Mr. Cox.

From that point on other things began to
occur, whether it be property going missing,
destruction of property, specifically only my

property, however. And that's all that I believe
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I know.

That's all I knew in high school. It
wasn't until college, my freshman year, beginning
this lawsuit, that I was made aware of the other
things that were occurring with my toothbrush. ‘

Q. Let's dig into it. The pleading that
was filed states that in October of 2016 Mr. Cox
snuck out and damaged your BMW. Does that date
sound correct? ‘

A. Yes.

Q. Who purchased that BMW?

A. T believe my father.

Q. The pleading states that the BMW was
new, but I have a subpoena response, and we can
mark it. 1I'll show it to you. Give me just a
second. The subpoena response that I got from
Beach Ford states that the BMW was a 2005. Does |
that sound correct?

A. Yes.

Q. So the car was new to you, but it was
not a new vehicle; is that correct?

A. Correct.

Q. So it was about a little over 10 years

old at the point when you got the vehicle; is

that correct?
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A. I believe so. |

Q. Did the BMW already have any body damage
to 1t when it was purchased for you?

A. First observing the car and my parents
inspecting it before purchase, not to any of our
knowledge.

Q. No scratches on it? No dents?

A. Not to my knowledge.

Q. And what specifically was damaged on the
BMW by Mr. Cox?

A. Headlights were scratched, side panels

of the car were keyed, and then marks on the
vehicle where paint was peeling off.

Q. And how do you know that Mr. Cox caused
this damage to your vehicle?

A. 1 was made aware by my parents.

Q. What do you mean you were made aware by
your parents?

A. My parents told me.

Q. And how did your parents come to learn
that it was Mr. Cox?

A. 1I'm not sure of the details.

Q. Was the BMW repaired?

A. I do not believe that can be answered

with just a yes or no.
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Q. Then answer it how it can be answered.

A. Mr. Cox did repair -- 1 say repalr as
intently, the vehicle. However, it was not done
properly to restore it to where its original
condition was. The car was painted. Half of the
car was painted, and the key marks, as well as
damages on the other half, the less damaged half,
were still present.

Q. Was your mom involved at all in what
repairs were to be made to the vehicle?

A. I'm not sure. I cannot speak for what
she does or does not know.

MS. WHITE: Let's look at the Ford
subpoena response. I'll give you a copy of this.
We'll mark this one Exhibit 1.

(Exhibit 1 was marked for
identification.)

BY MS. WHITE:

Q. Before I start asking questions, flip
through it and tell me if you've ever seen this
document before. Have you seen it before?

A. I do not recall seeing this document
before.

Q. Flip to -- do you see at the bottom

where it has the Beach Ford subpoena response?

Clark & Associates, Inc.
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A. I do.

Q. That's what's called a Bates stamp. So
if I refer to a Bates stamp, that's what I mean.
Flip to Bates stamp 16.

I'm going to have you read it into the
record. Do you see —- there's a box that says,
"Category: Customer Communication."™ There's a
second box that says that, "Category: Customer
Communication.”

A. I do.

Q. Do you see there's a paragraph starting
with | Can vou read that paragraph for
me, please?

A. "_ called back and advised she
is the owner of the vehicle. She stated that she
is fine with all repairs written as is and just
wants the paint to match good and wants to add
cleaning/buffing to the headlights. I added this
on the estimate and sent her a copy via email
that what is on the estimate now 1s exactly what
we are doing unless she wants to add anything
else. She understood - assigned tech - repairs
underway."

Q. Thank you. According to what is

documented in this subpoena response, would you

27
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agree that your mother agreed to the repairs as
stated in this subpoena response?
A. That's what the subpoena response says.
Q. Do you have photos of the damage to the

vehicle before it was repaired?

A. Do I7?

Q Yes.

A. Yes.

Q You do?
A Yes.

Q. Is there a reason those have not been
produced to us?

A. No, I don't believe so. I believe I
sent them in.

Q. We haven't received those, so if you
could produce those to your attorney I would
appreciate that, because we have not received
them.

Do you have photos of the vehicle after
the repairs were made?

A. I'm unsure.

Q. So how are we supposed to know based on
what's in the documents for the repair that the
repairs weren't sufficient as you've described

them?
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A. I can see 1f I have pictures of after
the repairs had been made.

Q. But you didn't actually own the vehicle,
did you?

A. Me personally?
Correct.
I did not.
And you didn't pay for the repairs?
No.

Who paid for the repairs?

A C N S S

There should be a billing statement on
here, I believe,

Q. The first two pages are the invoice. Do
you know who paid for the repairs?

A. Not to my knowledge, no. That's why I
was wondering if there was an invoice.

Q. So you haven't suffered any monetary
loss as a result of what happened to the BMW,
have you?

A. To the best of my knowledge, no.

Do you still have the BMW?
No, I do not.
What vehicle do you have now?

Toyota 4Runner.

LONEN - Ol N ©

How long after getting the BMW did you
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get the 4Runner?

A. I'm unsure of the timetable.

Q. Who bought the 4Runner?

A. My parents.

Q. Do you have an idea how long after the
BMW was repaired that you got the 4Runner?

A. I'm unsure of the timetable.

Q. So what damages did you have as a result
of what was done to the BMW?

A. Can you rephrase your question?

Q. Sure. What damages do you assert that
you have as a result of the damage that was done
to the BMW?

A. Physical, none; mentally, emotionally,
many.

Q. Can you explain that?

A. I was in a house with a man who -- not
going after me, went after my property, which has
brought me a great deal of pain mentally,
sleepless nights, distrust with men, distrust
with authority, self-doubt, issues with
self-worth, issues with trust, to name a few.

Q. You didn't see any of these things
happen to your vehicle, though, did you?

A. You mean as 1n watching Derek Cox go
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after my property?

Q. Yes.

A. Specifically, no.

Q. And you didn't have to pay for any of
the repairs; is that correct?

A. Correct.

Q What year is your 4Runner?

A. I believe 2018.

0 So you were driving a newer vehicle
after the repairs to your BMW were already made
that you didn't watch get damaged, but you have
trauma because of that. Is that what I'm
understanding from you?

A. Can you repeat that?

Q. I'm just trying to understand how you
have trauma from something that you didn't
witness happen.

A. I don't believe that you need to watch
something happen to experience trauma from it.

Q. Did Mr. Cox ever threaten you
physically?

A. In terms of his words, no; his actions,
yes.

Q. How did he threaten you physically in

terms of his actions?

31
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A. The car being one, as well as all the -1
other things I stated prior. |

Q. Well, how does that threaten you
physically? I don't understand.

A. The actions were not to me physically,
but there was all the -- there was a fear that
what is stopping him from going after my property
to my body.

Q. Did he ever threaten to do that to you?

A. No.

Q. Did you ever have any sort of physical
altercation with him?

A. Not to my knowledge.

Q. Did he ever verbally abuse you?

A. Not to my knowledge, but it could have
happened.

Q. Did you have any emotional issues before
you moved in with Mr. Cox?

A. Such as?

Q. Well, the things that you're describing
today, lack of self-worth, self-doubt, things
like that. Did you experience any of that before
you moved in with Mr. Cox?

A. Not to my knowledge.

Q. So you didn't have any of those issues
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as a result of your relationship with your
father?

A. Not to my knowledge.

Q. According to the complaint you've
asserted that Mr. Cox erased security footage
from the home security system. What evidence do
you have of that?

A. What I was made aware of by my parents.

Q. So you don't actually have any firsthand

knowledge of him doing that?
A. What I do recall from the situation is

we did have security footage in the house, a

security system. There was a security box at the

time. And the last I recall seeing the security
box was Mr. Cox leaving _ with
it and then hearing that there ~-- that's really
the last I ever heard of it.

Q. What do you mean a security box?

A. It was like a hard drive of what was on
the security footage.

Q. And he left with 1t before or after the
damage was done to your vehicle?

A. After the damages were done.

Q. And why do you specifically recall him

leaving with it?
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A. That's what I recall. I don't know why
I specifically recall that, but that's what I do
recall.

Q. You don't know what happened with the
security box?

A. I don't recall the details of what
happened after with the security box, no.

Q. Did you ever ask him what happened to
the security footage?

A. No. Communication with Mr. Cox was
minimal.

Q. The complaint also alleges that Mr. Cox
took your shoes and tossed them into the
waterway. Who purchased these shoes?

A. I'm not sure who purchased the shoes.

Q. What kind of shoes were they?

A. Adidas Ultraboost. They were gray and
black.

Q. Do you know how much they cost?

A. 1 could not give you the exact price of
what they cost.

Did you ever get a new pair of Adidas?

A. I did.
Q. Who bought you the new pair of Adidas?
A. My mom.
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I'm sorry, did you say your mom?
Uh-huh.

Did you witness the shoes being tossed

into the waterway?

A.
Q.
A,

letter.

Q.

I did not.
How do you know that Mr. Cox did it?

I believe it's written in the confession

Tell me what you know about that

confession letter.

A.
lawsuit,
Q.
A.
Q.

That is a list of everything in this
signed by Mr. Cox.

Who drafted it?

['m not sure who drafted the letter.

So you don't know that Mr. Cox

specifically wrote that letter?

A.

there at

letter.

Specifically, no, because I was not
the time that the letter was drafted.
Were you present when he signed it?

I was not.

MS. WHITE: I do have copies of that
Go ahead and mark that.

(Exhibit 2 was marked for

identification.)

BY MS.

WHITE:
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Q. What does omission mean?

A. I'm not sure. I don't have a dictionary
in front of me.

Q. It doesn't say Letter of Admission,
though, does it?

A. No. It says Letter of Omission.

Q. Whose handwriting is this? Do you know?

A. I believe it is Mr. Cox.

Q. And what's the basis of that belief?

A. I know it's not mine, and I do not
believe it to be my mother's. I'm unsure who
else's handwriting it would be besides me and my
mom and Mr. Cox.

Q. But you don't know specifically that it
1s his handwriting; is that correct?

A. T would feel comfortable saying it is
Mr. Cox, but I could not say without a shadow of
a doubt that it is Mr. Cox.

Q. Fair enough. Do you know the
circumstances around what happened when this
letter was signed?

A. 1 do not know the exact details of what
occurred with this letter, no.

Q. Do you know any details about what

occurred?
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A. I know my mom confronted Mr. Cox and
this was the outcome of the confrontation, T
believe.
Q. Was this before or after your mom and
Mr. Cox got divorced?
MR. SPIRAKIS: Off the record for a
moment.
MS. WHITE: Sure.
(Discussion off the record.)
BY MS. WHITE:
Q. At some point your mom requested a
divorce from Mr. Cox; is that correct?
A. I'm unsure if she has.
Q. At some point your mom and Mr. Cox
separated; i1s that correct?
A. I believe so.

Q. Was this Letter of Omission signed

before or after that request for separation was

made?

A. Do you, by chance, know when the letter

of separation was made?

Q. I don't. That's why I'm asking you

about it. It looks like there's a date up there

but it's kind of cut off so I can't tell. 1

didn't know if you had anymore information about
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that.
A. I do not.
Q. Well, the last line says, "I will make
car payments on the CLS 550." And I don't have

my glasses, so I'm having a little trouble
reading it. And the next line says, "At payoff I
will sign over title." Do you know what that's
about?

A. I know my mom drives a CLS 550.

Q. Do you know, as part of their separation
agreement, if there was anything regarding the
CLS 550°7?

A. I cannot speak on their separation. I
was not separating from either of the parties.

Q. I'm aware of that. I was Jjust asking if
you knew. What damages do you still have as a
result of your shoes being thrown away?

A. The same damages | stated with regard to
the vehicle.

Q. But you didn't witness it happen?

A, Correct.

Q. And you got new shoes?

A. Yes.

Q. Did you treat with any physicians due to

any of your mental anguish as a result of the
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arguments that you've alleged that Mr. Cox and
your mother engaged in?

A. I do not recall.

Q. The complaint also states that Mr. Cox
put soap on your toothbrush. What evidence do
you have of this happening?

A. I was uninformed of anything to do with
my toothbrush until college, when this lawsuit
started. 1 believe there is evidence of that. I
do not currently have it on me at the time,

Q. What evidence is there of that?

A. 1T believe there is video evidence of it
as well as on this letter.

Q. Tell me the circumstances, how you were
first made aware of the soap being put on your
toothbrush.

A. T was made aware with the start of the
lawsuit as my mom communicated with my attorney
of the details that had occurred between Mr. Cox
and myself.

Q. Did you know about the toothbrush issue
before or after you filed the lawsuit?

A. After I filed the lawsuit.

Q. Is that the same for what you've alleged

that Mr. Cox has done with the toothbrush and his
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the lawsuit?

A,

Q.

Yes.

And there are some videos that you are

not in possession of; is that correct?

A.
them.
Q.

At this time I'm not in possession of

But at some point you've been in

possession of them?

A.
Q.

she took

A,

Q.

['ve seen parts of the videos.
And who showed you these videos?
I believe my mother.

Do you know why your mom took those

I do not specifically recall.

Has your mom ever explained to you why
those videos?

I do not believe so.

Do you know when the videos were taken?

While I was a resident at _

Do you know what vyear?
I do not.

Do you know what room Mr. Cox was in

when those videos were taken?
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A. I believe the upstairs bathroom that Mr.

Cox, my mother and myself all used.

Q. You shared a bathroom with your mom and
your stepfather when you lived there?

A. Yes,.

Q. Did you have your own bathroom in his
house?

A. At the time the video was taken I did
not.

Q. At some point when you lived with them
did you have your own bathroom?

A. When I was moved downstairs I did.

Q. Why did you go from using your own

bathroom to the bathroom that your mother and Mr.

Cox shared?

T

A. It was the opposite order. went from
using a bathroom with Mr. Cox and my mother to

then using my own bathroom.

Q. Let me ask this, why, at any point, were

you sharing a bathroom with Mr. Cox and your
mother?

A. I have always shared a bathroom with my
mother as well as -- the only reason that I know
of is that I've always shared a bathroom with my

mom. I guess you could say the only other
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bathroom upstairs was with Mr. Cox's daughter,
]

Q How many bathrooms are in the house?

A. Half baths or full baths?

Q Let's talk full baths.

A. Three. But I'm not sure if all three
were functional throughout my stay at Mr. Cox's.

Q. What do you mean they weren't
functional?

A. The one bathroom that I did end up using
when I was moved from upstairs to downstairs, I'm
not sure if that bathroom was always working like
as a full bath. I'm not sure if the shower was
always working. I never used that bathroom for
more than to wash my hands before, prior to
moving downstairs.

Q. Do you have any reason to believe that
it wouldn't work as a full bathroom?

A. Not that I hadn't used it before --
prior to moving down there, vyeah.

Q. So you haven't used it, but you don't
know that it didn't function?

A. Yes.

Q. 'hree full baths. How many half baths

were in the house?
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