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Ordr_Jan_Defalt.pdf
Ordr_Sept_dsms.pdf
1st_brief_apl.pdf
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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, South Carolina 29211 

RE: Rose Bernard, Appellant, v. 
Lucas Green; Aperture Investigations, Respondent,  Case No. 2022-CP260-5492

Dear Ms. Kitchings:

I just sent an email requesting the filing of my appeal to this court for Oct. 9. However, I just
realized that it is Columbus Day and the lower courts will not be open, either. Please
delete that email and its attachments because the new paperwork that is enclosed with this
email has the correct appeal date that will reflect Oct. 11. Thank you and sorry for any
inconvenience this may cause. 

As I mentioned before, I have enclosed all the forms necessary for an appeal to this court in
pdf format. The first attachment is a letter to this court to be filed, which outlines documents
included for appeal purposes. The 2nd and 3rd are the lower court Orders appealing from. The
4th attachment is my initial brief, and the 5th is one large document containing, Notice of
Appeal, designation of matter to be included and proof of service. 

Thank you for your time and attention. 

Rose Bernard
b4ornot@gmail.com
843-443-5825
830 Bay St., Apt 2
Myrtle Beach, SC 29577

mailto:b4ornot@gmail.com
mailto:ctappfilings@sccourts.org
mailto:b4ornot@gmail.com



LETTER TO THE APPELLATE COURT CLERK
FILING THE NOTICE OF APPEAL


October 11, 2023 


The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, South Carolina 29211 


RE: Rose Bernard, Appellant, v. 
Lucas Green; Aperture Investigations, Respondent,  Case No. 2022-CP260-5492


Dear Ms. Kitchings:


Enclosed for filing is a Notice of Appeal in the above case. Also enclosed are the following: 


1) Brief of Appellant 


2) Designation of Matter to be Included in the Record on Appeal 


3) Proof of Service of the notice of appeal on the respondent.


4) A copy of the Default Judgment and the Order of Dismissal which are to be challenged on appeal.


5) The filing fee of $250 will be placed in the U.S. mail on 10/11/23.


** Please note for the record to include my email address as contact  for all matters concerning my 
appeal


Sincerely, 


/s/ Rose Bernard


Rose Bernard 
843-443-5825
b4ornot@gmail.com
830 Bay St., Apt. 2, Myrtle Beach, SC 29577
Pro Se Appellant       


cc: Luther O. McCutchen
(Fax) 843-449-2317 / 843-449-3411 
4610 Oleander Dr., Ste 203, Myrtle Beach, SC 29577
Attorney for Respondent


J. G. Reynolds, Assistant of L. McCutchen, at jgr@lawyersatthebeach.com. 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 


  ) FIFTEENTH JUDICIAL CIRCUIT 


COUNTY OF HORRY ) Civil Action No.: 2022-CP-26-5492 


 


Rose Bernard,  ) 


  ) 


 Plaintiff, ) 


  ) 


v.  ) ORDER OF DEFAULT 


  ) AND ORDER OF JUDGMENT 


Lucas Green; Aperture Investigations, )  


  ) 


 Defendant. ) 


 


This matter is before me pursuant to Defendants’ Motion for a Default Judgment against 


Plaintiff Rose Bernard. After reviewing the Certificate of Service on Ms. Bernard as well as the 


Affidavit of Default against her, copies of which are attached hereto and incorporated herein by 


reference, I conclude that Defendants should be awarded judgment by default. 


Plaintiff Rose Bernard was served with a copy of the Summons to Counterclaim and 


Amended Answer and Counterclaim via email and US Mail on October 19, 2022, pursuant to the 


Code of Laws of South Carolina (1976), as amended, and Rule 5(b)(1) of the South Carolina Rules 


of Civil Procedure. No Answer or other response to the Counterclaim has been received by 


Defendants’ attorney as required by the Summons in this action. 


Further, on December 28, 2022, Plaintiff was served by counsel for Defendants with the 


Notices of Motion Scheduling as to the hearing on Plaintiff’s Motion for Exemption from ADR, 


Defendants’ Motions to Dismiss Defendant Lucas Green and Defendants’ Motion to Remand to 


Magistrate Court. These Notices of Motion Scheduling notified Plaintiff of the hearing to take place 


on January 23, 2023 at 1:30 p.m. via WebEx. Plaintiff appeared at the hearing and did admit she had 


received said documents.  
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On May 27, 2022, Plaintiff signed an Investigative Services Agreement (hereinafter the 


“Contract”) with Defendant Aperture Investigations, LLC (hereinafter “Aperture”) for a retainer of 


$1,500.00 and provided an initial deposit on said retainer in the amount of $700.00. A copy of the 


Contract is attached hereto incorporated herein by reference. There remains a balance of $800.00 due 


and owing on the Contract. By her signature on the Contract, Plaintiff acknowledged that she 


understood and agreed with the terms in the Contract. Those terms included, but are not limited to: 


1. the understanding that Defendants could make no guarantee of Plaintiff’s desired 


results; 


2. the understanding that Defendant Aperture would not be held liable for any failure or 


malfunction electronic equipment, that Defendant Aperture would make every effort to obtain the 


best quality video but that a number of factors could produce lower quality video results; 


3. the understanding that the retainer fee is non-refundable and considered the minimum 


fee, even if case work had not actually started; 


4. the understanding that Plaintiff was solely responsible for the use of the electronic 


equipment utilized and that Defendant Aperture would not be liable for anything related to the use, 


installation or removal of such equipment; 


5. the understanding that in the event that the electronic equipment was lost, stolen, 


damaged or destroyed by any means during its use, Plaintiff would be responsible for the 


replacement cost of the equipment utilized;  


6. the understanding that in the event of non-payment of monetary balances owed, relief 


will be sought in the courts of Horry County, South Carolina and that in the event of such legal 


action, Plaintiff agreed to be responsible for all collection costs, with open balances accruing interest 
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of 1.5% per month (18% per annum) and monthly late processing fees of $45.00 until paid in full; 


and  


7. the understanding that in the event of non-payment of monetary balances owed, relief 


would be sought in court in Horry County, and “client agrees to be responsible for all collections 


costs, including, but not limited to, attorney’s fee; accrued interest; lost wages, late fees and other 


associated collection costs. Open balances will accrue interest of 1.5% per month (18% per annum) 


and monthly late processing fees of $45.00 until paid in full.”  


By signing the Contract, Plaintiff further acknowledged that her case might require special 


electronic equipment and that she understood her responsibility for the applicable charges as well as 


the possibility of electronic malfunctions.  


Plaintiff has failed to remit the balance of the retainer in the amount of $800.00 in breach of 


the Contract with Defendant Aperture, and Plaintiff has failed to return Defendant Aperture’s 


electronic equipment, and Defendants have reason to believe that Plaintiff may have tampered with 


Defendant Aperture’s equipment. Defendants believe they have been damaged in an amount equal to 


the remaining balance of the balance of the retainer.  


As part of Plaintiff’s Contract with Defendant Aperture, Aperture provided equipment for use 


in the home of the Plaintiff; namely, a Brinno TLC 200 Time Lapse video recording camera system 


(the “Video Camera”). Defendant Green, on behalf of Defendant Aperture, made requests, both by 


text message, voice mail message, and in person to Plaintiff for the return of the Video Camera. 


Plaintiff has failed and refused to return said camera system to Defendant Aperture upon request 


following her breach of said Contract. The Video Camera, at the time of purchase, was valued at 


$200.00.  
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It also appears, from the Affidavit of Attorney’s Fees and Costs filed simultaneously 


herewith, that a total of Eight Hundred Twelve and No/100s Dollars ($812.00) have been expended 


related to the Counterclaim in this matter. 


It appears that there is a liquidated sum of $1,812.00 due and owing to Defendants for the 


following: 


A. The remaining balance of $800.00 as called for under the Contract in this matter, 


with said amount being due and owing after all credits have been given; 


B. $200.00 for the cost of the Brinno camera equipment left at Plaintiff’s residence for 


use in the investigation at issue in this matter.  


C. $812.00 for attorneys’ fees and costs related to the Counterclaim of this matter.  


Plaintiff has admitted to being served with the Summons, Amended Answer and 


Counterclaim in this matter and has failed to Answer the Counterclaim. Defendants Lucas Green; 


Aperture Investigations, LLC, are, therefore, entitled to a judgment in the amount of $1,812.00 as set 


forth above.  


It is, therefore, ORDERED, ADJUDGED and DECREED that Defendants, Lucas Green; 


Aperture Investigations, LLC, be, and are herein, granted a judgment by default against the Plaintiff , 


Rose Bernard, in the amount of One Thousand and 00/100 Dollars ($1,812.00).   


AND IT IS SO ORDERED. 


 


              


       Presiding Judge, Fifteenth Judicial Circuit 


_________________, 2023 


Conway, South Carolina 
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UPON MOTION OF: 


McCUTCHEN VAUGHT GEDDIE 


 & HUCKS, PA 


 


s/ Luther O. McCutchen, III    


Luther O. McCutchen, III (SC Bar #3763) 


4610 Oleander Drive, Ste. 203 


Myrtle Beach, SC 29577 


(843) 449-3411 


lom@lawyersatthebeach.com 


 


Attorneys for Defendants
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF HORRY 


IN THE COURT OF COMMON PLEAS      CASE NO. 2022-CP-26-5492 
 


 
Rose Bernard 


  


Lucas Green 


 


      


  
Aperture Investigations 


PLAINTIFF(S)  DEFENDANT(S) 
 


 


 


Submitted by: Luther O. McCutchen, III 


 


Attorney for :  Plaintiff          Defendant 


or 


 Self-Represented Litigant 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  See Page 2 for additional information. 
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE 


AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  
IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:       
 


ORDER INFORMATION 


This order  ends  does not end the case.   


Additional Information for the Clerk :        


       
 


 


INFORMATION FOR THE JUDGMENT INDEX  


Complete this section below when the judgment affects title to real or personal property or if any amount should 


be enrolled.  If there is no judgment information, indicate “N/A” in one of the boxes below. 


Judgment in Favor of 


(List name(s) below)  
Judgment Against 


(List name(s) below) 
Judgment Amount To be Enrolled 


(List amount(s) below) 


Lucas Green Rose Bernard $1,812.00 


Aperture Investigations Rose Bernard $1,812.00 


            $      


If applicable, describe the property, including tax map information and address, referenced in the 


order: 
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The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this form 


may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or 


additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. 


Note: Title abstractors and researchers should refer to the official court order for judgment details. 


E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page. 


 


               


Circuit Court Judge  Judge Code  Date 


 


       


For Clerk of Court Office Use Only  
 


 


This judgment was entered on the       day of      , 20      and a copy mailed first class or 


placed in the appropriate attorney’s box on this       day of      , 20     to attorneys of record or  


to parties (when appearing pro se) as follows: 


 


 


             


             


             


ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 


   
  CLERK OF COURT  


 


Court Reporter:       
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 


Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 


of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  


 


 


ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON 


PAGE 1.   


 


This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. 
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*********************************** 
FORM 4C INSTRUCTIONS—JUDGMENT IN A CIVIL CASE 


(Instructions for Information Only-Not to be filed with Form 4C) 


 


1. Form 4C-Judgment in a Civil Case has been modified to add order information and 


enrollment instructions for the clerk of court.  The purpose of Form 4 has not changed 


with the exception that judgment information is provided when applicable.  


 


2. Please note that the Form 4C must be attached to all orders that include information to enroll 


in the judgment index.  The clerk will not be responsible for reading the order to determine 


enrollment information.  


 


The attorney or prevailing party will prepare and attach the Form 4C when submitting the 


proposed order that includes judgment enrollment information for the judgment index. The 


judge will review and sign Form 4C when he or she signs an order that includes judgment 


enrollment information for the judgment index.  


 


3. Form 4C is not required to be submitted to the Court with orders that do not include 


information to enroll in the judgment index.  If the clerk receives such an order without Form 


4C attached, the clerk should enter and process the order pursuant to Rule 58 and Rule 77(d), 


SC Rules of Civil Procedure (i.e., the clerk should serve notice of entry of the judgment by 


mail or provide the attorneys with copies of the signed order by other means).  


 


4. The “Information for the Judgment Index” section should be completed when the judgment 


affects title to real or personal property or if any amount should be enrolled.  In the 


“Judgment in Favor of” column, enter the name of the party to whom the judgment is 


awarded.  In the “Judgment Against” column, enter the name of the person to whom the 


judgment is against.  The judgment amount to be enrolled should be noted in the “Judgment 


Amount” column.  As necessary, describe any property referenced in the order if it is to be 


enrolled in the judgment index. If there is no judgment information to enroll, indicate “N/A” 


in one of the boxes in this section of the form.  


 


5. To enter information to accommodate multiple parties, additional Form 4Cs may be used 


as necessary. Additional space may be inserted on the form as necessary. 


 


6. The section “For the Clerk of Court Office Use Only” should be completed by the clerk 


as it has been with the previous version of Form 4.  


 


7. If the matter is on appeal to the Circuit Court, then the parties on the form should be 


changed from Plaintiff and Defendant to Appellant and Respondent.  
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8. If an arbitrator prepares an order after arbitration, the arbitrator should strike through 


“Circuit Court Judge” and indicate “Arbitrator” in the signature block. 


 


 


 


 


9. If a Special Circuit Court Judge, Master in Equity, or Special Referee prepares an order 


after hearing a Circuit Court matter, then he or she should strike through the title “Circuit 


Court Judge” below the signature line and indicate the appropriate title.  


 


10. When an Order of Foreclosure is filed, neither the parties or debt owed should be listed in 


the Information for the Judgment Index Section, unless the foreclosure order specifically 


requires entry of the full judgment amount before the foreclosure sale, pursuant to Section 


29-3-650 of the SC Code.  


 


11. If the deficiency judgment is waived in a Foreclosure action, indicate N/A in the 


“Judgment Amount To Be Enrolled” box.  


 


12. Foreclosure actions should be ended by the Clerk of Court upon receipt of the Order of 


Foreclosure. Subsequent information, including deficiency judgments, can be added to 


the action after the case is ended. The Master in Equity should end the action in the MIE 


system upon the receipt of the Order of Foreclosure.  


 


13. When judgment enrollment information is included in the Information for the Judgment 


Index Section (for example, when there is a deficiency judgment), only the parties who 


the judgment is for and against should be included in the Section.  Subordinate parties 


and lienholders should not be included in the box if there is not a judgment amount 


specifically for or against them.   


 


14. Form 4C is not required to be attached to Transcripts of Judgment and Confession of 


Judgment.  


 


 


 


 


  


  


 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 M


ar 09 12:47 P
M


 - H
O


R
R


Y
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2605492







Horry Common Pleas


Case Caption: Rose  Bernard VS Lucas  Green , defendant, et al


Case Number: 2022CP2605492


Type: Order/Judgment by Default and Form 4


H. Steven DeBerry, IV


Circuit Court Judge 2771


Electronically signed on 2023-03-09 12:19:46     page 10 of 10
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


Rose Bernard for Rose Bernard
Rose Bernard for Rose Bernard


09/06/2023


✔


2022CP2605492


Plaintiff's Motion/Discovery Time Limitation has already been addressed by Judge DeBerry and, therefore, is MOOT.


Plaintiff's Motion/Dismiss Default previously granted by Judge DeBerry does not comply with SCRCP and, therefore,
is DISMISSED.


Plaintiff's Motion/Compel is GRANTED.  Defendant must respond to plaintiff's discovery requests within 15 days.


Lucas Green et alRose Bernard


Horry


✔


✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Horry Common Pleas


Case Caption: Rose  Bernard VS Lucas  Green , defendant, et al


Case Number: 2022CP2605492


Type: Order/Electronic Form 4


Presiding Circuit Court Judge


s/Benjamin H. Culbertson, Judge Code 2148


Electronically signed on 2023-09-06 12:39:08     page 3 of 3


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 S


ep 06 4:44 P
M


 - H
O


R
R


Y
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2605492












THE STATE OF SOUTH CAROLINA
In The Court of Appeals


_______


APPEAL FROM HORRY COUNTY
Court of Common Pleas


Benjamin H. Culbertson, Circuit Court Judge
H. Steven DeBerry, Circuit Court Judge


_______


Civil Case No. 2022-CP260-5492


_______


Rose Bernard,                                                                                       Appellant 


v.


Lucas Green; Aperture Investigations,                                                     Respondent 


_______


BRIEF OF APPELLANT
_______


Rose Bernard 
843-443-5825
830 Bay St., Apt. 2
Myrtle Beach, SC 29577
Pro Se Appellant       
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B) STATEMENT OF ISSUES ON APPEAL


Did the trial Courts err in denying both Rule 55(c) and Rule 60(b) from a default judgement for non-


compliance when multiple Responses had been filed, due to procedural rules?


C) STATEMENT OF THE CASE


1) Appellant filed a civil complaint on August 26, 2022  which is titled: Motion for Review of 


Fraud / Breach of Contract - Motion for Injunction. In response to the Complaint, Respondent filed 


an Answer with 9 counts of affirmative defenses. In the last two paragraphs of the Answer (last 


page), I deduced that a counterclaim was to follow and that it would be based on the affirmative 


defenses contained in the Answer. In response, Appellant filed a Motion for Hearing and Exemption 


from ADR on Oct. 7, 2022.


2) The first hearing was on Jan 23, 2023 with the Honorable Judge DeBerry. Three motions were set 


to be heard:  Appellant's Motion for Hearing and Exemption from ADR (Granted), Respondent's 


Motion to Remand to Magistrate Court and Motion to Dismiss, (both Denied - see Order of 


01/24/23). 


3) On 03/01/ 23, Notice was filed and then sent to me via email that Respondent filed a Motion for 


Default Judgement w/ proposed order for failure to respond to his counterclaim. On March 8, I filed 


two motions, Motion to Dismiss / Set Aside Defendant's Default Request and Motion for Discovery 


/ Set Time Limitations.
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4) The Honorable Judge DeBerry signed Respondent's proposed order for default judgement on 


March 9.  Judge DeBerry also signed Form 4 for a judgement amount of .$1,812.00 and said that the 


case had not ended. On page 2 of Form 4; the additional info confirms: "This action came to trial or 


hearing before the court. The issues have been tried or heard and a decision rendered". 


5) I received notice from the courthouse that my two motions (Motion Dismiss/Set Aside & Motion 


Discovery / Set Time Limitations), were set to be heard on July 12 w/ the Honorable Judge Curtis. 


6) However, on June 9, the Respondent filed a Motion for Continuance w/ propsed order. The 


Honorable Judge Seals signed the proposed order and permitted the continuance for an unknown 


future date. I filed a Motion to Compel Discovery w/ Proposed Order on Aug. 3. 


7) My 3 motions, mentioned above, were set to be heard on Sept. 9, with the Honorable Judge 


Culbertson. They were: Motion to Dismiss / Set Aside Defendant's Default Request (filed 03/08-


Dismissed 09/09),  Motion for Discovery / Set Time Limitations, and Motion To Compel w/ 


proposed order.


8) I am appealing from the default judgement (see Order Of 03/09/23) and the Order for dismissal of 


my motion to dismiss / set aside default (see Order Of 09/09/23). Notice of appeal was served upon 


Counsel for the Respondent Mr. Green; Aperture Investigations.


D)  STANDARD OF REVIEW


1) Rule 55(b)(1):   Judgment. Judgment by default may be entered as follows: Cases Involving 
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Liquidated Damages or Sum Certain Amounts. When the claim of a party seeking judgment


by defult is for a liquidated amount, a sum certain or a sum which can by computation be made 


certain, the judge, upon motion or application of the party seeking default, and upon affidavit of the 


amount due, shall enter judgment for that amount and costs against the party against whom 


judgment by default is sought, if that party has been defaulted for failure to appear and if such party 


is not a minor or incompetent person. A verified pleading may be used in lieu of an affidavit when 


the pleading contains information sufficient to determine or compute the sum certain.


2) Rule 55(c) Setting Aside Default. For good cause shown the court may set aside an entry of 


default and, if a judgment by default has been entered, may likewise set it aside in accordance with 


Rule 60(b)


3) RULE 60(b) in part: "Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; 


Fraud, etc."  


4)  Court errs when a "court dismisses pro se litigant without instruction of how pleadings are 


deficient and how to repair pleadings." Sims v. Aherns, 271 SW 720 (1925) B.Platsley v. CIA, 953 


F.2d 25, 26 28 (2nd Cir. 1991)


5)  “allegations such as those asserted by petitioner, however inartfully pleaded, are sufficient to call 


for the opportunity to offer supporting evidence. ” Haines v. Kerner, 404 U.S. 519, 92 S.Ct. 594, 30 


L.Ed.2d 652 (1972) ” Marshall v. Brierley, 461 F.2d 929, 930 (3d Cir. 1972)


6)  “element of discretion given to the trial judge makes it clear the party requesting a judgment by 


default is not entitled to one as of right, even when the defendant is technically in default. 10 C. 
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Wright, A. Miller and M. Kane, Federal Practice and Procedure, § 2685.” Ricks v. Weinrauch, 293 


S.C.372, 375 (S.C. Ct. App. 1987)


7)  "There can be no sanction or penalty imposed upon one because of his exercise of Constitutional 


Rights." Sherar v. Cullen, 481 F. 2d 946 (1973)


8)  “Under S.C.R. CIV. P. 55(c), as under F.R. CIV. P. 55(c), the standard for granting relief from 


an entry of default is "good cause." Ricks v. Weinrauch, 293 S.C. 372, 360 S.E.2d 535 (Ct.App. 


1987); H. LIGHTSEY AND J. FLANAGAN, supra at 82. ” Wham v. Shearson Lehman Bros., 298 


S.C. 462, 465 (S.C. Ct. App. 1989)


9)  “An order based on an exercise of that discretion, however, will be set aside if it is controlled by 


some error of law or lacks evidentiary support. Ricks v. Weinrauch, supra.” Wham v. Shearson 


Lehman Bros., 298 S.C. 462, 465 (S.C. Ct. App. 1989)


ADDITIONAL AUTHORITIES


10) The Federal Rules reject the approach that pleading is a game of skill in which one misstep by 


counsel may be decisive to the outcome, and accept the principle that the purpose of pleading is to 


facilitate a proper decision on the merits. Cf. Maty v. Grasselli Chemical Co., 303 U. S. 197. Conley 


v. Gibson, 355 U.S. 41, 48 (1957)


11) allegations of the pro se complaint, which we hold to less stringent standards than formal 


pleadings drafted by lawyers, it appears `beyond doubt that the plaintiff can prove no set of facts in 


support of his claim which would entitle him to relief.' Conley v. Gibson, 355 U.S. 41, 45-46 [78 
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S.Ct. 99, 2 L.Ed.2d 80] (1957). See Dioguardi v. Durning, 139 F.2d 774 (CA 2 1944)." 92 S.Ct. at 


595.Marshall v. Brierley, 461 F.2d 929, 930 (3d Cir. 1972)


12) "...statement by the Supreme Court of the United States in Arnold v. Panhandle & Santa Fe Ry. 


Co., 353 U.S. 360, 77 S.Ct. 840, 1 L.Ed.2d 889, as follows, '* * * the assertion of Federal rights, 


when plainly and reasonably made, is not to be defeated under the name of local practice.' Missouri-


Kansas-Texas R. Co. v. Shelton, 383 S.W.2d 842, 850-51 (Tex. Civ. App. 1964)


13) U.S. Supreme Court has instructed courts to "apply a more flexible standard in determining the 


sufficiency of a pro se complaint than they would in reviewing a pleading submitted by counsel. See 


e.g., Hughes v. Rowe,449 U.S. 5, 9-10, 101 S.Ct. 173, 175-76, 66 L.Ed.2d 163 (1980) (per curiam); 


Haines v. Kerner,404 U.S. 519, 520-21, 92 S.Ct. 594, 595-96, 30 L.Ed.2d 652 (1972) (per curiam); 


see also Elliott v. Bronson,872 F.2d 20, 21 (2d Cir. 1989) (per curiam)." Platsky v. C.I.A, 953 F.2d 


26, 28 (2d Cir. 1991)


E) ARGUMENT


1) Because procedure rules are created to promote fairness in court proceedings; they are lengthy 


and sometimes complicated but were never meant to exclude pro se litigants. The U.S. Supreme 


Court, in various ways, has ruled that courts should be lenient and observant to ensure  that 


procedural rules don't take precedence over fundamental rights of pro se persons. Trial Courts erred 


when they didn't allow equal access and equal protections of constitutional and state laws.


2) RESPONDING TWICE TO RESPONDENT'S ANSWER / COUNTERCLAIM


a) All civil cases are sent to ADR.  ADR and Common Pleas court are two diffrent kinds of 
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proceedings. It was my impression that until a motion to be removed from ADR was approved, 


related matters about my case could only then be conducted and/or issues addressed by a court.   For 


example, I began attempting discovery on Feb. 3 after my motion to be removed from ADR was 


granted in January (see Motion Discovery / Set Time Limitation page 1, showing filed 03/08/23).


b) Even tho the Answer & Amended Answer/Counterclaim seems more like a play on words, I did 


respond on two occasions. 


3) FIRST RESPONSE


a) My Motion / Exemption from ADR was meant to serve a dual purpose. In the last two paragraphs 


of the Answer (last page), I deduced that a counterclaim was to follow and that it would be based on 


the affirmative defenses contained in the Answer. 


b) From my understanding of what was being said in Respondent's Answer and Amended Answer / 


Counterclaim, compared to the claims I already had made in my Complaint, my motion to be 


exempt from ADR filed on Oct. 7, 2022, was my response to the Respondent. I didn't file an 


additional response because Respondents' Answer and Amended Answer / Counterclaim, are 


virtually the same and there was nothing said in the counterclaim that wasn't the exact opposite of 


my Complaint. 


c) For example, Respondent's "affirmative defense by way of counterclaim" ( para. 23 thru 28), is 


saying that I am obligated by contract to pay the defendant a $1500.00 retainer fee and only paid a 


deposit of $700.00, thus, owing a remaining balance. In paragraph 5 of my Complaint, it states that 


due to the nature of the prior existing situation, Respondent Mr. Green accepted a $700.00 retainer 
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fee and I attached a copy of my cashed check, signed by Mr. Green, which notes 1/2 pay (p. 9, Ex. 


B). 


d) The Respondent's other "affirmative defense by way of counterclaim" (para. 30 thru 35),  follows 


in similar fashion, where I had already mentioned issues concerning the camera from my perspective 


in paragraphs 6-10 of my Complaint.   


e) My Complaint is titled fraud / breach of contract and throughout the Complaint attempts were 


made to express those concepts  which culminated to a conclusion in paragraph 11 of my Complaint 


that states:   


"11. Defendant knew he never had the proper equipment or ability to accept the job he was hired to 


do. He was made aware of my circumstances and the duress it causes but his actions were 


schematic; he betrayed my trust and came into my home under guise. He deprived me of the ability 


to hire services from another company that would've been able to be of assistance then put me in a 


position of having further hardship."


f) In paragraph 3 of my Motion for Hearing /Exemption from ADR that was filed Oct. 7, 2022, I 


stated: "In his response to the complaint, Defendant denies responsibility which is incongruent for 


the purposes of an ADR session."  Respondent's position was the same in his Amended 


Answer/Counterclaim. 


g) It appeared to be a "he said" "she said" situation that couldn't be properly addressed at that time 


and w/o evidence.  I believed Respondent could reasonably deduce my response to be that he 


"doesn't feel responsible" due to the contents of my Complaint and that it already brought up the 


issues in the counterclaim. It didn't make sense to me that actual paperwork stating, "I already
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denied your counterclaims and please read my Complaint" would have been sought. 


h) “Under S.C.R. CIV. P. 55(c), as under F.R. CIV. P. 55(c), the standard for granting relief from an 


entry of default is "good cause." Ricks v. Weinrauch, 293 S.C. 372, 360 S.E.2d 535 (Ct.App. 1987); 


H. LIGHTSEY AND J. FLANAGAN, supra at 82. ” Wham v. Shearson Lehman Bros., 298 S.C. 


462, 465 (S.C. Ct. App. 1989)


4) SECOND RESPONSE


a) The ADR hearing was on Jan 23, 2023 with Honorable Judge DeBerry presiding and 3 motions 


were set to be heard (see Order 01/24/23:  Appellant's Motion for Hearing and Exemption from 


ADR (filed 10/07/22), Respondent's Motion to Remand to Magistrate Court (ulterior motive for 


award request) and Motion to Dismiss  (no cause of action-both filed 10/19/22). 


b) The discussion was confusing because Respondent was moving forward with the two motions he 


filed to be heard on the same date, as well as, additional issues he brought up that I was not 


expecting.  The additional issues included, "notice was not served to Respondent Green", and 


"plaintiff did not respond to counterclaim". 


c) I wasn't even aware that it was allowed for Respondent to move forward with his interests, at that 


particular time, due to the pending judgement on ADR issue. 


d) Respondent mentioned to the judge that I had not responded to his response/counterclaim; with 


an upward inflection to his tone. The judge replied by instructing me to respond to the counterclaim. 


This only heightened my confusion because I wasn't sure what was meant by his instruction. 
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e) I began to wonder if the judge actually read the initial filings, as I didn't expect that he would 


because it was an ADR Motion hearing. I no longer could tell if Respondent's motions were denied 


based on asking too soon (as I first thought), or if it was based on the contents of my actual 


Complaint / his argument. 


f) Following the judge's instruction, I figured it had to be a titled response and different from the 


ADR motion. I filed a response on 02/01/23 that states, Response to Counterclaim of Defendant and 


attached supporting evidence (last page and para 1c of Response) from my Complaint regarding the 


status of the original contract per Respondent Green. 


5) JUDGEMENTS: DEFAULT and DISMISSAL


Upon learning of the default request w/proposed order, I filed my Motion to Dismiss / Set Aside 


Defendant's Default Request on March 8 (p. 1-filing date).  I asked the clerks to give my motion to 


the judge who will get Respondent's default request.  Outside of this effort, I didn't know how else 


to proceed. 


6) DEFAULT


a) The Honorable Judge DeBerry signed the proposed order for default judgement on March 9. 


Form 4 was included stating the case had not ended and on page 2, it confirms that a hearing was 


conducted and issues were heard before a decision was rendered (see Order Of 03/09/23). 


b) I hadn't recieved Notice of the hearing mentioned in the Order and, therefore, wasn't present.  Due 


process and equal protection of laws are fundamental rights. If the "issues" mentioned in this Order 


have anything to do with viewing evidence, it would then seem to not be an impartial decision. 
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c) The right to have access: “allegations such as those asserted by petitioner, however inartfully 


pleaded, are sufficient to call for the opportunity to offer supporting evidence. ” Haines v. Kerner, 


404 U.S. 519, 92 S.Ct. 594, 30 L.Ed.2d 652 (1972) ” Marshall v. Brierley, 461 F.2d 929, 930 (3d 


Cir. 1972)


d) Eventually, I came to a conclusion that a judge signing a proposed default order only has to 


consider Rule 55(c) upon motion w/ proposed order from the aggrieving party (in this particular 


situation). Hence, the judge didn't get my Motion Dismiss / Set Aside Default because I filed it w/o 


a proposed order and he must have considered this as the "failure to appear" requirement of Rule 


55(b)(1).


e) "There can be no sanction or penalty imposed upon one because of his exercise of Constitutional 


Rights." Sherar v. Cullen, 481 F. 2d 946 (1973)


f) “An order based on an exercise of that discretion, however, will be set aside if it is controlled by 


some error of law or lacks evidentiary support. Ricks v. Weinrauch, supra.” Wham v. Shearson 


Lehman Bros., 298 S.C. 462, 465 (S.C. Ct. App. 1989)


7) DISMISSAL


a) My Motion Dismiss/Set Aside Default, that was meant to be considered before the default 


judgment, was transitioned into becoming a motion for Rule 60(b) consideration. I didn't file 


additional paperwork because my motion asking not to allow default judgement was pending. 


b) A hearing was conducted on 09-09-23 with the Honorable Judge Culbertson regarding three 


motions I filed. Two were filed on 03-08-23; Motion Dismiss /Set Aside Defendant's Default  


Request (p. 1- filing date) and Motion Discovery /  Set Time Limitations. The third motion was filed 
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08-03-23; Motion to Compel Discovery w/ proposed order. Form 4 was signed by Judge Culbertson 


(see Order Of 09/09/23),  and in regard to Motion Dismiss / Set Aside, states: 


c) "Plaintiff's Motion/Dismiss Default previously granted by Judge DeBerry does not comply with 


SCRCP and, therefore, is DISMISSED."


d) I'm not confident with my understanding for the decisions made by Judge Culbertson, but I don't 


have an Order stating that my Motion to Dismiss / Set Aside Defendant's Default Request was 


Granted. 


e) Court errs when a "court dismisses pro se litigant without instruction of how pleadings are 


deficient and how to repair pleadings." Sims v. Aherns, 271 SW 720 (1925) B.Platsley v. CIA, 953 


F.2d 25, 26 28 (2nd Cir. 1991)


8) RESPONDENT WOULD NOT BE PREJUDICED AGAINST


a) Counsel for Respondent Mr. Green had obtained a default judgement in which it is implied; from 


one perspective, that I abandoned my civil complaint. He prevailed on a contract that was voided by 


Respondent Mr. Green before he was hired. (see Response to Counterclaim of Defendant, Exhibit 


A). He reinstated said contract for the purpose of getting more money from me, via a counterclaim, 


than the agreed upon amount and terms, at the time he was hired.  He prevailed on the concept that I 


am supposed to pay his client money to have no responsibility other than make an effort to collect a 


check, after any agreement had been rendered.


b) “element of discretion given to the trial judge makes it clear the party requesting a judgment by 


default is not entitled to one as of right, even when the defendant is technically in default. 10 C. 
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Wright, A. Miller and M. Kane, Federal Practice and Procedure, § 2685.” Ricks v. Weinrauch, 293 


S.C. 372, 375 (S.C. Ct. App. 1987)


F) CONCLUSION


For the reasons stated above, Appellant, Rose Bernard, asks reversal of the Rule 55 default 
judgement.  


Date: Oct. 11, 2023 Respectfully submitted,


/s/ Rose Bernard


Rose Bernard
843-443-5825
830 Bay St., Apt. 2
Myrtle Beach, SC 29577
Pro Se Appellant       
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