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STATEMENT OF ISSUES ON APPEAL

WAS THERE AN EX POST FACTO VIOLATION BY THE DEPARTMENT OF
PROBATION, PAROLE AND PARDON SERVICES?

DID THE ADMINISTRATIVE} LAW COURT ERR BY DISMISSING THE
APPEAL FOR NOT EXHAUSTING ALL ADMINISTRATIVE REMEDIES?

i’



"« STATEMENT OF.THE CASE

' On January 23, 2010, the Appellant did possess with intent to distribute 4.5 grams of
marijuana. He was arresteil by an officer with the South Carolina Highway Patrol.
On September 16, 2011, the Appellant pled guilt& to Possession with Intent to Distribute
Marijuana before the Honorable Benjamin Culbertsnn'and received five years incarceratinn.
' On February 27, 2013, the Appellant made his initial appearance before theParole Board.
Upon the conclnéion of this hearing, the Board decided to deny the Appellant an opportunity to
- be released on parnle due to: 1) 4the nature and seriousness of the current offen;e; 4) prior'
criminal record indicates poor community adjustment; and 5) failure to successfully Cornplete a
cornmunity superlvision program. On January 23, 2013, before the parole hearing was even held,
the Appellant decided to file a notice of appeal bef0re the Administraiive Law Court (ALC). On
J anuary 3‘1,’ 2013, Ralph King Anderson, IIJ, Chief Administrative Law Court J udge released an -
order dlsmissmg the Appellant’s appeal with prejudice. (R.p.12-p.13).
Within his notice of appeal the Appellant alleges that the Department of Probation Parole
. and Pardon Services (the Department) violated the Ex Post Facto Clause when it held h1s parole
hearing inF eb.'ruary, and that since he was denied parole at that hearing that now his
administrative remedies have been exhausted. Inresponse, the Reépondent argues thatp there is no .
‘ Ex Post Facto Clause violation by the l)epartment. Furthermore, even though his parole hearing
has been heard subsequent to this Appeal, Appellant has not exhausted his administrative
- remedies in this case becanse he has not appealed the parole board’s actual decision to deny llim ,

parole. The final brief of the Respondent presenting its position follows.



ARGUMENTS

1. THE DEPARTMENT DID NOT VIOLATE THE EX POST FACTO CLAUSE.

| The Ex VPost Facto Clauses of the United States Constitution and the State of South
Carolina Constitutions only apply to the retroactive application of laws passed subsequent to the‘
commission of an offense. U.S. Const. art. I, § 10; S.C. Const. art. I, § 4.

In the Appeliant’s case, the offense was committed cn January 23, 2610. While the Crime
Reduction and Sentencing kefom Act of 2010 did pass later thnt year, which amended numerous
drug offense penalties and collateral consequences, the Act did not change for the worse the
parole eligibility tor the Appellant’s offense. S.C. Code Ann. 44—53-370(b)(2).

o AAppellant’s brief alleges that the Res’pondents changed his classification to violent and

" not parole eligible. That cléssi_ficatio_n comes from 't_he\ South Carolina Department of
Correcticns, not the Department of Probaticn,\l‘Parole and Parcion Services. When the error was
found, it was corrected and Appellant received his parole hearing in Feb_niaiy.

Lastly, the Appellant’s z_tssertion that the ex post 'facto clauses were Viclated félls short of

-meeting the definition of ex nost facto, because the Appellant is not claiming that he "was
adverseiy affecte(i by a change in the law, but in an erroneous classification by the Department of
Ccnections. State v. Walls, 34é S.C. 26, 558 S.E.2d 524 (2002), sets forth the two conditions for
alaw to be considered ex post facto: A

For a law to fall within ex post facto prohibitions, two critical elements must be present.

First, the law must be retroactive so as to apply to events occurring before its enactment. -
Second, the law must disadvantage the offender affected by it.

1d. at 30, 525. - - o !

Before applying the critical elements, the courts must have a law in question. Therefore,



<

Appellant’s argument that the Department violated the Ex Post Facto clauses of the State and

Federal constitutions fails.

2. THE APPELLANT HAD NOT EXHAUSTED ALL ADMINISTRATIVE ‘
REMEDIES, AND THE COURT OF APPEALS IS NOT THE PROPER VENUE.

The ALC OrdeJr dismissing the Appellant’s claim occurrecI béfbre the Appellant appeared
befére the Parolé Board. Citing Ward v. Stat'e,’ 343 S.C. 14, 538 S.E.Zd 245 (20010),. the ALC was
required to dismiss the appeal because he had not éxilausted his administrative remedies. ‘

The parole hearing was hear(‘liF_ebruary 27, 20I3, after wjhich the Parole Board denied the
. Appellant’s request for pafole. The I30ard cited the-Appellant’s crimi;lal histofy, failure to
complete other terms of community supervision, and the ﬁa;ure’ of the offense as its grounds to
dehy ‘parole. Thé AppelIz;Ilt has not. ap.i:f)ealed this ldecisi(‘)ni’ to the proper C(Iurt: which wbuld be
the ALC. o

- While the Depértment does not dispute the Appellant’s right té judif:ial reviewi of its

decision to deny Appellant parole, the Appellant must first submit the'décision to the ALC.

Steele v. Benjamin, 362 S.C. 66, 606 S.E.2d 499 (Ct. App. 2004). Indeed, this Court cannot

review a decision that has not been rendered.



CONCLUSION

Based on the foregoing reasons the Respondent respectfully requests that the Appellant’s

appeal be Dismissed.
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