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Cc: Alicia Terwilliger Ph.D.; Andrew Lindemann; Bobbi Myers; Clayton B. McCullough, Esquire; Emily Sheets; Jennifer
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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good morning,

| hope this finds you well. Attached for filing in the above-referenced matter, please find the
following documents:

¢ Respondents’ Reply in Opposition to Appellants’ Motion to Strike Materials Designated by
Respondents for Inclusion in Record on Appeal
¢ Proof of Service

All counsel of record is copied on this email.

Please let me know if you have any questions or concerns. Thank you.

Alicia Terwilliger Ph.D.
Paralegal, McCullough m Khan m Appel

0: (843) 937-0400 | F: (843)937-0706
E: Alicia@mklawsc.com | W: www.mklawsc.com
A: 2036 eWall Street, Mount Pleasant, SC 29464

i@

THE INFORMATION CONTAINED IN THIS COMMUNICATION IS ATTORNEY PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF
THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION,
DISTRIBUTION OR COPY OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
COMMUNICATION IN ERROR, PLEASE IMMEDIATELY CONTACT ME. THANK YOU.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Jennifer B. McCoy, Circuit Court Judge

Appellate Case No. 2022-001208
Case No. 2018-CP-10-03286

Karolina Richardson and Krista Richardson,

Respondents,

V.

Mt. Pleasant Square Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry Capital
Corporation, and GREP Southeast, LLC,

Appellants.

RESPONDENTS’ REPLY IN OPPOSITION TO
APPELLANTS’ MOTION TO STRIKE MATERIALS
DESIGNATED BY RESPONDENTS FOR INCLUSION
IN RECORD ON APPEAL

Appellants Mt. Pleasant Square Associates, II, LLC d/b/a Oyster Park Apartments,
Dewberry Capital Corporation, and GREP Southeast, LLC’s Motion to Strike Materials
Designated by Respondents should be denied. The applicable rule is found at Rule 210(c),
SCACR:

RECORD ON APPEAL

(c) Content. The Record on Appeal shall include all matter designated to
be included by any party under Rule 209 and shall comply with the

requirements of Rule 267. The Record shall not, however, include matter
which was not presented to the lower court or tribunal....(emphasis added).





There is no question that the materials at issue were designated by the Respondents AND presented
to the lower court. Appellants’ Motion to Strike ignores the actual language of Rule 210 and
attempts to replace the word “presented” (the actual word / standard contained in SCACR) with
the word “filed.” There is no requirement that the documents need to be filed — only presented to
the lower court.

As background, the materials Appellants seek to strike from the record include
correspondence from the undersigned attorney to the multiple attorneys for Defendants /
Appellants related to ongoing discovery issues. Plaintiffs / Respondents repeatedly requested the
same information — the production of mold complaints from renters at Oyster Park. Defendants /
Appellants continued to delay and ignore the requests. As a result of the continued refusal to
produce this information, Plaintiffs / Respondents spent countless wasted time and money seeking
this information in written discovery, depositions, and costly electronic discovery searches.

The week before the trial, Defendants / Respondents disclosed, for the first time, that neatly
organized 3-ring binders containing this information were sitting on the Property Manager’s
bookshelf at Oyster Park. The day before trial, this information was finally produced. Plaintiffs /
Appellants moved for sanctions. In support of this motion, the undersigned sent an email to the
Trial Court containing correspondence regarding the discovery issue that was at the heart of the
Motion for Sanctions.

Specifically, on Sunday, July 17, 2022, Plaintiffs’ / Respondents’ counsel emailed the Trial
Court twelve (12) exhibits in support of their motion for sanctions.

The email stated as follows:

Please allow this email to serve as a supplement in support of our Motion for

Sanctions filed on Friday. The issue is the failure, until Friday, to produce records

of approximately 50 mold complaints made by tenants at Oyster Park. I have
attached some of the more specific letters and emails on this issue, however, based





on the trial preparation this is by no means complete. [ would also stress that I have
had countless conversations with the lawyers for the Defendants over the past 3.5
years trying to obtain this information.

The following materials are attached hereto:

Exhibit 1 Letter dated Jan. 25, 2019 to Jamie Ackerman asking for Defendants
to supplement discovery to include mold complaints — this information was not
provided in their discovery responses.

Exhibit 2 Letter dated Feb. 19,2019 to Jamie Ackerman again asking for mold
complaints (Defendants only produced information about Plaintiffs complaints).

Exhibit 3 Motion to Compel

Exhibit 4 Letter dated Dec. 19, 2019 to Douglas Leadbitter asking for
supplemental responses to provide mold complaints.

Exhibit 5 Letter dated July 7, 2020 asking for an update on discovery
including Oyster Park resident mold complaints.

Exhibit 6 Email from Gower Wooten and Darnelle — they are “waiting on
some additional information from Defendant to respond”

Exhibit 7 Motion to Compel

Exhibit 8 Letter to Doug Leadbitter dated Sept. 24, 2020 asking to supplement
responses to mold complaint and confirming will take up with Court at hearing

Exhibit 9 Order dated Jan. 10, 2021 from Judge McCoy granting Plaintiffs’
Motion to Compel (ESI searches and supplement of mold claims)

Exhibit 10 Email from Kirkley White dated Dec. 10, 2021 stating the ESI
search would cost “anywhere from $15,000 to $50,000” and stating that it was
unnecessary because Defendants produced all mold complaints that Defendants
have in either hard copy or electronically

Exhibit 11 Email from Emily Sheets (in response to finding an email about a
“mold book™ kept by Oyster Park staff) dated June 24, 2022 stating Defendants
have produced everything we have but she would verify

Exhibit 12 Supplemental document production dated Friday, July 15, 2022
producing approximately 1000 additional documents containing, among other

things, an additional 40-50 resident mold complaints.

(Exhibit A).





This is clear evidence the information was “presented” to the Trial Court. Additionally, we
know the Trial Court considered this information when forming its opinion on the Motion for
Sanctions. In the Trial Court’s Order Granting Plaintiffs’ Motion for Sanctions Pursuant to Rule
37(b)(2)(C), SCPCP, it states: “Plaintiffs’ counsel submitted 12 exhibits in support of the Motion
for Sanctions including numerous requests for the Defendants to provide and produce records of
Oyster Park resident’s complaints of mold.” (Exhibit B, p. 2). The Order also specifically
references the Affidavit of Attorney’s Fees and Costs. (Exhibit B, p. 3). Finally, during the hearing
on the Motion for Sanctions, the Trial Court states: “I’ve got the motion and 12 exhibits that were
attached; is that right? All right. The motion has already been filed; is that right? Okay. Happy
to hear from you.” (Exhibit C, at 2:14-17). Thereafter, the hearing is conducted with multiple
direct references to the 12 exhibits at issue. (Exhibit C, at 2:18 — 34:21).

In summary: 1) there is no question the information was presented timely to the Trial Court;
2) there was no objection raised by Defendants / Respondents at any time the information was
presented to the Trial Court (neither to the manner nor contents of the 12 exhibits and Affidavit of
Attorney Fees); 3) the Trial Court received the information; 4) the Trial Court considered the
information when making its decision; 5) the Trial Court referenced, and relied upon, the
information in its Order awarding Sanctions; and finally 6) this same information was, again,
considered and discussed at the hearing on the Motion for Sanctions.

Respondents have complied with Rule 210, SCACR, and this information should be

included in the Record on Appeal. The Respondents’ Motion to Strike should be denied.

[SIGNATURE BLOCK ON NEXT PAGE]





s/Clayton B. McCullough

Clayton B. McCullough, Esq., SC Bar No. 13722
McCULLOUGH KHAN, LLC

2036 eWall Street

Mount Pleasant, SC 29464

(843) 937-0400

(843) 937-0706 (fax)

clay@mklawsc.com

Counsel for Respondents

October 10, 2023
Mount Pleasant, South Carolina
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From: Clayton B. McCullough, Esquire

To: Bobbi Myers; Jeff Ross; Emily Sheets; McCoy, Jennifer Law Clerk (English Maull); Alicia Terwilliger Ph.D.
Subject: Richardson V. Oyster Park
Date: Sunday, July 17, 2022 3:03:51 PM
Attachments: Exhibit 1.pdf

Exhibit 2.pdf

Exhibit 3.pdf

Exhibit 4.pdf

Exhibit 5.pdf

Exhibit 6.pdf

Exhibit 7.pdf

Exhibit 8.pdf

Exhibit 9.pdf

Exhibit 10.pdf

Exhibit 11.pdf

Exhibit 12.pdf

Please allow this email to serve as a supplement in support of our Motion for Sanctions filed on
Friday. The issue is the failure, until Friday, to produce records of approximately 50 mold complaints
made by tenants at Oyster Park. | have attached some of the more specific letters and emails on
this issue, however, based on the trial preparation this is by no means complete. | would also stress
that | have had countless conversations with the lawyers for the Defendants over the past 3.5 years
trying to obtain this information.

The following materials are attached hereto:
Exhibit 1 Letter dated Jan. 25, 2019 to Jamie Ackerman asking for Defendants to supplement

discovery to include mold complaints — this information was not provided in their discovery
responses.

Exhibit 2 Letter dated Feb. 19, 2019 to Jamie Ackerman again asking for mold complaints
(Defendants only produced information about Plaintiffs complaints).

Exhibit 3 Motion to Compel

Exhibit 4 Letter dated Dec. 19, 2019 to Douglas Leadbitter asking for supplemental responses
to provide mold complaints.

Exhibit 5 Letter dated July 7, 2020 asking for an update on discovery including Oyster Park
resident mold complaints.

Exhibit 6 Email from Gower Wooten and Darnelle — they are “waiting on some additional
information from Defendant to respond”

Exhibit 7 Motion to Compel

Exhibit 8 Letter to Doug Leadbitter dated Sept. 24, 2020 asking to supplement responses to
mold complaint and confirming will take up with Court at hearing

Exhibit 9 Order dated Jan. 10, 2021 from Judge McCoy granting Plaintiffs” Motion to Compel
(ESI searches and supplement of mold claims)

Exhibit 10 Email from Kirkley White dated Dec. 10, 2021 stating the ESI search would cost

”anywhere from $15,000 to $50,000” and stating that it was unnecessary because Defendants
produced all mold complaints that Defendants have in either hard copy or electronically

Exhibit 11 Email from Emily Sheets (in response to finding an email about a “mold book” kept
by Oyster Park staff) dated June 24, 2022 stating Defendants have produced everything we have but
she would verify

Exhibit 12 Supplemental document production dated Friday, July 15, 2022 producing
approximately 1000 additional documents containing, among other things, an additional 40-50
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Clayton B, McCullough
Phone: (843) 937-0400
Fax: (843) 937-0706

Clay@amklawsc.com

January 25, 2019

VIA E-MAIL & U.S. MAIL

J. Timothy Wooten, Esq.

Jamie Ackerman, Esq.

Gower, Wooten & Darneille, LLC
223 West Stone Avenue
Greenville, SC 29609
Tim@GWDlawfirm.com

Jamie@GWDlawfirm.com

Re:

Karolina Richardson and Krista Richardson v. Mt. Pleasant Square
Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry Capital
Corporation, GREP Southeast, LLC

Case No.: 2018-CP-10-3286

Dear Counselors:

I am in receipt of Defendants’ Responses to Plaintiffs’ First Set of Interrogatories and
Defendants’ Responses to Plaintiffs’ First Set of Requests for Production. In reviewing these items
and the corresponding documents production, I note several deficiencies. To avoid filing a motion

~to compel regarding these items, I am requesting that you supplement the following by February

1,2019:

Defendants’ Responses to Plaintiffs’ First Set of Interrogatories:

(1) In addition to Plaintiffs, Douglas German, Kathlina Sampson and Travis
Harmon, please supplement this response by providing names, addresses and
contact information for other residents at Oyster Park who also complained of mold,
as well as any maintenance workers, inspectors, etc. who performed testing and/or
repairs.

(8) Please supplement this response and provide details regarding repairs,
rehabilitation, remodeling, or other improvements made to all units other than G-
101, G-102 and G-103.

(15) Please supplement this response and provide the emails referenced.

Defendants’ Responses to Plaintiffs’ First Set of Requests for Production:

359 KING §

(5) Please supplement this response and provide documents, statements,
correspondence, complaints or any other writings received from any present or
former tenants, relating to, or arising from the presence of mold on the premises.
This request includes all commercial and residential units at Oyster Park.

200 + CHARLESTON, SC 29401 - 843.937.0400 * wwwMKLAWSC .com








January 25, 2019
Page 2 of 2

e (6) All business records, notes, statements or other written entries or documentation
which arise from or reflect any oral notice to the Defendants of the presence of
mold in the premises. This should include all commercial and residential units at
Oyster Park.

Please do not hesitate to contact me should you have any questions or wish to discuss
further. With kind regards, I remain

Sincerely yours,

N, },LC

CBM:kbn









Clayton B. McCullough
Phone: (843) 937-0400

Fax: (843) 937-0706
McCULLOUGH » KHAN, LLC Clay@mklawse.com

February 19, 2019

VIA E-MAIL & U.S. MAIL

J. Timothy Wooten, Esq.

Jamie Ackerman, Esq.

Gower, Wooten & Darneille, LLC
223 West Stone Avenue
Greenville, SC 29609
Tim@GWDlawfirm.com
Jamie@GWDlawfirm.com

Re: Karolina Richardson and Kurista Richardson v. Mt. Pleasant Square
Associates, I, LLC d/b/a Oyster Park Apartments, Dewberry Capital
Corporation, GREP Southeast, LLC
Case No.: 2018-CP-10-3286

Dear Counselots:

I am in receipt of Defendants’ Supplemental Responses to Plaintiffs’ First Set of Requests
for Production. In reviewing these items and the supplemental document production, T still note
several deficiencies and missing documents. To avoid filing a motion to compel regarding these
items, I am requesting that you provide us with ALL documents, statements, cotrespondence,
complaints, emails, or any other writings received from any present or former tenants relating to,
or arising from the presence of mold on the premises, to include any settlement agreements, it
appears you only provided us with correspondence relating to our clients and not all tenants.

I certainly do not want to have to file a Motion to Compel in order to receive these
responses. However, if I do not receive these documents by February 27%, I will be forced to file
such a motion. Please do not hesitate to contact me should you have any questions or wish to
discuss further. With kind regards, I remain

Sincerely yours,

McCULLOUGH KHAN, LI

T

Claon B. McCullou,

CBM:kbn










STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON )
) CASE NO.: 2018-CP-10-3286
Karolina Richardson and Krista Richardson, )
)
Plaintiffs, )  PLAINTIFFS’ MOTION TO COMPEL
) DISCOVERY RESPONSESZ
V. ) = e
) TP B
Mt. Pleasant Square Associates, II, LLC d/b/a ) )
Oyster Park Apartments, Dewberry Capital )
Corporation and GREP Southeast, LLC )
: )
Defendants. )

TO: J. TIMOTHY WOOTEN, ESQ. AND JAMIE ACKERMAN, ESQ., COUNSEL FOR THE
DEFENDANTS

YOU WILL PLEASE TAKE NOTICE that the Plaintiffs, by and through their undersigned
counsel, hereby move Pursuant to Rule 37, SCRCP, for an Order compelling Defendants to comply
with Plaintiffs’ First Set of Requests for Production.

1. On November 1, 2018 Plaintiffs served Defendants with twenty (20) Requests for
Production attached hereto as Exhibit A.

2. Defendants served their responses to the Requests on January 16, 2019 (the
“Responses”) attached hereto as Exhibit B.

3. On January 25, 2019 counsel for the Plaintiffs sent counsel for the Defendants a
letter outlining the various deficiencies with Defendants’ Responses, this letter is attached hereto
as Exhibit C.

4. On February 7, 2017 Defendants served their Supplemental Responses to Plaintiffs’

Requests for Production (the “Supplemental Responses”) attached hereto as Exhibit D.
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5. On February 19, 2019 counsel for the Plaintiffs sent counsel for the Defendants a
letter outlining the various deficiencies that still remained with Defendants’ Supplemental
Responses, this letter is attached hereto as Exhibit E.

6. The information and documents sought by Plaintiffs are discoverable under Rule
26(b)(1), SCRCP, as they are relevant to the subject matter of the pending action and not
privileged. Plaintiffs request the Defendants fully and completely respond to Plaintiffs’ Requests,
including any and all documents requested in order to move forward with discovery and prepare
for upcoming depositions, mediation and the trial of this case.

7. The undersigned counsel has attempted to resolve these matters with the
Defendants counsel in good faith and to no avail; therefore, the filing of this Motion to Compel
complies with Rule 11, SCRCP.

8. Plaintiffs respectfully requests this Honorable Court grant its Motion to Compel the
Defendants to provide answers and documents responsive to Plaintiffs’ First Set of Requests for
Production.

McCULLOUGH KHAN, LLC
k=

Claytdn B. McClou?}(SC Bar No.: 13722)

359 King Street, Suite 200
Charleston, SC 29401
(843) 937-0400

(843) 937-0706 (fax)
Clay@mklawsc.com

ATTORNEY FOR PLAINTIFFS
$-1 ,2019
Charleston, South Carolina
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Karolina Richardson and Krista Richardson,
Plaintiffs,

V.

Mt. Pleasant Square Associates, I[, LLC d/b/a

Oyster Park Apartments, Dewberry Capital

Corporation and GREP Southeast, LLC

Defendants.

) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT

) (} _-"‘3%‘

) CASE NO.: 2018-CP-10-3286 Z e

) i 4:? ”‘f 2

) i P, ﬂgﬁ‘i"‘}
o A

) CERTIFICATE OF SERV r .

7T &

) R

) /”’J}’;i "’3@

) PR,

)

)

)

)

)

I hereby certify that a true and correct copy of Plaintiffs’ Motion to Compel Discovery

Responses has been served upon the following by electronic delivery or by mailing a copy,

properly addressed and with sufficient postage affixed thereto, on this =

Y
day of March, 2019.

J. Timothy Wooten, Esq.
Jamie Ackerman, Esq.
Gower, Wooten & Darneille, LLC
223 West Stone Avenue

" Greenville, SC 29609
Tim@GWDIlawfirm.com

Jamie@GWDIlawfirm.com

Attorneys for Defendants

Charleston, South Carolina

kot o pacd

Katie B. Nacy, Paralegal \J
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

: ) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )

) CASENO.: 2018-CP-10-3286

Karolina Richardson and Krista Richardson,
Plaintiffs, PLAINTIFFS’ FIRST SET OF
REQUESTS FOR PRODUCTION TO
v. DEFENDANTS

)
)
)
)
)
)
Mt, Pleasant Square Associates, IT, LLC d/b/a )
Oyster Park Apartments, Dewberry Capital )
Corporation and GREP Southeast, LLC, )
)
)

Defendants.

TO: J.TIMOTHY WOOTEN, ESQ. AND JAMIE ACKERMAN, ESQ., ATTORNEYS
FOR THE DEFENDANTS:

Plaintiffs, by and through their undersigned counsel, hereby requests Defendants respond
to the following requests for production within the time permitted under Rule 34 of the South
Carolina Rules of Civil Procedure. These requests are deemed to be continuing, and if complete
responses to any request for production ate not presently available, supplemental responses are
required at the time the information is available until the time of trial in this case. 1f any documents,
records or responses are withheld under a claim of privilege, identify that such documents or

records exist, a summary sufficient to identify the document or record, and the basis of the claim

of privilege.

For these Requests to Produce, where the word “premise” or “property” is used, it is to
mean and include ALL of the units at the Oyster Park Apartment community, including both the

residential and commercial units. It is NOT to be limited to only those units occupied by the

Plaintiffs,

EX
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REQUESTS FOR PRODUCTION

1. All complete previous or current liability, catastrophe, umbrella or other insurance
policies, including declarations sheets, held by the Defendants and relating to Oyster Park
Apartments (hereinafter referred to as “Oyster Park”) located at 1421 Shucker Circle, in Mount
Pleasant, South Catolina (hereinafter referred to as the “premises”) for the time period during
which the Plaintiffs occupied.

2. All communications evidencing a reservation of rights or a declination of coverage
relative to the Plaintiffs’ claim.

3 All communications evidencing a reservation of rights or a declination of coverage
relative to the Plaintiffs’ claim.

4, All documents, statements, reports, test results, inspection reports, complaints,
notice, orders, correspondence or any other writing, other than such information which has been
created by experts who have been retained in anticipation of litigation, concerning, relating to, or
arising from the presence or removal of mold on the subject premises including, but not limited to
any documents or other writings received, sent or otherwise provided by the Defendants to or from
any board of health or any other board, agency, authority, or other entity having as its objecting
the regulation of the premises.

3. All documents, statements, correspondence, complaints or any other writings
received, sent or otherwise provided by the Defendants to or from Plaintiffs or to or from any
present or former tenant, or to or from any other person or entity concerning, relating to, or arising
from the presence of mold on the premises, This should include all commercial and residential
units at Oyster Park. This should include all materials on behalf of a Defendant and anyone

working on behalf of and/or a Defendant responding to a mold claim.
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6. All business records, notes, statements or other written entries or documentation
which atise from or reflect any oral notice to the Defendants of the presence of mold in the
premises from any person, agency or entity. This should include all commercial and residential
units at Oyster Park.

7. All documents, statements, business entries or any other writings relating to any
visit by the Defendants (or any of said Defendants’ agents, employees, servants, or other persons
acting under said Defendants’ control or direction or on said Defendants’ behalf to the premises)
to Plaintiffs’ unit including but not limited to documents or statements relating to the dates of any
visits, the purpose of such visits, and what occurred at or was done to the premises during any such
visits.

8. All documnents, statements, or other records of rent or use and occupancy fees paid
by the Plaintiffs to the Defendants for the premises, including but not limited to rent receipts,
books, statements of account, or any other business records.

9. All documents, statements, or any other writings including any estimates, bills or
receipts concerning, relating to or arising from any work removing mold or work relating to the
presence of mold which was done in or to the premises, or any efforts to secure workers to perform
such work, while under the ownership and/or management of the Defendants, including but not

limited to:

a. Any inspection, repairs, improvements, changes, mold removal or re-
inspections:

b. Any work which was ordered or required by any board of health or any other

board, agency, authority or entity having as its objective the regulation of the
premises; and

¢. Any other mold-related work done or planned in, on or to the premises

concerning, relating to, or involving the health, safety or welfare of the tenants
or occupants thereof.
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10.  Please provide copies of each certificate of apartment occupancy and certificate of
occupancy for the property.

11.  All documents, statements, contracts, agreements appraisals, inspections, or any
other writings relating to the appraisal and/or inspection of Plaintiffs’ unit.

12.  All documents, statements, investigative reports, orders, or any other writings
which relate or pertain in any way to the events alleged in the Plaintiffs’ Complaint, which were
prepared by any agency, department, bureau or commission of the federal government or of any
state, local or municipal government, including but not limited to police, building inspectors,
and/or health inspectors’ reports, which are in the Defendants’ possession, custody or control.

13, All complaints relating to any claim brought against you, or any corporation,
partnership or other entity of which you are a principal, or any person (e.g. consultant) employed
or otherwise retained by you who is responsible for the management of any property, where
allegations of injuries and/or damages to persons or property were brought and alleged to be caused
by the exposure or inhalation of mold.

14 Photographs of the interior and exterior of the subject property taken by
Defendants. |

15.  Copies of all documents relating to each and every effort you made to relocate or
help relocate the Plaintiffs away from the alleged hazard.

16.  Copies of all non-privileged stateﬁlents of parties or witnesses relating to this
action,

17. Copies of every environmental site assessment and any and all other environmental

evaluations performed on the property in which mold hazards are mentioned, assessed, studied or -
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evaluated.

18. All claims, documents, statements, reports, test results, inspection reports,
complaints, notice, orders, emails, correspondence or any other writing, concerning, relating to, or
arising from the presence of mold anywhere on the subject premises.

19. Copies of all policies, rules, regulations, procedures, protocols, guidelines,
standards, training manuals, instructions, and/or any other written material detailing how to
respond to and document mold claims.

20. Copies of all management, maintenance, and service agreements concerning the

premises over the past five (5) years.

McCULLOUGH KHAN, LLC

13516

Clay%n B. McCullough (SC B No.: 13722)
359 King Street, Suite 200

Charleston, SC 29401

(843) 937-0400

(843) 937-0706 (fax)

Claygomklawsc.com

ATTORNEY FOR PLAINTIFFS
-t ,2018
Charleston, South Carolina

Page 5 of 6







STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON

CASE NO.: 2018-CP-10-3286
Karolina Richardson and Krista Richardson,

Plaintiffs, CERTIFICATE OF SERVICE

V.

Mt. Pleasant Square Associates, II, LL.C d/b/a
Oyster Park Apartments, Dewberry Capital
Corporation and GREP Southeast, LLC,

Nl N’ N N N S e N S N N N N

Defendants.

[ hereby certify that a true and correct copy of Plaintiffs’ First Set of Requests for
Production to Defendants has been served upon the following by electronic delivery or by mailing

‘..
a copy, properly addressed and with sufficient postage affixed thereto, on this l% day of

November, 2018.

J. Timothy Wooten, Esq.
Jamie Ackerman, Esq.
Gower, Wooten & Darneille, LLC
223 West Stone Avenue
Greenville, SC 29609
Tun@GWDlawfirm.com
Jamie@GWDlawfirm.com

Attorneys for Defendants

0t

Katie ]% Nacy, Paralegal 0

Charleston, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
C.A.NO.: 2018-CP-10-03286

Karolina Richardson and Krista Richardson,

Plaintiffs, DEFENDANT’S RESPONSE TO PLAINTIFF'S
REQUEST FOR PRODUCTION OF DOCUMENTS

V.

Mt. Pleasant Square Associates, !, LLC d/b/a
Oyster Park Apartments, Dewberry Capital
Corporation, GREP Southeast, LLC,

Defendants.

T - Nt —— N Ve S it ol N el i it N P i Sount?

COME NOW, Mt. Pleasant Square Associates, I, LLC d/b/a Oyster Park Apartments {“Oyster Park”),
Dewberry Capital Corporation (“Dewberry”), and GREP Southeast, LLC (“GREP”), (hereinafter referred to
collectively as “Defendants”), named as defendants herein, and pursuant to South Carolina Rule of Civil
Procedure 34 responds to plaintiffs Karolina Richardson and Krista Richardson’s Request for Production of
Documents as follows:

GENERAL OBIECTIONS
Defendants assert the following general objections to plaintiff's document requests. The general
objections apply to all or so many of the document requests that, for convenience, they are set forth
immediately below and are not repeated after each document request to which there is an objection. The
assertion of the same, similar or additional objections, or the failure to assert any additional objections in the
response to a specific document request, does not waive any of Defendants’ general objections as set forth
I'Jelow:

1. Defendants object to the document requests and will not produce documents to the extent

that the requests seek production of documents that are privileged under law, whether under the attorney-

client privilege, work-product doctrine, or any other privilege or immunity. To the extent that a document is

produced inadvertently, and that document is properly subject to the attorney-client privilege or work-product

EXHIBIT








dactrine, the production of that document is not to be construed as a waiver of the attorney-client privilege or
work-product doctrine. |

2. Defendants object to the document requests and will not produce documents to the extent
that they seek information and/or documents that were prepared, generated, or received in anticipation of or
after the commencement of this litigation, which reflect the impressions, conclusions, opinions, strategies,
legal research or theories of Defendants or Defendants’ legal counsel. Defendants further object to the
document requests to the extent they seek information and/or documents that are subject to the attorney-
client privilege, the work-product doctrine or any other privilege or immunity.

3. Defendants reserve the right to challenge the competency, relevancy, materiality, and
admissibility of or to object on any ground or to the use of information and/or documents produced in response
to plaintiffs’ requests in any subsequent proceeding or trial of this or any other action, of any documents it
produces in response to any document request.

RESPONSES AND OBJECTIONS TO
REQUEST FOR PRODUCTION OF DOCUMENTS

1 All complete previous or current liability, catastrophe, umbrella or other insurance policies,
including declarations sheets, held by the Defendants and relating to Oyster Park Apartments (hereinafter
referred to as “Oyster Park”) located at 1421 Shucker Circle, in Mount Pleasant, South Carolina (hereinafter
referred to as the “premises”) for the time period during which the Plaintiffs occupied.

RESPONSE: Please see documents from Auto Owners Insurance and Selective Insurance,
produced herewith.

2. All communications evidencing a reservation of rights or a declination of coverage relative
to the Plaintiffs’ claim.

RESPONSE: Defendants object to Plaintiffs’ Request number 2 on the ground that the documents
it seeks are n;aither relevant nor reasonably calculated to lead to the discovery of admissible evidence. Without

waiving this objection, please see letters from Zurich American Insurance Company and Selective Insurance

Company of America.







3. All communications evidencing a reservation of rights or a declination of coverage relative
to the Plaintiffs’ claim.

RESPONSE: Defendants refer Plaintiffs to their response to Request number 2.

4, All documents, statements, reports, test results, inspection reports, complaints, notice,
orders, correspondence or any other writing, other than such information which has been created by experts
who have been retained in anticipation of litigation, concerning, relating to, or arising from the presence or
removal of mold on the subject premises including, but not limited to any documents or other writings
received, sent or otherwise provided by the Defendants to or from any board of health or any other board,
agency, authority, or other entity having as its objecting the regulation of the premises.

RESPONSE: Defendants have not decided whom, if anyone, to call as an expert witness at the trial
of this matter. Defendants will supplement their response once they have decided whom, if anyone, to use as
an expert witness.

5. All documents, statements, correspondence, complaints or any other writings received, sent
ior otherwise provided by the Defendants to or from Plaintiffs or to or from any present or fofmer tenant, or
to or from any other person or entity concerning, relating to, or arising from the presence of mold on the
premises. This should include all commercial and residential units at Oyster Park. This should include all
materials on behalf of a Defendant and anyone working on behalf of and/or a Defendant responding to a
mold claim.

RESPONSE: Defendants object to Plaintiffs’ Request number 5 to the extent it seeks information
from documents subject to attorney-client privilege, the attorney work-product doctrine or documents
generated in anticipation of litigation. Without waiving this objection, Defendants will supplement their
response as soon as possible.

6. All business records, notes, statements or other written entries or documentation which
arise from or reflect any oral notice to the Defendants of the presence of mold in the premises from any

person, agency or entity. This should include ali commercial and residential units at Oyster Park.







RESPONSE: Defendants object to Plaintiffs’ Request number 6 to the extent it seeks information
from documents subject to attorney-client privilege, the attorney work-product doctrine or documents
generated in anticipation of litigation. Without waiving this objection, Defendants will supplement their
response as soon as possible.

7. All documents, statements, business entries or any other writings relating to any visit by the
Defendants (or any of said Defendants’ agents, employees, servants, or other persons acting under said
Defendants’ control or direction or on said Defendants’ behalf to the premises) to Plaintiffs’ unit including
but not limited to documents or statements relating to the dates of any visits, the purpose of such visits, and
what occurred at or was done to the premises during any such visits.

RESPONSE: Please see documents produced herewith.

8. All documents, statements, or other records of rent or use and occupancy fees paid by the
Plaintiffs to the Defendants for the premises, including but not limited to rent receipts, books, statements of

account, or any other business records.

RESPONSE: Please see Plaintiffs’ Oyster Park lease and ledger of their account produced
herewith.
9. All documents, statements, or any other writings including any estimates, bills or receipts

concerning, relating to or arising from any work removing mold or work relating to the presence of mold
which was done in or to the premises, or any efforts to secure workers to perform such work, while under the

ownership and/or management of the Defendants, including but not limited to:

a. Any inspection, repairs, improvements, changes, mold removal or re-inspections:

b. Any work which was ordered or required by any board of health or any other board,
agency, authority or entity having as its objective the regulation of the premises;
and

[ Any other mold-related work done or planned in, on or to the premises concerning,
relating to, or involving the health, safety or welfare of the tenants or occupants
thereof.

RESPONSE: Please see invoice from Belfor Property Restoration, produced herewith.








10. Please provide copies of each certificate of apartment occupancy and certificate of
occupancy for the property.

RESPONSE: Please see Certificate of Occupancy produced herewith.

i1 All documents, statements, contracts, agreements apprdisals, inspections, or any other
writings relating to the appraisal and/or inspection of Plaintiffs’ unit.

RESPONSE: Please see Certificate of Occupancy, mold analysis, and Belfor Property Restoration
invoice for mold remediation produced herewith.

12, All documents, statements, investigative reports, orders, or any other writings which relate
or pertain in any way to the events alleged in the Plaintiffs’ Complaint, which were prepared by any agency,
department, bureau or commission of the federal government or of any state, local or municipal government,
including but not limited to police, building inspectors, and/or health inspectors’ reports, which are in the
Defendants’ possession, custody or control.

RESPONSE: Defendants are not aware of any documents in their possession responsive to
Plaintiffs’ Request number 12,

13. All complaints relating to any claim brought against you, or any corporation, partnership or
other entity of which you are a principal, or any person {e.g. consultant) employed or otherwisé retained by
you wha is responsible for the management of any property, where allegations of injuries and/or damages
to persons or property were brought and alleged to be caused by the exposure or inhalation of mold.

RESPONSE: Defendants are not aware of any documents in their possession responsive to
Plaintiffs’ Request number 13.

14, Photographs of the interior and exterior of the subject property taken by Defendants.

RESPONSEE: Please see photos of exterior of unit produced herewith. The location of the premises
is the first-floor corner. The unit is currently occupied by another tenant and interior photos are unable to be

obtained at this time,







15. Copies of all documents relating to each and every effort you made to relocate or help
relocate the Plaintiffs away from the alleged hazard.

RESPONSE: Defendants refer Plaintiffs to their response to Plaintiff's Request number 5 and
Oyster Park’s letter to Plaintiffs and proposed Settlement Agreement and Release, produced ﬁerewith.

16. Copies of all non-privileged statements of parties or witnesses relating to this action.

RESPONSE: Defendants are not aware of any documents in their possession responsive to
Plaintiffs’ Request number 16.

17. Copies of every environmental site assessment and any and all other environmental
evaluations performed on the property in which mold hazards are mentioned, assessed, studied or evaluated.

RESPONSE: Please see mold analysis report produced herewith.

18. All claims, documents, statements, reports, test results, inspection reports, complaints,
notice, orders, emails, correspondence or any other writing, concerning, relating to, or arising from the
presence of mold anywhere on the subject premises.

RESPONSE: Please see Defendants’ responses to Request numbers 5, 6 and 17.

19. Copies of all policies, rules, regulations, procedures, protocols, guidelines, standards,
training manuals, instructions, and/or any other written material detailing how to respond to and document
mold claims.

RESPONSE: Please see Property Management Agreement between Oyster Park and GREP and
GREP’s Mold Cleanup Checklist produced herewith.

20. Copies of ail management, maintenance, and service agreements concerning the premises
over the past five (5) years.

RESPONSE: Counsel for Defendants are in the process of obtaining the requested documents.
Defendants will supplement their response as soan as possible.

This the 16* day of January, 2019,

(SIGNATURE ON FOLLOWING PAGE]







GOWER, WOOTEN & DARNEILLE, LLC

Tl Lk

J. Timothy Wooten {SC Bar No.: 71717)
Jamie Ackerman (S.C. Bar No.: 72427)
4200 Northside Parkway NW, Building 12
Atlanta, Georgia 30327

(404) 662-2333

(864) 991-3197

Fax: (404) 662-2444
Tim@GWDlawfirm.com
Jamie@GWDlawfirm.com

Attorneys for Defendant







STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
C.A. NO.: 2018-CP-10-03286

Karolina Richardson and Krista Ricbardson,
Plaintiffs,
V.
Mt. Pleasant Square Associates, Il, LLC d/b/a
Oyster Park Apartments, Dewberry Capital

Corporation, GREP Southeast, LLC,

)
)
)
)
)
)
)
)
) CERTIFICATE OF SERVICE
)
)
)
)
)
)
Defendants. )
)

The undersigned hereby certifies that on this date she served a copy of Defendant’s Responses to
Plaintiff's Request for Production of Documents on the people named below by placing a copy of said
documents in a postpaid envelope addressed to the person named below at the place and address stated
below, by depositing said envelope in and contents in the United States Mail addressed to:

Clayton B. McCullough
McCullough Khan, LLC
359 King Street
Suite 200
Charleston, South Carolina 29401
This the l ) day of January, 2019.

Widge LStz

Vicki Porter
Paralegal








Clayton B. McCullough
Phone: (843) 937-0400
T e Tt - Fax: (843) 937-0706
McCULLOUGH = KHAN, LLC Clay@mklawsc.com

AT TORNEYS.AT LAW

proR o
XA g

January 25, 2019

VIA E-MAIL & U.S. MAIL

J. Timothy Wooten, Esq.

Jamie Ackerman, Esq.

Gower, Wooten & Dameille, LLC
223 West Stone Avenue
Greenville, SC 29609
Tim@GWDlawfirm.com
Jamie@GWDlawfirm.com

Re:  Karolina Richardson and Krista Richardson v. Mt. Pleasant Square
Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry Capital
Corporation, GREP Southeast, LLC
Case No.: 2018-CP-10-3286

Dear Counselors:

I am in receipt of Defendants’ Responses to Plaintiffs’ First Set of Interrogatories and i
Defendants’ Responses to Plaintiffs” First Set of Requests for Production. In reviewing these items
and the corresponding documents production, I note several deficiencies. To avoid filing a motion

to compel regarding these items, | am requesting that you supplement the following by February
1,2019:

Defendants’ Responses to Plaintiffs’ First Set of Interrogatories:

¢ (1) In addition to Plaintiffs, Douglas German, Kathlina Sampson and Travis
Harmon, please supplement this response by providing names, addresses and
contact information for other residents at Oyster Park who also complained of mold,
as well as any maintenance workers, inspectors, etc. who performed testing and/or
repairs.

© (8) Please supplement this response and provide details regarding repairs,
rehabilitation, remodeling, or other improvements made to all units other than G-
101, G-102 and G-103.

e (15) Please supplement this response and provide the emails referenced.

Defendants’ Responses to Plaintiffs’ First Set of Requests for Production:

¢ (5) Please supplement this response and provide documents, statements,
correspondence, complaints or any other writings received from any present or
former tenants, relating to, or arising from the presence of mold on the premises.
This request includes all commercial and residential units at Oyster Park.

EXHIBIT

C_








January 25, 2019
Page 2 of 2

e (6) All business records, notes, statements or other written entries or documentation
which arise from or reflect any oral notice to the Defendants of the presence of

mold in the premises. This should include all commercial and residential units at
Opyster Park.

Please do not hesitate to contact me should you have any questions or wish to discuss
further. With kind regards, I remain

Sincerely yours,

Mc@YLLOUGH KH ).,LC

Gt

CBM:kbn







STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON )
) C.A. NO.: 2018-CP-10-03286
)
Karolina Richardson and Krista Richardson, }
)
Plaintiffs, ) DEFENDANTS’ SUPPLEMENTAL RESPONSE TO
)] PLAINTIFF’S REQUEST FOR
V. ) PRODUCTION OF DOCUMENTS
)
Mt. Pleasant Square Associates, I, LLC d/b/a )
Oyster Park Apartments, Dewberry Capital )
Corporation, GREP Southeast, LLC, )
)
Defendants. )
)

COME NOW, Mt. Pleasant Square Associates, I, LLC d/b/a Oyster Park Apartments, Dewberry Capital
Corporation, GREP Southeast, LLC (hereinafter referred to collectively as “Defendants”), named as defendants
herein, and pursuant to South Carolina Rule of Civil Procedure 34 supplements responses to plaintiffs Karolina
Richardson and Krista Richardson’s Request for Production of Documents as follows:

GENERAL OBJECTIONS

Defendants assert the specific and general objections previously asserted in the initial responses to

Plaintiffs’ Request for Production of Documents.

SUPPLEMENTAL RESPONSES AND OBJECTIONS TO
REQUEST FOR PRODUCTION OF DOCUMENTS

5. All documents, statements, correspondence, complaints or any other writings received, sent
or otherwise provided by the Defendants to or from Plaintiffs or to or from any present or former tenant, or
to or from any other person or entity concerning, relating to, or arising from the presence of mold on the
premises. This should include all commercial and residential units at Oyster Park. This should include all
materials on behalf of a Defendant and anyone working on behalf of and/or a Defendant responding to a

mold claim.

EXHIBIT
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RESPONSE: Please refer to the emails and privilege log produced herewith. Please also see the
mold testing reports Defendants will supplement their response with additional emails as soon as possible.
6. All business records, notes, statements or other written entries or documentation which

arise from or reflect any oral notice to the Defendants of the presence of mold in the premises from any

person, agency or entity. This should include all commercial and residential units at Oyster Park.

RESPONSE: Please refer to the mold testing reports and the Greystar Mold/Water Response

Reports produced herewith.

This the 7t day of February, 2019.

GOWER, WOOTEN & DARNEILLE, LLC

s/J. Timothy Wooten

1. Timothy Wooten (SC Bar No.: 71717)
Jamie Ackerman (S.C. Bar No.: 72427)
4200 Northside Parkway NW, Building 12
Atlanta, Georgia 30327

(404) 662-2333

(864)991-3197

Fax: (404) 662-2444
Tim@GWDlawfirm.com
Jamie@GWDlawfirm.com

Attorneys for Defendant







STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
C.A. NO.: 2018-CP-10-03286

)
)
)
)
)
Karolina Richardson and Krista Richardson, )
)
Plaintiffs, )
! ) CERTIFICATE OF SERVICE
V. )
)
Mt. Pleasant Square Associates, ll, LLC d/b/a )
Oyster Park Apartments, Dewberry Capital )
Corporation, GREP Southeast, LLC, )
)
)
)

Defendants.

The undersigned hereby certifies that on this date she served a copy of Defendants’ Supplemental
Responses to Plaintiffs’ Request for Production of Documents on the people named below via email addressed
to:

Clayton B. McCullough
McCullough Khan, LLC
359 King Street
Suite 200
Charleston, South Carolina 29401
clay@mklawsc.com

This the 7t" day of February, 2019.

s/Vicki L. Porter
Vicki Porter
Paralegal








Clayton B. McCullough
Phone: (843) 937-0400
Fax: (843) 937-0706
Clay@mklawsc.com

February 19, 2019

VIA E-MAIL & U.S. MAIL

I. Timothy Wooten, Esq.

Jamie Ackerman, Esq.

Gower, Wooten & Darneille, LLC
223 West Stone Avenue
Greenville, SC 29609
Tim@GWDlawfirm.com
Jamie@GWDIlawfirm.com

Re:  Karolina Richardson and Krista Richardson v. Mt. Pleasant Square
Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry Capital
Corporation, GREP Southeast, LL.C
Case No.: 2018-CP-10-3286

Dear Counselors:

I'am in receipt of Defendants’ Supplemental Responses to Plaintiffs’ First Set of Requests
for Production. In reviewing these items and the supplemental document production, I still note
several deficiencies and missing documents. To avoid filing a motion to compel regarding these
items, I am requesting that you provide us with ALL documents, statements, correspondence,
complaints, emails, or any other writings received from any present or former tenants relating to,
or arising from the presence of mold on the premises, to include any settlement agreements, it
appears you only provided us with correspondence relating to our clients and not all tenants.

I certainly do not want to have to file a Motion to Compel in order to receive these
responses. However, if I do not receive these documents by February 27%, T will be forced to file
such a motion. Please do not hesitate to contact me should you have any questions or wish to
discuss further. With kind regards, I remain

Sincerely yours,

McGCULLOUGH KHAN, LL
J%P%W

Clayton B. McCullou
CBM:kbn
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
Karolina Richardson and Krista Richardson,

Plaintiffs,
V.

Mt. Pleasant Square Associates, II, LLC d/b/a Oyster
Park Apartments, Dewberry Capital Corporation and
GREP Southeast, LLC,

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

CASE NO.: 2018-CP-10-3286

MOTION AND ORDER INFORMATION
FORM AND COVERSHEET

Plaintiffs’ Attorney:

Clayton B. McCullough

McCullough Khan, LLC, 359 King Street, Suite 200,
Charleston, SC 29401

Phone: (843) 937-0400 Fax (843) 937-0706

E-mail: Clay@mklawsc.com

Defendant’s Attorney:

J. Timothy Wooten

Gower, Wooten & Darneille, LLC

223 West Stone Avenue, Greenville, SC 29609
E-mail: Tim@GWDlawfirm.com

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[CJFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[(JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information

Nature of Motion: Motion to Compel
Estimated Time Needed: 15 minutes

Court Reporter Needed: [ |YES/X] NO

SECTION II: Motion/Order Type

DX Written motion attached

[JForm Motion/Order
I hereby move fr relief or actigg,by the court as set forth in the attached proposed order.
M , 03/01/2019
Signatyfe of Aﬁ:orney f(ﬁ X Plaintiffs /[_] Defendants Date submitted
) \U SECTION III: Motion Fee

X] PAID —- AMOUNT: § 25.00

] EXEMPT: [] Rule to Show Cause in Child or Spousal Support

(check reason)  [] Domestic Abuse or Abuse and Neglect

[ Indigent Status

[] Sexually Violent Predator Act
[C] Motion for Stay in Bankruptcy
[C] Motion for Execution (Rule 69, SCRCP)

[C] Motion for Publication

[ State Agency v. Indigent Party
[] Post-Conviction Relief

[ Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
L] Other:
JUDGE’S SECTION JUDGE CODE
(] Motion Fee to be paid upon filing of the attached order. | Date:
[] Other:
CLERK’S VERIFICATION
Collected by: Date Filed:

(] MOTION FEE COLLECTED: $
[[] CONTESTED — AMOUNT DUE: $










Clayton B. McCullough
Direct: (843) 937-0401
Fax: (843) 937-0706
clay@mklawsc.com

McCULLOUGH = KHAN, LLC

ATTORNEYS AT LAW

December 19, 2019

VIA E-MAIL ONLY

J. Timothy Wooten, Esq.

Douglas Leadbitter, Esq.

Gower, Wooten & Darneille, LL.C

4200 Northbridge Parkway, NW, Building 12
Atlanta, GA 30327

Tim@GWDlawfirm.com
Doug@GWDlawfirm.com

Re: Karolina Richardson and Krista Richardson v. Mt. Pleasant Square
Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry Capital
Corporation, GREP Southeast, LL.C
Case No.: 2018-CP-10-3286

Dear Counselors:

It was a pleasure speaking to you earlier today. Per our conversation I am writing to

provide Plaintiffs with all documents, statements, correspondence, complaints or any other
writings received, sent or otherwise provided to the Defendants by any present or former tenants,
persons, or entities, concerning relating to or arising from the presence of mold, leaks, and or water
infiltration since your last supplemental response which was received on April 30, 2019.

Please do not hesitate to contact me if you have any questions or wish to discuss further.
We look forward to receiving your supplemental responses. With kind regards, I am

Sincerely yours,

MCCULLOUGH KHAN, LLC
i e J?

Clayton B. McCullough
CBM:kbn

cc: Joshua A. Bennett, Esq. (via e-mail only)
Henry E. Grimball (via e-mail only)

359 KIMG STREET, SUITE 200 - CHARLESTON,S5C 29401 - 843.937.0400 - wwwMKLAWSC.com










Clayton B. McCullough
Direct: (843) 937-0401
Fax: (843) 937-0706
clay@mklawsc.com

McCULLOUGH = KHAN, LLC

ATTORNEYS AT LAW

July 7, 2020

VIA E-MAIL & U.S. MAIL

J. Timothy Wooten, Esq.

Douglas Leadbitter, Esq.

Gower, Wooten & Darneille, LLC

4200 Northbridge Parkway, NW, Building 12
Atlanta, GA 30327

Tim@GWDIlawfirm.com
Doug@GWDlawfirm.com

Re: Karolina Richardson and Krista Richardson v. Mt. Pleasant Square
Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry Capital
Corporation, GREP Southeast, LLC
Case No.: 2018-CP-10-3286

Dear Counselors:

I hope this finds you well. On May 28, 2020, we served Plaintiffs’ Fourth Set of
Interrogatories and Plaintiffs’ Third Set of Requests for Production on the Defendants. At this
time, we have not yet received your responses to this discovery, and they are past due. I certainly
do not want to have to file a Motion to Compel in order to receive these responses. However, if |
do not hear from you in the next ten (10) days, I will be forced to file such a motion. Ilook forward
to hearing from you regarding when we can anticipate receiving your responses. With kind
regards, I remain

Sincerely yours,

MCCULLOUGH KHAN, LLC

: ’if’”f»;’{wzfémf

Clayton B. McCullough

CBM:kbn
cc: Joshua A. Bennett, Esq. (via e-mail only)









Claxton B. McCuIIough, Esquire

From: Vicki Porter <vporter@gwdlawfirm.com>

Sent: Friday, July 10, 2020 12:50 PM

To: Katie Nacy; Tim J. Newton; Doug Leadbitter

Cc: Robyn L. Thompson; Clayton B. McCullough, Esquire; Joshua A. Bennett

Subject: Re: Karolina Richardson and Krista Richardson v. Mt. Pleasant Square Associates, II, LLC

d/b/a Oyster Park Apartments, et al.

Importance: High

Mr. McCullough,

With regard to your July 7" letter regarding Defendants’ delayed discovery responses, | wanted to reach out to let you
know that we are currently waiting on some additional information from Defendants and will respond to Plaintiffs’
request as soon as possible. Rest assured, these responses are on our radar and please accept my apology for not
contacting you sooner about the situation. In the meantime, Defendants’ supplemental responses regarding expert
witnesses should be served by the end of day or Monday.

Kind regards,

Vieki Porter

Paralegal

Gower, Wooten & Darneille, LLC

4200 Northside Parkway NW, Building 12
Atlanta, Georgia 30327

(404) 662-2333

Fax: (404) 662-2444

VPorter@GWDLawFirm.com

GOWER ¢ WOOTEN ¢ DARNEILLE

The contents of this email are confidential and covered by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510-2521. This email
may contain attorney client and/or work product privileged information. Interception of this email is unlawful and access by persons to whom the
email is not addressed is unauthorized. If you are not the intended recipient, any disclosure, copying, or distribution of the contents of this email
may subject you to both criminal and civil penalties. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE NOTIFY GOWER WOOTEN &
DARNEILLE, LLC IMMEDIATELY AT THE TELEPHONE NUMBER LISTED ABOVE, RETURN THE EMAIL AND ANY ATTACHMENTS, AND DELETE THE FILE
AND/OR MESSAGE FROM YOUR SYSTEM.

From: Katie Nacy <katie@mklawsc.com>

Date: Tuesday, July 7, 2020 at 2:35 PM

To: "Tim J. Newton" <tnewton@murphygrantland.com>, Doug Leadbitter <doug@gwdlawfirm.com>

Cc: "Robyn L. Thompson" <Robyn.Thompson@rogerstownsend.com>, Vicki Porter
<vporter@gwdlawfirm.com>, "Clayton B. McCullough, Esquire" <clay@mklawsc.com>, "Joshua A. Bennett"
<Joshua.Bennett@rogerstownsend.com>

Subject: RE: Karolina Richardson and Krista Richardson v. Mt. Pleasant Square Associates, Il, LLC d/b/a Oyster
Park Apartments, et al.







Good Afternoon-

Attached please find correspondence from Clayton McCullough regarding the above-referenced matter.
Best Regards,

Katie

Katie Nacy
Paralegal, McCullough Khan, LLC

0:(843) 937-0400 | D: (843) 203-1010 | F: (843) 937-0706
E: katie@mklawsc.com | W: www.mklawsc.com
A: 359 King Street, Suite 200, Charleston, SC 29401

THE INFORMATION CONTAINED IN THIS COMMUNICATION IS ATTORNEY PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER
OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION,
DISTRIBUTION OR COPY OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
CCOMMUNICATION IN ERROR, PLEASE IMMEDIATELY CONTACT ME. THANK YOU.

From: Katie Nacy

Sent: Thursday, May 28, 2020 1:29 PM

To: Tim J. Newton <tnewton@murphygrantland.com>; Doug@GWDIawfirm.com; Joshua A. Bennett
<Joshua.Bennett@rogerstownsend.com>

Cc: Robyn L. Thompson <Robyn.Thompson@rogerstownsend.com>; Vicki Porter <vporter@gwdlawfirm.com>; Clayton
B. McCullough, Esquire <clay@mklawsc.com>

Subject: Karolina Richardson and Krista Richardson v. Mt. Pleasant Square Associates, Il, LLC d/b/a Oyster Park
Apartments, et al. '

Good Afternoon-

Attached please find Plaintiffs’ Notice of Video Deposition for Use at Trial of Deb Baumgartner as well as the Deposition
Subpoena and correspondence regarding the same.

Also, please find Plaintiffs’ Fourth Set of Interrogatories and Third Set of Requests for Production to Defendants Mt.

Pleasant Square Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry Capital Corporation and GREP Southeast,
LLC.

Please do not hesitate to contact me if you have any questions or need anything further.
Best Regards,

Katie









STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASE NO.: 2018-CP-10-3286
Karolina Richardson and Krista Richardson, ) ! '
)
Plaintiffs, )
)
V. ) . : B
) NOTICE OF PRIORITY MOTION
Mt. Pleasant Square Associates, II, LLC d/b/a ) AND PRIORITY MOTION TO COMPEL
Oyster Park Apartments, Dewberry Capital ) PURSUANT TO SCRCP
Corporation and GREP Southeast, LLC, ~ ) RULES 37, 40(A), and 40(H)
)
Defendants. )
)
Mt. Pleasant Square Associates, II, LLC d/b/a )
Oyster Park Apartments, Dewberry Capital )
Corporation and GREP Southeast, LLC, )
)
Third Party Plaintiffs, )
v. )
)
J.A. Croson, LLC, )
)

Third Party Defendant. )

TO: J. TIMOTHY WOOTEN, ESQ. AND DOUGLAS E. LEADBITTER, ESQ.,,
ATTORNEYS FOR THE DEFENDANTS

YOU WILL PLEASE TAKE NOTICE that the Plaintiffs, by and through their undersigned
counsel, hereby move Pursuant to Rule 37, SCRCP, for an Order compelling Defendants to comply
with Plaintiffs’ Third Set of Requests for Production and Plaintiffs’ Fourth Set of Interrogatories.
As a “discovery motion,” “Priority Matter” designation is appropriate for scheduling purposes
under Rules 40(a) and (h), SCRCP.

1. On May 28, 2020 Plaintiffs served Defendants with four (4) Requests for
Production and two (2) Interrogatories attached hereto as Exhibit A.l

2. Defendants have failed to respond to Plaintiff’s Fourth Set of Interrogatories and
Third Set of Requests for Production.
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3. On July 7, 2020 counsel for the Plaintiffs sent a letter to counsel for the Defendants
and made .a bona fide attempt to resolve this issue without intervention of the Court as required by
Rule 11, SCRCP; A copy of the letter is attached hereto as Exhibit B and incorporated by reference
herein.

4. To date, Defendants have failed to answer Plaintiffs’ Fourth Set of Interrogatories
and Thir;l‘S.et of Requests fér Production.

5. o Plaintiffs respe‘ct:quy requests this Honorable Céurt grant their Motion to Compel
the Defendants to provide answers and documents responsive to Plaintiffs’ First Fourth of

Interrogatories and Plaintiffs’ Third Set of Requests for Production.
McCULLOUGH KHAN, LLC

s/ Clayton B. McCullough

Clayton B. McCullough (SC Bar No.: 13722)
359 King Street, Suite 200

Charleston, SC 29401

(843) 937-0400

(843) 937-0706 (fax)

Clay@mklawsc.com

ATTORNEY FOR PLAINTIFFS
July 30, 2020

Charleston, South Carolina
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Clayton B. McCullough
Direct: (843) 937-0401
Fax: (843) 937-0706
clay@mklawsc.com

McCULLOUGH » KHAN, LLC
ATTORNEYS AT LAW
May 28, 2020

VIA E-MAIL & U.S. MAIL

J. Timothy Wooten, Esq.

Douglas Leadbitter, Esq.

Gower, Wooten & Darneille, LLC

4200 Northbridge Parkway, NW, Building 12
Atlanta, GA 30327

Tim@GWDlawfirm.com
Doug@GWDlawfirm.com

Re: Karolina Richardson and Krista Richardson v. Mt. Pleasant Square
Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry Capital
Corporation, GREP Southeast, LLC
Case No.: 2018-CP-10-3286

Dear Counselors:

I hope this finds you well. Enclosed for service upon you in the above-referenced matter,
please find Plaintiffs’ Fourth Set of Interrogatories to the Defendants and Plaintiffs’ Third Set of
Requests for Production to the Defendants.

Please do not hesitate to contact me if you have any questions or need anything further.
With kind regards, I remain

Sincerely yours,

MCCULLOUGH KHAN, LLC

A Yy )

NS 7 W ol €
] </

Clayton B. McCullough
CBM:kbn

Enclosures
cc: Joshua A. Bennett, Esq. (via e-mail only)

359 KING STREET, SUITE 200 - CHARLESTON, SC 29401 ~ 843.937.0400 - wwwMKLAWSC.con
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON -

CASE NO.: 2018-CP-10-3286
Karolina Richardson and Krista Richardson,

Plaintiffs,

PLAINTIFFS’ FOURTH SET OF
- INTERROGATORIES TO
DEFENDANTS MT. PLEASANT
SQUARE ASSOCIATES, I, LLC D/B/A
OYSTER PARK APARTMENTS,
DEWBERRY CAPITAL CORPORATION

)
)
)
)
)
)
)
)
v. )
)
)
)
) AND GREP SOUTHEAST, LLC
)
)
)
)
)
)
)
)
)
)
)
)

Mt. Pleasant Square Associates, I, LLC d/b/a
Oyster Park Apattments, Dewberry Capital
Cotporation and GREP Southeast, LLC,

Defendants.

Mt. Pleasant Square Associates, I, LLC d/b/a
Oyster Park Apartments, Dewberry Capital
Corporation and GREP Southeast, LLC,

Third Party Plaintiffs,
\2

J.A. Croson, LLC,

Third Party Defendant,

TO: J. TIMOTHY WOOTEN, ESQ. AND DOUGLAS E. LEADBITTER, ESQ.,
ATTORNEYS FOR DEFENDANTS

The Plaintiffs, by and through their undersigned counsel, hereby requests Defendants Mt,
Pleasant Square Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry Capital Corporation
and GREP Southeast, LLC respond to the following Interrogatories within the time permitted

under Rule 33 of the South Carolina Rules of Civil Procedure. These Interrogatories aré deemed

to be continuing, and if complete responses to any request are not presently available, supplemental
responses are required at the time the information is available until the time of trial in this case.

INTERROGATORIES

1. Identify any claims and/or complaint made by any Defendants or against any

Defendants in any litigation, arbitration, or other proceeding within the last ten (5) years, or that

Page1of3
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you anticipate bringing, describing each such instance, including, but not limited to, the caption,
if any, of the matter§ the idéntity of the arbitrator, court, or forum involved; and the identity of all
counsel or representatives appearing.

2. Describe each and every settlement entered into by any Defendant from the time
period 2017 — today Wﬁ@rein an amount was paid, or rent reduced, as a result of a mold complaint.
This is NOT vlimite;d, to “thef Oyster Park Apartments but all Defendant properties either owned or
mahaod. v . _ £ v

McCULLOUGH KHAN, LLC

d@t}én B. McCullough (SC Bar No.: 13722)
3 ing Street, Suite 200

Charleston, SC 29401

(843) 937-0400

(843) 937-0706 (fax)
Clay@mklawsc.com

ATTORNEY FOR PLAINTIFFS

, 2020

[hAy &
/
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )

CASE NO.: 2018-CP-10-3286
Karolina Richardson and Krista Richardson, : 3

Plaintiffs,

\2

' LR iR ' CERTIFICATE OF SERVICE
Mt. Pleasant Square Associates, 1T, LLC d/b/a ; :
Oyster Park Apartments, Dewberry Capital
Corporation and GREP Southeast, LLC,

Defendants.

Mt. Pleasant Square Associates, I, LLC d/b/a
Oyster Park Apartments, Dewberry Capital

)

)

)

)

)

)

)

)

)

)

)

)

)

)
Corporation and GREP Southeast, LLC, )
)

Third Party Plaintiffs, )

)

V. )
)

J.A. Croson, LLC, )
)
)

Third Party Defendant.

I hereby certify that a true and correct copy of Plaintiffs’ Fourth Set of Interrogatories to
the Defendants have been served upon the following by electronic delivery or by mailing a copy,

properly addressed and with sufficient postage affixed thereto, on this &?Eday of May, 2020.

J. Timothy Wooten, Esq. - Joshua A. Bennett, Esq.
Douglas Leadbitter, Esq. Rogers Townsend, LL.C
Gower Wooten & Darneille, LLC P.0. Box 100200
4200 Northside Parkway NW, Building 12 Columbia, SC 29202

Atlanta, GA 30327
TimE@GWDlawfirm.com

Doug@GWDlawfirm.com  Attorney for Third-Party Defendant

Joshua.bennett@rogerstownsend.com

Attorneys for the Defendants
QL
e TO
Debi Davis, Legal Assistant

Charleston, South Carolina
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) :
' ' ) CASENO.: 2018-CP-10-3286
Karolina Richardson and Krista Richardson, ) ~
: )
Plaintiffs, ) o
) PLAINTIFFS’ THIRD SET OF
V. )  REQUESTS FOR PRODUCTION TO
o , : ) DEFENDANTS MT. PLEASANT
Mt. Pleasant Square Associates, I, LLCd/b/a ) SQUARE ASSOCIATES, I1, LLC D/B/A
Oyster Park Apartments, Dewberry Capital ) OYSTER PARK APARTMENTS,
Corporation and GREP Southeast, LL.C, ) DEWBERRY CAPITAL CORPORATION
) AND GREP SOUTHEAST, LL.C
Defendants. ) S
‘ )
Mt. Pleasant Square Associates, I, LLC d/b/a )
Oyster Park Apartments, Dewberry Capital )
Corporation and GREP Southeast, LLC, )
)
Third Party Plaintiffs )
V. )
)
J.A. Croson, LLC, )
)

Third Party Defendant. )

TO: J. TIMOTHY WOOTEN, ESQ. AND DOUGLAS E. LEADBITTER, ESQ.,
ATTORNEYS FOR DEFENDANTS '

The Plaintiffs, by and through their undersigned counsel, hereby requests Defendants Mt.
Pleasant Square Associates, II, LLC d/b/a Oyster Park Apartments, Dewbetry Capital Corporation
and GREP Southeast, LLC respond to the following Requests for Production within the time

petmitted under Rule 33 of the South Carolina Rules of Civil Procedure. These Requests for

Production are deemed to be continuing, and if complete responses to any request are not presently

available, supplemental responses are required at the time the information is available until the

time of trial in this case.

Page1o0f4
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REQUESTS FOR PRODUCTION

1. Copies of all communications (both written, electronic, and otherwise) and documents of
any kind between and amongst: (1) Mt. Pleasant Square Associates, II, LLC (including its officers,
employees, and agents); (2) Oyster. Patk Apartments (including its officers, employees, and
agents); (3) Dewberry Capital Corporation (including its officers, employees, and agents); (4)
GREP Southeast, LLC (including its officers, employees, and agents); (5) Greystar (including its
officers, employees, and agents); and (6) any third-parties, including, but not limited to, mold
testing and remediation companies, related to the Richardsons’ claims, lawsuit, testing of the units
the Richardsons lived in, and remediation of the units the Richardsons lived in.

2. For each Defendant, copies of all documents, and communications (written, electronic, or

otherwise) containing the following search terms. The scope of this request shall be for the time

period from May 1, 2017 — May 20, 2020. For this request each defendant needs to provide a -

summary of hits for each word search, a record of the data retrieval process, and the document /

communication. The undersigned can discuss these searches with the IT specialist for the

Defendants.

a. Karola Richardson
b. Krista Richardson
¢. Mold

d. Mold testing

e. Lawsuit

Claim

Settlement

P o@

Remediation

Leak

p—t
.
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3. Copies of all Defendants’ federal and state tax returns (drafts, filed, and amended), along
with all associated work papers since formation.
4, Copies of all financial statements (both hard copies and electronic files) prepared for each

Defendant for the years 2017, 2018, 2019, and 2020 to include, but not be limited to:

P

Balance sheets;
~b. Income statements (profit and loss);
~c. Statements of changes in equity;

‘d. Cash flow statements; and

McCULLOUGH KHAN, LL.C
=

Claytgh“B. McCullough (Sﬁm‘ No.: 13722)

e. Journal entries,

359 King Street, Suite 200
Charleston, SC 29401
(843) 937-0400

(843) 937-0706 (fax)
Clay@mklawsc.com

ATTORNEY FOR PLAINTIFFS
52t 2020
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON

CASE NO.: 2018-CP-10-3286
Karolina Richardson and Krista Richardson,

Plaintiffs,
V.

Mt. Pleasant Square Associates, II, LL.C d/b/a
Oyster Park Apartments, Dewberry Capital

CERTIFICATE OF SERVICE
Cotporation and GREP Southeast, LLC, : N

Mt. Pleasant Square Associates, IT, LLC d/b/a
Oyster Park Apartments, Dewberry Capital
Corporation and GREP Southeast, LLC,

Third Party Plaintiffs
V.

J.A. Croson, LLC,

)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)
)
)
)
)
)
)
)
g
Third Party Defendant. )

I hereby certify that a true and correct copy of Plaintiffs’ Fourth Set of Requests for
Production to the Defendants have been served upon the following by electronic delivery or by

mailing a copy, properly addressed and with sufficient postage affixed thereto, on this é’@%tbday

of May, 2020.
I. Timothy Wooten, Esq. Joshua A. Bennett, Esq.
Douglas Leadbitter, Esq. Rogers Townsend, LLC
Gower Wooten & Darneille, LLC P.O. Box 100200
4200 Northside Parkway NW, Building 12 Columbia, SC 29202
Atlanta, GA 30327 Joshua.bennett@rogerstownsend.com
Tim@GWDIlawfirm.com
Doug@GWDlawfirm.com Attorney for Third-Party Defendant

Attorneys for the Defendants

SN =
e I o3
Debi Davis, Legal Assistant

Charleston, South Carolina
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Clayton B. McCullough
Direct: (843) 937-0401
Fax: (843) 937-0706
clay@mklawsc.com

cLLUG * KHAN, LL

C
ATTORNE? /

W

July 7, 2020

VIA E-MAIL & U.S. MAIL

J. Timothy Wooten, Esq.

Douglas Leadbitter, Esq.

Gower, Wooten & Darneille, LLC

4200 Northbridge Parkway, NW, Building 12
Atlanta, GA 30327

Tim@GWDlawfirm.com
Doug@GWDlawfirm.com

Re:  Karolina Richardson and Krista Richardson v. Mt. Pleasant Square

Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry Capital
Corporation, GREP Southeast, LLC
Case No.: 2018-CP-10-3286

Dear Counselors:

I hope this finds you well. On May 28, 2020, we served Plaintiffs’ Fourth Set of
Interrogatories and Plaintiffs’ Third Set of Requests for Production on the Defendants. At this
time, we have not yet received your responses to this discovery, and they are past due. I certainly
do not want to have to file a Motion to Compel in order to receive these responses. However, if I
do not hear from you in the next ten (10) days, I will be forced to file such a motion. Ilook forward

to hearing from you regarding when we can anticipate receiving your responses. With kind
regards, I remain

Sincerely yours,

MCCULLOUGH KHAN, LLC
..-'/Z/ff JF e
-y Y ’
f”;”m o A7 ,.f/ it iwég’»;jﬂ?{iw
L / ’ </

Clayton B. McCullough

CBM:kbn
cc:  Joshua A. Bennett, Esq. (via e-mail only)
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Clayton B. McCullough
Direct: (843) 937-0401
Fax: (843) 937-0706
clay@mbklawsc.com

McCULLOUGH = KHAN, LLC
ATTORNEYS AT LAW

September 24, 2020

VIA EMAIL ONLY

Douglas Leadbitter, Esq.

Gower, Wooten & Darneille, LLC

4200 Northbridge Parkway, NW, Building 12
Atlanta, GA 30327
Doug@GWDIlawfirm.com

Re: Karolina Richardson and Krista Richardson v. Mt. Pleasant Square
Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry Capital
Corporation, GREP Southeast, LLC
Case No.: 2018-CP-10-3286

Dear Doug:

I am following up on the outstanding discovery requests in this case. We have a pending
Motion to Compel and I am writing to see if you will gather and produce the information in an
effort to avoid bothering the Court with this motion. Please let me know.

Additionally, I am writing to request that you update the previously responded to discovery
requests related to mold, mildew, and water infiltration issues at Oyster Park. I have received
numerous unsolicited calls from current and former tenants at Oyster Park informing me of active
mold claims in the units. These Oyster Park tenants (both residential and commercial) state that
they have notified Oyster Park and its management company of their mold claims and have
communications related thereto. This information is relevant to our ongoing litigation and is
discoverable. As such, based on your continuing obligation to respond to discovery, I am asking
that you produce any and all claims and notices submitted to Oyster Park and/or its property
management company related to mold, mildew, and water damage in a unit.

We were previously provided information related to claims, communications, settlements,
photos, internal investigation documents, etc. That information was produced on Feb. 14, 2020.
We have received no information related to mold claims since that date. Please allow this letter to
confirm that this matter will be brought before the Court during the hearing on the pending Motion
to Compel if we are not able to obtain this information in advance. Please let me know.

Sincerely yours,

McCULLOUGH KHAN, LLC

o 7w PR s
,f i; e fi;ﬁ:' x’/’; f;; ;'f F,%:, ',"
manke s T ;i u»&;w»? o
(ot 5
124

Clayton B. McCullough

359 KING STREET, SUITE 200 - &HARLESTON.SC 2940] - 843.937.0400 - wwwMKLAWSC com










FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Charleston

IN THE COURT OF COMMON PLEAS CASE NO. 2018CP1003286
Karolina Richardson et al Mt Pleasant Square Associates Il LLC et al
PLAINTIFE(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

] ACTION DISMISSED (CHECK REASON):[ | Rule 12(b), SCRCP;[_| Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other

ACTION STRICKEN (CHECK REASON):[ ] Rule 40(j), SCRCP;[_] Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
B Affirmed; [_| Reversed; [] Remanded;

10

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow)|v/| Statement of Judgment
by the Court:

Plaintiff filed a Motion to Compel on July 30, 2020 which was heard by this court on
December 3, 2020. Upon careful consideration of the arguments and submissions, this
court GRANTS Plaintiffs Motion to Compel. Defendant has 30 days from the date of
this order to submit discovery responses.

ORDER INFORMATION
This orderl:l ends |y | does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 01/10/2021 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 0of2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Charleston Common Pleas

Case Caption: Karolina Richardson , plaintiff, et al VS Mt Pleasant Square
Associates I LLC , defendant, et al
Case Number: 2018CP1003286

Type: Order/Electronic Form 4

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2021-01-10 21:52:58 paée 30f3
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Claxton B. McCuIIough, Esguire

From: Kirkley White <kwhite@rclawsc.com>
Sent: Friday, December 10, 2021 3:51 PM
To: Clayton B. McCullough, Esquire

Cc: Jeff Ross; Bobbi Myers

Subject: RE: Richardson

Clay,

| hope you are well. We would like to move forward and complete the outstanding ESI discovery. To date, you have not
provided me with an estimate from any company to perform the search as we discussed. We received an estimate from
Rosen Litigation Technology Consulting, which is a local ESI company. They charge $200 per hour per e-mail account,
and can typically conduct a search within 5 hours. We are recommending a search of Lee Benton (Dewberry Group’s
property manager who assumed the position after Greystar), Kim Lavigne (Dewberry Group’s EVP of Operations), and
the Oyster Park Manager (Greystar’s e-mail while Greystar served as the property manager) email accounts only. This
equates to approximately $3000 to run the searches. If you request additional e-mail accounts, this will obviously
increase the expense. However, after careful deliberation, these inboxes have been determined to be the most inclusive
as these individuals/inboxes would have received materially all of the pertinent correspondence regarding the
information your client requested.

Given the Judge’s order that the searches be limited to Oyster Park, we are recommending the following terms to be
searched:

“Karolina Richardson”

“Krista Richardson”

(“Oyster Park” OR “Mt. Pleasant Square Associates Il, LLC”) AND mold

(“Oyster Park” OR “Mt. Pleasant Square Associates Il, LLC”) AND “tenant” AND “lawsuit”
(“Oyster Park” OR “Mt. Pleasant Square Associates Il, LLC”") AND “tenant” AND “settlement”
(“Oyster Park” OR “Mt. Pleasant Square Associates II, LLC”) AND remediation

(“Oyster Park” OR “Mt. Pleasant Square Associates II, LLC”) AND leak

Rosen recommends using the Nextpoint platform to host the data. They charge $225 per user license per month. Itisa
minimum term of 1 year. We anticipate we will need 3 licenses at a minimum for hosting and review, equating to
$8,100.

In addition, due to the volume of emails we are anticipating, we are likely going to need to hire contract attorneys for
privilege review. We hope to be able to deduplicate emails to limit the time of review. We anticipate anywhere
between 150 to 500 hours for review (reviewing 50 emails per hour as a rule of thumb), at approximately $100 per hour
(contract attorney’s hourly rate to be determined). This cost will range anywhere from $15,000 to $50,000 depending
on the volume of e-mails that are returned. The court ordered your client to bear half of this cost.

At a minimum, we need a deposit of $5500 from you to proceed with the collection and searching. This equates to half
of the cost of the anticipated search and hosting fees.

In addition, per the Court’s order from the bench, please provide us the names of the tenants of Oyster Park who have
contacted you regarding mold claims/complaints and we will include their names in the searches listed above and we
will run an independent search for any hard copy or other files in our client’s possession in addition to the ESI search.







Also, please keep in mind that we have already produced on two separate occasions the file for all mold related
complaints kept in hard copy or electronically at Oyster Park, and separate search hits of all emails related to mold
claims/complaints from tenants at Oyster Park and have updated these as our client’s received them. So, we expect the
results of these searches to duplicate what your client has already received in discovery. However, given the court
order, we will not be de-duplicating documents from the prior productions in an abundance of caution in case anything
was inadvertently missed in the first collections.

Please let us know by December 17, 2021 at 5 PM EST if you are agreeable to this plan. If we cannot come to an
agreement by that time, we will be forced to file a Motion to Compel to resolve this issue.

Thanks,

Kirkley

Kirkley White

Associate

Ross & Cristaldi, LLC

863 ColemanBivd,, Ste. B

lit Pleasant SC 294564

(B43) 329-4040
white@rclaws:

Flease note ouremall address change —our entire firm will now be “first Infliad, last name@rclawsc.com”
Pieass note ourfinm address changs
Flease note ourfirm is paperiess—please request hard coplesif desired

From: Clayton B. McCullough, Esquire <clay@mklawsc.com>

Sent: Monday, November 1, 2021 12:23 PM

To: Kirkley White <kwhite@rclawsc.com>

Cc: Jeff Ross <jross@rclawsc.com>; Bobbi Myers <bmyers@rclawsc.com>
Subject: RE: Richardson

Electric Red
(843) 779-7929
hello@electricred.com








Clayton B. McCullough, Esquire
Attorney, McCullough m Khan & Appel

0: (843) 937-0400 | D: (843) 937-0401 | F: (843) 937-0706
E: clay@mklawsc.com | W: www.mklawsc.com
A: 2036 eWall Street, Mount Pleasant, SC 29464

THE INFORMATION CONTAINED IN THIS COMMUNICATION IS ATTORNEY PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER
OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION,
DISTRIBUTION OR COPY OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
COMMUNIC, IN ERROR, PLEASE IMMEDIATELY CONTACT ME, THANK YOU.

From: Kirkley White <kwhite @rclawsc.com>

Sent: Monday, November 1, 2021 11:41 AM

To: Clayton B. McCullough, Esquire <clay@mklawsc.com>

Cc: Jeff Ross <jross@rclawsc.com>; Bobbi Myers <bmyers@rclawsc.com>

Subject: Richardson

Clay,

Can you recommend someone to perform the ESI (other than the company you previously recommended)—/I’ll look for
someone as well.

Thanks!

Kirkley Whits
kssociate
Ross & Cristaldi, LLC

RC ~ BB3ColemanBlvd., Sts. B
i Mt Pleasant SC 20464
{843) 320-4040

Please nofe ouremai address change —our entire firm will now be "Tirst initial, last name @rclawsc.com”
Please note ourfirm address change
Fleage note ourfiom (8 paperiess — pleass request hard coplesil desired










Claxton B. McCuIIough, Esquire

From: Emily Sheets <esheets@rclawsc.com>
Sent: Friday, June 24, 2022 4:23 PM

To: Clayton B. McCullough, Esquire; Jeff Ross
Cc: Alicia Terwilliger Ph.D.; Bobbi Myers
Subject: RE: Oyster Park

Hi Clay,

We'll look into it and get back to you. As far as | know, we’ve produced everything we have but I'll verify and this email
will suffice for a supplemental request.

. lam unaware of ‘a ton more mold complaints’ if you’ve got information on that, please share.

Finally, aside from excitement over your very fun Friday afternoon activities, any specific reason for the urgent delivery?
As far as | know, we are still nowhere near a trial roster, just making sure I’'m not missing something.

Have a good weekend,
Emily

Emily C. Sheets
Attorney

Ross & Cristaldi, LLC
863 Coleman Blvd., Ste. B
Mt. Pleasant, SC 29464
(843) 329-4040
esheets@relawsc.com

Please note our email address change — our entire firm will now be “first initial, last name @rclawsc.com”
Please note our firm address change

This e-mail and the information transmitted herein may contain privileged and/or confidential information and is the property of the sender. Tf you are
not the intended recipient, or the employee or agent responsible for delivering it to the intended recipient, you are hereby notified that any dissemination
or copying of this information, or the taking of any action in reliance on the content of this email, is strictly prohibited. If you have received this e-
mail in error, please immediately contact Bobbi Myers at Ross & Cristaldi, LLC, (843) 329-4040, and please delete the original email, all attachments
and any copies thereof,

From: Clayton B. McCullough, Esquire <clay@mklawsc.com>

Sent: Friday, June 24, 2022 4:14 PM

To: Emily Sheets <esheets@rclawsc.com>; Jeff Ross <jross@rclawsc.com>
Cc: Alicia Terwilliger Ph.D. <Alicia@mklawsc.com>

Subject: RE: Oyster Park

Also, has this been updated? There are a ton more mold complaints — does Oyster Park have an up to date list?







Clayton B. McCullough, Esquire
Attorney, McCullough m Khan m Appel

0: (843) 937-0400 | D: (843) 937-0401 | F: (843) 937-0706
E: clay@mklawsc.com | W: www.mklawsc.com
A: 2036 eWall Street, Mount Pleasant, SC 29464

THE INFORMATION CONTAINED IN THIS COMMUNICATION IS ATTORNEY PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER
OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION,
DISTRIBUTION OR COPY OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
COMMUNICATION IN ERROR, PLEASE IMMEDIATELY CONTACT ME, THANK YOU. |

From: Clayton B. McCullough, Esquire

Sent: Friday, June 24, 2022 3:54 PM

To: Emily Sheets <esheets@rclawsc.com>; Jeff Ross <jross@rclawsc.com>
Cc: Alicia Terwilliger Ph.D. <Alicia@mklawsc.com>

Subject: Oyster Park

Importance: High

Guys,

Hope you have had a great week! | am finishing the week on a high point — looking at the ESI discovery. Quick question
/ request. Kymber Jones the Community Manager for OP emailed Kathlina Sampson on Aug 5, 2019 asking where “our
mold book is. Is it with the lawyer.” Bates # 28148. Can you find out what the mold book is and produce it? If | need to
send a formal request let me know. Thanks.

Clay









STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Karolina Richardson and Krista Richardson,
Plaintiffs,

V.

Mt. Pleasant Square Associates, I, LLC

d/b/a Oyster Park Apartments, Dewberry

Capital Corporation, GREP Southeast, LLC

Defendants.

Mt. Pleasant Square Associates, II, LLC
d/b/a Oyster Park Apartments, Dewberry

Capital Corporation, GREP Southeast, LLC,

Third-Party Plaintiffs,
v.
J.A. Croson LLC,

Third-Party Defendant.

TO: ALL PARTIES

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

Case No.: 2018-CP-10-03286

MT. PLEASANT SQUARE ASSOCIATES,
II, LLC D/B/A OYSTER PARK
APARTMENTS, DEWBERRY CAPITAL
CORPORATION, AND GREP
SOUTHEAST, LLC’S SUPPLEMENTAL
DOCUMENT PRODUCTION

Pursuant to Rules 33 and 34 of South Carolina Rules of Civil Procedure, Defendant, Mt.

Pleasant Square Associates, II, LLC d/b/a Oyster Park Apartments, Dewbetry Capital Corporation,

and GREP Southeast, LLC (hereinafter referred to as “Defendants”™), reserving the right to amend

and/or supplement, hereby submits their Supplemental Responses to All Parties’ Discovery

Requests:

RESPONSE:

Mt. Pleasant Square Associates, II, LLC d/b/a Oyster Park Apartments, Dewberry
Capital Corporation, and GREP Southeast, LLC hereby supplements documents
received via subpoena duces tecum from the following providers:
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MUSC -~ MUSC ENT SDT Resp000001-000201;

Karen Shelton — Shelton SDT Resp000001-000089;

Dr. Oliver Wood — Wood SDT Resp000001-000083;

Dr. Brabham — Brabham SDT Resp000001-000013;

Charleston ENT — Charleston ENT SDT Resp000001-000029;
Charleston Allergy & Asthma — Chas Allergy SDT Resp000001-000027;
CVS Pharmacy — CVS SDT Resp000001-000015;

First Health of Carolinas — First Health SDT Resp000001-000276;

JH Seale — JH Seale SDT Resp000001;

MUSC -~ MUSC SDT Resp000001-000341;

MUSC —~ MUSC SDT Resp Krista000001-000226;

Roper St. Francis —~ RSF SDT Resp000001-000022;

Sumter ENT — Sumter ENT SDT Resp000001-000040;

Dr. Marshall White — White SDT Resp000001-000044;

DEF 003398-003416;

Stillinger000001-Stillinger000004;

Stillinger Investigation Karolina Richardson (20 videos 00053-00073);
Sillinger Affidavit;

DEF003417-DEF004422 — (Mold reports previously provided thorough ESI
search, and additional mold reports from August 2021-present);
Chart identifying unit and date of additional moisture complaints; and

DEF004422-DEF004442 — (20 color photos of Oyster Park, 1 photo of Ranier
floor plan)

Defendant's Supplemental RRFP to All Parties

2018-CP-10-03286

ROSS & CRISTALDI, LLC

= \/
Jeffrgf AlRoss, Bar\No.: 74254
Emily C. Sheets, Bar No.: 78768
863 Coleman Blvd., Ste B
Mt. Pleasant, South Carolina 29464
Phone: (843) 329-4040
Email: jross@rclawse.com

esheets@rclawsc.com

Attorneys for Mt, Pleasant Square Associates, II,
LLC d/b/a Oyster Park Apartments, Dewberry
Capital Corporation, and GREP Southeast, L1.C

Mt. Pleasant, South Carolina

7
July pf 2022

Page 2 of 2









resident mold complaints.

Thanks very much.

Clay McCullough





Exhibit B





Corporation, and GREP Southeast, LLC,

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASE NO.: 2018-CP-10-3286
Karolina Richardson and Krista Richardson, )
)
Plaintiffs, )
)
V. ) ORDER GRANTING PLAINTIFF’S
) MOTION FOR SANCTIONS
Mt. Pleasant Square Associates, II, LLC d/b/a ) PURSUANT TO RULE 37(b)(2)(C),
Oyster Park Apartments, Dewberry Capital ) SCRCP
)
)
)

Defendants.

This matter came before the Court upon Karolina and Krista Richardson’s (“Plaintiffs”)
Motion for Sanctions pursuant to Rule 37(b)(2)(C), SCRCP against Mt. Pleasant Square
Associates, II, LLC d/b/a Oyster Park Apartments; Dewberry Capital Corporation; and GREP
Southeast, LLC (“Defendants™). A hearing was conducted on July 18, 2022, and counsel for the
parties were present. Upon careful consideration of the pleadings, discovery facts, additional
documentation provided by counsel, oral arguments advanced, and South Carolina law, the Court
find Plaintiffs are entitled to sanctions against the Defendants. The Motion is hereby GRANTED.

FINDINGS OF FACT

Plaintiffs have continually requested (in discovery requests, letters, phone calls, emails, at
depositions) that Defendants provide information relating to complaints of mold at Oyster Park.
On Thursday, July 14%, 2022, after over three (3) years of discovery, Defense counsel, Ross &
Cristaldi, LLC, became aware of additional relevant documents. Defense counsel immediately
informed Plaintiff’s counsel of the documents and that they would be produced no later than the

next day, July 15", 2022. Defendants submitted documentation relating to an additional 50 — 60
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mold complaints by residents at Oyster Park on the Friday, July 15", 2022, prior to the trial
beginning on Monday July 18, 2022. The instant motion by the Plaintiffs followed.

Plaintiffs’ counsel submitted 12 exhibits in support of the Motion for Sanctions including
numerous requests for the Defendants to provide and produce records of Oyster Park resident’s
complaints of mold. Plaintiffs were forced to file two Motions to Compel on this issue. After a
hearing on the second Motion to Compel, this Court ordered that the Defendants produce the
discovery sought by way of a Form 4 Order entered January 11, 2021. The Defendants were
ordered to produce the documents within 30 days from January 11, 2021. Based on the
Defendants’ last-minute production prior to trial, through no fault of Ross & Cristaldi, LLC, this
court finds they did not comply with the Order.

APPLICABLE STANDARD

If a party fails to obey an order to provide or permit discovery, the trial court may impose
sanctions such as striking pleadings, dismissing the action, or rendering a default judgment. Rule
37(b)(2)(C), SCRCP.

In determining the appropriateness of a sanction, the court should consider such factors as
the precise nature of the discovery and the discovery posture of the case, willfulness, and degree
of prejudice. See Laney v. Hefley, 262 S.C. 54,202 S.E.2d 12 (1974). Where the sanction would
be tantamount to granting a judgment by default, the moving party must show bad faith, willful
disobedience, or gross indifference to its rights to justify the sanction. Baughman v. American Tel.
& Tel. Co., 306 S.C. 101,410 S.E.2d 537 (1991).

“An award of attorney’s fees and costs is within the sound discretion of the trial court and
will not be reversed on appeal absent abuse of that discretion.” McMillian v. Morin, 319 S.C. 331,

461 S.E.2d 43, 45 (1995).

982€00TdO8T0C¢#ASVI - SYA1d NOWINOD - NOLSITIVHD - Nd €v:T 80 98Q ¢20¢ - d31Id ATIVOINOYHLO3 13





The six factors to consider in determining if an award of attorney fees is reasonable are:
(A) the nature, extent, and difficulty of the case, (B) the time and labor necessarily devoted to the
case, (C) professional standing of counsel, (D) contingency of compensation, (E) beneficial results
obtained, and (F) customary legal fees for similar services. See, e.g., Taylor v. Medenica, 331 S.C.
575, 503 S.E.2d 458 (1998).

Plaintiffs requested that the answers of Defendants be struck, and that Defendants be
entered into default. The Court declines to strike the answer of Defendants.

However, due to the length of this case, the years of litigation, the time that it has taken for
Defendants to produce the information they produced on the eve of trial, and the prejudice resulting
to Plaintiffs and their counsel, I do find that Plaintiffs are entitled to the sanction of an award of
attorneys’ fees and costs against Defendants.

Counsel for Plaintiffs has submitted an Affidavit of Attorneys’ Fees and costs to the Court.
Based on that Affidavit and this motion, the Court grants Plaintiffs the sanctions of attorneys’ fees
and costs against Mt. Pleasant Square Associates, II, LLC d/b/a Oyster Park Apartments;
Dewberry Capital Corporation; and GREP Southeast, LLC, joint and severally.

After careful consideration of the factors expressed in Taylor v. Medenica, 331 S.C. 575,
503 S.E.2d 458 (1998), and the Affidavit of Clayton B. McCullough Esq., I find that the attorneys’
fees and costs requested by Plaintiffs are reasonable based on the (A) the nature, extent, and
difficulty of the case, (B) the time and labor necessarily devoted to the case, (C) professional
standing of counsel, (D) contingency of compensation, (E) beneficial results obtained, and (F)
customary legal fees for similar services. Defendants are hereby ordered to pay the attorneys’ fees
and litigation costs resulting from Defendants’ failure to timely submit and supplement discovery

requested by Plaintiffs and previously ordered by this Court.
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THEREFORE, IT IS HEREBY ORDERED THAT Plaintiffs’ Motion for Sanctions

against Defendants, pursuant the Rule 37(b)(2)(C) SCRCP, is GRANTED and:

(1) Defendants are hereby ordered to reimburse Plaintiffs (by and through their
counsel) for the following attorneys’ fees and costs within five (5) days of the date
of this order, as a sanction, as a joint and several sanction against Mt. Pleasant
Square Associates, II, LLC d/b/a Oyster Park Apartments; Dewberry Capital
Corporation; and GREP Southeast, LLC, in the total amount of $25,200.00:

a. Plaintiffs’ payment to Rosen Litigation Technology Consulting $2,250.00 for
computer forensic services relating to Defendants” May 5, 2022, ESI document
production;

b. Fees of Clayton B. McCullough Esq., resulting from twenty-five (25) hours
incurred reviewing Defendants’ May 5, 2022 and July 15, 2022 document
productions in this matter, totaling $11,250; and

c. Fees of Clayton B. McCullough’s paralegal, Alicia Terwilliger, resulting from

sixty (60) hours incurred reviewing Defendants’ May 5, 2022 and July 15, 2022
document productions in this matter, totaling $11,700.

IT IS ORDERED.

Jennifer B. McCoy
Presiding Circuit Court Judge

December , 2022
Charleston, South Carolina
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Charleston Common Pleas

Case Caption: Karolina Richardson, plaintiff, et al VS Mt Pleasant Square
Associates || LLC, defendant, et a
Case Number: 2018CP1003286

Type: Order/Other

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2022-12-08 10:19:03 page 5 of 5
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Exhibit C





STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF CHARLESTON 2018-CP-10-03286

Karolina Richardson )
) TRANSCRIPT OF RECORD
-vs-— )
) July 18, 2022 - Vol 1 of 5
Mt. Pleasant Sg. Ass. )

) Charleston, South Carolina

B EVF OR E:

The Honorable Jennifer B. McCoy, Judge

A P PEARANTCE S:

Clayton B. McCullough, Esquire
Attorney for the Plaintiffs

Jeffrey A. Ross, Esquire
Emily Sheets, Esquire
Attorneys for the Defendants

Reported By:

Yvestre Torres, OCR
Circuit Court Reporter for the
Ninth Judicial Circuit
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THE COURT: Thank you. Please be seated.
Okay, I think we are ready to proceed, if the attorneys
are. I'm happy to take up any motions in the order most
appropriate.

MR. MCCULLOUGH: Your Honor, if it's okay,

I would 1like -- Clay McCullough on behalf of the
Plaintiff, and I would like to start with the motion
for sanctions that we filed on Friday, if that's okay.

THE COURT: Yeah, let's talk about that
for sure.

MR. MCCULLOUGH: Thank you, Your Honor.

THE COURT: Okay. And I've got -- just
going through the document that I have so I could follow
along. I've got the motion and 12 exhibits that were
attached; is that right? All right. The motion has
already been filed; is that right? Okay. Happy to hear
from you.

MR. MCCULLOUGH: Thank you so much. May it
please the Court. Again, I'm Clay McCullough, and I am
here on behalf of the Plaintiffs, the Richardson family,
right here behind me. And just quickly, because I know
you know a little bit about the case, this is a lawsuit
arising out of -- my clients lived in Oyster Park
Apartments in Mount Pleasant that's owned and managed

by the Defendants. She moved in, in May of 2017,
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and I think everything I'm saying now is undisputed.

Shortly after moving in, there was a flood
in the unit she was in, and she moved to a second unit.
She lived in the second unit -- or they lived in the
second unit for about six weeks, and she had complained
about some smelling and some mildew and things of that
nature. And then, I believe, on July the 10th, saw mold
in several areas, and began some e-mail communications
with the staff of Oyster Park.

It was subsequently tested, confirmed
to be mold. The Defendants hired a mold remediation
company to come in, and she was moved to a third unit.
While in the third unit, continued to complain about
smells and things of that nature and told them about
the concerns about mold. Ultimately, Labor Day weekend
moved out.

THE COURT: Okay, a whole complex of stuff.

MR. MCCULLOUGH: Correct.

THE COURT: Okay.

MR. MCCULLOUGH: The evidence will show
a tremendous amount of early-on medical issues
associated with the exposure of mold for both
of the Richardsons. There's a lot of medical data
and documentation that will be forthcoming.

So, I was retained, and we filed a lawsuit
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in 2018. We sent normal discovery and started

the process, and the lawyer that was in Greenville
for the Defendants, a gentleman by the name of Jamie
Akerman, came in to defend, and we started the normal

process of document production. And early on, we had

tussled over what information to produce. They produced

some records directly associated with the Richardsons
and directly associated with an e-mail communication,
very little communications, between the Richardsons
and the Defendants.

We continued to expand what we were asking.
And to be honest with you, at that point, I was
completely unaware of other issues out there.

It shortly became obvious that there were ongoing
problems, systemic problems, at Oyster Park. This
building leaks in every way I can think that something
would leak. It's flooded from the ground. They have
multiple roof leaks; they have window leaks; they have
plumbing leaks; they have HVAC issues causing excess
humidity.

Testimony and the documents will show
numerous dehumidifiers that have permanently and
temporarily been installed. Lots and lots of mold
tests, lots and lots of remediation companies coming

in. I'm going to fast forward to Friday, and then
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I'm going to back up.

THE COURT: Okay.

MR. MCCULLOUGH: The reason I'm fast
forwarding to Friday is I've been before Your Honor
on several occasions, but I just want you to know two
things. One, I've never filed a motion like this before
in my career. And, two, everything that I am saying
and every blunt assertion I will make is no way, nho way
aimed at these folks. Emily responded the way she
should have responded, on time, and was, like, sorry.

THE COURT: Okay.

MR. MCCULLOUGH: All right.

THE COURT: Right.

MR. MCCULLOUGH: So, I went through
a frantic on Friday just trying to pull as much
as I could.

THE COURT: Okay.

MR. MCCULLOUGH: All right. We sent
a bunch of discovery. Almost immediately, we started
to tussle, as I mentioned, in late 2018, 2019. We took
some depositions, and at every deposition of the
Dewberry, GreyStar folks, it became obvious there's more
information that's not forthcoming. There's lengthy
pages of testimony -- not testimony, conversations

between Mr. Akerman and I, about go to Oyster Park,
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gather these documents, give me the information.
We stopped the deposition of the onsite property
managers so they can do just that.

THE COURT: Okay.

MR. MCCULLOUGH: The information dribbled
in. The entire year of 2019 was spent fighting over
these issues. They would submit three because I told
them about those three, and then we would get some more.
And then I would send another letter. We sent discovery
they didn't respond to. The first exhibit that
I e-mailed is a letter saying, guys, give me these other
mold reports, give me -- I mean, there's a whole system
in place. We got wvery little.

Exhibit 2, February of 2019, guys, again,
let's quit playing games. Send me the information.

So as you'll see, this is kind of a recurrent thing --
theme. Exhibit 3 is a motion to compel. We sent --
and said, here's the discovery, you haven't given

me the documentation. Somewhere in this process,

Mr. Akerman was no longer at the firm, some guy named
Doug Leadbitter took over. There were promises made

to gather information, and information was forthcoming.

At some point, we got up to 30 to 35
people that complained of mold. While this is going

on, I have tenants, unsolicited, calling me because
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I have a lawsuit filed, saying, hey, this is what

I know, I heard this, hey, what's happening. A lawyer
in his office is right around the corner calling me,
trying to put together a class action against Oyster
Park. I said, no, I've got my hands full with the
lawsuit that we've got.

So again in December of 2019, I'm now
communicating with Mr. Leadbitter, and again, guys,
please, give me this information. The last response
we got is -- this is April 30th, 2019. Now we're
in December of 2019. So there's always, to be honest,
some level of -- you didn't ask this, you didn't
ask that. So we have more conversations until I send
another round of discovery. This i1s Exhibit 5.

Now we're in 2020, please, send me the information
that I keep requesting. You won't send it without
being browbeaten. I think Mr. Leadbitter is gone
at this point, I'm not quite sure.

Exhibit 6, from a paralegal at Gower, Wooten
and Darneille saying we're working on it, we're pulling
stuff together, we'll provide additional information.

Finally, because more stuff never
was forthcoming, I filed a second motion to compel,
and this one was scheduled -- filed July 30, 2020,

and it was again asking for several things. The first
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thing is I kind of gave up, and I sent a request --
there's nothing in this world I hate more than
electronic discovery. It is an ending well of resources
and money, but there's nothing else I can do. So,

I sent together a list of search terms and searches

I wanted to have happen.

What also happened here in this time period
is GreyStar no longer was working at Oyster Park on
behalf of Dewberry. And Mr. Leadbitter basically told
me he never asked GreyStar for any information because
-- although they were a Defendant and a property
manager.

So, I filed a motion. And then in
September, I wanted to follow up, and so I again wrote
another letter, and this is pretty important because
I think this is kind of why we're here today, and this
is Exhibit No. 8. "Doug, you need to respond to the ESI
discovery. But, more importantly, you need to provide
me these mold complaints and the order of infiltration
complaints made by the residents."

And again they have a whole system.

They fill out forms; it's documented. And it's not
like we're talking of millions of people. This is
an apartment complex. Give me your old complaints.

You've got to have a notebook somewhere; you've got






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to have documentation of this somewhere. So we have
this here. We filed a motion, and then we come before
Your Honor.

THE COURT: Starting to sound familiar.
Okay.

MR. MCCULLOUGH: This was in December 3
of 2020, and I'm just going to read from the transcript.
And, Your Honor, the transcript of this was actually
submitted by the Defendants in opposition of the motion
for sanctions. So, I'm just going to read it. I'm not
going to read it all because I'm sure you've read parts
of it, although, it was a long time ago. This is what
I'm asking for.

The second issue is part of what we sent
in correspondence requesting an update on all mold
and mildew and more claims that have been made.
Your Honor, at last, as of the middle of 2019, there
were approximately 30 claims from tenants to Oyster
Park about water leaks, mold and mildew. What happened
is GreyStar stopped serving as the property manager
I believe in the middle of 2019. And what appears
has happened is the continuation of the list
of complaints to include settlements, to include the
nature of the claims and what remediation was conducted,

stopped when Dewberry took over as the property manager.
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The last noted documentation of the claim
was from September of 2019. And then we're talking
about the electronic searches that they had performed.
It was apparently done over a year ago with limited
data searches, meaning they certainly didn't search
the server. They searched one e-mail address and had
no idea they did this search in May 2019. And why
they didn't produce it until yesterday? They produced
an e-mail from one particular person.

The last documentation they gave us were
30 mold complaints as of summer of 2019. Here we are
18 months later, and about 30 minutes ago they provided
me one additional packet of information with one
particular complainant.

Your Honor, I think they've made virtually
no effort to comply with my discovery request. And then
you say, Mr. McCullough, I guess you're going to say
it's going to go to your UTPA claim. So, I respond
further, what I'm asking for is a continuation of what's
been going on until today. There was a list of all
the water, mildew and mold claims, or complaints made
to the property management company. And you said,
yeah, no reason to hide the ball. I'm with you.

Mr. McCullough, if you know of some names tell him.

It's not going to make you -- it's only going to make
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them produce them that much faster.

And then, Your Honor, I entered an order
stating a claim to file a motion to compel on July
30, 2020, which was heard in this court on December
3, 2020. Upon careful consideration of the argument
and submissions, this Court grants Plaintiff's motion
to compel.

So then, Your Honor, we proceed with some
ESI searches, and the ESI -- actually, I'm sorry.

We kind of carried on. We don't get a supplemental
document. The law firm that had been handling the case
up to that point I believe had -- was fired. And the
current law firm took over, and the lawyer handling

it was —-- Jones. Sorry. And they have moved for
summary Jjudgment.

So now we're before Judge Young in November
of 2021. And this is me again talking to Judge Young,
so what's happened is we had depositions in my office
about two and a half years ago, and those depositions,
the primary point person, the property manager,
essentially the day before had come to a conclusion
and told Jamie Akerman that they had never gotten
an e-mail search, there were photographs missing,
they had a notebook with mold-related claims but never

was provided. I've sent motions; I've sent discovery
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requests. We have not received, it goes on, texts,
photographs. To be blunt, there's an active effort
to hide mold-related claims at Oyster Park.

Even from the discovery that I have
received, we've gotten over 45 written complaints
that were submitted by tenants of Oyster Park, and
we got wvirtually no internal e-mails, no text messages,
no photographs.

My last conversation about all of this
is they didn't represent GreyStar anymore because
Dewberry either didn't retain or fired GreyStar.

Judge Young stated, all right, let's get that settled.
Y'all have to provide responses to his discovery.

Next, Your Honor, we started on an ESI
process. I will tell you that this ESI was unnecessary.
We didn't need to do it, but we had to do it because
this appeared to be the only way to get this
information. They have never produced the documentation
that you had ordered, or that Judge Young ordered.

And so the next document, Exhibit 10,
is with Kirkley [ph.] White, the lawyer at Jeff
and Emily's firm, basically trying to talk me out
of doing ESI searches, is the way I read it. And she
states, "We anticipate anywhere between 150 to 500 hours

for review, 50 e-mails per hour, as a rule of thumb,
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at approximately 100 hours per hour, contracted terms
on hourly rate to be determined. This cost will range
anywhere between $15,000 to $50,000 depending on

the volume of e-mails that are returned. At a minimum,
we need you to deposit $5,500 for me to proceed

with the collection and search. This equates to half
the cost of the anticipated search."

She goes on to write, "Also please keep
in mind we already produced on two separate occasions
the file for all the mold-related complaints, kept on
hard copy or electronically at Oyster Park, and separate
search hits from all the e-mails related to mold claims
and complaints from tenants of Oyster Park. And I have
updated these as our clients received them, so we expect
the results of these searches to duplicate what your
client had already received in discovery. However,
given the court order, we will not be de-duplicating
documents from the prior production in an abundance
of caution in case anything was inadvertently missed
in the first collection."

The searches were run. We got -- I don't
remember what the document was called, but a tremendous
response of stuff. This poor woman spent a month
or two of her life going through it, and it essentially

substantiated the mold claims we had up until that date.
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So we were pretty confident that they had been told
that the problems were resolved, and the problems were
-- Oyster Park does not have any problems anymore.

So from our perspective, 1t made sense
that the materials that we got on the ESI search matched
the material we have been provided because the problems
were solved.

THE COURT: Okay.

MR. MCCULLOUGH: And then going through
this, we came across an e-mail talking about a mold
book. I e-mailed Ms. Sheets asking, what's the mold
book? And this is Exhibit 11, and she says, as far
as I know we produced everything, but I'll verify.

This e-mail will suffice.

And I will say one more time I have no doubt
that she believed that when she wrote that, because
when you're having a lawsuit with two motions to compel
that have been granted, and you're spending thousands
and thousands of dollars, certainly if there are
notebooks with mold claims that had been requested about
a thousand times sitting in your office, you're going
to produce them.

THE COURT: Yeah.

MR. MCCULLOUGH: They weren't, until Friday.

And so we got another thousand documents on Friday
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with about 50 more mold claims.

THE COURT: Okay.

MR. MCCULLOUGH: So, Your Honor, we are
asking for an extremely rare thing, which is this
honorable Court to sanction the Defendants because
I believe the Defendants are the ones that were not
being responsive to their lawyers, or they ignored
this honorable Court's order. And the assurances,
frankly, I think they were not being truthful with
counsel.

We cite to the case of McNair v. Fairfield

County, which was 665 S.E.2d 830, that states Rule
37(b) (2) (c¢), South Carolina Rules of Civil Procedure,
"When a party fails to comply with a discovery order,
the trial court has the discretion to impose a sanction
it deems just, including an order dismissing the action.
Absent an abuse of discretion, the trial court's
imposition of discovery sanctions will not be reversed
on appeal, and the party appealing from the order

of sanction carries the burden of proving an abuse

of discretion occurred. Severe sanctions, such as the
dismissal of an action, should only be imposed in cases
involving bad faith, willful disobedience or gross
indifference to the opposing party's rights."

Finally, "In determining the appropriateness
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of a sanction, the court considers -- should consider
such factors as the precise nature of the discovery
and the discovery posture of the case, willfulness
and degree of prejudice."

Your Honor, we believe this is a willful
disobedience and gross indifference to the opposing
party's rights. We believe that these notebooks were
sitting in the offices of Dewberry, probably at Oyster
Park, for the last two and a half years. There's
no rational reason this information was not produced.
They're going -- have said, there's no prejudice,
we gave it to them. They were able to cram some
more stuff into documents that we object to.

Well, I hadn't talked to 50-plus people.

I don't know what's out there. I will tell you we

are -- we've been up for trial three times, and we're
not going to push it off anymore. But if there's ever
been a situation where the Defendants had intentionally,
intentionally, not provided information, they can fight
and kick and scream about whether or not it's
admissible, but it's definitely discoverable. It's been
ordered to be discovery.

And this wild goose chase that they sent
us on, the ESI, because they didn't produce it means

that the lawyers on both sides have spent countless
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hours -- and the only thing that we can do at this
point, respectfully, is something significant.

So we're asking you to strike the pleadings; we're
asking you to hold them in default; we're asking this
to be turned into a damages hearing.

THE COURT: Happy to hear from defense
counsel.

MS. SHEETS: Your Honor, good afternoon.
May it please the Court. Emily Sheets for the
Defendants. Your Honor, I'm ---

THE COURT: For the record, I don't envy
your position today, Ms. Sheets, but I'm happy to hear
from you.

MS. SHEETS: I appreciate Your Honor's
courteousness, and I appreciate Plaintiffs' counsel's

grace as well. I am not going to rehash the history

here. I don't dispute the history; the history is what

it is. I do want to qualify that -- because I think
qualification is especially important.

Here's the bottom line. The question
is, first, what's the posture of discovery been like,
and here's the posture. The reality is that you have
a large entity, GreyStar, that is the property manager
of Oyster Park when discovery first started in this

case. They managed hundreds to probably thousands
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of apartments. Their servers are immensely populated
with tens of thousands of pages of documents. And so
to sit here and say, oh, gosh, it will just be so easy,
just open your Oyster Park folder, and, you know,

just poof and make it appear.

Well, the reality is that's just not how
large corporations operate. There's stuff everywhere.
It's not just one folder here; it's one folder and 25
folders in here. So that's where the case started,
that's where discovery began. And as this case kind
of went on in time, you got other entities being
involved, Dewberry Capital took over the property
management of this apartment.

At the point where they took it over,
there's sort of a relationship, if you will, between,
to the extent that there was one, between Dewberry

Capital and GreyStar, ended. And GreyStar went on their

way, they were managing other apartments. They had
no involvement with Oyster Park. Dewberry Capital takes
over.

At that point, Dewberry Capital has
no control over getting the documents from GreyStar.
Those people are gone; those people don't work at Oyster
Park anymore. And to some extent, the documents went

with them, so now you have a communication gap, right?
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You've got a corporation over here that needs things
from a corporation over here, but then you've got the
people in the middle that are sort of no longer there.

And so, you know, for better or worse,

it takes time. It's not an unwillingness; 1it's not
an inability; it's not a lack of desire. It's just
it takes time to sort of -- for one entity to figure out

who they should be talking to now that the relationship
has changed.

So, you know, to the extent that the first
year and, you know, even two years, we all know how
litigation works. It's slower than it should be,
for better or worse, for everyone, right? And so
as time went on, there was active consideration of these
elements. There were actively folks trying to figure
out what everyone had. And as that happened, this
is really key, that information is produced.

And so as we go in time, we admittedly have
this hearing to order an ESI search. That ESI search
is done. My office coordinated it, and I can assure
you that was not an easy or a quick process.

But we were able to find the people that needed to be
found and coordinate between GreyStar and Dewberry over
a terabyte of data. It was taken down from the GreyStar

servers and the Dewberry servers and provided to the
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ESI manager.

My office worked very closely with
Mr. McCullough's office. We made sure that, even
despite before, that we had the exact sort of tailored
list of terms, because we didn't want to document dump
them. I mean, let's be clear. We were trying not
to document dump them; we weren't trying to conceal.
And I think that's really important because I think
that goes to the heart of the sanctions. What was
the conduct? What was the desire, the intention behind
that conduct? And it simply was I don't want to
document dump them, and so we undertake the ESI search.

Even after the ESI search, I think to our
credit, Mr. McCullough and I did a great job trying
to tailor that. I think we did. Even after that
though, 136,000 documents were produced, but there's
more. We actually stopped the ESI search a little over
three-fourth of the way through because it was getting
extensive.

Our fears and Ms. White's fears from the
e-mail that Mr. McCullough read to you, come to realize,
right, that this is going to be thousands of man hours.
And so Mr. McCullough and I agreed together that we
would stop that search, and that instead of us hand

reviewing each of those documents, we would immediately
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turn them over so that we can both simultaneously search
them under a callback agreement, and if a privileged
document is in there, we would call it back.

And to Mr. McCullough's office's credit,
we've had to do that a couple of times. We've had
to send an e-mail and say, hey, you need to call
us back, and they have been willing to do that.
But there's still more out there. And I point
that out to you because I think it goes to the heart
of what our intent and our willingness was, that there
are still documents out there.

So why does that matter? Why does that
matter in relation to these notebooks? Your Honor,
I don't know how long those notebooks have been around;
I don't know who created them. I haven't had time
to figure that out. I only know they exist, and I only
know that at the moment we figured out they exist,
we immediately produced them. There's a telephone call;
there was an active effort to get those to him within
hours.

So what's the story there? The story
is this: When you talk to Dewberry Capital, and you
talk to Oyster Park, and you talk to GreyStar, in their
mind we have done the most extreme thing that we can do.

Each of our entities have spent countless hours making
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sure we pulled everything we needed to pull off
our servers to make sure that we spent the thousands
of dollars we were ordered to spend in both company
hours and attorney hours to pull together those
documents, to getting the ESI search done and to
get those over to the Plaintiff.

And, Your Honor, the bottom line here
is, you know, we're talking about sanctions and arguably
next to being held in contempt. I can't think
of a higher penalty that can be issued here today,
and it's a big deal. I think it's just really, really
important here for us to focus on whether or not there's
a concerted effort.

Your Honor, the evidence just doesn't
bear that out. There's no concerted effort to conceal.
If anything, there's a concerted effort not to frustrate
the process. There's a concerted effort to make sure
that discovery responses are pointed, they're targeted,
they matter to the actual case.

And, Your Honor, we simply would submit
to this Court that sanctions Jjust aren't warranted
here. You know, 1s the fact that we had to produce
documents on the eve of trial unfortunate? It sure
is. It was unfortunate for everybody. Our office

and Mr. McCullough's office certainly had better things
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to do than to look through 800 pages of extra documents
at the eleventh hour. But the reality is they were
produced. They were produced timely.

And, Your Honor, the information that
we have today on the notebooks is everyone assumed
that everyone had the information in there because
the information came off the servers that we pulled
the information from to begin with. And, Your Honor,
honestly, we have not had time to cross-reference those
notebooks to the 136,000. We haven't.

But we've had time to peruse, and what
we found is, Your Honor, the vast majority of the
information in those notebooks is contained in the
136,000-page ESI search, which has been sitting
in Mr. McCullough's office for months. Your Honor,
I understand the frustration; I think we can all
understand the frustration.

The reality is this unfortunate event
on the eve of trial simply does not rise to the level
of a severe penalty of sanctions. And if certainly
sanctions somehow are warranted, it's certainly doesn't
mean that the pleadings in this case and that our
clients would have an inability to defend in this court
based on their constitutional rights and to have their

case heard out by members of the jury in its entirety.
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And, Your Honor, so we would respectfully
submit to you, and I have a written copy of the memo
in our exhibit, so I'm certainly happy to pass it
up to you if Your Honor doesn't have it available.
Your Honor, sanctions Jjust simply aren't warranted
here, and certainly it would be hardly -- inequitable
to strike the pleadings from this case.

THE COURT: I need to really have a clear
idea of where these notebooks are. So we need to go
back, if you don't mind.

MS. SHEETS: Sure.

THE COURT: A couple more gquestions of you.

And I know you're -- I mean, I appreciate your difficult
position. I'm just asking you to kind of explain
to me a little bit more thoroughly how the -- how that

came to light on Friday.

MS. SHEET: Sure.

THE COURT: To the extent you can, tell me
how it came to your attention.

MS. SHEET: I need to be a little careful
here, so I'm going to try to be careful and also try
to give you a full answer at the same time.

THE COURT: Right.

MS. SHEETS: On Thursday, I was having

a conversation with the current manager sitting
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at Oyster Park.

THE COURT: Physically, is the manager

there?

MS. SHEETS: Yes.

THE COURT: Okay.

MS. SHEETS: She was physically sitting
in the office. I was having a conversation with her,
I was asking for clarification on a point. She asked

for me to hold for a moment, and she was going to look
at something, and I said sure. And as she was looking
at something, I could hear pages rustling. And so

at that moment, I did what most lawyers would have done,
and I said, hey, whatcha looking at? And that was

the moment that it was revealed to me that it was

a notebook.

Again being careful, I probed that gquestion

again because I thought -- I was fearful that something
might have been missed. I said, are there more than
one notebook? The answer was yes. And I said, well,

someone from my office is going to be at your office
within the hour, I need them ready. And within

the hour, someone from my office was standing in their
office collecting notebooks. Within that hour, then
coming back to my office, we had four people looking

through those notebooks because at that moment I really
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didn't know what they were, and I thought, well, maybe
this is a work product, maybe in-house counsel has,
you know, asked them to keep these in their place
because it's just easier for them to do so.

But as we began to look through the
notebooks, what we found is those notebooks are tabbed,
they have a unit number on them, and essentially any
time a resident contacted the complex, you know, that
contact would go into the tab. And so as we're flipping
through, that's what we found. This is a notebook
of resident contacts.

THE COURT: I assume it's some sort
of form that someone is sitting in the office taking
the complaint.

MS. SHEETS: So some of the tabs, not all

of the tabs, contained forms. Some of the tabs just
had e-mails; some of the tabs have pictures. It really
just depends on what it was. I mean, i1f we're talking

about my bicycle got stolen, then the tab looks
different. If we're talking about my mailbox key
doesn't work, the tab looks different. If we're talking
about my washing machine broke, the tab looks different,
and so on and so forth.

So these notebooks are not -- let me be very

clear. Here's what these notebook are not. These
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notebooks are not a compilation of the complaints

that are listed in the pleadings of this case.

notebooks are printings of what is on the apartment
system so that when Ms. Suzy that lives down the hallway
comes 1in, instead of having to search through all

of our records, we pull a tab.

THE COURT: Okay.

of complaints.

MS. SHEETS: All sorts of

That's what they are.

So it's all sorts

THE COURT: These are not, like, th

notebooks.

MS. SHEETS: These are not the plumbing,

pipe leak notebooks.

THE COURT: Okay.

MS. SHEETS: They're not

they're not a roof notebook.

THE COURT: And how many

How many notebooks?

MS. SHEETS: Your Honor,
remember the number. But I can tell

that when Pro Copy copied it for us,

binders.

THE COURT: Okay.

MS. SHEET: It is what it comes out to.

the HVAC n

are there?

I honestly

you that I

it was two

THE COURT: Is there a timeframe?

These

e mold

otebooks;

can't
remember

large

Past five
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years, past three years?

MS. SHEETS: Your Honor, the first record in
the notebook begins -- and someone is welcome to correct
me if I'm wrong, but the first record in the notebook
starts in late 2018. The next record in the notebook
is 2020.

THE COURT: Okay. Okay. And if you don't
know, that's fine, you just tell me I don't know,

I guess. This transpired, you said, late Thursday.

MS. SHEETS: Thursday afternoon, I believe,
about 3:30. And so I believe at 4:15 -- our project
manager arrived at the office at 4:30.

THE COURT: And then turned over to
Plaintiff.

MS. SHEETS: We called Pro Copy that night,
late, and asked them to please be available for us if
they could. We needed them first thing Friday morning.
Unfortunately, they were a couple of hours off of that
timeframe just, you know, taking time to collate the
copy. We provided both a hard copy in the exact manner
they were produced to us and an electronic copy that's
searchable because again, Your Honor, we're not trying
to make it hard.

In fact, if anything, we're trying to make

it as easy as we possibly can, and certainly we're going
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to get to the relevancy of this information here when
Mr. Ross has an opportunity to speak. But the question
here -- you know, and we agree it was discoverable.
Hence, why when we were in possession of it, we handed
it over.

And again, Your Honor, I can't stress to
you enough I did not get the impression on Thursday that
anyone thought they had withheld anything. If anything,
several folks were called, both sitting in that
apartment complex and sitting in other places.
The impression I got was, well, we produced those.
Obviously, as we found out, there was different
information out there.

There -- Your Honor, I represent to this
Court I do not have an understanding that there was
a concerted effort. I think there's truly just a --
somewhere between lack of understanding and ---

THE COURT: Okay. All right. Okay.

MS. SHEETS: Your Honor, thank you.

MR. MCCULLOUGH: Briefly.

THE COURT: Sure.

MR. MCCULLOUGH: And I will reiterate again,
but I think it's important. She picked up the -- she
called me. She goes, yikes, she got it to me qguickly.

So she handled it exactly the way I would want somebody
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to handle it.

That being said, the idea -- first of all,
Dewberry is a very sophisticated organization.

They have in-house counsel; they have claims managers;
they have lots and lots and lots of people in Atlanta
and locally working for them. The idea that they
weren't aware that there's a lawsuit that's going

to trial today is asinine. The e-mails that we have
going back from 2017 when this first happened included
in-house counsel, claims managers dealing with the
situation. They've had two courts order that they
produce this information.

The entire ESI process was unnecessary.

The only reason we had to do it is because they
absolutely intentionally were hiding the ball for three
and a half years. And I can't be more -- they were
intentionally hiding the ball for three and a half
years. And every time I would call and say, hey, I had
another call from another tenant. Oh, here it 1is,
here's that document production.

The vast majority of the thousand documents
that we got were mold and work claims. The vast
majority. It's the same people that were dealing
with the EST. These are Dewberry employees that

are going through, and they know that we're spending
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thousands and thousands of dollars in man hours to get
all the mold complaints, and they're searching e-mails
from the people at Oyster Park, and they're gathering
information from the people at Oyster Park, that they're
actually going to tell you with a straight face it never
occurred to them to turn over the notebooks that contain
all these mold complaints sitting in the office next
to the computer that we're spending thousands of dollars
to have searched. That's just not plausible, I'm sorry.

Your Honor, again, I've never done this
before, but this is willful disobedience and gross
indifference to the opposing party's rights.
The Richardsons have been through a lot as a result
of the Defendants' conduct. And to be blunt, they
shouldn't have to go through this trial. We should
proceed to a damages hearing. This 1is inexcusable,
and it was intentional.

MS. SHEETS: Your Honor, I just want
to leave —-- the question on the law here is what's
the posture of discovery and what prejudice there is to
the Plaintiff. Your Honor, all three of the Defendants
in this case have produced information, responses to
interrogatories, lots of information. I would honestly,
and this might be a little bit dramatic, but at this

point we're approaching something like 108,000 pages
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of documents, and here's the reality. To strike
the pleadings at this late stage we would be punishing
the very conduct we're being accused of committing.

The reality here is that the Defendants
are behaving the way the Defendants should behave.

You know, if Mr. McCullough wants to take a deposition,
happy to facilitate that. If Mr. McCullough wants

to see a specific person or talk to a specific person
because he thinks there's something else out there,
happy to facilitate that. We need to do that at 8:00
p.m. tonight, we'll try to work that out.

Your Honor, there just simply is not a level
of -- that needs to be here to issue a stern punishment
of striking the pleadings in this case. You know,
if we want to talk about punishment, we can talk about,
you know, bills being paid or something to that extent.
But certainly, Your Honor, not to prejudice our client
for behaving the way that they should have behaved.
And, Your Honor, we thank you for your time.

THE COURT: You know, sometimes I feel like
in this world of technology and, you know, big corporate
America, sometimes the most basic things tend to get
overlooked, and, you know, not the attorneys' fault.

It seems like, you know, it would have been the most

obvious step to go to the physical office location
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of the apartment complex on day one when you're sued
and say, hey, I need all your records of complaints.
That's pretty basic lawyering 101 discovery procedure.
So it's baffling, frankly, that it's gotten
to this point after this many years, that literally
on the eve of trial these are produced. I haven't
seen them, and I'm going off of the lawyer's description
of these notebooks. I do appreciate your candor.
And again, I appreciate your position today, Ms. Sheets.
You've done an impeccable job presenting the issues
on your client's behalf.
I do think that striking the pleadings
in this particular case, while I have considered it,
I think it is a step -- a bit too far. And it is for
lots of reasons, some of those include the fact that
there was obviously a change of hands in the corporation
at some point in time. I'm not excusing the fact that
this is some big corporation. That's not an excuse.
I don't want my ruling to be in any way some sort
of, like, oh, well, the company is big enough, like,
they can pretty much get out of whatever discovery
procedure they can. That's not the case.
But I think absent a specific showing
of the willful disobedience or the gross indifference,

I think I have a hard time -- that's a really -- that
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is the most extreme sanction, and I have a hard time
applying that to this particular set of facts, given
everything I've heard. I think it's close, but I don't
think we're quite there.

I will, however, consider sanctions.
And, you know, Mr. McCullough, I know you probably --
you haven't had time to even probably represent what
kind of sanctions to seek, potentially, as a plan B.
But financial -- Lord knows, all the money and time
that your office had to spend going through the ESI
search would be something I would be happy to consider.

I know -- and I appreciate your client's
position, that you've come all this way, I don't --
from what I understand, you don't necessarily seek
a continuance at this point in time. But 1if it's
something you want to talk about, again I'm happy
to consider that as well, if it's something you feel
like you need to do. So, I'm happy to hear from
you on some alternative sanctions, but I do think
it's sanctionable. I don't think it's strike pleadings
sanctionable.

MR. MCCULLOUGH: Your Honor, the next two
that I would think would be the -- the most obvious
would be the financial piece of it, which I can put

together. To be honest, I haven't prepared that.
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