?,-ESTATEOF SOUTH-GAROLINA j_
'COUNTY OF SUMTER RN

o f 'MIdlands (“Prlsma”) (together: “Defendants”) pursuant to Rules. 12(b)(1) and 12(b)(6) ofthe South S

S _conﬁdentlal med1ca1 records on. Prlsma s electromc medlcal record system w1thout PlaIntIff’s R i

. .5CHARLES HERMAN WHITE JR MD

L GROUP MIDLANDS

IN THE THIRD J UDICIAL CIRCUIT

C1v11 Actlon No. 2023- CP 43 00612 o

CRAIG FITZGERALD DAVIS

PlaIntIff

ORDER:

AND PRISMA HEALTH MEDICAL

' Defendants -
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. Thls matter came before the Court on, August 29 2023 upon a motlon to dlsmlss ﬁled by o

I Defendants Charles Herman Whlte Jr MD (“Dr Whlte”) and Pnsma Health MedIcal Group SRR

Carohna Rules of CIVIl Procedure seekIng dISmIssal of the complamt ﬁled by PlaIntIff Cralg
FItzgerald DaVIS (“Plamtlff” or “Dav1s”) Wlll Thomas of Parker Poe appeared on behalf of .
L . ‘PrIsma TIna CundarI of SmIth RobInson appeared on. behalf of Prlsma and Dr. WhIte Kathleen L .

A McDanIel of Burnette Shutt & McDanIel appeared on behalf of PlaIntIff

For the reasons set forth below the Court grants the motlon to dlsmrss L

FACTS

: consent and upon Informatron and behef dIsclosed that Informatlon to other Prlsma ofﬁcers and e
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‘ .2023 Defendants ﬁled a memorandum of law in support of the motlon Plamtlff d1d not ﬁle an -

s -the-eargument:s'”of counsel and thé relevant case law and legal authorities, the Court grats the .-

motion.:

e Plalntrff 1s a former ernployee of Prrsma ‘who was at all- relevant tlmes employed by Prlsma Lo
.asa Phy51c1an Practlce Manager Compl 1] 2. Plarntlff was also a patlent of Prlsma Compl 1{ 6. :: e
. Dr Whlte isa pulmonolog1st at Prlsma Compl 1[ 7 The complamt alleges Dr Whrte supervxsed T
év-Plamtrff Id The complamt further alleges no physrclan patrent relatronshlp ex1sted between
.Plalntlff and Dr Whrte Compl 1] 8. 2 : -

Based on these facts the complamt alleges causes of act1on for (1) invasion of prlvacy —if o

- affarrs (3) breach of conﬁdence (4) neghgent tralmng, (5) neghgent retentlon and (6) 1ntent10nal o
;.‘lnﬂl_ctlon Of emOt,IO_nalrd_lstress Compl P 4 7 Plarntrff alleges he has suffered “emotronalf;l:::é:
_dlstress pain: and sufferlng, embarrassment humlllatlon anx1ety, loss of enjoyment of llfe and ;

; loss of economic opportunrty ” Compl ﬁ[ 17

;_'Act and the allegat1ons agarnst Dr Whlte and Prlsma fall to state a cla1m for rehef On August 24

.0 oppos1t1_on me_rnorandum;- On August 29; 2023,_ the ACourt-conducted a,hearlng:.' iAfter consrdering SR
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o : 'the pla1nt1ff would ent1tle the plamtlff to rehef on any theory, drsmlssal under Rule 12(b)(6) is '1‘3.;;1 '

g Dzst 424SC 603 614 819SE2d 147, 153 (Ct App 2018) rev’don othergrounds 433 SC o

) must base its rulmg solely on the allegat1ons set forth in the complamt Carmval Corp V. sttorzc §

; alleged and the 1nferences reasonably deduc1ble therefrom Vlewed in the l1ght most favorable to:E L

' lmproper” 1d.at 74,753 s E.2d at 850

“Rule 12(b)(6) requlres the plamt1ff to allege facts 7 Paradzs V. Charleston Cnly Sch

: 562 861 S E. 2d 774 (2021) “When a pla1nt1ff states nothrng more than legal conclus1ons a clalm

o must farl 5 at 613, 819 SE2dat 153

f,‘12(b)(l) SCRCP Rule 12(b)(l) is the proper procedural vehlcle for ra1s1ng lack of subject matter :

g Junsdlctlon based on the exclus1v1ty prov1s1on of the Workers Compensatron Act Edens V. -

S _barred by the South Carolma Workers Compensatlon Act SC Code Ann § 42 1 540 o

Further a complalnt may be d1sm1ssed for lack of subject matter Jurlsdlctlon Rule o

 Bellini, 359 8.C. 433 597 s E2d 863 (Ct. App 2004)

ANALYSIS

' I The South Carollna Workers Compensatlon Act o

As an 1n1t1al matter Defendants contend the causes of actron brought agamst Prisma areg;

3 Defendants argue that because Plamtlff has alleged a. work related 1nJury, the Act prov1des the

Our state supreme court has held that clarms brought by one employee agamst another for o

harm ar1s1ng in the workplace fall w1th1n the scope of the South Carollna Workers Compensatlon :

TIVOINOYLOTT .

a4 A



3 employee (3) 1ntent10nal 1nﬂ1ct10n of emotlonal d1stress and (4) 1nvas10n of prrvacy Theif L
: -supreme court afﬁrmed summary Judgment in favor of the employer on the ground that the South e

| Carohna Workers Compensatlon Act prov1ded the exclus1ve remedy Id at 220 222 428 S E 2d -

E_-at 701 02 In SO holdrng, the court noted that invasion of pnvacy cla1ms allegrng emot1ona1 harm
are “of a- personal nature, andEtherefore, encompas_sed by the Act.’f- .I:d; .';ﬂ_;:

SR Likewise in ja.r’n;other,cas,e _the' sﬁpfeme court held-that rs'ummary, judgmentr in favor of the

| and battery as these const1tute personal 1nJur1es W1th1n the scope of the Act » Zoges v Mack o

;_'Trucks Ine, 3ossc 134 137, 417SE2d 538 540 (1992)

A be accompamed by a physwal mJury to trrgger coverage under the Act See Stokes V. F zrst Nat l -

hours combmed w1th add1t10na1 _]Ob respons1b1ht1es constltutes unusual and extraordlnary

; cond1t1ons o,f_employment resultmg in‘a compensable mJury) S. C Code Ann § 42- 1 160f;

?,'Bank 306 S C 46 410 S E 2d 248 (1991) (holdrng that an extreme prolonged mcrease in Work



- expected to. endure it.” Compl ﬁ 41 43 The Court concludes that such 1n3ury falls w1th1n the o

: Dr Whrte was not the alter ego of Prlsma and therefore any alleged 1ntent1onal conduct' 'b'y' Dr e :

o also Sabb . SC State Umv 350 8.C. 416 31 567 SE2d 231, 233 (2002) (h‘o’ldm‘g‘ the‘i-f.:_:; S

- In the present case Plalntlff has alleged Defendants conduct was extrerne;-and -

f, outrageous and that he suffered emotlonal dlstress ‘so severe that no reasonable person could be o

ScopeoftheAct

- Pr1sma -the_complamt fa11s-to allege Dr. Whlte was an- owner or ofﬁcer of Prlsma As explalned o

in:; chkert only domlnant corporate owners and ofﬁcers may const1tute alter egos of an:;

Ca pulmonolog1st and not an owner or: ofﬁcer of Prrsma the Court concludes asa matter of law that SRR

| Whlte 1s not the conduct of Pr1sma and does not take the allegat1ons outs1de of the provmce of the -
Workers Compensatxon Act
Fmally, the cause . of actron for neghgent retentlon also falls w1th1n the excluswe :

; Junsdlctlon of the Workers Compensat1on Comm1ss1on Id: at 218 19, 428 S E. 2d at 700 701 see

Although South Carohna state courts have not expressly addressed whether neglrgent

3 trammg falls w1th1n the exclus1ve Junsd1ct1on of the Comm1ssron South Carolma federal courts. S
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3 2007 WL 1960587 at--~-2 (D S. C July 2 2007) (dlsmlssmg neghgent tra1n1ng and supervlsron:5 L

: -clalms on the ground that they are barred by the excluswe remedy doctrrne)

. plamtrff muist plead and prove (1) an 1ntrus1on (2) into that wh10h is prlvate (3) that is substantlal e :

;pHartfordCas Ins Cos 299 s.C. 164 17172, 383 SE2d2 6(Ct App 1989) Wlth respect tor

) related injuries, those causes of actlon;aref'w1th1n the, excluslve Jurlsdrctlo_n_ of 'the Worke:,rsz’f;
Compensation Commission-and are therefore dismissed.

3 f'IiI.?-::%Failure .to'sta'té-'a:claim_ BN e

‘ Workers Compensatlon Act the Court concludes that the complamt should be dlsm1ssed for o

fa_llure to state a clarm as ,to both Pr1sma:and'Dr. Wh1te..

S To state a cla1m for 1nvas1on of pr1vacy — wrongful 1ntrus1on 1nto pr1vate affarrs the:E L

‘and unreasonable enough to be legally cognlzable and (4) it must be 1ntent10nal Snakenberg v

the th1rd element to constltute an 1nvas1on of prlvacy, the “defendant s conduct must be of a nature -

3 that would cause mental 1n_]ury to a person of ordmary feellngs and 1ntelhgence in the sameii L

In summary, to the extent that the causes of actron alleged agamst Pr1sma are for work— o

- 21900EYdOEZ0Z#ISYO - SYTTd NOWWNOO - ¥ILANS - W §12L L1 98 €202

o mrcumstances. Id “Whether the conduct in questron meets thls test in. the ﬁrst msta'n'ce ‘isa .- |

| quest1on 'of_ﬁlaw,for the court.” r'Id. Further the pla1nt1ff mustrallege a “blatant and Shocking o

dlsregard of l’]JS r1ghts and serious mental or phys1cal 1nJury or hurmhatlon to hrmself resultmg

L therefrom » Rycroftv Gaa’dy, 281, sc 119, 124:25, 314SE2d39 03 (Ct App 1984)



: -the complalnt falls to allege facts allowmg the Court £ conclude asa matter of law that the alleged e

: -alleged do not support a; cla1m that the purported d1sclosure constltutes a blatant and shockmg S "

;_.1ntell1gence Tellmg someone “I know everythlng about you ’ is not enough

In the present case, the Court ﬁnds that the facts alleged do not estabhsh a wrongful i

overhearlng, or other s1m11ar conduct”)

“ EvenifDr. White viewed Plaintiff's:medical r_e_co-rasfaad?did 6 _withdutiiﬁiiaiﬁtiffs_co_nse'nf?f? 8

Moreover based on the facts alleged the: Court cannot conclude that there has: been a

hum111at10n resultlng from the alleged conduct Id

o ‘: leen these :C_lgflcrencws, the Court co'ncludes as ’a matter‘of law that the claim for invasion - =

of privacyzg—f\&rongﬁll intrusion into private affairs. must be dismissed. ‘.

1ntrus1on iito. prrvate affa1rs Plamtrff acknowledges that Dr Wlnte is a pulmonologlst and T

| sufﬁc1ent to. estabhsh that Dr Whlte mtruded into Plalntlff’ s prlvate affalrs See Snakenberg, 299 -

;,ASC at 171 383 SE2d at 6 (deﬁnmg 1ntru51on as watchlng, spylng, prylng, besettmg,-g;

| conduct Would cause mental mjury to a person of ordmary feelmgs and 1ntell1gence in the same -
crrcumstances ” Snakenberg, 299 S C at 171 383 S E 2d at 6 See also Paradzs 424 S. C at 614

L 819 S E 2d at 153 (“Rule 12(b)(6) requlres the plamtlff to allege facts ”) Pla1nt1ff falls to explam -

; What medtcal mformat1on Dr Whlte allegedly accessed and to whom he dlsclosed 1t The facts:':-;

| drsregard of P.lalnt1ff’ s rlghts or; _could cause mental -1n]ury toa person of ordmary ife_elm‘gsand -

; F‘blatant and_ shocklng dlsregard_o_f ,[’Plamtlff’ s] r1ghts 7 Whrch-rs'-a necessary element for statmg PR '

- @114 ATIVOINOYLO3 T

o »clarm for rel1ef Further Plalntlff has fa1led to plead “serlous mental .or phys1cal 1nJury or e R



; plalntlff must allege that hrs prrvate affalrs have been pub11c1zed McCormzck V: England 328:1 =

| the publlc not Just an 1nd1v1dual or a small group Id at 641 494 S E 2d at 438 see also Swznton -

(1999) (ﬁndlng the drfference between publrclty and publlcatron is one of a communlcatron that

3 reaches or is sure to: reach the publlc”) A S L 5' i .

agalnst the hospltal for 1nvasron of prlvacy because she could not prove the hospltal “publrclzed -

" her medrcal condrtlon fo the pubhc at large ” Id at 397 665 S E 2d at. 227 e -

In the present case, Plalntlff has merely alleged——upon 1nformat10n and belref—that Dr e '

| Wh1te d1sclosed and publlc1zed conﬁdentlal medlcal lnformatron about Plamtlff to other Defendant o

fA.Prrsma ofﬁcers and employees w1th whom Plalntlff d1d not have a phys101an-pla1nt1ff relatlonshlp

" for pub11c1ty Dlsclosure of 1nforrnat10n to Prrsma ofﬁcers and employees does not constltute aiiol

) : -dlsclosure % the pubhc at: large

Accordlngly, the Court concludes that th1s cause of actlon falls as. a matter of law

c. Breach:ofconfidence

: -S C 627 640 494 S E 2d 431 437 38 (Ct App 1997) Publrcrzlng facts mvolves dlsclosure to_--zi o

des €202+ Q34 ATIVOINOYLOT T3
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_f,'drmkrng Id at 630 31 494 S E 2d at 432 The doctor told the husband’s attorney that the w1fe

e -the complamt alleges that a phy51c1an-pat1ent relatlonshlp d1d not exist between Plalntlff and Dr S

In McCormzck the famlly phy51c1an submltted a letter to the husband’s attorney 1n a

The facts alleged in the present case’ are nothlng l1ke the facts in McCormzck To begrn

Later however the complalnt alleges that “[t]o the extent a physman—panent relat1onsh1p .

fv- 1997) Accordingly, “an i'actionable tort for the breach of conlldence lies for 2 phySician’s breach 3
of the duty to marntaln the conﬁdences of h1s or. her patlent 1n the absence of compelllng pubhc o

i 1nterest or Just1ﬁcatlon for the d1sclosure » Id at 640 494 S E 2d at 437 The law recogmzes that "

| without: fearmg thls 1nformat1on W1ll be dlssemlnated throughout the commumty » Id at 643 44 o

; dlvorce proceedlng outllnmg the w1fe 5 Vanous medlcal 1ssues 1nclud1ng that she suffered from SRR

| couple s chlldren had experlenced school dlfﬁcultles due to the fam1ly dlS cord caused by the w1fe s

3 eXISted ” Dr. Wh1te owed Plamtlff a: duty of conﬁdentlallty ”? Compl 1[ 28 But even. 1f a"é

TIVOINOMLOTTT
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o : -phys101an-pat1ent relatlonshlp ex1sted between Pla1nt1ff and Dr Wh1te the complalnt falls 6 allege S S

s shared the patlent s conﬁdentlal medlcal 1nformat10n w1th the husband’s dlvorce attorney. At



: most 'fDr. White:shareid‘information gleaned from recordsgm_aintained on El_?_:ri:s_r:r;ia’s electronic: =

system w1th other Prlsma personnel

The Court concludes as.a matter of law that the conduct alleged does not glve r1se to a’ o

o . claim _for breach of conﬁdence and therefo_re;thls cause of action is d1sm1ssed. e B

' d Neghgent tralnmg

To state a cla1m for neghgent tramrng, a plamtlff must allege an employer knew or should : B

3 publrc'. o James v; Kelly Truckmg Co 377 S C. 628 631 661 S.E. 2d 329 330 (2008)

f"not support the conclus1on that Pr1sma knew or should have known that employmg Dr. Whlte

created ‘an undue risk of harm to_ -Pla1nt1ff or :to_:_anyone else. B ﬁ?
SR Accor_dlngly',r Plaintiff’ s_claim' for neg'li_gent ,trainl'ng :fail‘s?as a matter' o:f:lawi-
‘e i'tNegligent-retentiton' e

Slmﬂaﬂy’ a claim for neghgent retentron requrres (1) knOWledge of the emPIOYer and (2)‘ o

foreseeab1l1ty ofharm to th1rd partles Doe’s ATC Inc 367S.C. 199, 206 6245 E 2d 447 450:755"5:

- analyzed in terms of the number and nature of prror acts of wrongdomg by the employee and the SRR

o ‘nexus or s1m11ar1ty between the pr1or acts and the ultlmate harm caused ”? Id A plalntlff mustgi'g_q;; )

demonstrate that the employer knew the employee had some propens1ty, procllv1ty, or course of -

f_conduct sufﬁc1ent to put the employer on: notlce of possrble danger to th1rd part1es 7 Id at 206

0

TIVOINOMLOTTT .

a3 A



e : -of Dr Whlte “after Plamtxff reported Defend’a'n't'Whlte o unlawful"z'thess and dlsclosure of o '

Here Pla1nt1ff’ s negllgent retentlon clalm is based upon Prlsma s. contlnued employment SR

' Plalntlff’ S conﬁdentlal medlcal 1nformat10n ? Compl 1]38 (emphasxs added) However Plalntlffs -

clarm farls asa matter of law because Pla1nt1ff falls to allege that Prrsma possessed knowledge of : :

3 th1rd partles before the alleged harm occurred See Doe 367 S C at 206 624 S E 2d at 450 51 25 e
S Callum v VS Health Corp" 137 F. Supp. 3d 817 860 s, C 2015) (“To state & Gl for :

' negllgent retentron a plamt1ff must allege the employer had knowledge of 1ts employee s hablt of -

prlor wrongdomgs and desplte the foreseeablhty of harm to th1rd partres the employer faxled to
termmate the: offendlng employee before he caused the pla1nt1ff harm ”)

Because the complamt falls to allege facts to support the elements of thlS cause of actlon SRS

' f Intentlonal mﬂlctlon of emotlonal dlstress

Lastly, the Court concludes Pla1nt1ff has falled to state a cla1m for 1ntent10nal 1nﬂ1ct10n of f

emotlonal dlstress

e “To state a cla1m for 1ntent10nal mﬂlctlon of emotronal d1stress a. pla1nt1ff must show (1) R

‘atroclous _and_ utt_erly 1ntolerab1e ina 01v1lrzed commumty, (3) the actrons of defendant caused the

3 plamtlffs emotlonal dlstress and (4) the emot1onal d1stress suffered by the pla1nt1ff was so severe

RPN
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that no reasonable person could be expected to endure 1t ? Doe V. Oconee Mem 'l Hosp 437 S C

&N 574, 585 878 SE2d 920, 926 (Ct App 2022)

: 72 (2007) (“In order to prevent clalms for lntentronal 1nﬂ1ct10n of emotronal dlstress from o

Whether a defendant S conduct is so’ extreme and outrageous as to exceed all bounds of i

| questron oflawfor the court to. decrde Shupev Settle 315 S C 510 517 445 S E2d 651 655 56 -

ct A_pp. 1994)- see also Hansson v. Seqlise Buzlders ofS.C.:' 374 s.C. 352 358, '650 SE2d 68

3 becomrng a. panacea for wounded feehngs rather than reprehensrble conduct the court plays atio

e s1gn1ﬁcant gatekeeprng role . r i

In Shtpman v. Glenn the court cons1dered the followmg ev1dence and determmed asa

matter of law that 1t was 1nsufﬁ01ent to sustarn a clarm for 1ntent10nal 1nﬂ1ct10n of emotronalf;

R drstress:;-

L. .__school employee suffered from cerebral palsy,---- _ o L

e. .. supervisor verbally abused and threatened employee w1th loss of her Job;'wl

 because employee discussed with others her concerns ‘that she was a victim
-, of inténtional discrimination through a reduction-in school’s Workforce

® . . supervisor rldrculed her speech’ 1mped1ment and ° T

.- --® "~ supervisor’s condiict caused- employee to- ‘become” emotronally upset R

distressed, and worried;: caused her to be physrcally ill to the:point where

"-she had to leavé: work early; caused - her to live: in constant fear of the: = o

i -supervisor and what he might do to injure or harm her career; and adverselyE i
affected her personal llfe and her ab111ty to functlon in her ]Ob....

- SE 2d 312 (1987) (determlmng that a good farth 1nvoluntary comm1ttal of a mother to a statefg

S : vhosprtal was not outrageous)

jﬁj\%olNou‘ro'ma
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& : -and Manley, the Court ﬁnds that the conduct alleged by Plamtrff cannot be deemed to be S0 extreme e '

: 'exceeds all poss1ble bounds of decency, and is regarded as atrocrous and utterly mtolerable ina _'»:4;_- "

wouldf'be considered utterly 1ntolerab1e 1n a c1v1hzed communlty

kE]

alleges that hrs conﬁdentlal medrcal records were. accessed and Dr Whrte d1sclosed certaln o

3 conﬁdent1al 1nformat10n to others at Prlsma When compared to the conduct set forth in Sthman-:f L

. and outrageous- as to exceed all. b.ounds of decen_cy _s.uch that 1t must__beiregarded as atro'clo.us- and

Further Pla1nt1ff has falled to plead any facts demonstratlng that the emotronal d1stress he )

; has allegedly suffered ‘was so severe that no reasonable person could be expected to endure it

| thtney, 126 F App X 607 614 615 (4th C1r 2005) (outlmmg the elements to state a clalm and' -
;,Asummanzmg South Carolma cases 1n wh1ch courts have declmed to ﬁnd outrageous conductfélg-’i'ft
: _exrsted), Johnson v. Dazley, 318 S C 318 323 457 S E 2d 613 615 (1995) (prov1d1ng that “the :

- tort-of. 1ntent10nal 1nﬂ1ct10n of emot1onal d1stress requlres conduct SO, extreme and outrageous it

| cwrllzed socrety” and that the “deterrn1nat10n 1s one of law for the court” that can be resolved on

§_'a Rule 12(b)(6) mot1on)

S IL Motlon to Amend

In response o Defendants argument that the complalnt falled to explam what conﬁdentlal

. -medrcal 1nformatlon was ~accessed and to whom it was dlsclosed P1a1nt1ff s counsel stated at the SO :

RER

Ins_teacl l’laintiff merely 3 | : |
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Workers Compensatlon Act (2) Plamtlff falled to plead “serlous mental or phys1cal 1njury or

- : -dlsclosed Plamtlft’ S medrcal mformat10n to anyone outs1de Prrsma (4) Plamtrff has falled to plead e

The Court concludes that any amendment Would be futlle See Slgzdzve Myrtle Beach Inc

' allegat10ns to support the requ1s1te elements of the causes of act1on asserted wh1ch he fa1led to do

Moreover as: explalned above (l) the causes of actron agalnst Prlsma are barred by thef;

3 humlhatron resultlng from the alleged conduct (3) Pla1nt1ff does 1ot allege that Dr _Wh1te3;

| facts to support a clarm for neghgent tra1n1ng or neghgent retent1on and (5) the conduct alleged -
does not grve rlse to a clalm for 1ntent10nal 1nﬂ1ct10n of emotlonal dlstress
Accordmgly, to the extent that Plalnt1ff’ s counsel sought leave to amend the complamt at :

; the hearrng, the Court exerc1ses 1ts d1scret1on and demes the request

C ONCLUSION

: Based upon the foregomg, the Court grants the motion to drsmlss Accordmgly, th1s case

is: d1smlssed wrth preJudlce

The Honorable George M. McFaddln Jr
, C1rcu1t CourtJudge RS

 September . /3023

- -Sumter, South Carollna,- L
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_:'gCas:e Captlon ‘:'5;'_Cra1g F 1tzgera1d Davrs VS Charles Herman Whrte Jr Md defendant et :‘: S
B - 1"'5..a1 E KRR

CaseNuiber:  2023CP4300612

- Type: - ;_f;ffﬁOrder/Dlsmlssal;'_.;
S So Ordered

S/GeorgeM McFaddm 3, #2759

" Electronically signed on 2023-09-11 09:44:56 * page150f15
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