From: Hines, Russell

To: Court Of Appeals Filings
Cc: Dan Pruitt-paralegal; Gandy, III, James D. (Tripp); Brown, Stephen L.; Davis, Jay; Gandy, III, James D. (Tripp);

Dotterer III, Gaillard T. (Gilly); Peterson, Susan; Preiser, Skyla; Wakeham, Rebecca (Becky); Eversole, Amy R.;
Justman, Aimee; Bell, Pollyana (Polly); Dan Pruitt; Dan Pruitt

Subject: Hutley (Jane Doe) v. THI of SC at Magnolia Manor Inman (2022-CP-42-01163 ) -- Amended Notice of Appeal
Date: Friday, October 13, 2023 7:58:27 PM
Attachments: image001.png

Hutley v. THI (2022-CP-42-01163 ) -- Am. Notice of Appeal.pdf

2023 03-21 -- Form 4 Order Denying MTCA Mots. to Stay.pdf

2023 05-15 -- Formal Order Denying MTCA & Mots. to Stay.pdf

2023 09-13 -- Order Denying MTR.pdf

Hutley v. THI (2022-CP-42-01163 ) -- POS for Am. Notice of Appeal.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached for filing please find our Amended Notice of Appeal, copies of the Appealed Orders, and
Proof of Service in the above-referenced matter.

Please Note: As explained in the amended (corrected) notice, it is only being served/filed out of an
abundance of caution because yesterday’s notice was inadvertently dated “October 12, 2022,”
instead of “October 12, 2023.” Accordingly, it would not seem that an additional filing fee would be
required, but, of course, if an additional filing fee is required, please let us know.

Thank you.

Russell G. Hines

CLEMENT RIVERS, LLP
www.ycrlaw.com

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

Phone: (843) 720-5488

Fax: (843) 579-1327

Email: rhines@ycrlaw.com

A CLEMENT RIVERS, LLP

I

5

=712 25 Calhoun Street * Suite 400 * Charleston, SC 29401
\\ o yerlaw.com

Clement Rivers, LLP

https://checkpoint.url-protection.com/v1/url?
o=http%3A//www.ycrlaw.com&g=7jQzZmJiNTRKNTF;ZGVmNA==&h=MDY4ZjNiMWly
ZTQINDKOOTAINDIzZjVINJEWNDcxM2JiMzlhOTk4dY WNKNTE3MGExN;QxZjk1MzEy
YWY4AMTIOZQ==&p=YzJ10nNjanVkaWNpYWw6Y zpvOjQxMWU IMDUzN2QONjdkNW
ZhZDBIZWNIMTY4N2YOOWQ50nYxOnQ6 VA==

Charleston: (843) 577-4000


mailto:RHines@ycrlaw.com
mailto:ctappfilings@sccourts.org
mailto:danpruittlaw@gmail.com
mailto:tgandy@ycrlaw.com
mailto:sbrown@ycrlaw.com
mailto:jdavis@ycrlaw.com
mailto:tgandy@ycrlaw.com
mailto:gdotterer@ycrlaw.com
mailto:speterson@ycrlaw.com
mailto:spreiser@ycrlaw.com
mailto:bwakeham@ycrlaw.com
mailto:aeversole@ycrlaw.com
mailto:AJustman@ycrlaw.com
mailto:pbell@ycrlaw.com
mailto:dan@danpruittlaw.com
mailto:danlaw@bellsouth.net
https://checkpoint.url-protection.com/v1/url?o=http%3A//www.ycrlaw.com/&g=Y2M5NmI4YzRmMzk1NGRhOA==&h=YzY0NDBjNGM1ODYxZjQ0ZjI5OWE2NTc2NjM3OGE1OTljZWNlODQxMDhiMDAyMmRmZjIwMzE0YmYwNjc3ZWRhOA==&p=YzJ1OnNjanVkaWNpYWw6YzpvOjQxMWU1MDUzN2Q0NjdkNWZhZDBlZWNlMTY4N2Y0OWQ5OnYxOmg6VA==
mailto:rhines@ycrlaw.com

CLEMENT RIVERS, LLP

25 Calhoun Street * Suite 400 + Charleston, SC 29401
yerdaw.com

&2y
i




THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Spartanburg County
Court of Common Pleas

Grace Gilchrist Knie, Circuit Court Judge

Case No. 2022-CP-42-01163

Timothy Hutley, Guardian for Jane Doe,
Respondent,

V.

THI of South Carolina at Magnolia Manor Inman, LLC,

THI of Baltimore, Inc., THI of South Carolina, LLC,

Hunt Valley Holdings, LLC, THI of South Carolina at Inman, LLC,
Murray Forman, and Kathy Scroggs, Individually,

Defendants.

Of which THI of South Carolina at Magnolia Manor Inman, LLC,
THI of Baltimore, Inc., THI of South Carolina, LLC, and
Hunt Valley Holdings, LLC, are the

Appellants.

AMENDED NOTICE OF APPEAL"

CLEMENT RIVERS, LLP

Stephen L. Brown (SC Bar No. 66468)

D. Jay Davis, Jr. (SC Bar No. 12084)

James D. Gandy III (SC Bar No. 11925)
Gaillard T. Dotterer I1I (SC Bar No. 103620)
Russell G. Hines (SC Bar No. 72100)

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488

Attorneys for Appellants





*

PLEASE NOTE: The only reason for this amended, or, more
accurately, corrected, notice of appeal is that the notice of appeal that Appellants
served and filed in this matter yesterday, October 12, 2023, was inadvertently
dated “October 12, 2022.” The instant notice of appeal is being served and filed
today, October 13, 2023, solely out of an abundance of caution and to the extent
that correcting the scrivener’s error in the date on yesterday’s notice of appeal, and
the corresponding proof of service, may be necessary to ensure that this appeal is
properly perfected.

Other Counsel of Record:

C. Daniel Pruitt (SC Bar No. 66497)
300 Pettigru Street

Greenville, South Carolina 29601
(864) 232-4273

Attorney for Respondent





Defendants/Appellants THI of South Carolina at Magnolia Manor Inman,
LLC (the “Facility”),! THI of Baltimore, Inc. (“THIB”), THI of South Carolina,
LLC (“THISC”), and Hunt Valley Holdings, LLC (“HVH”) (collectively,
“Appellants™) hereby appeal the following orders of the Honorable Grace Gilchrist
Knie, Circuit Court Judge:

o Form 4 Order [Denying the Facility’s Motion to Compel
Arbitration and the Other Appellants’> Motions to Stay], filed
March 21, 2023;

o Formal Order [Denying the Facility’s Motion to Compel
Arbitration and the Other Appellants’ Motions to Stay], filed May
15,2023; and

o Order Regarding Defendants’ Motion for Reconsideration, filed
September 13, 2023.

Copies of the appealed orders are attached hereto and incorporated herein by
reference. Appellants received written notice of entry of the most recent order on
September 13, 2023.

<SIGNED ON THE FOLLOWING PAGE>

! The “Facility” refers to Defendant THI of South Carolina at Magnolia
Manor—Inman, LLC (named in this action as “THI of South Carolina at Magnolia
Manor Inman, LLC,” i.e., without the dash), which is the sole licensee and operator
of the skilled nursing facility known as Magnolia Manor Inman.

2 The “Other Appellants” refers to THIB, THISC, and HVH,
collectively.





Charleston, South Carolina

October 13, 2023

Respectfully submitted,
CLEMENT RIVERS, LLP

s/Russell G. Hines

Stephen L. Brown (SC Bar No. 66468)

D. Jay Davis, Jr. (SC Bar No. 12084)

James D. Gandy III (sC Bar No. 11925)
Gaillard T. Dotterer III (SC Bar No. 103620)
Russell G. Hines (SC Bar No. 72100)

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488

Attorneys for Appellants










FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Spartanburg
IN THE COURT OF COMMON PLEAS CASENO. 2022CP4201163
Timothy Hutley, Guardian For Jane Doe Thi Of South Carolina At Magnolia Manor Inman, Lic et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

10

This matter was before the Court on Wednesday, March 1, 2023, at 9:30 a.m. upon the Defendants' Motion to Compel
Arbitration and Motions to Stay filed with the Court on January 17, 2023. Present representing the Plaintiffs was
Charles Daniel Pruitt, Esqg. Russell G. Hines, Esq. was present representing the Defendants. This hearing was
conducted via Judge Knie's Virtual Courtroom and recorded by the WebEXx record function by consent. In this matter,
Jane Doe, a Medicare recipient, was admitted to Magnolia Manor Inman on August 22, 2018. Plaintiffs contend that
while a resident, Ms. Doe experienced a violent attack with resulting injury and other circumstances that deviated from
the accepted standard of care on or around September 8, 2018. (See Below)

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [O] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 03/21/2023 .

Murray Forman
Thi Of South Carolina At Inman
Kathy Scroggs

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

Plaintiffs oppose the Motions. Plaintiffs argue as follows: That the purported agreement
is invalid and unenforceable because Timothy Hutley lacked authority, either express or
implied, to waive Jane Doe’s right to jury trial and to enter the purported agreement for
binding arbitration. There is no evidence Timothy Hutley had authority to bind Jane Doe
as of the time he signed the purported arbitration agreement. The arbitration agreement
was not valid because Jane Doe did not sign it. It is undisputed that Jane Doe was a
recipient of Medicare at the time of her admission and throughout her stay at the Facility
and the Facility was billing and accepting payment from Medicare for Jane Doe’s care.
As such, the purported agreement for binding arbitration which the Facility mandated
that Hutley sign is not valid or enforceable because by its terms it violates federal law. It
is well settled that to be valid and enforceable, a contract must be supported by valuable
consideration. By requiring Hutley to sign the document attempting to require waiver of
the right to jury trial as a condition of admission, Defendants were requiring and
accepting consideration in addition to Medicare payments. Therefore, the arbitration
agreement in question is not valid or enforceable. There was no meeting of the minds as
the arbitration agreement is overly vague. Plaintiffs argue that the Court should deny
Defendants’ Motions.

Defendants argue that in conjunction with Jane Doe’s admission to the Facility, Ms.
Doe’s son, Timothy Hutley, as GAL for Jane Doe and on behalf of Ms. Doe, executed an
arbitration agreement that is enforceable or alternatively, that Plaintiffs should be
estopped to deny the enforceability of that which covers the entirety of Plaintiffs’ claims
against the Facility. The Defendants request that the Court stay the pending action and
compel this matter to arbitration.

The applicable law is as follows: Coleman v. Mariner Health Care, Inc., 407 S.C. 346,
350, 755 S.E.2d 450, 452 (2014), Thompson v. Pruitt Corp., 416 S.C. 43, 784 S.E.2d
769 (Ct. App. 2016), and Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, 422
S.C. 544, 813 S.E.2d 292 (Ct. App. 2018).Based upon the Court's review of the record,
the arguments of Counsel, and the applicable law, the Court is respectfully denying
Defendants’ Motion to Compel Arbitration and Motions to Stay filed with the Court on
January 17, 2023. The Court is requesting that Counsel for Plaintiffs draft an expanded
detailed Order within 10 days for the Court’s review and approval.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Spartanburg Common Pleas

Case Caption: Timothy Hutley, Guardian For Jane Doe VS Thi Of South Carolina
At Magnolia Manor Inman, Lic, defendant, et al
Case Number: 2022CP4201163

Type: Order/Electronic Form 4

IT ISSO ORDERED.

S/IGRACE GILCHRIST KNIE - 2760

Electronically signed on 2023-03-21 10:57:38 page 3 of 3

€9TT0CdD220¢#3aASVI - SVA1d NONINOD - DHNANVLIVdS - NV 8T:TT T¢ JelN €20¢ - d3TId AT1VIINOHLO3 13






STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG C.A.NO.: 2022-CP-42-01163

L N —

Timothy Hutley, Guardian for Jane Doe,
Plaintiff,
V.

THI of South Carolina at Magnolia Manor ORDER
Inman, LLC, THI of

Baltimore, Inc., THI of South Carolina,

LLC, Hunt Valley Holdings, LLC, THI of
South Carolina at Inman, LLC, Murray

Forman, and Kathy Scroggs, Individually,

Defendants.

e e e e e N ) ) ) N ) ) N N )

Hearing Date: March 1, 2023
Hearing Judge: Honorable Grace G. Knie
Counsel for Plaintiff: C. Daniel Pruitt

Counsel for Defendants: Russell G. Hines

This matter was before the Court on March 1, 2023 in Spartanburg County, South Carolina,
the Seventh Judicial Circuit via Webex without objection upon Defendants’ Motion to Dismiss and
Compel Arbitration as well as a Motion to Stay the Court proceedings pending arbitration on the
basis of Merger and Equitable Estoppel. Attorney C. Daniel Pruitt was present representing

Plaintiff. Attorney Russell G. Hines was present representing all Defendants.

PROCEDURAL BACKGROUND

This action was commenced by the filing of a Summons and Complaint on March 31,
2022, alleging personal injury. Defendants Answered the Complaint and included a Motion

to Compel Arbitration and to Stay Court Proceedings based on a separate document

1
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containing an Arbitration Clause. Defendants filed a Memorandum in support of its Motion
to Compel Arbitration and to Stay Court proceedings dated March 1, 2023. Plaintiff also
filed a Memorandum in opposition to the Motions of Defendants. The parties appeared and

presented arguments on March 1, 2023.

FACTUAL BACKGROUND

Jane Doe, a Medicare recipient, was admitted to Magnolia Manor Inman (hereinafter
Defendants’ facility) on August 22, 2018. While a resident, Ms. Doe experienced a violent
attack with resulting injury on or around September 8, 2018. Plaintiffs filed a Summons
and Complaint alleging certain wrongful conduct and seeking a jury trial. Defendants filed

an Answer and a Motion to Compel Arbitration and to Stay the Court proceedings.

The parties conceded that there was no Power of Attorney in place at the time of
admission. Defendants had Jane Doe’s son sign the admission agreement and a separate
“Facility-Resident/Representative Arbitration Agreement” which was submitted for the
Court’s evaluation. Defendants conceded in their Memorandum that neither agreement is

signed by Jane Doe. No affidavits were submitted.

The separate one-page Arbitration Agreement states:

[t is further understood that in the event of any controversy or dispute
between the parties arising out of or relating to Facility's Admission
Agreement, or breach thereof, or relating in any way to Resident's stay at
Facility, or to the provisions of care or services to Resident, including but not
limited to any alleged tort, personal injury, negligence or other claim; or any
federal or state statutory or regulatory claim of any kind; or whether or not
there has been a violation of any right or rights granted under State law
(collectively "Disputes"), and the parties are unable to resolve such through
negotiation, then the parties agree that such Dispute(s) shall be resolved by
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arbitration, as provided by the South Carolina Alternate Dispute
Resolution/Mediation Rules.

The separate agreement purports to waive Jane Doe’s right to Jury Trial and require
that any controversy or dispute between the parties be submitted to binding arbitration in

accordance with the South Carolina Alternate Dispute/ Resolution Rules.

At the hearing, Defendants based their arguments on merger and equitable estoppel.

Defendants argued that both the admission agreement and the arbitration agreement were
signed at the same time and there should be a merger of the two documents. Plaintiff
strongly objected arguing that the agreement was invalid and unenforceable because
Timothy Hutley lacked authority, either express or apparent, to waive Jane Doe’s right to

jury trial and to enter the agreement for binding arbitration.

LAW & ANALYSIS

South Carolina's policy is to favor arbitration of disputes. Zabinski, 346 S.C. at 596,

553 S.E.2d at 118. "Arbitration agreements, like other contracts, are enforceable in

accordance with their terms." Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 539, 542 S.E.2d

360, 364 (2001). "To decide whether an arbitration agreement encompasses a dispute, a

court must determine whether the factual allegations underlying the claim are within the
scope of the broad arbitration clause, regardless of the label assigned to the

claim." Zabinski, 346 S.C. at 597, 553 S.E.2d at 118. "Unless a court can say with positive

assurance that an arbitration clause is not susceptible to any interpretation that covers the

dispute, arbitration should generally be ordered." Gissel v. Hart, 382 S.C. 235, 240-41, 676

S.E.2d 320, 323 (2009). "A broadly-worded arbitration clause applies to disputes that do
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not arise under the governing contract when a “significant relationship' exists between the

asserted claims and the contract in which the arbitration clause is contained." Zabinski, 346

S.C.at 598, 553 S.E.2d at 119 (quoting Long v. Silver, 248 F.3d 309, 316 (4th Cir. 2001)).

"However, arbitration is a matter of contract and a party cannot be required to

submit to arbitration any dispute which he has not agreed to submit." Gissel, 382 S.C. at

241,676 S.E.2d at 323. "[T]he presumption in favor of arbitration applies to the scope of an

arbitration agreement; it does not apply to the existence of such an agreement or to the

identity of the parties who may be bound to such an agreement." Wilson, 426 S.C. at 337,

827 S.E.2d at 173 (emphasis omitted) (quoting Carr v. Main Carr Dev., LLC, 337 S.W.3d 489,

496 (Tex. App. 2011)). "[B]ecause arbitration, while favored, exists solely by agreement of

the parties, a presumption against arbitration arises where the party resisting arbitration is
a nonsignatory to the written agreement to arbitrate." Id. at 337-38, 827 S.E.2d at 173
(emphasis omitted). Nevertheless, "[w]ell-established common law principles dictate that
in an appropriate case a nonsignatory can enforce, or be bound by, an arbitration provision

within a contract executed by other parties." Pearson v. Hilton Head Hosp., 400 S.C. 281,

288, 733 S.E.2d 597, 600 (Ct. App. 2012) (quoting Int'l Paper Co. v. Schwabedissen

Maschinen & Anlagen GMBH, 206 F.3d 411, 416-17 (4th Cir. 2000)).

"Whether an arbitration agreement may be enforced against nonsignatories, and

under what circumstances, is an issue controlled by state law." Wilson, 426 S.C. at 338, 827

S.E.2d at 173-74. "South Carolina has recognized several theories that could bind

nonsignatories to arbitration agreements under general principles of contract and agency

law, including (1) incorporation by reference, (2) assumption, (3) agency, (4) veil
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piercing/alter ego, and (5) estoppel.” Id. at 338, 827 S.E.2d at 174. This court has held the
theory of equitable estoppel precludes parties from asserting their nonsignatory status,
compelling them to submit their claims to arbitration. Id. at 339, 827 S.E.2d at 174. Under
this theory, "[a] nonsignatory is estopped from refusing to comply with an arbitration
clause ‘'when it receives a direct benefit from a contract containing an arbitration

clause." Pearson, 400 S.C. at 290, 733 S.E.2d at 601 (quoting Int'l Paper, 206 F.3d at 418).

"In the arbitration context, the doctrine recognizes that a party may be estopped from
asserting that the lack of his signature on a written contract precludes enforcement of the
contract's arbitration clause when he has consistently maintained that other provisions of
the same contract should be enforced to benefit him." Id. (emphasis omitted) (quoting Int'l

Paper, 206 F.3d at 418). Notably, in those opinions addressing equitable estoppel in the

arbitration context, the nonsignatory's contractual benefit is not typically an alleged benefit of
arbitration such as "avoiding the expense and delay of extended court proceedings" or being
"capable of enforcing the [AA]," as touted by Appellants in the present case — rather, the
contractual benefit typically arises from another provision of the same contract that includes

the arbitration provision. See Pearson, 400 S.C. at 296-97, 733 S.E.2d at 605 (ability to work at

the defendant's hospital facility and receive payment for work); see also Int'l Paper Co., 206

F.3d at 418 (warranty provisions); Jackson, 524 F.Supp.2d at 750 (entitlement to retain a
$150,000 payment pursuant to the contract's liquidated damages provision); Am. Bureau of

Shipping v. Tencara Shipyard S.P.A., 170 F.3d 349, 353 (2d Cir.1999) (lower insurance rates on a

yacht and the ability to sail under the French flag); Deloitte Noraudit A/S v. Deloitte

Haskins & Sells, U.S., 9 F.3d 1060, 1064 (2d Cir.1993) (continuing use of a name).
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Defendants argued the court should find the Arbitration Agreement merged with
the Admission Agreement because merger is presumed when the instruments in question
are executed at the same time, by the same parties, for the same purpose, and in the course

of the same transaction.

In Coleman v. Mariner Health Care, Inc., our Supreme Court held:

In South Carolina, "[t]he general rule is that, in the absence of anything
indicating a contrary intention, where instruments are executed at the same
time, by the same parties, for the same purpose, and in the course of the
same transaction, the courts will consider and construe the documents
together. The theory is that the instruments are effectively one instrument or

contract.”

407 S.C. at 355, 755 S.E.2d at 455 (quoting Klutts Resort Realty, Inc. v. Down'Round Dev.

Corp., 268 S.C. 80,88, 232 S.E.2d 20, 24 (1977)). The Coleman court found the documents in

that case were executed at the same time, by the same parties, for the same purpose, and in
the course of the same transaction; thus, unless there was a contrary intention, there was a
merger. Id. However, the court determined that "[b]y their own terms, the contracts
between these parties indicated an intent that the common law doctrine of merger not
apply." Id. And, even if a clause in the contract created an ambiguity as to merger, the law is
clear that any ambiguity in such a clause is construed against the drafter. Id. at 355-56, 755
S.E.2d at 455. Thus, there was no merger in that case, and the appellants' equitable

estoppel argument was properly denied. Id. at 356, 755 S.E.2d at 455.
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Also, in Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, the Court held the

admission agreement and arbitration agreement did not merge because: (1) the admission
agreement indicated it was governed by South Carolina law, whereas the arbitration
agreement stated it was governed by federal law; (2) like in Coleman, the arbitration
agreement recognized the two documents were separate, stating "[a]ny and all claims or
controversies arising out of or in any way relating to this Agreement or the
Patient/Resident's Admission Agreement"; (3) the arbitration agreement stated it could be
revoked within thirty days, whereas the admission agreement contained no such indication
and instead provided the admission agreement could only be amended; (4) each document
was separately paginated and had its own signature page; and (5) the arbitration

agreement stated signing it was not a precondition to admission. 422 S.C. at 562-63, 813

S.E.2d at 302.

Here, the Admission Agreement provides it is governed by South Carolina law, and
the Arbitration Agreement provides it is governed by federal law. The Arbitration
Agreement recognized the two documents were separate, stating the Arbitration
Agreement "shall survive any termination or breach of this Agreement or the Admission
Agreement." The Arbitration Agreement is silent as to whether it could be revoked, but the
Admission Agreement provides, "Resident and/or his/her legal representative may
terminate this Agreement at any time, upon written notice to Facility." The Admission
Agreement and Arbitration Agreement were separately paginated and had their own
signature pages. The Parties have conceded there was no Power of Attorney in effect at the
time of admission. Thus, like the Coleman and Hodge courts, there was no merger in this

case and Defendants’ equitable estoppel argument is denied.
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The Coleman court also considered whether the Adult Health Care Consent Act
(Act)d gave a family member authority to execute an arbitration agreement on behalf of

another. The court held:

The scope of Sister's authority [under the Act] to consent to "decisions
concerning Decedent's health care" extended to the admission agreement,
which was the basis upon which Facility agreed to provide health care and
Sister agreed to pay for it. The separate arbitration agreement concerned
neither health care nor payment, but instead provided an optional method
for dispute resolution between Facility and Decedent or Sister should issues
arise in the future. Under the Act, Sister did not have the capacity to bind
Decedent to this voluntary arbitration agreement. We therefore affirm the
circuit court's holding that the Act did not confer authority on Sister to
execute a document which involved neither health care nor financial terms
for payment of such care.

407 S.C. at 353-54, 755 S.E.2d at 454. In Thompson v. Pruitt Corporation, this court also held

the admission agreement did not merge with the arbitration agreement and the son's

authority under the Act to execute the admission agreement did not cover the terms of the

arbitration agreement. 416 S.C. at 52-53, 784 S.E.2d at 684-85.

Earlier this year our Court of Appeals issued an Order addressing the precise
Resident/Representative Arbitration Agreement in the present case. Solesbee v.
Fundamental (Op. 5963 Ct. App. Filed Jan. 25, 2023). In reviewing the agreement used in
that case which is the same facility in question in the present case, the Court of Appeals
found there was no express authority because in Solesbee, at the time her son signed the

agreement, he was not operating under a Power of Attorney.

In Solesbee, the Court construed the agreement and relied on Coleman v. Mariner

Health Care, Inc., 407 S.C. 346, 755 S.E.2d 450 (2014); Hodge v. UniHealth Post-Acute Care

of Bamberg, LL.C, 422 S.C. 544,813 S.E.2d 292 (Ct. App. 2018); and Thompson v. Pruitt
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Corporation, 416 S.C. 43, 784 S.E.2d 679 (Ct. App. 2016) to rule the Arbitration Agreement

in question in the present case was unenforceable. The critical circumstances are virtually

identical and therefore the result is the same in the present case.

Conclusion

The arbitration agreement was not valid because Jane Doe did not sign it. In addition,
Hutley did not have authority, express or apparent, to bind Jane Doe to an arbitration
agreement. The Admission Agreement and the Arbitration Agreement were separate and
did not merge. In addition, there was no evidence that Jane Doe did or said anything to

mislead the Defendants so as to support an argument of equitable estoppel.

The Motions of the Defendants to Compel Arbitration and to Stay the Court

Proceedings pending Arbitration are hereby DENIED.

AND IT IS SO ORDERED.
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Spartanburg Common Pleas

Case Caption: Timothy Hutley, Guardian For Jane Doe VS Thi Of South Carolina
At Magnolia Manor Inman, Lic, defendant, et al
Case Number: 2022CP4201163

Type: Order/Other

IT ISSO ORDERED.

S/IGRACE GILCHRIST KNIE - 2760

Electronically signed on 2023-05-15 10:28:54  page 10 of 10
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
Timothy Hutley, as Guardian )
for Jane Doe. )
)
Plaintiff(s), )
)
-Vs- ) ORDER REGARDING DEFENDANTS’
) MOTION FOR RECONSIDERATION
)
THI of South Carolina at Magnolia )
Manor Inman, LLC, et.al., ) Case No.: 2022CP4201163
Defendant(s). )
Hearing Date: September 5th, 2023, @ 9:30 a.m.
Hearing Judge: Grace Gilchrist Knie

Counsel for Plaintiff/s: Charles Daniel Pruitt
Counsel for Defendant/s:  Russell Grainger Hines
Court Reporter: WebEXx Record Function

A Rule 59 (e) SCRCP motion to reconsider and to alter or amend has been received from
the Defendants filed with and served on the Court on May 25, 2023. The Motion to Reconsider
was properly served on The Court per Rule 59(g) SCRCP. Present representing the Plaintiff was
Charles D. Pruitt, Esq. Russell G. Hines, Esq. was present representing the Defendants. This
hearing was conducted via Judge Knie's Virtual Courtroom and recorded by the WebEXx record
function by consent. Specifically Defendants’ Motion is requesting that the Court alter, amend or
reconsider its Order filed on May 15™, 2023, which denied Defendants’ January 17", 2023,
Motion to Compel Plaintiff’s claims against it to arbitration and stay the lawsuit as to them

pending the outcome of the Motion to Compel.

Page 1 0of 2
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After careful consideration of the able arguments and filings of Counsel and review of the
record, the Court is unable to discover any material fact or principle of law that either has been
overlooked or disregarded and further finds no error of law or fact not appropriately considered.

Accordingly, the Defendants’ Motion for Reconsideration filed with the Court on May
25" 2023, made pursuant to Rule 59, SCRCP, requesting that the Court reconsider its decision
denying the Defendants” Motion to Compel Arbitration and Stay is respectfully denied.

IT IS SO ORDERED.

September 11th, 2023 Grace Gilchrist Knie, Judge
Circuit Court, Seventh Judicial Circuit

Page 2 of 2
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Spartanburg Common Pleas

Case Caption: Timothy Hutley, Guardian For Jane Doe VS Thi Of South Carolina
At Magnolia Manor Inman, Lic, defendant, et al
Case Number: 2022CP4201163

Type: Order/Other

IT ISSO ORDERED.

S/IGRACE GILCHRIST KNIE - 2760

Electronically signed on 2023-09-13 09:14:20 page 3 of 3
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Spartanburg County
Court of Common Pleas

Grace Gilchrist Knie, Circuit Court Judge

Case No. 2022-CP-42-01163

Timothy Hutley, Guardian for Jane Doe,
Respondent,

V.

THI of South Carolina at Magnolia Manor Inman, LLC,

THI of Baltimore, Inc., THI of South Carolina, LLC,

Hunt Valley Holdings, LLC, THI of South Carolina at Inman, LLC,
Murray Forman, and Kathy Scroggs, Individually,

Defendants.

Of which THI of South Carolina at Magnolia Manor Inman, LLC,
THI of Baltimore, Inc., THI of South Carolina, LLC, and
Hunt Valley Holdings, LLC, are the

Appellants.

PROOF OF SERVICE

CLEMENT RIVERS, LLP

Stephen L. Brown (SC Bar No. 66468)

D. Jay Davis, Jr. (SC Bar No. 12084)

James D. Gandy III (SC Bar No. 11925)
Gaillard T. Dotterer I1I (SC Bar No. 103620)
Russell G. Hines (SC Bar No. 72100)

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488

Attorneys for Appellants





I, Russell G. Hines, of Clement Rivers, LLP, attorneys for Appellants,
hereby certify that Appellants’ AMENDED NOTICE OF APPEAL was served
on Respondent on October 13, 2023, by emailing (see attached email) a copy of the
same to Respondent’s counsel of record:

C. Daniel Pruitt, Esquire
danlaw@bellsouth.net
300 Pettigru Street
Greenville, SC 29601

Attorney for Respondent

I further certify that a copy of Appellants’ AMENDED NOTICE OF
APPEAL was this day, October 13, 2023, E-Filed with the lower court (see
attached NEF), thus also, 1.e., in addition to service by email, effecting service of
the notice today on Respondent’s above-identified counsel of record via the E-
Filing System.

Respectfully submitted,
CLEMENT RIVERS, LLP

By: s/Russell G. Hines
Russell G. Hines (SC Bar No. 72100)

Attorneys for Appellants

Charleston, South Carolina

October 13, 2023
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From: Hines, Russell

To: Dan Pruitt; Dan Pruitt
Cc: Dan Pruitt-paralegal; Gandy, III, James D. (Tripp); Brown, Stephen L.; Davis, Jay; Gandy, III, James D. (Tripp);

Dotterer III, Gaillard T. (Gilly); Peterson, Susan; Preiser, Skyla; Wakeham, Rebecca (Becky); Eversole, Amy R.;
Justman, Aimee; Bell, Pollyana (Polly)

Subject: Hutley (Jane Doe) v. THI of SC at Magnolia Manor Inman (2022-CP-42-01163 ) -- Amended Notice of Appeal
Date: Friday, October 13, 2023 7:32:34 PM
Attachments: image001.png

Hutley v. THI (2022-CP-42-01163 ) -- Am. Notice of Appeal.pdf
2023 03-21 -- Form 4 Order Denying MTCA Mots. to Stay.pdf
2023 05-15 -- Formal Order Denying MTCA & Mots. to Stay.pdf
2023 09-13 -- Order Denying MTR.pdf

Dan,

Attached for service please find our Amended Notice of Appeal and copies of the Appealed Orders
in the above-referenced matter.

As explained in the amended notice, I'm only serving/filing it out of an abundance of caution
because | inadvertently dated yesterday’s notice for “October 12, 2022,” instead of “October 12,
2023

Russ

Russell G. Hines

CLEMENT RIVERS, LLP
www.ycrlaw.com

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

Phone: (843) 720-5488

Fax: (843) 579-1327

Email: rhines@ycrlaw.com

.. \ CLEMENT RIVERS, LLP

r
25 Calhoun Street = Suite 400 + Charleston, SC 29401

yerlaw.com
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Spartanburg County
Court of Common Pleas

Grace Gilchrist Knie, Circuit Court Judge

Case No. 2022-CP-42-01163

Timothy Hutley, Guardian for Jane Doe,
Respondent,

V.

THI of South Carolina at Magnolia Manor Inman, LLC,

THI of Baltimore, Inc., THI of South Carolina, LLC,

Hunt Valley Holdings, LLC, THI of South Carolina at Inman, LLC,
Murray Forman, and Kathy Scroggs, Individually,

Defendants.

Of which THI of South Carolina at Magnolia Manor Inman, LLC,
THI of Baltimore, Inc., THI of South Carolina, LLC, and
Hunt Valley Holdings, LLC, are the

Appellants.

AMENDED NOTICE OF APPEAL"

CLEMENT RIVERS, LLP

Stephen L. Brown (SC Bar No. 66468)

D. Jay Davis, Jr. (SC Bar No. 12084)

James D. Gandy III (SC Bar No. 11925)
Gaillard T. Dotterer I1I (SC Bar No. 103620)
Russell G. Hines (SC Bar No. 72100)

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488

Attorneys for Appellants







*

PLEASE NOTE: The only reason for this amended, or, more
accurately, corrected, notice of appeal is that the notice of appeal that Appellants
served and filed in this matter yesterday, October 12, 2023, was inadvertently
dated “October 12, 2022.” The instant notice of appeal is being served and filed
today, October 13, 2023, solely out of an abundance of caution and to the extent
that correcting the scrivener’s error in the date on yesterday’s notice of appeal, and
the corresponding proof of service, may be necessary to ensure that this appeal is
properly perfected.

Other Counsel of Record:

C. Daniel Pruitt (SC Bar No. 66497)
300 Pettigru Street

Greenville, South Carolina 29601
(864) 232-4273

Attorney for Respondent







Defendants/Appellants THI of South Carolina at Magnolia Manor Inman,
LLC (the “Facility”),! THI of Baltimore, Inc. (“THIB”), THI of South Carolina,
LLC (“THISC”), and Hunt Valley Holdings, LLC (“HVH”) (collectively,
“Appellants™) hereby appeal the following orders of the Honorable Grace Gilchrist
Knie, Circuit Court Judge:

o Form 4 Order [Denying the Facility’s Motion to Compel
Arbitration and the Other Appellants’> Motions to Stay], filed
March 21, 2023;

o Formal Order [Denying the Facility’s Motion to Compel
Arbitration and the Other Appellants’ Motions to Stay], filed May
15,2023; and

o Order Regarding Defendants’ Motion for Reconsideration, filed
September 13, 2023.

Copies of the appealed orders are attached hereto and incorporated herein by
reference. Appellants received written notice of entry of the most recent order on
September 13, 2023.

<SIGNED ON THE FOLLOWING PAGE>

! The “Facility” refers to Defendant THI of South Carolina at Magnolia
Manor—Inman, LLC (named in this action as “THI of South Carolina at Magnolia
Manor Inman, LLC,” i.e., without the dash), which is the sole licensee and operator
of the skilled nursing facility known as Magnolia Manor Inman.

2 The “Other Appellants” refers to THIB, THISC, and HVH,
collectively.







Charleston, South Carolina

October 13, 2023

Respectfully submitted,
CLEMENT RIVERS, LLP

s/Russell G. Hines

Stephen L. Brown (SC Bar No. 66468)

D. Jay Davis, Jr. (SC Bar No. 12084)

James D. Gandy III (sC Bar No. 11925)
Gaillard T. Dotterer III (SC Bar No. 103620)
Russell G. Hines (SC Bar No. 72100)

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488

Attorneys for Appellants















FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Spartanburg
IN THE COURT OF COMMON PLEAS CASENO. 2022CP4201163
Timothy Hutley, Guardian For Jane Doe Thi Of South Carolina At Magnolia Manor Inman, Lic et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

10

This matter was before the Court on Wednesday, March 1, 2023, at 9:30 a.m. upon the Defendants' Motion to Compel
Arbitration and Motions to Stay filed with the Court on January 17, 2023. Present representing the Plaintiffs was
Charles Daniel Pruitt, Esqg. Russell G. Hines, Esq. was present representing the Defendants. This hearing was
conducted via Judge Knie's Virtual Courtroom and recorded by the WebEXx record function by consent. In this matter,
Jane Doe, a Medicare recipient, was admitted to Magnolia Manor Inman on August 22, 2018. Plaintiffs contend that
while a resident, Ms. Doe experienced a violent attack with resulting injury and other circumstances that deviated from
the accepted standard of care on or around September 8, 2018. (See Below)

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [O] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 03/21/2023 .

Murray Forman
Thi Of South Carolina At Inman
Kathy Scroggs

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

Plaintiffs oppose the Motions. Plaintiffs argue as follows: That the purported agreement
is invalid and unenforceable because Timothy Hutley lacked authority, either express or
implied, to waive Jane Doe’s right to jury trial and to enter the purported agreement for
binding arbitration. There is no evidence Timothy Hutley had authority to bind Jane Doe
as of the time he signed the purported arbitration agreement. The arbitration agreement
was not valid because Jane Doe did not sign it. It is undisputed that Jane Doe was a
recipient of Medicare at the time of her admission and throughout her stay at the Facility
and the Facility was billing and accepting payment from Medicare for Jane Doe’s care.
As such, the purported agreement for binding arbitration which the Facility mandated
that Hutley sign is not valid or enforceable because by its terms it violates federal law. It
is well settled that to be valid and enforceable, a contract must be supported by valuable
consideration. By requiring Hutley to sign the document attempting to require waiver of
the right to jury trial as a condition of admission, Defendants were requiring and
accepting consideration in addition to Medicare payments. Therefore, the arbitration
agreement in question is not valid or enforceable. There was no meeting of the minds as
the arbitration agreement is overly vague. Plaintiffs argue that the Court should deny
Defendants’ Motions.

Defendants argue that in conjunction with Jane Doe’s admission to the Facility, Ms.
Doe’s son, Timothy Hutley, as GAL for Jane Doe and on behalf of Ms. Doe, executed an
arbitration agreement that is enforceable or alternatively, that Plaintiffs should be
estopped to deny the enforceability of that which covers the entirety of Plaintiffs’ claims
against the Facility. The Defendants request that the Court stay the pending action and
compel this matter to arbitration.

The applicable law is as follows: Coleman v. Mariner Health Care, Inc., 407 S.C. 346,
350, 755 S.E.2d 450, 452 (2014), Thompson v. Pruitt Corp., 416 S.C. 43, 784 S.E.2d
769 (Ct. App. 2016), and Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, 422
S.C. 544, 813 S.E.2d 292 (Ct. App. 2018).Based upon the Court's review of the record,
the arguments of Counsel, and the applicable law, the Court is respectfully denying
Defendants’ Motion to Compel Arbitration and Motions to Stay filed with the Court on
January 17, 2023. The Court is requesting that Counsel for Plaintiffs draft an expanded
detailed Order within 10 days for the Court’s review and approval.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Spartanburg Common Pleas

Case Caption: Timothy Hutley, Guardian For Jane Doe VS Thi Of South Carolina
At Magnolia Manor Inman, Lic, defendant, et al
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG C.A.NO.: 2022-CP-42-01163

L N —

Timothy Hutley, Guardian for Jane Doe,
Plaintiff,
V.

THI of South Carolina at Magnolia Manor ORDER
Inman, LLC, THI of

Baltimore, Inc., THI of South Carolina,

LLC, Hunt Valley Holdings, LLC, THI of
South Carolina at Inman, LLC, Murray

Forman, and Kathy Scroggs, Individually,

Defendants.

e e e e e N ) ) ) N ) ) N N )

Hearing Date: March 1, 2023
Hearing Judge: Honorable Grace G. Knie
Counsel for Plaintiff: C. Daniel Pruitt

Counsel for Defendants: Russell G. Hines

This matter was before the Court on March 1, 2023 in Spartanburg County, South Carolina,
the Seventh Judicial Circuit via Webex without objection upon Defendants’ Motion to Dismiss and
Compel Arbitration as well as a Motion to Stay the Court proceedings pending arbitration on the
basis of Merger and Equitable Estoppel. Attorney C. Daniel Pruitt was present representing

Plaintiff. Attorney Russell G. Hines was present representing all Defendants.

PROCEDURAL BACKGROUND

This action was commenced by the filing of a Summons and Complaint on March 31,
2022, alleging personal injury. Defendants Answered the Complaint and included a Motion

to Compel Arbitration and to Stay Court Proceedings based on a separate document
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containing an Arbitration Clause. Defendants filed a Memorandum in support of its Motion
to Compel Arbitration and to Stay Court proceedings dated March 1, 2023. Plaintiff also
filed a Memorandum in opposition to the Motions of Defendants. The parties appeared and

presented arguments on March 1, 2023.

FACTUAL BACKGROUND

Jane Doe, a Medicare recipient, was admitted to Magnolia Manor Inman (hereinafter
Defendants’ facility) on August 22, 2018. While a resident, Ms. Doe experienced a violent
attack with resulting injury on or around September 8, 2018. Plaintiffs filed a Summons
and Complaint alleging certain wrongful conduct and seeking a jury trial. Defendants filed

an Answer and a Motion to Compel Arbitration and to Stay the Court proceedings.

The parties conceded that there was no Power of Attorney in place at the time of
admission. Defendants had Jane Doe’s son sign the admission agreement and a separate
“Facility-Resident/Representative Arbitration Agreement” which was submitted for the
Court’s evaluation. Defendants conceded in their Memorandum that neither agreement is

signed by Jane Doe. No affidavits were submitted.

The separate one-page Arbitration Agreement states:

[t is further understood that in the event of any controversy or dispute
between the parties arising out of or relating to Facility's Admission
Agreement, or breach thereof, or relating in any way to Resident's stay at
Facility, or to the provisions of care or services to Resident, including but not
limited to any alleged tort, personal injury, negligence or other claim; or any
federal or state statutory or regulatory claim of any kind; or whether or not
there has been a violation of any right or rights granted under State law
(collectively "Disputes"), and the parties are unable to resolve such through
negotiation, then the parties agree that such Dispute(s) shall be resolved by

€9TT0ZrdD2Z202#3aASVYD - SYI1d NOWINOD - 9dNANVLHVdS - AV SO:TT ST AeN €202 - d311d AT1VOINOY1LD3 13







arbitration, as provided by the South Carolina Alternate Dispute
Resolution/Mediation Rules.

The separate agreement purports to waive Jane Doe’s right to Jury Trial and require
that any controversy or dispute between the parties be submitted to binding arbitration in

accordance with the South Carolina Alternate Dispute/ Resolution Rules.

At the hearing, Defendants based their arguments on merger and equitable estoppel.

Defendants argued that both the admission agreement and the arbitration agreement were
signed at the same time and there should be a merger of the two documents. Plaintiff
strongly objected arguing that the agreement was invalid and unenforceable because
Timothy Hutley lacked authority, either express or apparent, to waive Jane Doe’s right to

jury trial and to enter the agreement for binding arbitration.

LAW & ANALYSIS

South Carolina's policy is to favor arbitration of disputes. Zabinski, 346 S.C. at 596,

553 S.E.2d at 118. "Arbitration agreements, like other contracts, are enforceable in

accordance with their terms." Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 539, 542 S.E.2d

360, 364 (2001). "To decide whether an arbitration agreement encompasses a dispute, a

court must determine whether the factual allegations underlying the claim are within the
scope of the broad arbitration clause, regardless of the label assigned to the

claim." Zabinski, 346 S.C. at 597, 553 S.E.2d at 118. "Unless a court can say with positive

assurance that an arbitration clause is not susceptible to any interpretation that covers the

dispute, arbitration should generally be ordered." Gissel v. Hart, 382 S.C. 235, 240-41, 676

S.E.2d 320, 323 (2009). "A broadly-worded arbitration clause applies to disputes that do
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not arise under the governing contract when a “significant relationship' exists between the

asserted claims and the contract in which the arbitration clause is contained." Zabinski, 346

S.C.at 598, 553 S.E.2d at 119 (quoting Long v. Silver, 248 F.3d 309, 316 (4th Cir. 2001)).

"However, arbitration is a matter of contract and a party cannot be required to

submit to arbitration any dispute which he has not agreed to submit." Gissel, 382 S.C. at

241,676 S.E.2d at 323. "[T]he presumption in favor of arbitration applies to the scope of an

arbitration agreement; it does not apply to the existence of such an agreement or to the

identity of the parties who may be bound to such an agreement." Wilson, 426 S.C. at 337,

827 S.E.2d at 173 (emphasis omitted) (quoting Carr v. Main Carr Dev., LLC, 337 S.W.3d 489,

496 (Tex. App. 2011)). "[B]ecause arbitration, while favored, exists solely by agreement of

the parties, a presumption against arbitration arises where the party resisting arbitration is
a nonsignatory to the written agreement to arbitrate." Id. at 337-38, 827 S.E.2d at 173
(emphasis omitted). Nevertheless, "[w]ell-established common law principles dictate that
in an appropriate case a nonsignatory can enforce, or be bound by, an arbitration provision

within a contract executed by other parties." Pearson v. Hilton Head Hosp., 400 S.C. 281,

288, 733 S.E.2d 597, 600 (Ct. App. 2012) (quoting Int'l Paper Co. v. Schwabedissen

Maschinen & Anlagen GMBH, 206 F.3d 411, 416-17 (4th Cir. 2000)).

"Whether an arbitration agreement may be enforced against nonsignatories, and

under what circumstances, is an issue controlled by state law." Wilson, 426 S.C. at 338, 827

S.E.2d at 173-74. "South Carolina has recognized several theories that could bind

nonsignatories to arbitration agreements under general principles of contract and agency

law, including (1) incorporation by reference, (2) assumption, (3) agency, (4) veil
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piercing/alter ego, and (5) estoppel.” Id. at 338, 827 S.E.2d at 174. This court has held the
theory of equitable estoppel precludes parties from asserting their nonsignatory status,
compelling them to submit their claims to arbitration. Id. at 339, 827 S.E.2d at 174. Under
this theory, "[a] nonsignatory is estopped from refusing to comply with an arbitration
clause ‘'when it receives a direct benefit from a contract containing an arbitration

clause." Pearson, 400 S.C. at 290, 733 S.E.2d at 601 (quoting Int'l Paper, 206 F.3d at 418).

"In the arbitration context, the doctrine recognizes that a party may be estopped from
asserting that the lack of his signature on a written contract precludes enforcement of the
contract's arbitration clause when he has consistently maintained that other provisions of
the same contract should be enforced to benefit him." Id. (emphasis omitted) (quoting Int'l

Paper, 206 F.3d at 418). Notably, in those opinions addressing equitable estoppel in the

arbitration context, the nonsignatory's contractual benefit is not typically an alleged benefit of
arbitration such as "avoiding the expense and delay of extended court proceedings" or being
"capable of enforcing the [AA]," as touted by Appellants in the present case — rather, the
contractual benefit typically arises from another provision of the same contract that includes

the arbitration provision. See Pearson, 400 S.C. at 296-97, 733 S.E.2d at 605 (ability to work at

the defendant's hospital facility and receive payment for work); see also Int'l Paper Co., 206

F.3d at 418 (warranty provisions); Jackson, 524 F.Supp.2d at 750 (entitlement to retain a
$150,000 payment pursuant to the contract's liquidated damages provision); Am. Bureau of

Shipping v. Tencara Shipyard S.P.A., 170 F.3d 349, 353 (2d Cir.1999) (lower insurance rates on a

yacht and the ability to sail under the French flag); Deloitte Noraudit A/S v. Deloitte

Haskins & Sells, U.S., 9 F.3d 1060, 1064 (2d Cir.1993) (continuing use of a name).
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Defendants argued the court should find the Arbitration Agreement merged with
the Admission Agreement because merger is presumed when the instruments in question
are executed at the same time, by the same parties, for the same purpose, and in the course

of the same transaction.

In Coleman v. Mariner Health Care, Inc., our Supreme Court held:

In South Carolina, "[t]he general rule is that, in the absence of anything
indicating a contrary intention, where instruments are executed at the same
time, by the same parties, for the same purpose, and in the course of the
same transaction, the courts will consider and construe the documents
together. The theory is that the instruments are effectively one instrument or

contract.”

407 S.C. at 355, 755 S.E.2d at 455 (quoting Klutts Resort Realty, Inc. v. Down'Round Dev.

Corp., 268 S.C. 80,88, 232 S.E.2d 20, 24 (1977)). The Coleman court found the documents in

that case were executed at the same time, by the same parties, for the same purpose, and in
the course of the same transaction; thus, unless there was a contrary intention, there was a
merger. Id. However, the court determined that "[b]y their own terms, the contracts
between these parties indicated an intent that the common law doctrine of merger not
apply." Id. And, even if a clause in the contract created an ambiguity as to merger, the law is
clear that any ambiguity in such a clause is construed against the drafter. Id. at 355-56, 755
S.E.2d at 455. Thus, there was no merger in that case, and the appellants' equitable

estoppel argument was properly denied. Id. at 356, 755 S.E.2d at 455.
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Also, in Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, the Court held the

admission agreement and arbitration agreement did not merge because: (1) the admission
agreement indicated it was governed by South Carolina law, whereas the arbitration
agreement stated it was governed by federal law; (2) like in Coleman, the arbitration
agreement recognized the two documents were separate, stating "[a]ny and all claims or
controversies arising out of or in any way relating to this Agreement or the
Patient/Resident's Admission Agreement"; (3) the arbitration agreement stated it could be
revoked within thirty days, whereas the admission agreement contained no such indication
and instead provided the admission agreement could only be amended; (4) each document
was separately paginated and had its own signature page; and (5) the arbitration

agreement stated signing it was not a precondition to admission. 422 S.C. at 562-63, 813

S.E.2d at 302.

Here, the Admission Agreement provides it is governed by South Carolina law, and
the Arbitration Agreement provides it is governed by federal law. The Arbitration
Agreement recognized the two documents were separate, stating the Arbitration
Agreement "shall survive any termination or breach of this Agreement or the Admission
Agreement." The Arbitration Agreement is silent as to whether it could be revoked, but the
Admission Agreement provides, "Resident and/or his/her legal representative may
terminate this Agreement at any time, upon written notice to Facility." The Admission
Agreement and Arbitration Agreement were separately paginated and had their own
signature pages. The Parties have conceded there was no Power of Attorney in effect at the
time of admission. Thus, like the Coleman and Hodge courts, there was no merger in this

case and Defendants’ equitable estoppel argument is denied.
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The Coleman court also considered whether the Adult Health Care Consent Act
(Act)d gave a family member authority to execute an arbitration agreement on behalf of

another. The court held:

The scope of Sister's authority [under the Act] to consent to "decisions
concerning Decedent's health care" extended to the admission agreement,
which was the basis upon which Facility agreed to provide health care and
Sister agreed to pay for it. The separate arbitration agreement concerned
neither health care nor payment, but instead provided an optional method
for dispute resolution between Facility and Decedent or Sister should issues
arise in the future. Under the Act, Sister did not have the capacity to bind
Decedent to this voluntary arbitration agreement. We therefore affirm the
circuit court's holding that the Act did not confer authority on Sister to
execute a document which involved neither health care nor financial terms
for payment of such care.

407 S.C. at 353-54, 755 S.E.2d at 454. In Thompson v. Pruitt Corporation, this court also held

the admission agreement did not merge with the arbitration agreement and the son's

authority under the Act to execute the admission agreement did not cover the terms of the

arbitration agreement. 416 S.C. at 52-53, 784 S.E.2d at 684-85.

Earlier this year our Court of Appeals issued an Order addressing the precise
Resident/Representative Arbitration Agreement in the present case. Solesbee v.
Fundamental (Op. 5963 Ct. App. Filed Jan. 25, 2023). In reviewing the agreement used in
that case which is the same facility in question in the present case, the Court of Appeals
found there was no express authority because in Solesbee, at the time her son signed the

agreement, he was not operating under a Power of Attorney.

In Solesbee, the Court construed the agreement and relied on Coleman v. Mariner

Health Care, Inc., 407 S.C. 346, 755 S.E.2d 450 (2014); Hodge v. UniHealth Post-Acute Care

of Bamberg, LL.C, 422 S.C. 544,813 S.E.2d 292 (Ct. App. 2018); and Thompson v. Pruitt

8
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Corporation, 416 S.C. 43, 784 S.E.2d 679 (Ct. App. 2016) to rule the Arbitration Agreement

in question in the present case was unenforceable. The critical circumstances are virtually

identical and therefore the result is the same in the present case.

Conclusion

The arbitration agreement was not valid because Jane Doe did not sign it. In addition,
Hutley did not have authority, express or apparent, to bind Jane Doe to an arbitration
agreement. The Admission Agreement and the Arbitration Agreement were separate and
did not merge. In addition, there was no evidence that Jane Doe did or said anything to

mislead the Defendants so as to support an argument of equitable estoppel.

The Motions of the Defendants to Compel Arbitration and to Stay the Court

Proceedings pending Arbitration are hereby DENIED.

AND IT IS SO ORDERED.
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
Timothy Hutley, as Guardian )
for Jane Doe. )
)
Plaintiff(s), )
)
-Vs- ) ORDER REGARDING DEFENDANTS’
) MOTION FOR RECONSIDERATION
)
THI of South Carolina at Magnolia )
Manor Inman, LLC, et.al., ) Case No.: 2022CP4201163
Defendant(s). )
Hearing Date: September 5th, 2023, @ 9:30 a.m.
Hearing Judge: Grace Gilchrist Knie

Counsel for Plaintiff/s: Charles Daniel Pruitt
Counsel for Defendant/s:  Russell Grainger Hines
Court Reporter: WebEXx Record Function

A Rule 59 (e) SCRCP motion to reconsider and to alter or amend has been received from
the Defendants filed with and served on the Court on May 25, 2023. The Motion to Reconsider
was properly served on The Court per Rule 59(g) SCRCP. Present representing the Plaintiff was
Charles D. Pruitt, Esq. Russell G. Hines, Esq. was present representing the Defendants. This
hearing was conducted via Judge Knie's Virtual Courtroom and recorded by the WebEXx record
function by consent. Specifically Defendants’ Motion is requesting that the Court alter, amend or
reconsider its Order filed on May 15™, 2023, which denied Defendants’ January 17", 2023,
Motion to Compel Plaintiff’s claims against it to arbitration and stay the lawsuit as to them

pending the outcome of the Motion to Compel.

Page 1 0of 2
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After careful consideration of the able arguments and filings of Counsel and review of the
record, the Court is unable to discover any material fact or principle of law that either has been
overlooked or disregarded and further finds no error of law or fact not appropriately considered.

Accordingly, the Defendants’ Motion for Reconsideration filed with the Court on May
25" 2023, made pursuant to Rule 59, SCRCP, requesting that the Court reconsider its decision
denying the Defendants” Motion to Compel Arbitration and Stay is respectfully denied.

IT IS SO ORDERED.

September 11th, 2023 Grace Gilchrist Knie, Judge
Circuit Court, Seventh Judicial Circuit
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Case Caption: Timothy Hutley, Guardian For Jane Doe VS Thi Of South Carolina
At Magnolia Manor Inman, Lic, defendant, et al
Case Number: 2022CP4201163

Type: Order/Other

IT ISSO ORDERED.

S/IGRACE GILCHRIST KNIE - 2760

Electronically signed on 2023-09-13 09:14:20 page 3 of 3
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10-13-2023 07:38:14 PM
CIRCUIT COURT
Common Pleas
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Timothy Hutley, Guardian For Jane Doe VS Thi Of South Carolina At Magnolia Manor Inman,
Llc , defendant, et al
Appeal/Notice of Appeal to Court of Appeals
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
Russell Grainger Hines

This notice was automatically generated by the Court's auto-notification system.

The following people were served electronically:

Russell Grainger Hines for Thi Of South Carolina At Magnolia Manor Inman, Lic, Hunt Valley
Holdings, Llc, Thi Of South Carolina, Llc, Thi Of Baltimore, Inc.

Gaillard Townsend Dotterer, III for Thi Of South Carolina At Magnolia Manor Inman, Lic, Hunt
Valley Holdings, Llc, Thi Of South Carolina, Lic, Thi Of Baltimore, Inc.

Charles Daniel Pruitt for Timothy Hutley, Guardian For Jane Doe

Donald Jay Davis, Jr. for Thi Of South Carolina At Magnolia Manor Inman, Lic, Hunt Valley
Holdings, Llc, Thi Of South Carolina, Llc, Thi Of Baltimore, Inc.

James D. Gandy, III for Thi Of South Carolina At Magnolia Manor Inman, Lic, Hunt Valley
Holdings, Llc, Thi Of South Carolina, Lic, Thi Of Baltimore, Inc.
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Murray Forman
Thi Of South Carolina At Inman
Kathy Scroggs
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your transmission.
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