
THE STATE OF SOUTH CAROLINA 

In the Court of Appeals 

__________________ 

APPEAL FROM BERKELEY COUNTY 

Court of Common Pleas 

The Honorable Dale Edward Van Slambrook, Master in Equity  

__________________ 

Appellate Case No. 2023-001509 
Case No.: 2018-CP-08-02131 

__________________ 

Bank of America, NA, Respondent, 

v. 

The Estate of Mary Westbrooks a/k/a Mary Y. Westbrooks, and John Doe and Richard Roe, as 
Representatives of all heirs and devisees of Mary Westbrooks a/k/a Mary Y. Westbrooks, 
deceased, and all persons entitled to claim under or through them; also, all other persons, 
corporations or entities unknown claiming any right, title interest in or lien upon the subject real 
estate described herein, any unknown adults, whose true names are unknown, being a class 
designated as John Doe, and any unknown infants, persons under disability, or person in the 
Military Service of the United States of America whose true names are unknown, being a class 
designated as Richard Roe, Aubrey Schultz, Kadeem Gaddist, The United States of America 
acting by and through its agent the Secretary of Housing and Urban Development, South 
Carolina Department of Motor Vehicles, CIT Group Consumer Finance, N/K/A CIT Loan 
Corporation, Defendants, 
 
Of Whom Audrey Schultz and Kadeem Gaddist are the Appellants. 
 

___________________________ 

RESPONDENT’S RETURN 
___________________________ 

Respondents file this Return to the Appellants’ Petition to demonstrate why this 

Honorable Court’s temporary stay of the Circuit Court’s September 18, 2023, Writ of Assistance 

should be lifted. 

 

Oct 18 2023



1. Respondent Is Not A Landlord – The Lawsuit (2018-CP-08-02131) Is A Foreclosure 
Action And Subsequent Eviction Base On Foreclosure And Not Subject To S.C. 
Code Ann § 27-40 (Residential Landlord And Tenant Act) 

 

Respondent filed the original Summons & Complaint for foreclosure on October 24, 

2018. This action as not filed as a landlord tenant action for a failure to pay rent (or any other 

breach), but as a Mortgagee. The mortgage which this foreclosure action is based was between 

Mary Westbrooks (“Borrower”) and One Reverse Mortgage, LLC and was entered into on or 

about March 9, 2011. Note that Appellants were not a party to the Mortgage or Note and have 

never been assigned any rights relating to the Mortgage or Note. The Mortgage was assigned to 

Respondent on June 5, 2017, in Book 2479, Page 886. The Mortgage went into default after 

Mary Westbrooks moved out. This is a defaulting factor in reverse mortgages and is cause for 

immediate acceleration of debt and subsequent foreclosure. It is believed that Mary Westbrooks 

passed away on or around May 12, 2017. 

Respondent received a final Order Declaratory Judgment And Foreclosure And Sale on 

March 14, 2023, and subsequently recorded the Master In Equity Title Deed on July 14, 2023, 

recorded in Book RB 4608, Page 987. 

Respondent uses the Order and Deed to gain possession of the house they purchased at 

foreclosure sale. Responded is never considered a landlord and is not subject to S.C. Code Ann. § 

27-40 (Residential Landlord And Tenant Act). As such, offering to pay rent to gain a stay of 

execution of judgment is not procedurally sound. As discussed later in this Return, the only 

tenant related protection that the Appellants could hope to fall under is the federally established 

Protecting Tenants at Foreclosure Act (“PTFA”). 



2. The Federal Protecting Tenants At Foreclosure Act (“PTFA”) Does Not Apply To 
Appellants 
 

For the Appellants to receive the protection of the PTFA, they must first establish 

themselves as “bona fide” tenants. Respondent focuses on two of the factors: (1) was the lease or 

tenancy the product of an arm’s-length transaction, (2) is the set rent fair market value. 

Respondent includes as Exhibit 1 a copy of the ‘Residential Lease Agreement with Option to 

Purchase’ (“Lease”). 

First, the lease was not the product of an arm’s-length transaction. This is generally 

defined as ‘a business deal in which buyers and sellers act independently without one party 

influencing the other. Arm’s length transactions assert that both parties act in their own self-

interest and are not subject to pressure from the other party. They also assure others that there is 

no collusion between the buyer and seller. In the interest of fairness, both parties usually have 

equal access to information related to the deal. [emphasis added]. Mary Westbrooks failed to 

inform Appellants of her standing Reverse Mortgage on the home while she entered into an 

agreement stating that they could buy the property from her. This omission itself destroys any 

chance of establishing the Lease as an arm’s-length transaction. 

Second, and most importantly, the $2,000.00 a year rent is so far below a fair market 

rental value that the Appellants cannot fathom to be found as “bona fide” tenants and thus 

receiving PTFA protection. A quick search of this real property shows valuations at $228,400.00 

(Zillow.com), $230,029.00 (Redfin.com), $246,667.00 (Realtor.com), $444,786.00 

(Movoto.com), or even Berkeley County, SC, tax value ($136,400). For any of these values, 

$2,000.00 a year rent, or $166.67 a month, is astonishingly low. One of the more basic rules of 

fair market rental real estate is that, if your property is worth less than $100,000.00, you can rent 



the property for 1% of the value. That would mean that if the property here was worth 

$99,000.00, the fair market monthly rental amount would be $990.00 per month. Since the value 

of the real property at issue is likely at least double $99,000.00, a rental value of less than 

$200.00 a month cannot be considered fair market value. 

As the Lease (a) was not entered into as a product of an arm’s-length transaction and (b) 

contains a rental amount that is roughly 10% of what a fair market value would be, the 

Appellants fail to fall under the protection of the only mechanism that could have potentially 

applied. 

3. Appellants Were Served In The Foreclosure Lawsuit, Filed An Answer Similar To 
The Appeal, Attended A Hearing On September 14, 2023, And The Circuit Court 
Ruled They Were Not Protected By the Protecting Tenants At Foreclosure Act 

The Appellants provided these same arguments in writing, were provided a Rule to Show 

Cause Hearing date, which they both attended, and were rejected by the Circuit Court. 

Respondent includes these details, as well as a copy of the Lease (Exhibit 1), as the Motion to 

Stay seems to indicate that the revelation of the existence of a lease is a last-minute, 

groundbreaking development when in fact it has been reviewed, argued, and rejected already. 

Respondent asks that this Honorable Court quickly rule the same so that the Respondent can 

finally take possession of their legally purchased real property.  

4. Appellants Appeal Of The Writ Of Assistance Should Not Afford Them A Stay 
Without Seeing Them Give A Supersedeas Bond 
 

If Appellants wish to obtain a stay of the judgment, they should be forced to follow the 

proper procedure and request that a supersedeas bond amount be set pursuant to S.C. Code Ann. 

§ 18-9-130. They would be required to pay this surety bond into the Clerk of Court to obtain a 

stay of judgment. Respondent would request that the value of the home be used as the bond 



amount. Appellants have likely been aware of the foreclosure suit for years; however, they at the 

very least knew about it at the time of their first filed Answer – July 18, 2022. Respondent is 

being harmed every day that they are not allowed to take possession of their legally purchased 

property. 

October 18, 2023 

RESPECTFULLY SUBMITTED, 

       /s/ J. Martin Page                
J. Martin Page S.C. Bar No.: 100200 
BELL CARRINGTON PRICE & GREGG, LLC 
339 Heyward Street, 2nd Floor 
Columbia, SC 29201
mpage@bellcarrington.com 
803.509.5078
Attorney for Respondent



























THE STATE OF SOUTH CAROLINA 

In the Court of Appeals 

__________________ 

APPEAL FROM BERKELEY COUNTY 

Court of Common Pleas 

The Honorable Dale Edward Van Slambrook, Master in Equity  

__________________ 

Appellate Case No. 2023-001509 

Case No.: 2018-CP-08-02131 

__________________ 

Bank of America, NA, Respondent, 

v. 

The Estate of Mary Westbrooks a/k/a Mary Y. Westbrooks, and John Doe and Richard Roe, as 

Representatives of all heirs and devisees of Mary Westbrooks a/k/a Mary Y. Westbrooks, deceased, 

and all persons entitled to claim under or through them; also, all other persons, corporations or 

entities unknown claiming any right, title interest in or lien upon the subject real estate described 

herein, any unknown adults, whose true names are unknown, being a class designated as John Doe, 

and any unknown infants, persons under disability, or person in the Military Service of the United 

States of America whose true names are unknown, being a class designated as Richard Roe, Aubrey 

Schultz, Kadeem Gaddist, The United States of America acting by and through its agent the 

Secretary of Housing and Urban Development, South Carolina Department of Motor Vehicles, CIT 

Group Consumer Finance, N/K/A CIT Loan Corporation, Defendants, 

 

Of Whom Audrey Schultz and Kadeem Gaddist are the Appellants. 

 

___________________________ 

CERTIFICATE OF SERVICE 

___________________________ 

I, the undersigned attorney for Bank of America, NA does hereby certify that I have served the 

below in this action with a copy of the Respondent’s Return via regular mail.  

Audrey Schultz 

2492 Ranger Drive  

Cross, SC 29436 

Kadeem Gaddist 

2492 Ranger Drive  

Cross, SC 29436 
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October 18, 2023            /s/ J. Martin Page               . 

       J. Martin Page S.C. Bar No.: 100200 

       BELL CARRINGTON PRICE & GREGG, LLC 

       339 Heyward Street, 2nd Floor 

       Columbia, SC 29201 

       mpage@bellcarrington.com 

       803.509.5078 

       Attorney for Respondent 
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