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THE STATE OF SOUTH CAROLINA
In The Court of Appeals


__________________________________


APPEAL FROM RICHLAND COUNTY
Court of Common Pleas


The Honorable Jean H. Toal
Acting Circuit Court Judge


__________________________________


Case No. 2022-CP-40-06627
__________________________________


Terry L. Green, Sr., as the Personal Representative
of the Estate of Robert J. Green, Deceased and
Evelyn V. Green, Individually…………………………………………………………..Plaintiffs,


v.


3M Company; Advance Stores Company Incorporated;
Amentum Environment & Energy, Inc.; AutoZone, Inc.; Beaty
Investments, Inc.; The Bonitz Company; CH2M Hill Engineers,
Inc.; Cleaver-Brooks, Inc.; Covil Corporation; Daniel International
Corporation; Davis Mechanical Contractors, Inc.; Eaton Corporation;
Ellington Insulation Company, Inc.; Fluor Constructors International;
Fluor Enterprises, Inc.; Ford Motor Company; General Electric
Company; General Parts, Inc.; Genuine Parts Company;
GG of Florida, Inc.; The Goodyear Tire & Rubber Company;
Great Barrier Insulation Co.; Heat & Frost Insulation Company;
ITT LLC; J. & L. Insulation, Inc.; K-Mac Services, Inc.; LGE
(OLD Co.), Inc.; LGE&C (OLD Co.) LLC; Metropolitan Life
Insurance Company; Michelin Corporation; Michelin North America,
Inc.; O’Reilly Auto Enterprises, LLC; O’Reilly Automotive Stores, Inc.;
Occidental Chemical Corporation; Paramount Global; Plastics
Engineering Company; Pneumo Abex LLC; Presnell Insulation Co.,
Inc.; RedCo Corporation; Rockwell Automation, Inc.; Schneider
Electric USA, Inc.; Southern Insulation, Inc.; Spirax Sarco, Inc.;
Springs Industries, Inc.; Springs Industries, LLC; Standard Insulation
Company of N.C., Inc.; Starr Davis Company, Inc.; Starr Davis
Company of S.C., Inc.; Thermo-Kinetics Industries, Inc.;
Union Carbide Corporation; Wind Up, Ltd.,……………………..…………………….Defendants,


Davis Mechanical Contractors, Inc.,
by and through its Receiver Peter D. Protopapas……………………………..Third-Party Plaintiff,
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v.


American Home Assurance Company; Columbia
Casualty Company; Continental Casualty Company;
Continental Insurance Company; Federal Insurance
Company; Fireman’s Fund Insurance Company;
Republic Insurance Company, now known as
Starr Indemnity & Liability Company; United States
Fire Insurance Company; Brandywine Holdings Corporation;
and Riverstone Claims Management, LLC, ………………………….……Third-Party Defendants,


of which


Davis Mechanical Contractors, Inc.,
through its Receiver Peter D. Protopapas, is the ………………………………………..Respondent,


and


Republic Insurance Company n/k/a
Starr Indemnity & Liability Company is the ………………………………………….…Appellant.


__________________________________


NOTICE OF APPEAL
__________________________________


Republic Insurance Company n/k/a Starr Indemnity & Liability Company (the


“Appellant”) appeals the Honorable Jean H. Toal’s October 12, 2023 order, filed in Richland


County Circuit Court in the Coordinated Asbestos Docket in Civil Action Number 2022-CP-40-


06627, captioned “Order Granting Partial Summary Judgment for Davis Mechanical Contractors


Inc.” (the “Order”), and attached as Exhibit A.


The Appellant received written notice of the Order on October 12, 2023. There is no


transcript available because the Order was entered without mutual briefing and without a hearing.


October 18, 2023


Signature Page Immediately Following
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s/Brandon R. Gottschall
Mark V. Gende, SC Bar No. 72835
Brandon R. Gottschall, SC Bar No. 100621
Daniel Q. Atkinson, SC Bar No. 105252
Sweeny Wingate & Barrow, P.A.
Post Office Box 12129
Columbia, South Carolina 29211
(803) 256-2233


Attorneys for the Appellant, Third-Party Defendant
Republic Insurance Company, now known as Starr
Indemnity and Liability Company, and for Third-
Party Defendant American Home Assurance
Company


Other Counsel of Record:


Peter D. Protopapas, Esquire
Brian M. Barnwell, Esquire
Rikard & Protopapas, LLC
2110 N. Beltline Blvd.
Columbia, SC 29204
803.978.6111


and


G. Murrell Smith, Jr., Esquire
Jonathan M. Robinson, Esquire
Shanon N. Peake, Esquire
2530 Devine Street, Third Floor
Columbia, South Carolina 29205
803.254.5445


Attorneys for the Respondent, Third-Party Plaintiff Davis Mechanical Contractors, Inc. through
its Receiver, Peter D. Protopapas


Morgan Y. Drapeau, Esquire
Goings Law Firm, LLC
1510 Calhoun Street
Columbia, SC 29201
(803) 350-9230


and
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Angela G. Strickland, Esquire
Bowman and Brooke
1441 Main Street, Suite 1200
Columbia, SC 29201
(803) 255-5919


Attorneys for 3M Company


Gregory W. Rouse, II, Esquire
Maron Marvel Bradley Anderson & Tardy LLC
259 Seven Farms Drive, Unit 300
Daniel Island, SC 29492
(843) 501-2707


Attorney for Abex Corporation and Pneumo Abex LLC


W. David Conner, Esquire
Scott Edward Frick, Esquire
Moffatt G. McDonald, Esquire
Carson S. Phillips, Esquire
Haynsworth Sinkler Boyd, PA
PO Box 2048 Greenville, SC 29602
(864) 240-3200


Attorneys for Advance Auto Parts Incorporated, Daniel International Corporation, Fluor
Constructors International Inc., Fluor Contractors International, Fluor Corporation, Fluor
Daniel Services Corporation, Fluor Enterprises Inc., General Parts Inc., and Union Carbide
Corporation


Carmela E. Mastrianni, Esquire
Hamilton Stephens Steele and Martin, PLLC
525 N. Tryon Street, Suite 1400
Charlotte, NC 28202
(704) 227-1066


Attorney for Allstate Insurance Company


Tara C. Sullivan, Esquire
K&L Gates LLP
134 Meeting Street, Suite 500
Charleston, SC 29401
(843) 579-5679
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Attorney for Autozone, Inc. and Redco Corporation


Derrick Colby Foard, Esquire
Ellis & Winters LLP
300 N. Greene Street
Greensboro, NC 27401
(336) 217-4193


Attorney for Beaty Investments Inc.


Kevin Kendrick Bell, Esquire
Robinson Gray Stepp & Laffitte, LLC
PO Box 11449
Columbia, SC 29211
(803) 929-1400


Attorney for Brandywine Holdings Corporation and Federal Insurance
Company


James B. Glenn, Esquire
Robert O. Meriwether, Esquire
Cosmich, Simmons & Brown, PLLC
701 Gervais St., Ste. 150 #109
Columbia, SC 29201
(601) 207-4634


Attorneys for CH2M Hill E&C, Inc., Itt LLC, and Cleaver Brooks, Inc.


Deirdre S. McCool, Esquire
G. Mark Phillips, Esquire
David G. Traylor, Jr., Esquire
Nelson Mullins Riley & Scarborough, LLP
PO Box 1806
Charleston, SC 29402
(843) 534-4302


Attorneys for Cleaver Brooks, Inc. and Itt LLC


A. Victor Rawl, Jr., Esquire
Gordon & Rees LLP
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40 Calhoun Street
Suite 350
Charleston, SC 29401
(843) 278-5900


Attorney for Columbia Casualty Company, Continental Insurance Company, and Liberty Mutual
Insurance Company


Ashley K. Brathwaite, Esquire
Ellis & Winters LLP
PO Box 33550
Raleigh, NC 27636
(919) 865-7000


and


John K. Chandler, Esquire
Rikard & Protopapas, LLC
2110 N. Beltline Blvd.
Columbia, SC 29204
(803) 978-6111


and


Christopher Rutledge Jones, Esquire
Marghretta H. Shisko, Esquire
John B. White, Jr., P.A.
PO Box 6115
Columbia, SC 29260
(864) 594-5988


Attorneys for Covil Corporation


Michael J. Anzelmo, Esquire
Sarah Beth Nielsen, Esquire
Jason A. Richardson, Esquire
McGuireWoods LLP
1301 Gervais Street, Suite 1310
Columbia, SC 29201
(803) 251-2300


and


Courtney C. Shytle, Esquire
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McGuireWoods LLP
201 North Tryon Street
Suite 3000
Charlotte, NC 28202-2146
(704) 343-2110


and


John K. Chandler, Esquire
Brian M. Barnwell, Esquire
Rikard & Protopapas, LLC
2110 N. Beltline Blvd.
Columbia, SC 29204
(803) 978-6111


and


James Guy Kennedy
Pierce, Sloan, Wilson, Kennedy & Early, LLC
PO Box 22437
Charleston, SC 29413
(843) 968-0886


and


Shanon N. Peake
Jonathan M. Robinson
G. Murrell Smith, Jr.
Smith Robinson Holler DuBose Morgan, LLC
2530 Devine Street
Third Floor
Columbia, SC 29205
(803) 254-5445


Attorneys for Defendant and Third-Party Plaintiff Davis Mechanical Contractors, Inc.


Erin Elaine Shofner
Hawkins Parnell Thackston & Young LLP
303 Peachtree Street, N.E. Suite 4000
Atlanta, GA 30308
(404) 614-7445


Attorney for Eaton Corporation
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Addie Katherine Silver Ries, Esquire
150 Fayetteville St.
Suite 2300
Raleigh, NC 27601
(919) 821-1220


Attorney for Ford Motor Company


Sheneka S. Lodenquai, Esquire
Parker Poe
1075 Peachtree Street NE
Suite 1500
Atlanta, GA 30309
(678) 690-5746


and


Taylor Joy Stewart, Esquire
Lewis Brisbois Bisgaard & Smith LLP
24 Drayton Street
Suite 300
Savannah, GA 31401
(912) 525-4961


and


Jasmine Imani Whatley, Esquire
Lewis Brisbois Bisgaard & Smith LLP
600 Peachtree Street NE
Suite 4700
Atlanta, GA 30308
(404) 476-2043


Attorneys for Genuine Parts Company


Matthew Douglas Patterson, Esquire
James H. Burns, Esquire
Michael Paul Stover, Esquire
David G. Traylor, Jr., Esquire
Nelson Mullins Riley & Scarborough LLP
1320 Main Street Meridian
17th Floor
Columbia, SC 29201
(803) 255-9589
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and


G. Mark Phillips, Esquire
Deirdre Shelton McCool, Esquire
Nelson Mullins Riley & Scarborough LLP
PO Box 1806
Charleston SC 29402
(843) 534-4383


Attorneys for GG of Florida, Inc., Michelin Corporation and Michelin North America Inc.


Michael James Bogle, Esquire
Womble Bond Dickinson LLP
PO Box 10208
Greenville, SC 29603-0208
(864) 255-5426


Attorney for Goodyear Tire & Rubber Company


Charles William Branham, III, Esquire
Jonathan Marshall Holder, Esquire
Law Offices of Dean Omar Branham Shirley
302 North Market Street
Suite 300
Dallas, TX 75202
(855) 722-5910


and


John D. Kassel, Esquire
Theile McVey, Esquire
Jamie Rae Rutkoski, Esquire
Kassel McVey Personal Injury Lawers
PO Box 1476
1330 Laurel Street
Columbia, SC 29201
(803) 256-4242


Attorneys for Plaintiffs, Terry L. Green, Sr., as the Personal Representative of the Estate of
Robert J. Green, Deceased and Evelyn V. Green, Individually


Brian M. Barnwell, Esquire
John K. Chandler, Esquire
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Rikard & Protopapas, LLC
2110 N. Beltline Blvd.
Columbia, SC 29204
(803) 978-6111


and


Connor Jeffrey Hoy, Esquire
Jenna Brook Kiziah McGee, Esquire
Paul Nicholas Nybo, Esquire
Parker Poe
200 Meeting Street
Suite 301
Charleston, SC 29401
(843) 727-2673


and


Joseph Yechiel Shenkar, Esquire
Joseph Y. Shenkar Law Firm, P.C.
PO Box 61042
Columbia, SC 29260
(803) 386-1782


Attorneys for Heat and Frost Insulation Company


Mark H. Wall, Esquire
Wall Templeton & Haldrup, PA
PO Box 1200
Charleston, SC 29402
(843) 329-9500


Attorney for Metropolitan Life Insurance Company


Brandy Gillette Price, Esquire
Dickie, McCamey & Chilcote, P.C.
PO Box 2046
Lancaster, SC 29721
(803) 285-0004


Attorney for O'Reilly Automotive Stores Inc, Oreilly Auto Enterprises LLC


Jennifer Ann Jordan, Esquire
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Erika Jensene Karnaszewski Fedelini, Esquire
Nelson Mullins Riley & Scarborough, LLP
151 Meeting Street
Suite 600
Charleston, SC 29401
(843) 720-438


Attorneys for Occidental Chemical Corporation


Luke M. Allen, Esquire
Kirby Darr Shealy, III, Esquire
Adams and Reese LLP
1221 Main Street
Suite 1200
Columbia, SC 29201
(803) 254-4190


and


David Grant Harris II, Esquire
Goldberg Segalla LLP
701 Green Valley Road
Suite 310
Greensboro, NC 27408
(336) 419-4900


Attorneys for Pennsylvania National Mutual Casualty Insurance


Abigail Caroline Bray, Esquire
Carmelo Barone Sammataro, Esquire
Turner Padget Graham & Laney, PA
1901 Main Street
Suite 1700
Columbia SC 29201
(803) 227-4253


Attorneys for Plenco and Plastics Engineering Company


Nicolas John Cherry, Esquire
Stephanie G. Flynn, Esquire
Fox Rothschild LLP
2 West Washington Street
Suite 1100
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Greenville, SC 29601
(864) 751-7688


Attorneys for Rockwell Automation Inc


Jessica Waller Laffitte, Esquire
Gallivan, White & Boyd, PA
1201 Main St.
Suite 1200
Columbia, SC 29201
(803) 724-1722


Attorney for Schneider Electric Usa Inc


James Guy Kennedy, Esquire
Pierce, Sloan, Wilson, Kennedy & Early, LLC
PO Box 22437
Charleston, SC 29413
(843) 722-7733


Attorney for Southern Insulation Inc.


Andrew Shelby Rogers, Esquire
Jennifer M. Techman, Esquire
Evert, Weathersby & Houff, LLC
3455 Peachtree Road NE.
Suite 1550
(678) 651-1298


Attorneys for Paramount Global. General Electric Company, and Spirax Sacrco Inc.


Ashley Prickett Cuttino, Esquire
Steven Michael Nail, Esquire
Ogletree Deakins Nash Smoak & Stewart, PC
PO Box 2757
Greenville, SC 29602
(864) 271-1300


Attorneys for Springs Industries Inc and Springs Industries LLC


Ashley K. Brathwaite, Esquire
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Ellis & Winters LLP
PO Box 33550
Raleigh, NC 27636
(919) 865-7000


Attorney for Standard Insulation Company of NC, Inc.


Carl Everette Pierce, II, Esquire
Benjamin Catlett Smoot, II, Esquire
Pierce, Sloan, Wilson, Kennedy & Early
321 East Bay Street
Charleston SC 29401
(843) 722-7733


Attorneys for Starr Davis Company Inc. and Starr Davis Company of SC Inc.


Allen Mattison Bogan, Esquire
C. Mitchell Brown, Esquire
Matthew Douglas Patterson, Esquire
James H. Burns, Esquire
Nelson Mullins Riley & Scarborough LLP
1320 Main Street Meridian
17th Floor
Columbia, SC 29201
(803) 255-9589


Attorneys for J & L Insulation, Pipe & Boiler Insulation Inc, Presnell Insulation Co Inc., and Wind
Up Ltd


Robert Wilder Harte, Esquire
Steven James Pugh, Esquire
Richardson Plowden & Robinson, PA
1900 Barnwell Street
P.O. Drawer 7788
Columbia SC 29201
(803) 771-4400


Attorneys For Yeargin Construction Company Inc and Aecom Construction Company, Inc.


Marghretta Hagood Shisko, Esquire
John B. White, Jr., P.A.
PO Box 2465
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Spartanburg, SC 29304
(864) 594-5988


and


Joel Anderson Berly, IV, Esquire
Robert Ernest Sumner, IV, Esquire
Butler Snow, LLP
25 Calhoun Street
Suite 250
Charleston, SC 29401
(843) 277-3700


Attorneys for Peter Protopapas, Receiver
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


IN THE COURT OF COMMON PLEAS 


FOR THE FIFTH JUDICIAL CIRCUIT 


Terry L. Green, Sr., as the Personal 


Representative of the Estate of Robert J. Green, 


Deceased and Evelyn V. Green, Individually, 


Plaintiffs, 


v. 


3M Company, et al., 


Defendants. 


Davis Mechanical Contractors, Inc., by and 


through its duly-appointed Receiver Peter D. 


Protopapas,  


Third Party Plaintiff, 


v. 


Allstate Insurance Company, et al. 


Third Party Defendants.  


In Re: Coordinated Asbestos Docket 


Civil Action No: 2022-CP-40-06627 


ORDER GRANTING PARTIAL 


SUMMARY JUDGMENT 


FOR DAVIS MECHANICAL  


CONTRACTORS INC. 


Before the Court is Motion for Partial Summary Judgment, on behalf of the Receiver for 


Davis Mechanical Contractors, Inc. (“Receiver” or “Davis Mechanical”), against Third-Party 


Defendant Republic Insurance Company n/k/a Starr Indemnity & Liability Company 


(“Republic”). The Receiver asserts there is an actual and justiciable controversy regarding 


Republic’s obligations to Davis Mechanical, and therefore certain judicial declarations are 


warranted at this stage of this matter. The Court has reviewed the Motion for Partial Summary 


Judgment and accompanying exhibits.  


After full consideration of the brief and accompanying exhibits, the Court finds that there 


is no triable issue of material fact with regard to Davis Mechanical’s declaratory judgment claims 


against Republic regarding Republic’s obligation under Policy No. CDU 10447. Therefore, the 


Court GRANTS Davis Mechanical’s Motion for Partial Summary Judgment. Further the Court 
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also grants the Receiver’s Motion to Seal regarding Exhibit 5 and Exhibit 10.1 The Court finds 


the sealing of the exhibits meets the requirements of Rule 41.1, SCRCP, and orders the exhibits 


provided to the Court be placed under seal as set forth in the Receiver’s Motion to Seal.  


FACTUAL BACKGROUND 


 Davis Mechanical was organized in 1965 and engaged in the business of electrical 


contracting, custom metal fabrication, and air conditioning duct fabrication and installation, and 


other activities.2 In 2011, David Mechanical was administratively dissolved.3  


 On December 7, 2021, this Court entered an order appointing Peter D. Protopapas as 


Receiver for Davis Mechanical pursuant to South Carolina Code § 15-65-10.4 The Order provided 


the Receiver “with the power and authority [to] fully administer all assets of Davis Mechanical” 


including “the right and obligation to administer any insurance assets of Davis Mechanical as 


well any claims related to the actions or failure to act of Davis Mechanical’s insurance carriers.5  


Davis Mechanical has been sued in more than twenty bodily injury asbestos lawsuits 


 (“Davis Mechanical Asbestos Suits”).6 The plaintiffs in these lawsuits alleged causes of action 


for, among other things, negligence, strict liability, and product liability arising from the alleged 


exposure to materials or products sold, distributed, used, disturbed, or installed by Davis 


Mechanical or otherwise arising from the conduct of its business operations. The asbestos bodily 


injuries are alleged to have taken place at various times, including during the policy period 


covered by the insurance policies issued to David Mechanical by Employers Insurance Company 


                                                      
1 The Court has reviewed in camera the exhibits which are confidential settlement agreements and terms that have 


previously been approved by this Court.  
2 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 2.  
3 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 3.  
4 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 1.  
5 Id.  
6 Including, without limitation and before this Court, Lamm v. 4520 Corp., Inc., C/A No. 2022-CP-40-01241, Davis 


v. 3M Co., C/A No. 2022-CP-40-02381, Love v. 3M Co., C/A No. 2021-CP-40-06190, and Welch v. 3M Co., C/A 


No. 2022-CP-40-03834. 
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of Wausau (“Wausau”) and Republic.  


 Wausau issued Combination Casualty Policy No. 1423-00-080954 to Davis Mechanical 


for the October 1, 1982 to October 1, 1983 policy period (the “Wausau 82/83 Policy”).7 As is 


pertinent here, the Wausau 82/83 Policy covers Davis Mechanical’s liability to pay damages for 


bodily injury during the policy period. It provides $500,000 in coverage to Davis Mechanical “per 


occurrence” and in the aggregate.8 


Republic issued umbrella liability insurance coverage to Davis Mechanical with Policy 


No. CDU 10447 for the October 1, 1982 to October 1, 1983 policy period (the “Republic 82/83 


Umbrella Policy”).9 The Republic 82/83 Umbrella Policy sits directly above the Wausau primary 


policy.10 It covers Davis Mechanical’s liability to pay damages for bodily injury during the policy 


period.11 It provides $30,000,000 in coverage to Davis Mechanical for “each occurrence” and in 


the aggregate.12 


Importantly, the Republic 82/83 Umbrella Policy includes a “Loss Payable” paragraph, 


which states in relevant part:  


Liability under this policy with respect to any occurrence shall not attach 


unless and until the Insured or the Insured’s underlying insurer, shall have paid the 


amount of the underlying limits on account of such occurrence.13  


 


 Following his appointment and in furtherance of his duties, the Receiver negotiated a 


settlement with Wausau related to the Wausau 82/83 Policy (and other policies) issued to Davis 


Mechanical (the “Wausau Settlement”).14 That settlement was approved by this Court and 


                                                      
7 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 5.  
8 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 6.  
9 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 7.  
10 Id., Endorsement 2.  
11 Id.  
12 Id.  
13 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 8.  
14 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 5.  
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resulted in the establishment of a Qualified Settlement Fund known as the Greenville QSF, LLC 


Asbestos Bodily Injury Qualified Settlement Fund (“Greenville QSF” or “QSF”) for the defense 


and payment of Davis Mechanical Asbestos Suits.15 This Court further ordered that “upon 


completion and funding of the settlement to Greenville QSF, Wausau’s policies to Davis 


[Mechanical] or under which David [Mechanical] is entitled to benefits from Wausau . . . are fully 


exhausted such that no further insurance coverage will be available under the polices[.]”16 The 


settlement agreement also provided that funds paid by Wausau as part of the settlement agreement 


would be deposited into the Greenville QSF.17 Thereafter, Wausau completed the transfer of 


settlement funding and the Receiver settled claims asserted by several plaintiffs in the Davis 


Mechanical Asbestos Suits for their claims of asbestos-related bodily injuries.  


SUMMARY JUDGMENT STANDARD 


“Summary judgment is appropriate when there is no genuine issue of material fact such 


that the moving party must prevail as a matter of law.” Fleming v. Rose, 350 S.C. 488, 493, 567 


S.E.2d 857, 860 (2002) (citing Rule 56(c), SCRCP); see also Sauner v. Pub. Serv. Auth. of S.C., 


354 S.C. 397, 404, 581 S.E.2d 161, 165 (2003). “When determining if any triable issues of fact 


exist, the evidence and all reasonable inferences must be viewed in the light most favorable to the 


non-moving party.” Fleming, 350 S.C. at 493–94, 567 S.E.2d at 860 (citing Summer v. Carpenter, 


328 S.C. 36, 492 S.E.2d 55 (1997)).  


The moving party “has the initial responsibility of demonstrating the absence of a genuine 


issue of material fact,” at which point “the opposing party must come forward with specific facts 


that show there is a genuine issue of fact remaining for trial.” Sides v. Greenville Hosp. Sys., 362 


                                                      
15 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 9.  
16 Id. at 9.  
17 Id. at 3.  
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S.C. 250, 255, 607 S.E.2d 362, 364 (Ct. App. 2004). The nonmoving party “must set forth specific 


facts, admissible in evidence, showing there is a genuine issue for trial. If [it] does not so respond, 


summary judgment should be entered against [it].” Moody v. McLellan, 295 S.C. 157, 163, 367 


S.E.2d 449, 453 (Ct. App. 1988). 


ANALYSIS 


In South Carolina, “[i]nsurance policies are subject to the general rules of contract 


construction.” Whitlock v. Stewart Title Guar. Co., 399 S.C. 610, 614, 732 S.E.2d 626, 628 (2012) 


(quoting M & M Corp. of S.C. v. Auto-Owners Ins. Co., 390 S.C. 255, 259, 701 S.E.2d 33, 35 


(2010)); see also Williams v. Government Employees Ins. Co., 409 S.C. 586, 594 (2014) (An 


insurance “policy’s terms are to be construed according to the law of contracts.”). “The cardinal 


rule of contract interpretation is to ascertain and give legal effect to the parties’ intentions as 


determined by the contract language.” Whitlock, 399 S.C. at 614, 732 S.E.2d at 628 (citation 


omitted). 


Further, our case law favors construing insurance coverage clauses broadly in favor of the 


insured and in favor of coverage: “rules of construction require clauses of exclusion to be 


narrowly interpreted, and clauses of inclusion to be broadly construed. This rule of construction 


inures to the benefit of the insured.” McPherson By and Through McPherson v. Michigan Mut. 


Ins. Co., 310 S.C. 316, 319, 426 S.E.2d 770, 771 (1993). In other words, “if doubt exists as to the 


extent or fact of coverage, the language used in most policies will be understood in its most 


inclusive sense.” Id. See also Diamond State Ins. Co. v. Homestead Indus., Inc., 318 S.C. 231, 


236, 456 S.E.2d 912, 915 (1995) (stating that insurance policies are “construed liberally in favor 


of the insured and strictly against the insurer.”). 
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When there is ambiguity in the insurance context,18 “an insurance policy is to be liberally 


construed in favor of the insured, and, where reasonably susceptible of a construction which will 


permit recovery, that construction will be adopted.” Linder v. Firemen’s Ins. Co. of Newark, N.J., 


240 S.C. 331, 334, 125 S.E.2d 645, 647 (1962).  


 Here, the issue before the Court on summary judgment is whether Davis Mechanical’s 


underlying insurer, Wausau, “paid the amount of the underlying limits limits”—i.e., $500,000— 


“on account of such occurrence.”19 If so, then the underlying insurance has been fully exhausted20 


and Republic must begin paying up to its per occurrence limit.  


 The Court is persuaded by Davis Mechanical that Wausau has paid the amount of the 


underlying limits because it disposed of or transferred money to the Greenville QSF, which in 


turn was used to pay asbestos plaintiff’s claims. The Receiver negotiated a settlement with 


Wausau related to the Wausau Policies issued to Davis Mechanical, including full payment of the 


limit of liability of the 82/83 Wausau Policy.21 Further, this Court stated that “upon completion 


and funding of the settlement to Greenville QSF, Wausau’s policies issued to David under which 


David is entitled to benefits from Wausau. . . are fully exhausted such that no further insurance 


coverage will be available under the policies.22 


 Following the funding of the Greenville QSF, the Receiver settled claims asserted by 


several plaintiffs that sued Davis Mechanical for their asbestos bodily injuries.  


 This Court finds because of the Receiver’s settlement with Wausau, Wausau’s policies 


                                                      
18 In general, a contract or contractual provision is ambiguous “when the terms of the contract are inconsistent on their 


face, or are reasonably susceptible of more than one interpretation.” Hawkins v. Greenwood Development Corp., 328 


S.C. 585, 592, 493 S.E.2d 875, 878 (1997). 
19 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 8. 
20 The Court adopts the short-hand reference of the term “exhaustion” as used in Davis Mechanical’s Motion and as 


used throughout this litigation.  
21 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 5. 
22 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 9.  
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“are fully exhausted such that no further insurance coverage will be available under the 


policies.”23 Further, the Wausau’s policies are exhausted as Wausau had paid funds in excess of 


the aggregate and “per occurrence” limits in the policy. The Court agrees the policy language 


does not require Wausau to pay directly to asbestos plaintiffs—it simply requires that Wausau 


“shall have paid the amount of the underlying limits on account of such occurrence,”24 and the 


payments here were made and they were made on account of asbestos injury occurrences. 


Moreover, even if payment to the Greenville QSF was not sufficient to exhaust Wausau’s 


policy—despite this Court already holding that it did—those funds being distributed to the 


asbestos claimants themselves plainly suffice. Therefore, Republic is now required to pay David 


Mechanical settlements, verdicts, and judgments up to its “per occurrence” and “aggregate” limits 


of liability in the Republic 82/83 Umbrella Policy, along with the appropriate defense costs, court 


costs, and interest “in addition to limits.”  


CONCLUSION 


 For the reasons set forth above, the Court grants Davis Mechanical’s Motion for Partial 


Summary Judgment, and also grants Davis Mechanical’s Motion to Seal in reference to Exhibit 


5 and Exhibit 10.  


IT IS SO ORDERED.  


[JUDGE’S SIGNATURE PAGE FOLLOWS] 


                                                      
23 Id.  
24 Davis Mechanical’s Mot. for Partial Summ. J., Ex. 8.  
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