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CERTIFICATE OF COUNSEL 

 

 Counsel for the Petitioners certifies that the Petition for Rehearing was made and finally 

ruled on by the South Carolina Court of Appeals on July 1, 2020.   

 

QUESTIONS PRESENTED 

 
 

I. Did the Court of Appeals err in summarily dismissing the Petitioners’ 
appeal for lack of appellate jurisdiction?  Is an order requiring payment of 
a set amount of monetary sanctions, whether by the contempt power or by 
some other source of judicial authority, an immediately appealable order?   

 
II. Does the Court of Appeals’ ruling on appellate jurisdiction violate equal 

protection?  Is there a rational basis to draw a distinction between civil 
contempt monetary sanctions and non-contempt monetary sanctions where 
one form of sanctions is immediately appealable and the other is not? 
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STATEMENT OF THE CASE 
 
 
 

This is an appeal from an order of the Circuit Court awarding sanctions against the 

Petitioners Waffle House, Inc. and Christopher Heithaus.  The order set the specific sum for the 

sanctions and did not delay the payment until final judgment.  The Petitioners appealed that order 

to the Court of Appeals.   

Before the Petitioners were afforded the opportunity to file their initial brief and explain 

the issues to be raised on appeal relative to the sanctions award, the Court of Appeals, acting 

through a single judge, dismissed the Petitioners’ appeal as interlocutory.  The dismissal was sua 

sponte.  The Respondent never moved for a dismissal of the appeal.  The Court of Appeals likewise 

did not raise an issue of appealability and request briefing.  Instead, without first affording basic  

due process, the appeal was dismissed.  The Court of Appeals determined that “[t]his appeal arises 

out of an order of the circuit court granting the respondent’s motion to compel discovery” and that 

“an order compelling discovery may not be appealed.”  Yet, in actuality, the order on appeal also 

awarded a set sum in monetary sanctions subject to immediate payment.  In its order, the Court of 

Appeals did not consider that aspect of the order on appeal, nor address the appealability of that 

sanctions award. 

The Petitioners filed a petition for rehearing, which was summarily denied by order issued 

on July 1, 2020.   
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ARGUMENTS 

 

 By Order filed January 6, 2020, the Court of Appeals sua sponte dismissed the Petitioners’ 

appeal as interlocutory.  The Court, acting through one judge, determined that “[t]his appeal arises 

out of an order of the circuit court granting the respondent’s motion to compel discovery” and that 

“an order compelling discovery may not be appealed.”  The Petitioners sought rehearing which was 

summarily denied.  The Petitioners submit that they present an order that is immediately appealable 

and ask this Court to grant a writ of certiorari and to remand with directions that the Court of 

Appeals allow briefing and adjudication of the appeal on its merits. 

 The Court of Appeals failed to recognize the precise nature of the orders on appeal.  The 

Order filed May 31, 2019, while captioned as an “Order Granting Plaintiff’s Motion to Compel 

Discovery,” also grants the Respondent’s motion for sanctions.  The order on appeal awards 

sanctions in the form of attorney’s fees and costs against the Petitioners.  The Appellants have 

appealed that award of sanctions, which is subject to an immediate appeal. 

 According to this Court’s precedent, an order denying or compelling pretrial discovery is 

generally not directly appealable "because it leaves some further act to be done by the court 

before the rights of the parties in an enforcement proceeding are determined." Ex Parte Wilson, 

367 S.C. 7, 625 S.E.2d 205, 208 (2005).  However, "a writ of error will lie ... to a final judgment 

or an award in the nature of a final judgment." Good v. Hartford Accident Indemnity Co., 201 

S.C. 32, 21 S.E.2d 209, 212 (1942).  This Court has held that a contempt order, for example, is 

"a final order that is immediately appealable." Hooper v. Rockwell, 334 S.C. 281, 513 S.E.2d 

358, 364 (1999).  This is because "[a] civil compensatory fine is analogous to a tort judgment for 

damages caused by wrongful conduct."  Jarrell v. Petoseed Co., 331 S.C. 207, 210, 500 S.E.2d 
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793, 794 (Ct. App. 1998).  Accordingly, contempt orders involve the merits and are deemed to 

be immediately appealable.  In fact, in its order in this appeal, the Court of Appeals cited Tucker 

v. Honda of South Carolina, Inc., 354 S.C. 574, 582 S.E.2d 405 (2003), for holding that “a party 

must refuse to comply with a discovery order and be held in contempt before the decision 

becomes appealable.”  582 S.E.2d at 406. 

 There are no reported South Carolina decisions that address whether a non-contempt 

monetary sanction is an immediately appealable final order.  However, like a contempt order, an 

order directing that a specific sum of monetary sanctions be paid should be deemed a final order 

subject to immediate appeal.  The sanctions, like a civil compensatory contempt order, are 

designed to remedy past noncompliance.  See, Jarrell v. Petoseed Co., 331 S.C. 207, 210, 500 

S.E.2d 793, 794 (Ct. App. 1998) (“[c]ivil compensatory contempt's purpose … is designed to 

remedy past noncompliance”).  Importantly, there is no further act to be determined by the court 

to determine the rights of the parties, as in this case, where the monetary sanctions have been 

established.  The Circuit Court did not delay the imposition of the sanction until final judgment.  

 Furthermore, there is no discernible or reasonable basis to draw a distinction between 

civil contempt monetary sanctions and non-contempt monetary sanctions where one form of 

sanctions is immediately appealable and the other is not.  The appellate courts and jurisdictional 

statutes are subject to the dictates of equal protection, just as other governmental actors and 

statutory law are.  See, In the Interest of Shaw, 274 S.C. 534, 265 S.E.2d 522 (1980) (addressing 

equal protection challenge to jurisdictional statute).  As the South Carolina Constitution 

mandates, no person shall be denied the equal protection of the laws.  S.C. Const. art. I, § 3.  “To 

satisfy the equal protection clause, a classification must (1) bear a reasonable relation to the 

legislative purpose sought to be achieved, (2) members of the class must be treated alike under 
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similar circumstances, and (3) the classification must rest on some rational basis.”  Sunset Cay, 

LLC v. City of Folly Beach, 357 S.C. 414, 593 S.E.2d 462, 469 (2004).  Therefore, an order 

requiring a set amount of monetary sanctions, whether by the contempt power or by some other 

source of judicial authority, should be deemed an appealable order.  There is no rational basis for 

distinguishing between the two orders where a final monetary amount is set by the lower court. 

At the very least, the issue raised by the Petitioners should proceed to full briefing and 

adjudication given the novel issues raised.  The appeal should not have been summarily 

dismissed sua sponte.  The Petitioners request that a writ of certiorari be issued so that  

thedismissal order entered sua sponte may be vacated and this appeal be allowed to proceed to 

the briefing stage, including, if necessary, further briefing and full analysis of the appealability 

issues which are of novel impression under South Carolina law.  Ultimately, the order granting 

monetary sanctions, where the amount of the sanctions is conclusively determined, should be 

deemed a final order that is immediately appealable so that equal protection of the laws is 

satisfied.  

EX.2-000000015



 

6 

CONCLUSION 

 
 Based on the foregoing discussion, the Petitioners respectfully request that this Court 

grant their petition for a writ of certiorari. 

  
      Respectfully submitted, 

      LINDEMANN, DAVIS & HUGHES P.A.  
    
   
      BY: s/ Andrew F. Lindemann   
             ANDREW F. LINDEMANN       #13030   
             5 Calendar Court, Suite 202 
               Post Office Box 6923 
             Columbia, South Carolina 29260 
             (803) 881-8920 

 
  Counsel for Petitioners 

July 31, 2020 
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The Supreme Court of South Carolina

Carl Michael Funny, Respondent,

v. 

Waffle House, Inc. and Christopher Heithaus, 
Appellants.

Appellate Case No. 2020-001050

ORDER

Based on the vote of the Court, the petition for a writ of certiorari is denied.

FOR THE COURT

BY 
CLERK

Columbia, South Carolina
April 19, 2021

cc: Joshua E Slavin, Esquire
Andrew F. Lindemann, Esquire
The Honorable Jenny Abbott Kitchings
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 Your Honor, I greatly appreciate your -- your 1 

graciousness in allowing -- allowing me the time to do this.  2 

I will now stop sharing my screen and turn it back over to you 3 

and Mr. Lindemann.   4 

 THE COURT:  Response, Mr. Lindemann?   5 

 MR. LINDEMANN:  Yes, Your Honor.  May it please the 6 

Court.  Andrew Lindemann for Chief Mark Keel in his official 7 

capacity.   8 

 Your Honor, first of all, let me -- let me start out with 9 

some -- some obvious points here.  Despite what Your Honor 10 

just heard and the PowerPoint presentation -- which is no 11 

different than submitting a brief to the Court and, obviously, 12 

that was not provided to opposing counsel ahead of time.  So I 13 

have no way of determining whether the information provided to 14 

you, number one, where it came from, number two, had the 15 

ability within -- you know, and it was not disclosed, 16 

obviously, two days before the hearing and, obviously, I 17 

didn't have the opportunity to look at it before the hearing 18 

to be able to address any of the specifics contained in it.   19 

 I saw just as quickly as he went through the slides as 20 

you did.  So I want that to be noted on the record, and I 21 

believe that that is improper and a violation of Rule 6, which 22 

requires anything to be -- anything in support of the motion 23 

to be filed with the motion itself.  So again, I think that 24 

was -- presents a tremendous level of unfairness to try to 25 
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protected just ignores the lengthy case law in this state, as 1 

well as statutory law dealing with Freedom of Information Act, 2 

which recognizes that personnel matters are actually subject 3 

to executive session, that you can't even discuss personnel 4 

matters in open session.   5 

 So those shouldn't be -- if you can't discuss personnel 6 

matters in open session, you sure shouldn't have to produce 7 

people's personnel records without any type of protection for 8 

confidentiality or privacy.  It is well known that there are 9 

personal identifiers in personnel files.  There are medical 10 

records often in personnel files, Worker’s Comp claims in 11 

personnel files, and it is not out of the question to ask for 12 

some type of protection, particularly where the records that 13 

are being asked are for non-parties.   14 

 The only party in this case is Chief Keel in his official 15 

capacity.  All of the employees of SLED are not parties to 16 

this case and, therefore, it would be a disservice to those 17 

individuals to produce those records without any type of Court 18 

protection.   19 

 And we are certainly willing and able to produce any 20 

portions of those records that the Court believes are relevant 21 

or may lead to the discovery of relevant information that are 22 

proportional to the allegations of this case, as required by 23 

Rule 26, but we ask to do so with the protection of the Court 24 

to prohibit any type of disclosure to third parties with no 25 
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statements between and information contained from an insured 1 

and an insurance company adjuster are not protected by the 2 

attorney/client privilege.  And we asserted the same response 3 

to both of those requests, and they are not boilerplate 4 

whatsoever.   5 

 First of all, I responded by saying the defendant Keel is 6 

not in possession of the claims file created by and in the 7 

possession of the South Carolina Insurance Reserve Fund.  As 8 

Your Honor well knows, I was retained through the Insurance 9 

Reserve Fund to represent Chief Keel.   10 

 The Insurance Reserve Fund is not my client.  They are an 11 

agent of my client, but they are not my client and they are my 12 

-- they're the agent of a client under certain -- certain 13 

respects in dealing with the handling of litigation, but 14 

ultimately, Your Honor, I do not have possession, nor does 15 

Chief Keel, of any claims file created or in the possession of 16 

the Insurance Reserve Fund.   17 

 I also went on to explain, upon information and belief 18 

there are likely no documents responsive to this request.  It 19 

is believed that the IRF’s first notice of the claim was 20 

receipt of the lawsuit from SLED on August 31, 2021, and it 21 

was assigned to the undersigned counsel on September 1, 2021.  22 

So I gave him a response that there would be no documents that 23 

would be responsive to his request that occurred prior to the 24 

assignment of counsel, other than receiving the complaint 25 
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From: efiledonotreply@sccourts.org
To: Patrick Mclaughlin
Cc: Rachel Walker
Subject: Received Notice: Your filing, Re: 2021CP1801486 - (399) Torts/Other - Motion/Rule to Show Cause, was received
Date: Monday, May 8, 2023 12:12:07 PM

To: Patrick James McLaughlin patrick@wukelalaw.com
From: efiledonotreply@sccourts.org
Date: 2023-05-08 12:10:15.763
Subject: Your electronic filing, Re: 2021CP1801486 - (399) Torts/Other -

Motion/Rule to Show Cause, was received by CIRCUIT COURT.
 
Case Number: 2021CP1801486
Case Type: (399) Torts/Other
Document Type: Motion/Rule to Show Cause
Document Type: Affidavit/Attorney
Document Type: Proposed Order/Rule To Show Cause
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments.
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From: efiledonotreply@sccourts.org
To: Patrick Mclaughlin
Cc: Rachel Walker
Subject: Rejection Notice: Your filing, Re: 2021CP1801486 - (399) Torts/Other - Proposed Order/Rule To Show Cause,

was rejected
Date: Monday, May 8, 2023 3:43:25 PM

To: Patrick James McLaughlin patrick@wukelalaw.com
From: efiledonotreply@sccourts.org
Date: 2023-05-08 14:15:28.723
Subject: Your electronic filing, Re: 2021CP1801486 - (399) Torts/Other -

Proposed Order/Rule To Show Cause, was rejected by CIRCUIT
COURT.

 
Case Number: 2021CP1801486
Case Type: (399) Torts/Other
Document Type: Proposed Order/Rule To Show Cause
Document Type: Exhibit/Filing of Exhibits
Document Type: Exhibit/Filing of Exhibits
Document Type: Exhibit/Filing of Exhibits
Document Type: Exhibit/Filing of Exhibits
Document Type: Exhibit/Filing of Exhibits
Document Type: Motion/Rule to Show Cause
Reason(s) rejected: Due to this case being on Appeal -the motion needs to filed for a hearing

AFTER the case is no longer on appeal status.
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments.
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From: efiledonotreply@sccourts.org
To: Patrick Mclaughlin
Cc: Rachel Walker
Subject: Accepted Notice: Your filing, Re: 2021CP1801486 - (399) Torts/Other - Motion/Rule to Show Cause, was

accepted
Date: Tuesday, May 9, 2023 8:30:57 AM

To: Patrick James McLaughlin patrick@wukelalaw.com
From: efiledonotreply@sccourts.org
Date: 2023-05-08 16:56:03.047
Subject: Your electronic filing, Re: 2021CP1801486 - (399) Torts/Other -

Motion/Rule to Show Cause, was accepted by CIRCUIT COURT.
 
Case Number: 2021CP1801486
Case Type: (399) Torts/Other
Document Type: Motion/Rule to Show Cause
Document Type: Exhibit/Filing of Exhibits
Reason(s) : (none provided)
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments.
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STATE OF SOUTH CAROLINA
 
COUNTY OF DORCHESTER

IN THE COURT OF COMMON PLEAS
 FOR THE FIRST JUDICIAL CIRCUIT

CIVIL ACTION NO.: 2021-CP-18-01486 
 
John Trenton Pendarvis,

Plaintiff,

vs. 

L.C. Knight, in his official capacity as 
Dorchester County Sheriff; Mark Keel, 
in his official capacity as Chief of the 
South Carolina Law Enforcement 
Division; Hugh E. Weathers, in his 
official capacity as the South Carolina 
Commissioner of Agriculture; and John 
Doe(s), 
 
 Defendants.

 
 
 
 
 
 

 
PETITION FOR RULE TO SHOW 

CAUSE  

Plaintiff asks the Court for an order to show cause why Defendant Mark Keel, in his official 

capacity as Chief of the South Carolina Law Enforcement Division (“KEEL”), should not held in 

contempt of Court for willful failure and refusal to comply with the Court’s February 28, 2023 

Order compelling certain discovery and awarding the payment of reasonable attorney’s fees and 

costs as sanctions. Plaintiff brings this petition/motion pursuant to Rule 37(b) SCRCP and relevant, 

controlling South Carolina case law.

Plaintiff asks the Court to use its contempt powers to coerce Defendant KEEL to comply 

with the Court’s February 28, 2023 Order.  Courts have the inherent power to punish for contempt. 

Willful disobedience of a court order may result in contempt. Civil contempt must be proved by 

clear and convincing evidence. Durlach v. Durlach, 359 S.C. 64, 71 (2004). 

“The purpose of civil contempt is to ‘coerce the defendant to do the thing required by the 

order for the benefit of the complainant.’” Durlach at 71, quoting Poston v. Poston, 331 S.C. 106, 

111 (1998).
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As shown through the Affidavit in Support of Rule to Show Cause executed by Plaintiff’s 

counsel and being filed with this petition, along with the exhibits/attachments to that affidavit, 

there is clear and convincing evidence that Defendant KEEL has willfully and intentionally failed 

and refused to comply with the Court’s February 28, 2023 Order and should be found in contempt. 

As such, the Plaintiff respectfully moves/petitions the Court to set a Rule to Show Cause 

hearing to call Defendant KEEL before the Court and show cause why he should not be found in 

contempt of court. In seeking this relief, the Plaintiff would note that Defendant KEEL has 

improperly appealed the Court’s February 28, 2023 Order via a right-before-the-deadline-to-

comply appeal filed at 4:07 p.m. on May 5, 2023. Plaintiff has filed a motion to dismiss that 

improper appeal and is filing this Petition so that the Court may move immediately upon the 

dismissal of Defendant KEEL’s improper appeal to hold the requested rule to show cause hearing 

as requested by this petition. 

Plaintiff would also respectfully request such other relief as the Court deems appropriate, 

to include an additional award of the attorney’s fees and costs incurred by the Plaintiff in seeking 

compliance with the Court’s Order and/or post-judgment interest at the legal rate of interest on the 

sanctions award of the February 28, 2023 Order, a per-diem penalty to be imposed until full 

compliance with the Court’s order is achieved and any such other relief the Court may find 

appropriate, following the hearing, pursuant to Rule 37(b) SCRCP. 

Respectfully Submitted, 

       WUKELA LAW FIRM 

  s/Patrick J. McLaughlin  
  PATRICK J. MCLAUGHLIN
  SC Bar No.: 73675 

Post Office Box 13057 
  Florence, South Carolina 29501 
  (843)669-5634 – Telephone 
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(843)669-5150 – Facsimile
patrick@wukelalaw.com
-and-

       WILLIAMS & WILLIAMS 
       C. Bradley Hutto 
       SC Bar No.: 6436 
       Post Office Box 1084 
       Orangeburg, SC 29116 

  (803)534-5218 – Telephone 
  (803)536-6298 – Facsimile

May 8, 2023      cbhutto@williamsattys.com
Florence, South Carolina Attorneys for the Plaintiff
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In The Matter Of:
Freddie E. Owens, et al v Bryan P. Stirling, et al

Transcript of Audio File Appeal/Cross-Appeal Before

The South Carolina Supreme Court
January 5, 2023

Kathleen Owens-Hays Court Reporting
(843) 260-7693
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Original File Transcript of Audio Recording_Oral Argument Before SC Supreme Court_010523.txt
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 3
  

 4
  

 5
  

 6
                   TRANSCRIPT OF AUDIO FILE
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 8
  

 9
  

10
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13
  

14
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16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
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 1        it -- is that a non-delegation problem, which we were
  

 2        talking about, through the end of their argument.
  

 3        So --
  

 4             JUSTICE KITTREDGE:  Let me stop you there, and
  

 5        just tell you there's a -- in my judgment, sir, a
  

 6        problem that we see in cases that don't reach this
  

 7        magnitude.  In nonjury matters, there's a request, as
  

 8        happened here, for orders to be drafted by each side.
  

 9        I don't know for a fact, but I gather, from the order
  

10        signed by the judge, the judge signed the order
  

11        submitted by your side.  And in that regard, what we
  

12        see, unfortunately, has surfaced in this case.  For
  

13        example, the trial judge found that the State
  

14        presented no evidence -- quote -- "no evidence" that
  

15        these methods of execution were painless, or cause
  

16        immediate death.  That's just an absolute false
  

17        statement, and the order is riddled with those
  

18        hyperbolic, false statements, as if they presented
  

19        nothing.  It might have been legitimate to say
  

20        differing opinions were issued -- I found this more
  

21        credible, for this particular reason.  But how does
  

22        that impact the standard of review, when we've got an
  

23        obviously-flawed order that was signed, that doesn't
  

24        match the record?
  

25             MR. BLUME:  Well, I would disagree that, in many


