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giErL:cNtFtSigll:s %243) 576-2930 RECE VE
helen.hiser@mgclaw.com

October 19, 2023 Oct 192023
The Honorable James C Campbell
Sumter County Clerk of Court SC CGUTt Of APPGHIS

Sumter County Judicial Center, third floor
215 N. Harvin St
Sumter, South Carolina 29150

RE: Mae McGruder v. Dollar General Corporation d/b/a Dollar General Store
#16677 and Janie Davis
Civil Action No.: 2022-CP-43-00508 (Sumter)
Date of Incident: October 29, 2019
Carrier Claim No.: 201916549
MGC File No.: 20689.22022
Appeal No.: 2023-

Dear Mr. Campbell:

Please find enclosed for filing a copy of the Notice of Appeal in the above-
captioned case.

By copy of this letter, I am serving counsel of record with the above-referenced
Notice of Appeal.

Thanking you in advance for your assistance, I am
Very truly yours,
Helen F. Hiser
Enclosures

cc: The Honorable Jenny Abbott Kitchings, S.C. Court of Appeals
John D. Clark, Esq.
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MCcANGUS GOUDELOCK & COURIE LLC
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Reply To

HELEN F. HISER

Direct Dial: (843) 576-2930
helen.hiser@mgclaw.com

October 19, 2023

Via S.C. Courts E-filing & U.S. Mail
The Honorable Jenny Abbott Kitchings

Clerk of Court

South Carolina Court of Appeals
P.O. Box 11629

Columbia, South Carolina 29211

RE: Mae McGruder v. Dollar General Corporation d/b/a Dollar General Store
#16677 and Janie Davis
Civil Action No.: 2022-CP-43-00508 (Sumter)
Date of Incident: October 29, 2019
Carrier Claim No.: 201916549
MGC File No.: 20689.22022
Appeal No.: 2023-

Enclosed for filing are a Notice of Appeal in the above-referenced matter. Also,
enclosed are the following:

1. a copy of the Proof of Service of the Notice of Appeal on Respondent;

2. a copy of the Orders being appealed; and,

3 a copy of our correspondence to the Sumter County Clerk of Court
notifying of the appeal.

Our Check in the amount of $250.00 will be mailed to the Court separately with
a copy of this letter.

Please let us know if you have any questions. Thanking you in advance for your
assistance, I am

Yours truly,

WA

Helen F. Hiser
Enclosures

cc: Sumter County Clerk of Court
John D. Clark, Esq.

735 JOHNNIE DODDS BLVD, STE 200 843.576.2900 PHONE
POST OFFICE BOX 650007 843.534.0605 FAXx
MT. PLEASANT, SC 29465 WWW.MGCLAW.COM

MCcANGUS GOUDELOCK & COURIE LLC
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SUMTER COUNTY
Court of Common Pleas

The Honorable Robert W. Buffington, Special Referee

Case No. 2022-CP-43-00508

Y TN Y, ol (1 o L] OSSPSR Respondent,

Dollar General Corporation,
d/b/a Dollar General Store #1677 and Janie DaVis, .........ccccooveiieiiiiieneeie e Appellants.

NOTICE OF APPEAL

Dolgencorp, LLC improperly identified as Dollar General Corporation, d/b/a Dollar
General Store #1677 and Janie Davis hereby appeal the following Orders by the Honorable
Robert W. Buffington: 1) the Order Denying Motion for Relief from Entry of Default and
Denying Motion for Limited Discovery, dated October 19, 2022; 2) the Order Denying Motion
to Reconsider the Order Denying the Motion of Set Aside Default filed July 3, 2023; and, 3) the
Order of Judgment filed September 29, 2023.

Respectfully submitted,

MCANGUS GOUDELOCK & COURIE, LLC

s/Helen F. Hiser
October 19, 2023 Helen F. Hiser (S.C. Bar No.: 76124)
735 Johnnie Dodds Blvd., Suite 200
P.O. Box 650007
Mount Pleasant, South Carolina 29465
Telephone: (843) 576-2900
helen.hiser@mgclaw.com
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Other Counsel of Record:

John D. Clark, Esquire

Clark Law Firm, LLC

22 East Liberty Street

Post Office Drawer 880

Sumter, South Carolina 29151-0880
Telephone: (803 775-1234

Email: jclark@theclarklawfirm.com

Attorney for Respondent Mae McGruder

R. Trippett Boineau, I11 (SC Bar No. 73769)
Michael Trask (SC Bar No. 103120)

Post Office Box 12519

1320 Main Street, 10th Floor (29201)
Columbia, South Carolina 29211
Telephone: (803) 779-2300
trippett.boineau@mgclaw.com
michael.trask@mgclaw.com

Attorneys for Appellants Dolgencorp, LLC
improperly identified as Dollar General
Corporation d/b/a Dollar General Store #16677
and Janie Davis
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THIRD JUDICIAL CIRCUIT
COUNTY OF SUMTER CIVIL ACTION NO: 2022-CP-43-00508
Mae McGruder,
Plaintiff, ORDER DENYING MOTION FOR RELIEF
Vs. FROM ENTRY OF DEFAULT AND DENYING
Dollar General Corporation, d/b/a Dollar MOTION FOR LIMITED DISCOVERY
General Store #1677 and Janie Davis,
Defendants.

This matter came before the Special Referee on September 22, 2022 for hearing on

Dolgencorp’s motion to set aside Default and motion for limited discovery. For the reasons set

forth herein these motions are denied.

PROCEDURAL HISTORY.

This is a premises liability case wherein Plaintiff alleges that she was injured in a slip and
fall accident on October 29, 2019 caused by Defendants’ negligence. A Summons and Complaint
was filed on March 20, 2022. In the Complaint, Plaintiff alleges that Defendant Dollar General is
liable for her injuries as owner of the premises and business and Defendant Janie Davis is liable
as manager of the store on the date of accident.

The named defendant is Dollar General Corporation, d/b/a Dollar General Store #1677

Defendant was served with the Summons and Complaint on April 4, 2022 when Plaintiff's

process server served Dollar General’s Manager Algerina Pringle via hand delivery at Dollar
General Store #16677 on Peach Orchard Road, Dalzell, South Carolina, where Plaintiff alleges

she was injured. Defendant Janie Davis was personally served at her home on April 6, 2022.

I
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Neither of the Defendants responded to Plaintiff's Complaint within 30 days of being served.

Default was entered against Defendants on August 4, 2022.
Defendants were notified of the damages hearing on August 17, 2022. On August 19,
2022 Defendants filed a Motion to Set Aside Default and/or for Extension of Time to File

Answer. On August 23, 2022, Dolgencorp, LLC filed a Motion to Continue Damages Hearing and

to Conduct Limited Discovery.

ISSUES PRESENTED

1. WHETHER DEFENDANTS ARE ENTITLED TO RELIEF FROM ENTRY OF DEFAULT BECAUSE
PLAINTIFF NAMED DOLLAR GENERAL CORPORATION, THE TRADE NAME OF DOLGENCORP, LLC,
AND DID NOT SPECIFICALLY NAME DOLGENCORP, LLCAS A DEFENDANT?

2. WHETHER DEFENDANT JANIE DAVIS IS ENTITLED TO RELIEF FROM ENTRY OF DEFAULT
BECAUSE DEFENDANT DOLLAR GENERAL CORPORATION CONTENDS THAT SHE WAS NOT THE
MANAGER ON THE DATE OF THE ACCIDENT?

3. WHETHER DEFENDANT DOLLAR GENERAL CORPORATION IS ENTITLED TO RELIEF FROM
ENTRY OF DEFAULT BECAUSE PLAINTIFF SERVED ITS MANAGER INSTEAD OF DOLENGENCORP,

LLC’S REGISTERED AGENT?

4. WHETHER DEFENDANTS ARE ENTITLED TO RELIEF FROM ENTRY OF DEFAULT BASED ON

GOOD CAUSE UNDER RULE 55(c) SCRCP?

5. WHETHER DEFENDANTS ARE ENTITLED TO CONDUCT LIMITED DISCOVERY?

STANDARD OF REVIEW

Rule 55(a) SCRCP provides that when a party fails to respond to a complaint, the clerk

shall record an entry of default. However, Rule 55(c) permits a party to move to set aside the

2 g
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entry of default. The standard for granting relief from an entry of default under Rule 55(c) is
“good cause”. This standard requires a party seeking relief from an entry of default under Rule

55(c) to provide an explanation for the default and give reasons why vacation of the default

entry would serve the interests of justice. Once a party has put forth a satisfactory explanation

for the default, the trial court must also consider: (1) the timing of the motion for relief; (2)

whether the defendant has a meritorious defense; and (3) the degree of prejudice to the

plaintiff if relief is granted. Wham v. Shearson Lehman Bros., Inc., 298 S.C. 462, 465,381 S.E.2d

499, 501-02 (Ct.App.1989). The trial court need not make specific findings of fact for each
factor if there is sufficient evidentiary support on the record for the finding of the lack of good

cause. Dixon v. Besco Engineering, Inc., 320 S.C. 174, 179, 463 S.E.2d 636, 639 (Ct.App.1995). A

motion under Rule 55(c) is addressed to the sound discretion of the trial court. Williams v.

talnaker, 312 S.C. 373, 375, 440 S.E.2d 408, 409 (Ct. App. 1994) Sundown Operating Co. V.

Stalnaker,

Intedge Indus., Inc., 383 S.C. 601, 607—08, 681 S.E.2d 885, 888 (2009).

RULING.

1. DEFENDANTS ARE NOT ENTITLED TO RELIEF FROM ENTRY OF DEFAULT BECAUSE

DOLGENCORP KNEW THEY WERE BEING SUED, WERE NOT MISLED AND DEFENDANTS DID NOT

SUFFER PREJUDICE.

The law in South Carolina is clear that a corporation conducting business in a trade name may

sue or be sued in the trade name. In Tri-County. Ice & Fuel Co. v. Palmetto Ice Co., 303 S.C. 237,

241,399 S.E.2d 779 (1990) the Supreme Court of South Carolina, citing Tunstall v. The Lerner

Shops, Inc., 160 S.C. 557, 159 S.E. 386 (1931) stated “We agree with the holding in Tunstall that

where a corporation has acquired a name by usage an adjudication against it by the name so

s &>
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acquired is valid and binding.” Tri-County, 303 S.C. at 241, 399 S.E. 2d at 782, citing Tunstall,

160 S.C. at 566, 159 S.E. at 389 (internal quotations omitted)., further citing Carroll v. Equico

Lessors, 141 Ga. App. 279, 233 S.E.2d 255 (1977) (a corporation conducting business in a trade
name may sue or be sued in the trade name). “Thus, we conclude that a default judgment
entered against a defendant in the name under which a business is being operated may be
amended by changing the name of the defendant to the name of the corporation which
operates the business.” Tri-County, 303 S.C. at 241, 399 S.E. 2d at 782. In reaching its
conclusion, the Court in Tri-County stated that Defendants “have not been misled to their

prejudice as to the nature of the lawsuit.” citing Long v. Carolina Baking Co., 193 S.C. 225, 8

S.E.2d 326 (1939) (judgment would not be invalidated against corporation who is incorrectly

named where corporate defendant has suffered no prejudice); Rollins v. Junior Miller Roofing

Co., 55 N.C. App. 158, 284 S.E.2d 697 (1981) (if real party receives notice, no prejudice results in
permitting him to be sued in trade or fictitious name). In this case, there is no dispute that
Dollar General is the trade name of Dolgencorp, LLC and Defendants have presented no
evidence that it was misled or suffered prejudice as a result of being sued in its trade name. In

Griffin v. Cap. Cash, 310 S.C. 288, 292, 423 S.E.2d 143, 146 (Ct. App. 1992), the Court reasoned

that a corporation may be known by several names in the transaction of its business. Long v.

Carolina Baking Co., 193 S.C. 225, 8 S.E.2d 326 (1939). If it is sued in a name under which it

transacts business, the process will ordinarily be sufficient to bring it before the court. United
States v. A.H. Fischer Lumber Company, 162 F.2d 872 (4th Cir.1947). The misnomer of a

corporation has the same effect as the misnomer of an individual. Long v. Carolina Baking Co.,

supra. If it later appears that the true name of the corporation is different from the name under

4 W
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which it was sued, the misnomer is properly a subject of amendment. Id. However, failure to

correct the corporate name does not invalidate the process or the judgment where the

misnomer causes the corporation no prejudice. Id; United States v. A.H. Fischer Lumber

Company, supra. In McCall v. IKON, 363 S.C. 646, 654, 611 S.E.2d 315, 318 (Ct. App. 2005), the
South Carolina Court of Appeals addressed a scenario where a Defendant was sued in its trade

name, stating “[b]ecause IKON prominently held itself out as IKON Education Services, it would

be wholly inequitable to find McCall's attempts to serve the company under that name

ineffective.” Based on South Carolina case law, Defendants are not entitled to relief from entry
of default because they were sued under their trade name. While the good cause standard is to
be liberally applied, simply bringing this action against Dollar General Corporation d/b/a Dollar
General Stoe #16677 is sufficient notice of suit as to Dolgencorp, LLC. Any misnomer is not
sufficient to establish grounds for relief from entry of default.

2. DEFENDANT JANIE DAVIS IS NOT ENTITLED TO RELIEF FROM ENTRY OF DEFAULT BECAUSE
SHE HAS NOT SHOWN GOOD CAUSE.

Defendants do not contend that they failed to answer Plaintiff's Complaint within 30

days of service. Therefore, they are in default and it is well settled that by suffering a default,
the defaulting party is deemed to have admitted the truth of the plaintiff's allegations and to

have conceded liability. Howard v. Holiday Inns Inc., 271 S.C. 238, 246 S.E.2d 880 (1978); Schenk

v. National Health Care, Inc., 322 S.C. 316, 471 S.E.2d 736 (Ct.App.1996); State ex rel. Medlock

v. Love Shop, Ltd., 286 S.C. 486, 334 S.E.2d 528 (Ct.App.1985) Roche v. Young Bros., of Florence,
332S.C. 75, 81, 504 S.E.2d 311, 314 (1998). See also Rule 8(d) SCRCP. As such, Defendants

cannot contest factual allegations while in default. Also, contesting factual allegations in the

5 @
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Complaint does not constitute a basis for good cause for failing to timely answer Plaintiff's
Complaint. It is noteworthy that although Counsel represents Janie Davis, Ms. Davis does not
submit any evidence touching on the issues of service upon her, failing to timely answer the
Complaint or her role or position with Dollar General. Without good cause shown, Defendant
Janie Davis is not entitled to relief from entry of default.

3. DEFENDANT DOLLAR GENERAL CORPORATION IS NOT ENTITLED TO RELIEF FROM ENTRY OF
DEFAULT BECAUSE SERVICE UPON ITS MANAGER IS PROPER SERVICE UNDER SOUTH CAROLINA
LAW.

S.C. Code Ann. § 15-9-240 provides the means by which service of process on an

authorized foreign corporation can be accomplished via registered agent or mail. However,
subsection (e) provides that “This section does not prescribe the only means, or necessarily the
required means, of serving a foreign business or nonprofit corporation.” Rule (4)(d)(3) SCRCP
provides an alternate means to serve corporations providing that: Corporations and
Partnerships. Upon a corporation or upon a partnership or other unincorporated association
which is subject to suit under a common name, by delivering a copy of the summons and

complaint to an officer, a managing or general agent, or to any other agent authorized by

appointment or by law to receive service of process... In this case, Defendant admits that

Algerina Pringle was the manager of Store #16677 on the date of service based on paragraph #9

of the affidavit of David Bengston, and Plaintiff's affidavit of service reflects that she was served

and identified as manager. Despite the clear language of the rule, Defendants erroneously

argue that service was improper because Plaintiff did not serve Dolgencorp’s registered agent

under the case Kreke v. Ohio Gear-

Wallace Murray Corp., 287 S.C. 388, 389, 339 S.E.2d 115, 115
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authorize service on a manager. Richardson only addressed service on non-manager employees

and their authority to accept service. The Court has found that exacting compliance with the

rules is not required to effect service of process. Roche v. Young Bros., Inc. of Florence, 318 5.C.

207, 209, 456 S.E.2d 897, 899 (1995). Perhaps the most instructive case on this issue is Burris

Chem., Inc. v. Daniel Const. Co., 251 S.C. 483, 487, 163 S.E.2d 618, 620 (1968). In Burris the

court stated: The principal object of service of process is to give notice to the defendant

corporation of the proceedings against it. Service upon a common laborer would normally be

insufficient because such would not likely give notice to the corporation. It cannot be logically

argued that the superintendent in charge of all of the remaining employees at a project of this
magnitude is not such a representative of the corporation as contemplated by the legislature to

apprise the corporation that an action had been commenced. The lower court was justified in

finding that the person served was such an agent of the construction company. The service
could reasonably be expected to result in prompt notice to the corporation with adequate

opportunity to defend. This court will not reverse that finding unless unsupported by evidence

or obviously influenced by error of law. Id., citing, Bass v. American Products Export and Import

Corporation, 124 S.C. 346,117 S.E. 594, 30 A.L.R. 168 (1923). In the case at bar, like Burris, it

cannot be logically argued that Algerina Pringle, as manager of Dollar General Store #16677, in

charge of the store, its inventory, sales, operation, and all of its employees, is not such a

representative of the corporation as contemplated by the legislature to apprise the corporation

that an action had been commenced. It is also noteworthy that Defendants have not presented

evidence from Algerina Pringle as to whether she actually received the process and passed it on

to the Corporation or why the Complaint was not timely answered. Defendants also argue that

80500€7dD¢220Z#3aASYD - SY3ATd NOININOD - d31LANS - NV 9€:0T 6T 190 €20¢ - d3TId AT1VIINOHLO3 13



even if the manager was served with the process, she was not authorized by company policy to

accept service even though Defendants have not presented any written company policy on this

issue. It is the Plaintiff’s position that the manager is designated by law as being a person that

can be served on behalf of a corporation and the company’s authorization is not required. In

other words, the company’s policy does not trump state law. See Schenk and Renney, supra.

While the language of Rule (4)(d)(3) SCRCP is clear, Defendants present no authority for their

position. A close inspection of the interpretation of the rule shows that their reasoning is

illogical. For instance, the rule says an officer of the corporation can be served on behalf of the

corporation. It does not say that the officer must be authorized. It would not make sense for

the legislature to intend for an officer to be required to have authorization to accept service

since service if the officer should reasonably be expected provide notice to the corporation in

that the officer occupies a position of authority comparable to that of a manager. In

interpreting the meaning of the South Carolina Rules of Civil Procedure, the Court applies the

same rules of construction used to interpret statutes. Green v. Lewis Truck Lines, Inc., 314 S.C.

303, 443 S.E.2d 906 (1994). If a rule's language is plain, unambiguous, and conveys a clear

meaning, interpretation is unnecessary and the stated meaning should be enforced. See Knotts

v. S.C. Dept. of Natural Resources, 348 S.C. 1, 558 S.E.2d 511 (2002); Maxwell v. Genez, 356 S.C.

617, 620, 591 S.E.2d 26, 27 (2003). The language of Rule (4)(d)(3) SCRCP is plain, unambiguous,
and conveys a clear meaning. Therefore, interpretation is unnecessary and the stated meaning

should be enforced. It is clear that a manager of a corporation can be served, just like an officer

of the corporation. If the legislature intended that a manager have authorization before

accepting service, it could have easily said as much. The legislature did not do so because it
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would lead to uncertainty among litigants in commencing litigation. After finding the manager,

process servers would then have to determine if the manager was authorized to accept service.

Then, the corporation could defeat service by simply saying the manager was not authorized.

To require the manager to be authorized was clearly not the intent of the legislature and the

rule is clear and unambiguous. If the purpose of service is to give notice, Defendants were

clearly put on notice and present no evidence that they were not provided sufficient notice of

the lawsuit.

4. DEFENDANT DOLLAR GENERAL CORPORATION IS NOT ENTITLED TO RELIEF FROM ENTRY OF

DEFAULT BECAUSE THEY HAVE NOT SHOWN GOOD CAUSE.

Defendants have failed to identify good cause for relief from default as required by Rule

55(c) SCRCP. No explanation was presented for why they did not timely answer the Complaint,

despite Ms. Pringle’s, the manager having received service of the pleadings. Defendants don’t

deny that service was effected as claimed by Plaintiff, and do not deny that they received the

pleadings. No affidavits of the manager Algerian Pringle or Janie Davis were submitted. And

although Defendants submit the affidavit of David Bengston, he sets forth no explanation either

of why Defendant did not answer the complaint. The answer or motion was not timely made as

it was filed four months after service was made. Moreover, Defendants have not demonstrated

that they have a meritorious defense.

5. DEFENDANT DOLLAR GENERAL CORPORATION IS NOT ENTITLED TO CONDUCT LIMITED

DISCOVERY BECAUSE THEY ARE IN DEFAULT?

South Carolina courts first addressed the issue of how a Defendant in default might

contest damages in the case of Howard v. Holiday Inns, Inc., 271 S.C. 238, 241, 246 S.E.2d 880,

10
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882 (1978). In Howard, the court considered “three possible approaches. We could (1) allow

damages to be determined in an Ex parte proceeding, denying the defendant any right to

participate; (2) allow damages to be ascertained after a full adversary contest, including the

right of the defendant to produce evidence in rebuttal or in mitigation; or (3) allow damages to

be ascertained with defense counsel's participation limited to cross-examination and objection

to plaintiff's evidence. We hold that this third approach is the proper oné and approve it for use

Limehouse

in the courts of this state.” This approach was revisited more recently in the case of

v. Hulsey, 404 S.C. 93, 96, 744 S.E.2d 566, 568 (2013), but declined to expand Defendant’s

participation any further, stating: For the past thirty-five years, our appellate courts have

d to the decision in Howard. See, e.g., 115 Roche v. Young Bros., Inc., of

consistently adhere

C. 75, 504 S.E.2d 311 (1998); Solley v. Navy Fed. Credit Union, 397 S.C. 192,723

Florence, 332 S.

S.E.2d 597 (Ct.App.2012). Although our courts have scrutinized default judgments involving

punitive damages in order to prevent harsh results, we have declined to expand a defendant's

ee Lewis v. Congress

participation in these hearings beyond what was approved of in Howard. S

of Racial Equality and/or C.O.R.E., Inc., 275 S.C. 556, 274 S.E.2d 287 (1981). Although the South

Carolina Rules of Civil Procedure do not prohibit discovery by a party in default, case law is

crystal clear that defaulting Defendant’s participation is limited to cross examination and

objections.

CONCLUSION

THEREFORE, Defendants’ motions are DENIED. The case will proceed with a damages

hearing in accordance with this order as soon as it can be reasonably heard.

[signature on following pagel]
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October 19, 2022
Myrtle Beach, SC

S;Logert a Buffingfon \\\/(\
3

By: Special Referee
Robert W. Buffington (SC Bar # 7825)
2411 North Oak Street, Suite 305-F
Myrtle Beach, South Carolina 29577
Tel: (843) 443-4019
Email: bobby@bufflawfirm.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

THIRD JUDICIAL CIRCUIT
COUNTY OF SUMTER CIVIL ACTION NO: 2022-CP-43-00508
Mae McGruder,

Plaintiff, ORDER DENYING MOTION TO
RECONSIDER THE ORDER DENYING
Vs THE MOTION OF SET ASIDE
Dollar General Corporation, d/b/a Dollar DEFAULT
General Store #1677 and Janie Davis,
Defendants.

Defendant Dolgencorp, LLC filed a motion to reconsider the Order Denying the Motion
to Set Aside Default. For the reasons set forth herein, that motion is denied. Under South
Carolina Rule of Civil Procedure 59(e), Dolgencorp has set forth four arguments in support of its
ﬁlotion to reconsider:

A. DAVIS IS NOT ENTITLED TO RELIEF FROM ENTRY OF DEFAULT
BECAUSE SHE DID NOT PROVIDE AN EXPLANATION FOR DEFAULT.

Dolgencorp argues it was error to 'require-Defendan’t Davis to explain why she‘ defaulted despite
the evidence confirming she is an improper party. To be relieved of an entry of default, a party
must first provide an éxplanation for the default and give reasons why vacation of the default
entry would serve the interests of justice. Once a party has put forth a satisfactory explanation for
the default, the trial court must also consider: (1) the timing of the motion for relief; (2) whether
the defendant has a meritorious defense; and (3) the degree of prejudice to the plaintiff if relief is

granted, commonly known as the Wham factors. Wham v. Shearson Lehman Bros., Inc., 298




S.C. 462, 465, 381 S.E.2d 499, 501-02 (Ct.-App.l989); Sundown Operating Co. v. Intedge
Indus., Inc., 383 S.C. 601, 607-08, 681 S.E.2d 885, 888 (2009). No explanation for default was
provided, therefore, the Court was not required to reach the Wham factors. Defendant
erroneously challenges the veracity of the allegations of the complaint regarding whether Davis
was an employee of Dolgencorp. However, it is well settled that by suffering a default, the
defaulting party is deemed to have admitted the truth of the plaintiff's allegations and to have

conceded liability. Howard v. Holiday Inns Inc..271 S.C. 238, 246 S.E.2d 880 (1978);Schenk v.

National Health Care, Inc.,322 S.C. 316, 471 S.E.2d 736 (Ct.App.1996);State ex rel. Medlock v.

Love Shop. Ltd.,286 S.C. 486, 334 S.E.2d 528 (Ct.App.1985); Roche v. Young Bros., of

Florence, 332 S.C. 75, 81, 504 S.E.2d 311, 314 (1998). Therefore, Defendants have admitted the
allegations of Plaintiff’s complaint and cannot now challenge the allegations. Furthermore,
Dolgencorp was served with the complaint containing the allegations which it now challenges
and could have contested the veracity of these allegations by timely filing a response. Defendant
also erroneously argues that the only logical conclusion is that Davis was mistaken about her role
in the litigation. This argument must fail because Defendant has presented no evidence to
support the conclusion. It is not enough to show good cause to set forth a mere allegation or
speculation that Ms. Davis was an alleged improper party or that the alleged lack of a

relationship between the defendants.
B. SERVICE WAS PROPER ON DOLGENCORP UNDER RULE 4(d)(c)(3).

Dolgencorp next argues that the Order erred in holding that service of process on Dolgencorp
was proper. Service on Dolgencorp’s admitted manager was proper under SCRCP 4(d)(3). The
rule is clear on its face and does not require that managers have authorization to accept service.

This would be illogical and lead to an undue burden on litigants to not only identify the manager




but also determine whether the said manager had authority to accept service. This would be
unduly burdensome on Plaintiffs since Defendants could avoid the consequences of its failure to

respond to process by simply declaring that the manager did not have such authority.

C. THE COURT DID NOT COMMIT ERROR IN FAILING TO MAKE FINDINGS
REGARDING THE WHAM FACTORS BECAUSE NO EXPLANATION FOR
DEFAULT WAS PROVIDED.

As stated above, the Court does not reach the Wham factors unless an explanation for default
has been provided. But even if the Court did reach these factors the analysis would favor the
Plaintiff. Defendants did not answer the Complaint until four months after service and never
provided a meritorious defense and never provided evidence that Plaintiff would not be
prejudiced by relieving Defendants from default. Although Defendants claim Janie Davis was
not the manager on the date of the accident, they fail to provide the name of the actual manager.
Now that the statute of limitations has run, Plaintiff would suffer prejudice if Defendants were

granted relief from default.

D. DEFENDANTS FAILED TO PRESENT GOOD CAUSE TO SET ASIDE
DEFAULT.

Defendants argue that the facts and evidence confirm a “simple mistake” on behalf of
Defendants in failing to timely respond but offer no evidence of this “simple mistake.”
Defendants admit that Algerina Pringle was the manager on the date of service and Plaintiff’s
affidavit of service indicates that she was served. Though Defendants admit an employment
relationship with Pringle, they offer no evidence from this person about any confusion or what
actually happened to the Summons and Complaint after she was served. The employment
relationship with Defendant Davis is admitted because of Default and there is no evidence of any

confusion on the part of Defendant Davis.




It is therefore ordered that Defendant Dolgencorp’s motion to reconsider is denied.

IT IS SO ORDERED.
s/RMufﬁnxﬁr
June 30, 2023 By: Special Referee
Myrtle Beach, SC Robert W. Buffington (SC Bar # 7825)

2411 North Oak Street, Suite 305-F
Myrtle Beach, South Carolina 29577
Tel: (843) 443-4019

Email: bobby@buftlawfirm.com




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THIRD JUDICIAL CIRCUIT
COUNTY OF SUMTER CIVIL ACTION NO: 2022-CP-43-00508
Mae McGruder,
Plaintiff, ORDER OF JUDGMENT
Vs.
Dollar General Corporation, d/b/a Dollar
| General Store #1677 and Janie Davis,
Defendants.

This matter came before the Special Referee on June 30, 2023 for a hearing on damages.
Judgment is hereby entered in favor of Plaintiff for Nine Hundred Twenty Five Thousand and

00/100 Dollars ($925,000.00) actual damages. No punitive damages are awarded.

This case arises from an automobile accident that occurred on October 29, 2019.
Defendanf is in default and as such the allegations of the complaint as to liability are deemed
admitted. This case involves a slip and fall at Defendant’s store resulting in injuries to Plaintiff.
The Plaintiff had the burden of proving her damages with reasonable certainty, without leaving

the amount of damages to speculation or conjecture.

The hearing on damages took place on June 30, 2023 via Zoom. Present were Plaintiff
Mae McGruder, her counsel John Clark and Josephine Harriott and counsel for Defendant

Trippett Boineau, III and Michael Trask. A court reporter was present and transcribed the

BOSOOEYHIDCZVZHASVD - SYT Tl NOWIAIOD - JELILNNS - I 98- BT6ZTH00 €202 ~ AETIH ATIVIINOMIDTH



hearing. Pursuant to the rules governing default hearings, Plaintiff presented her damages

testimony and Defendant’s participation was limited to cross-examination of Plaintiff’s witness.

Plaintiff testified that it was a rainy day when she walked into the Dollar General Store
on Highway 441. Her grandson was with her. The fall was captured on video. Since liability is
deemed admitted in this hearing, the video was used by Defendant for cross examination and
impeachment purposes. The video clearly shows that the Plaintiff had a hard fall in the foyer of

the Dollar General when her legs slipped out from under her as a direct result of the wet floor.

Ms. McGruder testified she went to the hospital on the day of the fall. She also testified
to seeing a number of medical providers subsequent to the fall for injuries to her left knee, right
hand, right shoulder and low back. She testified that she still uses a walker or cane as a result of

her injuries.

Plaintiff also presented the expert testimony of Dr. Rodney Alan, an orthopedic surgeon
with McLeod Orthopedic. He testified that the fall at the Dollar General caused a “mechanical
loosening” of the previously installed knee replacement and testified it was his opinion that the
loosening was caused by the fall. He further testified that the subsequent left knee revision
surgéry was required as a result of fall. The knee revision surgery involved the removal and
replacement of the prior knee replacement. He also testified that Plaintiff right hand was injured
in the fall and that her back was injured in the fall. He testified she had permanent back pain and
stiffness. He further testified that Plaintiff had the current need for an assisting device (walker or
cane) as a result of her condition and that that need was permanent. He said she may need
another knee replacement in 10-15 years. Dr. Alan also noted that pre-accident Plaintiff's knee
replacement was about 13 years old at the time of her fall and a typical knee replacement lasted

20 years and with certain health conditions, such as diabetes, a knee replacement could last less
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than 20 years. While Plaintiff suffered from diabetes, there was no evidence that Plaintiff’s knee
replacement created any issues for Plaintiff prior to her fall or that it would not have lasted for

the full life expectancy of the artificial knee.

Plaintiff presented the expert testimony of Jenn Massey , a life care plannér. However,
Ms. Massey did not testify in her capacity as a life care planner, and was qualified in the field of
medical cost projections. She provided a cost projection report which she concluded was a
conservative estimate of future medical care needed by Plaintiff regarding medical projections,
based on her review of the medical records. Finally, Plaintiff presented the testimony of Dr.
Oliver Wood who testified to the economic loss of Plaintiff. He testified that she had a personal
services loss, past and future medical treatment costs, and arrived at a present value loss of

$686,976.00.

The weight of the evidence is that Plaintiff would have needed a knee replacement
revision at some point in the next several years whether she had this fall or not. She receiveci her
initial knee replacement in 2006 and Dr. Alan testified that the average life span was 20.years
Dr. Alan testified that Plaintiff might be subject to a shorter span due to her health conditions.
The weight of the evidence supports that Plaintiff suffered significant pain from the injuries
received in this fall and that the fall hastened her knee revision surgery and for this she is entitled
to damages. Dr. Alan further testified that plaintiff’s injuries were permanent and that the use of

an assisting device such as a cane or walker was permanent.

Based on this testimony, I find that plaintiff has met her burden of proof by a
preponderance of the evidence and is entitled to damages for pain, suffering, bodily injury,

mental distress and medical bills in the amount of $925,000.00 as a direct and proximate result of

| &5
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the incident. I find that there was insufficient clear and convincing evidence on which to base an

award of punitive damages.

THEREFORE, JUDGMENT TO BE ENTERED IN FAVOR OF PLAINTIFF IN THE
AMOUNT OF Nine Hundred Twenty Five Thousand Dollars ($925,000.00) ACTUAL

DAMAGES.

It is so Ordered.

Ve W/ ﬁzl\ﬁz

September 25, 2023 By: Spttial Referee

Myrtle Beach, SC Robert W. Buffington (SC Bar # 7825)
2411 North Oak Street, Suite 305-F
Myrtle Beach, South Carolina 29577
Tel: (843) 443-4019

Email: bobby@bufflawfirm.com
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SUMTER COUNTY
Court of Common Pleas

The Honorable Robert W. Buffington, Special Referee

Case No. 2022-CP-43-00508

Y TN Y, ol (1 o L] OSSPSR Respondent,

Dollar General Corporation,
d/b/a Dollar General Store #1677 and Janie DaVis, .........ccccooveiieiiiiieneeie e Appellants.

PROOF OF SERVICE

I certify that on the 19th day of October 2023, | served the Notice of Appeal on Mae
McGruder by emailing a copy of it addressed to her attorney of record:

John D. Clark, Esquire

Clark Law Firm, LLC

22 East Liberty Street

Post Office Drawer 880

Sumter, South Carolina 29151-0880
Telephone: (803 775-1234

Email: jclark@theclarklawfirm.com

s/Jake Markland
Jake Markland
Legal Assistant to Helen F. Hiser
McAnNgus, Goudelock & Courie LLC
735 Johnnie Dodds Blvd., Suite 200 (29464)
P.O. Box 650007
Mount Pleasant, South Carolina 29465
(843) 576-2900
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Attorneys for Appellants Dolgencorp, LLC
improperly identified as Dollar General
Corporation d/b/a Dollar General Store #16677
and Janie Davis
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