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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

 
________________________________ 

 
APPEAL FROM DILLON COUNTY 

Court of Common Pleas 
 

The Honorable J. Michael Baxley, Special Referee 
 

________________________________ 
 

Appeal No. 2023-00173 
________________________________ 

 
Mark McAuley ............................................................................................................... Respondent, 

 
v. 
 

Sunshine 11, LLC d/b/a Relax Inn, Usha Patel and Anjan Patel ................................... Defendants, 
 
Of Whom 
 
Sunshine 11, LLC d/b/a Relax Inn is the ……………………………………………… Appellant. 

________________________________ 
 

RESPONDENT’S RETURN TO  
APPELLANT’S MOTION TO STRIKE PORTIONS 

OF INITIAL BRIEF OF RESPONDENT AND  
RESPONDENT’S DESIGNATION OF MATTER 

________________________________ 
 

Respondent hereby replies to Appellant’s Motion to Strike Portions of Initial Brief of 

Respondent and Respondent’s Designation of Matter. Appellant argues that since the exhibit to 

the motion to remand that was filed in federal court was inadvertently left off the email to the 

special referee, then the exhibit should be excluded from the record on appeal. First, although 

Appellant is technically correct that the exhibit to the Motion to Remand filed in federal court was 

inadvertently omitted from the email to the special referee, the exhibit will still be included in the 

record on appeal because the exhibit, as clearly referenced in the Motion to Remand, is the filed 
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Summons and Complaint that has already been designated by both parties to be included in the 

record. 

Second, the Motion to Remand specifically references the filed civil action as the exhibit 

to the motion and the special referee found in his order being appealed that “Northfield was made 

aware of the filed Summons and Complaint in that legal filing and there was no evidence presented 

or allegation made that Northfield did not actually receive notice of the lawsuit through their legal 

counsel in the declaratory judgment action.” Exhibit A, Order of Special Referee, page 6. There 

was no argument from opposing counsel that the document was not what it was represented to be 

or that it should not be submitted to the special referee. The fact that the actual exhibit was 

inadvertently left off, an exhibit referenced in the body of the motion and already reviewed by the 

special referee because it was the filed summons and complaint, should not require its exclusion 

in the record on appeal. 

Third and finally, even if the Court finds that the exhibit should not be included in the 

record on appeal, Respondent can certainly rely on the Motion to Remand as well as the special 

referee’s order in arguing that the insurance company had notice of the lawsuit. Appellant cannot 

simply ignore that fact based on the exhibit being inadvertently excluded from the email, especially 

when the special referee’s ruling specifically relied on Appellant’s lack of evidence to support its 

claim that the insurance company was not aware of the lawsuit.  

For all of the above reasons, Respondent respectfully requests that Appellant’s motion be 

denied. Alternatively, if the Court finds that the exhibit should not be included in the record on 

appeal, the remainder of Appellant’s motion seeking to strike portions of Respondent’s brief and 

precluding reference to the exhibit should be denied.  

[SIGNATURE ON FOLLOWING PAGE] 
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 /s Bradley L. Lanford 

Bradley L. Lanford S.C. Bar No. 70223 
Kenneth E. Berger S.C. Bar No. 77511 
LAW OFFICE OF KENNETH E. BERGER, LLC 
5205 Forest Drive 
Columbia, South Carolina 29206 
803-790-2800 
Attorneys for Respondent 

October 19, 2023 
Columbia, South Carolina 



 
 
 

Exhibit “A” 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

 
________________________________ 

 
APPEAL FROM DILLON COUNTY 

Court of Common Pleas 
 

The Honorable J. Michael Baxley, Special Referee 
 

________________________________ 
 

Appeal No. 2023-00173 
________________________________ 

 
Mark McAuley ............................................................................................................... Respondent, 

 
v. 
 

Sunshine 11, LLC d/b/a Relax Inn, Usha Patel and Anjan Patel ................................... Defendants, 
 
Of Whom 
 
Sunshine 11, LLC d/b/a Relax Inn is the ……………………………………………… Appellant. 

________________________________ 
 

PROOF OF SERVICE 
________________________________ 

 
 

 I certify that I have served the Return to Appellant’s Motion to Strike Portions of Initial 
Brief of Respondent and Respondent’s Designation of Matter on Sunshine 11, LLC d/b/a Relax 
Inn by emailing a copy to its attorneys of record, as follows: 
 
Helen F. Hiser 
McAngus Goudelock & Courie, LLC 
735 Johnnie Dodds Blvd, Suite 200 
Mount Pleasant, South Carolina 29465 
Email: helen.hiser@mgclaw.com 
 
 
 

[SIGNATURE ON FOLLOWING PAGE] 
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LAW OFFICE OF KENNETH E. BERGER, LLC 
 

 
s/ Bradley L. Lanford 
Bradley L. Lanford, S.C. Bar No.: 70223 
Kenneth E. Berger, S.C. Bar No.: 77511 
5205 Forest Drive  
Columbia, South Carolina 29206 
803-790-2800 
Attorneys for Respondent 

 
October 19, 2023 
Columbia, South Carolina 
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