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ARGUMENT:

(1)  The Court erred in its Orders and Motions:

Not to belabor the point of Rule 56 SCRCP,

An abuse of discretion occurs when the trial judge’s ruling is based upon an error
of law or when based on factual conclusions, is without evidentiary support.
(Gsborne v. Adams, 338 S.C. 82, 525 S.E.2d 268 (S.C. App. 1999) citing: Fontaine
v. Peitz, 291 S.C. 536, 354 S.E.2d 565(1987)) It is the practice of the appellate court
to make “all reasonable presumptions” to the effect that “the discretionary
powers of the trial court have been exercised properly, correctly, or without
abuse..” and “will not presume or assume, that there has been an abuse of
discretion. [Emphasis added] (Id. Citing: 5 C.J.S Appeal and Error §773 (1993)).”
Respondent, Ronald Soles’, Reply To Appellant, Jason Brockman’s, Initial Brief
paragraph 2, page 9.

In this case there are glaring errors of law, and the lower Court abused its discretion, as set
forth hereinbelow. Moreover, there are genuine factual issues, and, therefore, summary judgment
is inappropriate. These include, but are not limited to, who caused the delay in the Plaintiff’s

receiving his Grandmother’s automobile, and who was the at fault Party giving rise to this action,

and the existence or non-existence of a contract between the appellate Parties, and if so, whether

it was breached.

When the existence of a contract is questioned and the evidence either
conflicts or gives rise to more than one inference, the issue of the contract’s
existence becomes a question for the finder of fact. See Small v. Springs Indus.,
Inc., 292 S.C. 481, 483, 357 S.E.2d 452, 454 (1987) (stating that under the common
law, a trail court should submit to the jury the issue of existence of a contract when
its existence is questioned and the evidence either conflicts or admits of more than
one inference). Sherman v. W. &amp; B ENTERPRISES, INC., 357 S.C. 243, 592
S.E.2d 307 (S.C. App. 2003). Obviously, the Respondent lacks all standing, as well.

(1) Jurisdiction:

The South Carolina Rule of Civil Procedure Rule 59(e) states that “a motion to alter
or amend the judgment shall be served not later than ten (10) days after receipt of






written notice of the entry of the order.” There are three circumstances by which
the court grants a Rule 59(e) motion: “(1) to accommodate an intervening change
in controlling law; (2) to account for new evidence not available at trial; or (3)
to correct a clear error of law or prevent manifest injustice.” [Emphasis added]
Hutchinson v. Staton, 994 F.2d 1076, 1081 (4™ Cir. 1993). Respondent, Ronald
Soles’ Reply To Appellant Jason Brockman’s Initial Brief ground 2, paragraph 2,
page 10.

Clearly, the trial Court ignored errors of law and failed to prevent manifest injustice. 1d.
To say that the issue of who owned the vehicle and to whose name it was registered is immaterial
is ludicrous. To allow a lawsuit by a person, who does not own or have title to the property in
question smacks of champerty, as well as fraud on the Court. There is no conceivable way to get
around the fact that the Respondent had to have known the true owner of the vehicle before
instituting this lawsuit. As the Respondent states, “the issue of who owned the car was not
litigated at the Motion For Summary Judgment hearing”, which is clearly subject to the
Appellant’s Motion To Reconsider, pursuant to Rule 59(e). Respondent, Ronald Soles’, Reply

To Appellant, Jason Brockman’s, Initial Brief paragraph 1, page 11.

The petitioners correctly assert that the result of that decision is to place the
burden of assuring that all indispensable parties are before the court squarely on the
defendant. The effect of this holding is to excuse plaintiffs from their duties under
Rule 19 while providing a means for a plaintiff to completely circumvent the
purpose and meaning of Rule 12(b)(7), SCRCP.

A Motion Under Rule 12(b)(7) is proper where a necessary party under Rule
19 should be joined for a just adjudication of the issues, and, “may be made in any
pleading permitted or ordered under Rule 7(a), or by motion for judgment on the
pleadings, or at the trial on the merits.” Rule 12(h)(2), SCRCP. The rule provides
an affirmative defense for the failure to join any interested party who is subject to
service of process, and who will not deprive the court of jurisdiction over the
subject matter under Rule 19, SCRCP.

The relevant portions of Rule 19, SCRCP provide that: (a) Persons to be joined if
Feasible. A person ... shall be joined as a party in the action if (1) in his absence
complete relief cannot be accorded among those already parties, or (2) he claims
an interest relating to the subject of the action and is so situated that the disposition

2





of the action in his absence may (i) as a practical matter impair or impede his ability
to protect that interest or (ii) leave any of the persons already parties subject to a
substantial risk of incurring double, multiple, or otherwise inconsistent obligations
by reason of his claimed interest. BancOhio Nat. Bank v. Neville, 426 S.E.2d 773,
310 S.C. 323 (S.C. 1992). [Emphasis added]

In addition, the fact that the Respondent was not the titled owner of the vehicle
was disclosed neither to the Court, nor the Appellant by the Respondent. This is
fraudulent. Nor is this a customary occurrence, which a rational attorney would search,
and in addition, the Respondent presented to the Court and the Appellant during the
proceedings that he was the titled owner of the vehicle, when he instituted this lawsuit.
The Respondent’s Grandmother is obviously a necessary and indispensable Party to this
lawsuit. SCRCP 19(a)(ii). Since the Respondent’s Grandmother is not named as a Party
to this lawsuit, the Court lacks both personal and subject matter jurisdiction. The
indispensable and necessary Party, the titled owner of the vehicle, is absolutely essential.
The Court can retain neither personal, nor subject matter jurisdiction. She was neither
named as a Party, nor made a Party to this action, and since she is the owner of the
vehicle, there is neither subject matter jurisdiction, nor personal jurisdiction. In addition,
there is no contract between the Appellant and the Respondent. However, the existence of

a contract and its breach are issues for the trier of fact, i.e. the jury.

Conclusion:

It should be apparent that the Court lacks jurisdiction, since the Respondent does not own
the automobile, and the Grandmother, who is not a named Party in this action, is a necessary and
indispensable Party in this action. SCRCP 19. During these proceedings, this was made known to

the Court, which was ignored by the Court, and, therefore, the Court committed both errors of





law and errors of fact and abused its discretion, as well. Therefore, this appeal should be granted

with costs and attorney’s fees for this appeal granted to the Appellant from the Respondent.

Dated: October 20™ 2023
Greenville, South Carolina

Other Counsel of Record:

James Stone Craven, S.C. Bar No.: 69847
Attorney at Law

600 E. Washington, Suite 612

Greenville, SC 29601

Telephone: (864) 729-8722
stoney@stoneycraven.com

Attorney for Respondent

Adam C. Bach S.C. Bar No.: 74885
Emily R. Godwin S.C. Bar No.: 103708
TONNSEN BACH, LLC

1306 South Church Street

Greenville, S.C. 29605

Telephone: (864) 236-5013

Facsimile: (864) 312-4191
abach@tonnsenbach.com
egodwin@tonnsenbach.com

Attorneys for Defendant loan Gherman
d/b/a USA Auto Transport, LLC

Respectfully submitted,

s/Ward Benjamin McClain, Jr.
W. Benjamin McClain, Jr., Esquire
W. Benjamin McClain, Jr., L.L.C.
Attorney at Law
S.C. Bar No.: 3740
2728 Poinsett Highway
Greenville, S.C. 29609
Mailing Address: P.O. Box 205
Greenville, S.C. 29602
Telephone: (864) 271-9097;

(864) 271-9098
Facsimile: (864) 271-9099
Email: mcclaiwnb@gmail.com
Attorney for the Appellant, Jason Brockman




mailto:mcclaiwnb@gmail.com

mailto:stoney@stoneycraven.com

mailto:abach@tonnsenbach.com

mailto:egodwin@tonnsenbach.com




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

The Honorable Bentley Price, Circuit Court Judge

Appellate Case No. 2023-000294

RONALD SOLES, .. ottt aaaes Respondent,

TOAN GHERMAN d/b/a USA AUTO TRANSPORT LLC, and
JASON BROCKMAN d/b/a INJ TRANSPORT, LLC, ... e Defendants,

Of whom JASON BROCKMAN d/b/a JNJ TRANSPORT, LLCisthe .................. Appellant.

PROOF OF SERVICE

I certify that I have served the Reply Brief Of Appellant on the attorney for the
Respondent, James Stone Craven, via his AIS email, pursuant to the Order of The Supreme Court
Of South Carolina dated May 6, 2022.

I certify that I have served the Reply Brief Of Appellant on the attorneys for the
Defendant, Adam C. Bach and Emily R. Godwin, via their AIS emails, pursuant to the Order of

The Supreme Court Of South Carolina dated May 6, 2022.

Respectfully submitted,

s/Ward Benjamin McClain, Jr.
W. Benjamin McClain, Jr., Esquire






Dated: October 20, 2023
Greenville, South Carolina

Other Counsel of Record:

James Stone Craven, S.C. Bar No.: 69847
Attorney at Law

600 E. Washington, Suite 612

Greenville, SC 29601

Telephone: (864) 729-8722
stoney(@stoneycraven.com

Attorney for Respondent

Adam C. Bach S.C. Bar No.: 74885
Emily R. Godwin S.C. Bar No.: 103708
TONNSEN BACH, LLC

1306 South Church Street

Greenville, S.C. 29605

Telephone: (864) 236-5013

Facsimile: (864) 312-4191
abach@tonnsenbach.com
egodwin@tonnsenbach.com

Attorneys for Defendant loan Gherman
d/b/a USA Auto Transport, LLC

W. Benjamin McClain, Jr., L.L.C.

Attorney at Law

S.C. Bar No.: 3740

2728 Poinsett Highway

Greenville, S.C. 29609

Mailing Address: P.O. Box 205

Greenville, S.C. 29602

Telephone: (864) 271-9097;
(864) 271-9098

Facsimile: (864)271-9099

Email: mcclaiwnb@gmail.com

Attorney for the Appellant, Jason Brockman




mailto:mcclaiwnb@gmail.com

mailto:stoney@stoneycraven.com

mailto:abach@tonnsenbach.com

mailto:egodwin@tonnsenbach.com




M Gmall Ward McClain <mcclainwb@gmail.com>

Ronald Soles vs. Jason Brockman // 2023-000294

1 message

Ward McClain <mcclainwb@gmail.com> Fri, Oct 20, 2023 at 4:34 PM
To: James Craven <stoney@stoneycraven.com>
Cc: James Craven <jamesstonecraven@gmail.com>, Adam Bach <abach@tonnsenbach.com>, egodwin@tonnsenbach.com

CONFIDENTIALITY NOTICE: This facsimile or email transmission is from the law firm of Attorney W.
Benjamin McClain, Jr., L.L.C. , and any documents, files, or previous facsimiles, or email messages
attached to it, may contain confidential information, which is legally privileged. If you are not the
intended recipient, or a person responsible for delivering it to the intended recipient, you are hereby
notified that any disclosure, copying, distribution or use of any of the information contained in or
attached to this transmission is STRICTLY PROHIBITED. If you have received this transmission in error,
please immediately notify us by reply email or by telephone at (864)-271-9097 and destroy the original
transmission and its attachments without reading or saving it in any form.

2 attachments

ﬂ Proof Of Service.pdf
97K

@ Reply Brief Of Appellant.pdf
162K



https://mail.google.com/mail/u/0/?ui=2&ik=5bfcddb185&view=att&th=18b4ecbc1481d256&attid=0.1&disp=attd&realattid=f_lnz2g9wo0&safe=1&zw

https://mail.google.com/mail/u/0/?ui=2&ik=5bfcddb185&view=att&th=18b4ecbc1481d256&attid=0.1&disp=attd&realattid=f_lnz2g9wo0&safe=1&zw

https://mail.google.com/mail/u/0/?ui=2&ik=5bfcddb185&view=att&th=18b4ecbc1481d256&attid=0.2&disp=attd&realattid=f_lnz2gc5n1&safe=1&zw

https://mail.google.com/mail/u/0/?ui=2&ik=5bfcddb185&view=att&th=18b4ecbc1481d256&attid=0.2&disp=attd&realattid=f_lnz2gc5n1&safe=1&zw




M Gmall Ward McClain <mcclainwb@gmail.com>

Ronald Soles vs. Jason Brockman // 2023-000294

1 message

Ward McClain <mcclainwb@gmail.com> Fri, Oct 20, 2023 at 4:34 PM
To: Adam Bach <abach@tonnsenbach.com>, egodwin@tonnsenbach.com
Cc: James Craven <stoney@stoneycraven.com>, James Craven <jamesstonecraven@gmail.com>

CONFIDENTIALITY NOTICE: This facsimile or email transmission is from the law firm of Attorney W.
Benjamin McClain, Jr., L.L.C. , and any documents, files, or previous facsimiles, or email messages
attached to it, may contain confidential information, which is legally privileged. If you are not the
intended recipient, or a person responsible for delivering it to the intended recipient, you are hereby
notified that any disclosure, copying, distribution or use of any of the information contained in or
attached to this transmission is STRICTLY PROHIBITED. If you have received this transmission in error,
please immediately notify us by reply email or by telephone at (864)-271-9097 and destroy the original
transmission and its attachments without reading or saving it in any form.

2 attachments

ﬂ Proof Of Service.pdf
97K

@ Reply Brief Of Appellant.pdf
162K



https://mail.google.com/mail/u/0/?ui=2&ik=5bfcddb185&view=att&th=18b4ecbc6b939af1&attid=0.1&disp=attd&realattid=f_lnz2h1zi0&safe=1&zw

https://mail.google.com/mail/u/0/?ui=2&ik=5bfcddb185&view=att&th=18b4ecbc6b939af1&attid=0.1&disp=attd&realattid=f_lnz2h1zi0&safe=1&zw

https://mail.google.com/mail/u/0/?ui=2&ik=5bfcddb185&view=att&th=18b4ecbc6b939af1&attid=0.2&disp=attd&realattid=f_lnz2h4fw1&safe=1&zw

https://mail.google.com/mail/u/0/?ui=2&ik=5bfcddb185&view=att&th=18b4ecbc6b939af1&attid=0.2&disp=attd&realattid=f_lnz2h4fw1&safe=1&zw




