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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Madam Clerk,

Please find attached for filing a notice of appeal of orders entered in Civil Action No. 2014-
CP-40-02496, which we are serving on opposing counsel by way of this email. Also attached
is the circuit court’s order admitting Herbert Beigel pro hac vice in this matter.

We will submit the filing fee for this notice within five days of this filing. If we can provide
the Court with any additional materials or information, please do not hesitate to call on us.
Best,

Todd

Todd Carroll
Partner
Womble Bond Dickinson (US) LLP

d: 803-454-7730 1221 Main Street

m: 803-446-2883 Suite 1600

e: Todd.Carroll@wbd-us.com Columbia, SC 29201
WOMBLE womblebonddickinson.com
BOND
DICKINSON OIOIO)

This email is sent for and on behalf of Womble Bond Dickinson (US) LLP. Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson
(International) Limited, which consists of independent and autonomous law firms providing services in the US, the UK, and elsewhere around the
world. Each Womble Bond Dickinson entity is a separate legal entity and is not responsible for the acts or omissions of, nor can bind or obligate,
another Womble Bond Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please see
www.womblebonddickinson.com/us/legal-notice for further details.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

The Honorable Alison R. Lee
Circuit Court Judge

Appellate Case No. 2023-
Circuit Court Case No. 2014-CP-40-2496

South Carolina Workers’ Compensation COmMmission............ceeeveerveeeeveennen. Respondent,

WestPoint Home, LLC ......ccoooiiiiiiiiiieiieieceeceeeeee e Appellant.

WESTPOINT HOME, LLC’S NOTICE OF APPEAL

Please take notice that WestPoint Home, LLC, appeals the final Order entered on

September 25, 2023, in the above-captioned action, as well as the interlocutory order dated April

26, 2019. WestPoint Home received written notice of entry of this final order on September 25,

2023, making this notice timely. WestPoint Home further states that all necessary transcripts for

this appeal have previously been ordered from and provided by the appropriate court reporters.

Finally, the order granting Mr. Beigel’s pro hac vice admission in this matter is attached.

Signature Page Attached





Respectfully submitted,
WOMBLE BOND DICKINSON (US) LLP

By:/s/ M. Todd Carroll
South Carolina Bar 74000
todd.carroll@wbd-us.com
1221 Main Street, Suite 1600
Columbia, South Carolina 29201
(803) 454-6504

LAW OFFICES OF HERBERT BEIGEL

Herbert Beigel
hbeigel@me.com

5641 N. Chieftan Trail
Tucson, Arizona 85750
(520) 825-1995
Admitted Pro Hac Vice

Attorneys for WestPoint Home, LLC
October 23, 2023

Other Counsel of Record:

Jared Q. Libet

Harley L. Kirkland

L. David Leggett

Carly H. Davis

Office of the South Carolina Attorney General
P.O. Box 11549

Columbia, SC 29211

(803) 734-3177

J. Keith Roberts

South Carolina Workers’ Compensation Commission
1333 Main Street, Suite 500

Columbia, SC 29201

Counsel for Respondent





PROOF OF SERVICE

I, the undersigned Attorney of the law offices of Womble Bond Dickinson (US) LLP,
attorneys for Appellant, do hereby certify that I have served all parties to this appeal with a copy
of the pleading(s) specified below via email at the address(es) below:

Pleading(s): WestPoint Home, LLC’s Notice of Appeal

Parties Served:

Jared Q. Libet (jlibet@scag.gov)

Harley L. Kirkland (hkirkland@scag.gov)

L. David Leggett (davidleggett@scag.gov)
Carly H. Davis (carlydavis@scag.gov)

Office of the South Carolina Attorney General

J. Keith Roberts (keroberts@wcc.sc.gov)
South Carolina Workers’ Compensation Commission

Counsel for Respondent

By: /s/ M. Todd Carroll
Attorneys for WestPoint Home, LLC

October 23, 2023






! STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
’ )
COUNTY OF RICHLAND } FIFTHJUDICIAL CIRCUIT =, < =
! _ South Carolina Workers’ Compensation )  Civil Action No. 2014-CP-4§-@_4;96 S T
; Commission, ) DA - TO
| ) B o
| Plaintiff, ) L '
Vs. ) ORDER GRANTING PRO HAC VICE~
) ADMISSION = *©
WestPoint Home, LLC, ) o
)
Defendant. )
)

Before the Court is a Consent Motion to admit Herbert Beigel pro hac vice for the
above-captioned matter. For good cause shown, the Consent Motion for Pro Hac Vice
| Admission of Herbert Beigel is granted.

AND IT IS SO ORDERED.

The Honorable L. Cefsey Manning
Chief Administrative Judge
Fifth Judicial Circuit

\\\Av!\ 19 , 2014
Columbia, South Carolina
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STATE OF SOUTH CARQLINA JUDGMENT IN A CIVIL CASE
COUNTY OF RICHLAND

IN THE COURT OF COMMON PLEAS CASE NUMBER: 2014CP400249%6
South Carolina Workers Compensation Woestpoint Home LLC

PLAINTIFF(S) DEFENDANT(S)

Submitted by:

Attorney for : [ ] Plaintiff [] Defendant or [] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
JURY YERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court, The issues havq.been t@d or haa.rd and a
decision rendered.
ACTION DISMISSED (CHECK REASON): ] Rule 12{b), SCRCP; [] Rule 41¢a), SCRC_g plol N@mt), :
[J Rule 43(k), SCRCP (Settled); [ ] Other = -
[0 ACTION STRICKEN (CHECK REASON): (] Rule 40(), SCRCP; ] Bankruptcy; -

O 0Oo

iy

ST oA

[ Binding arbitration, subject to right ta restore to confirm, vacate or modify arbitration award Cl(}ther T
[J DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): L=
[] affirmed; [] Reversed; [] Remanded; [[] Other p >

NOTE: ATTORNEYS ARE RFSPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENC\ U'F THE CrRCU]T CGURT
RULING [N THIS APPEAL.

IT 1S ORDERED AND ADJUDGED: [X See attached order (formal order to follow) [_] Statement ofJudgtm:nt by lhe Court:

ORDER INFORMATION
This order [ ] ends [} does not end the case.
Additiona! Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate “N/A" in one of the boxes below.

Judgment in Favor of (List name(s) below) | Judgment Agninst (List name(s) below) | Judgment Amount To be Enrolled

$

b

b

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes congerning the amounts contained in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not
available at the time the form and final order are submitted to the judge may be provided to the clerk, Note: Title abstractors and researchers
should refer to the official court order for judgment details,

Circuit Court Judge Judge Code Date
For Clerk of Court Office Use Quly
This judgment was entered on the day of , 20 and a copy matled first class or placed in the appropriate

attorney's box on this 17 June 20114 to attorneys of record or to parties (when appearing pro se) as follows:

T.Parkin £. Hunter Matthew Todd Carroll

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

L4
Court Reporter Clerk of Court MMM
A

SCRCP Form 4C (1072011







WestPoint Home, LLC.,
Defendant.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
)

South Carolina Workers' Compensation ) DOCKET NO. 2014-CP-40-02496
Commission, )
Plaintiff )
) ORDER
V. )
)
)
)
)

This matter comes before the Court on a motion for summary judgment filed on April 1,
2015 by the South Carolina Workers’ Compensation Commission (the “Commission”) on the
first stage of this bifurcated case. A hearing was conducted on November 23, 2015. Present at
the hearing were Parkin Hunter, Esg. and Jared Libet, Esq. on behalf of the Commission and
Todd Carroll, Esq. and Herbert Beigel, Esq. on behalf of WestPoint Home, LLC. ("WestPoint"
or "Defendant™).

PROCEDURAL BACKGROUND

The Commission filed its Complaint on April 17, 2014, pursuant to the South Carolina
Uniform Declaratory Judgments Act, S.C. Code Ann. 8§ 15-53-10 through 8§ 15-53-140 and Rule
57, SCRCP. The Complaint was filed in response to ongoing requests made to the Commission
by WestPoint for certain records (“Records”) of WestPoint Stevens, Inc. (“WPS”). WestPoint

filed its Answer and Counterclaim on May 22, 2014, wherein WestPoint asked this Court to give
it access to the following which constitute the Records at issue:

1) the last five years of loss runs for open claims;

(2)  the 2011 actuarial report undertaken for the State;

3) the developed discounted loss reserves and confidence level projections
for the WPS component of the 2011 actuarial report; and

4 an accounting of the use of the $1,800,000 and any balance remaining on a
letter of credit posted by WPS as a self-insurer under the Workers” Compensation
Laws of South Carolina.

A Consent Scheduling Order filed on December 17, 2014 (the “Scheduling Order”). In
compliance with the Scheduling Order, all discovery with regard to the first issue below has been
timely completed and the Commission hereby is timely filing this Motion. As set forth in the

Scheduling Order, the two key issues in this matter are: (1) Whether WestPoint is entitled to the

1
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Records and (2) Whether WestPoint is entitled to recover certain monies that are currently in the
custody of the State of South Carolina.

The parties agreed to bifurcate the issues; first, to resolve the issue of WestPoint’s
entitlement to the Records and. then to determine any issue relating to money. At this point in
this litigation, the dispute is a purely legal issue regarding whether WestPoint is entitled under
South Carolina law to receive the Records. If WestPoint is entitled to the Records, then this case
will move to the second stage after the parties engage in further discovery to determine the
actuarial and compensation issues in this case. The Commission, in proceedings before this
Court, states that there is no 2011 actuarial report. Thus, the records requested in items 2 and 3
are moot. WestPoint is seeking information from the Commission to enable it to determine
whether any portion of the $1.8 million ("$1.8M") described hereafter and posted as security for
worker compensation claims should be returned based upon its claim that any residual funds are
an asset of WPS. The question of whether any money is refundable or whether substitute
security for any potential claims may be posted would be determined in Stage 2.

This Order addresses the Records and WestPoint access to those records. After hearing
the arguments and reviewing the files, legal memoranda, and exhibits, summary judgment is
granted in favor of the Commission denying WestPoint access to the records (as currently
requested). It is premature to determine any issues relating to Stage 2.

FACTUAL BACKGROUND
In 1998, several years before filing for bankruptcy protection, WPS entered into an

agreement with the Commission under which WPS agreed to be a self-insured business with
respect to workers’ compensation claims by posting a letter of credit in the amount of $1.4
million. See Memorandum of Understanding. NationsBank, N.A. (now known as Bank of
America) issued the letter of credit. See Standby Letter of Credit. In August 2003
approximately two months after WPS commenced bankruptcy proceedings, the Commission
directed WPS to increase its credit amount by $400,000, resulting in an amended letter of credit
for $1.8 million. See Amendment to Standby Letter of Credit.

Because Bank of America was responsible for this $1.8M, among other obligations, in
the event of a default by WPS, and because WPS was already in bankruptcy proceedings, the

Bank sought security for this letter of credit as part of the bankruptcy sale. Accordingly, on
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August 8, 2005, WPH, WPS, and Bank of America entered into a Cash Collateral Control Letter
Agreement.

Through that agreement, WPH agreed to deposit cash into an account with Bank of
America to be used to cover certain of WPS’s obligations, including its letter of credit with the
Commission. In so doing, the parties expressly acknowledged that WPH “has assumed the
Obligations from Borrowers, and agrees that it shall be liable to Bank of America for all of the
Obligations.” See Cash Collateral Control Letter Agreement at 1. Shortly thereafter, the
Commission drew the entire $1.8 million of WPH’s cash collateral. Workers’ Compensation
Commission Reply to Counterclaim §32.

In February 2013, WPH’s General Counsel and Corporate Secretary wrote to the
Commission to request information associated with the Commission’s use of the $1.8M it drew,
including an accounting of how much had been disbursed and actuarial reports that would project
how much of those monies should remain in reserves. Letter from Yevgeny Fundler to W.C.
Smith (Feb. 22, 2013).

The Commission responded by refusing to provide any of the requested information,
taking the position that only WPS could access the requested information. Letter from J. Keith
Roberts to Yevgeny Fundler (Sept. 10, 2013). WPH wrote the Commission a second letter, this
time providing additional background and materials. Letter from Yevgeny Fundler to J. Keith
Roberts (Oct. 15, 2013). The agency again refused to disclose any materials or information.
Letter from J. Keith Roberts to Yevgeny Fundler (Nov. 19, 2013).

WPS was self-insured under the South Carolina Workers” Compensation Act (the “Act”).
As a self-insurer, WPS provided irrevocable letters of credit issued by Bank of America as
security for its obligations to cover claims for employee injuries compensable under the Act. On
or about June 1, 2003, WPS and certain affiliates filed a Chapter 11 bankruptcy proceeding in the
Southern District of New York: In re WestPoint Stevens Inc., et al., Chapter 11 Case No. 03-
13532 (RDD). On or about June 23, 2005, WPS and associated entities entered into an Asset
Purchase Agreement wherein Textile Co., Inc., WestPoint's predecessor, purchased the

enumerated assets of WPS and its affiliated entities. Ultimately, these assets became the
property of WestPoint.
As part of the Asset Purchase Agreement, WestPoint cash collateralized all outstanding

letters of credit, including those related to workers' compensation. By agreement, WestPoint
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posted a $1.8M irrevocable letter of credit with Bank of America listing the Commission as
beneficiary. After approval of the bankruptcy plan by the court and subsequent communication
from WestPoint confirming that WestPoint would not be responsible for any future claims, the
Commission drew the entire amount of the letter of credit on August 17, 2005, to secure any
claims and potential claims for workers' compensation. The money was transferred to the South
Carolina State Treasurer.

WestPoint notified the Commission that it would not be responsible for any workers'
compensation claims arising from any employment related to WPS and that it had purchased
appropriate insurance to cover any worker employed by WestPoint effective with the transition.
Thus, according to WestPoint, it had no liability or responsibility for any claims arising out of a
person's employment with WPS. This includes any claims for occupational illnesses or diseases
suffered by WPS employees that manifest at a later point. WestPoint bases its claim of
entitlement to the Records, not as an employer seeking the confidential records of its employees,
to which it would be entitled under South Carolina law, but as a successor in interest as an asset
purchaser of WPS having disclaimed obligations to pay future claims.

STANDARD OF REVIEW

To prevail on a motion for summary judgment, the moving party must show that there are

no genuine issues of material fact and that it is, therefore, entitled to summary judgment as a
matter of law. Rule 56(c), SCRCP. Thereafter, the non-moving party may not rely simply on
allegations or its own pleadings, but must instead identify specific facts that demonstrate that a
genuine issue remains for trial. Id. Rule 56(e). Courts agree that “[t]he purpose of summary
judgment is to expedite disposition of cases which do not require the services of a fact finder.”
George v. Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 874 (2001). “Summary judgment is proper
when there is no genuine issue of material fact and the moving party is entitled to judgment as a
matter of law.” Sides v. Greenville Hosp. System, 362 S.C. 250, 254, 607 S.E.2d 362, 364 (S.C.
App. 2004) citing Lanham v. Blue Cross & Blue Shield of S.C., Inc., 349 S.C. 356, 361, 563
S.E.2d 331, 333 (2002).
DISCUSSION

This Court agrees that access to the information WestPoint seeks at this point is

prohibited by S.C. Code Ann. § 42-19-40. Section 42-19-10 provides:
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The records of the commission, in so far as they refer to
accidents, injuries and settlements, shall not be open to the
public, but only to parties satisfying the commission of their
interest in such records and of the right to inspect them.

This section prohibits access by the public to records of the Commission "in so far as
they refer to accidents, injuries and settlements.” 1d. The statute allows access "only to parties
satisfying the commission of their interest in such records and of the right to inspect them." Id.
The information sought by WestPoint on loss runs for all open claims of WPS fall within this
category. Under the statute, the term "parties” has been interpreted to allow only employers and
employees to obtain such information. Blue Cross and Blue Shield v. South Carolina Indus.
Commission, 74 S.C. 204, 262 S.E.2d 35 (1980). "Nowhere is the Act is there a provision to
allow any party, other than the employee and the employer to participate, except in the case of
death or direct involvement of the employer's Workmen's Compensation carrier.” 1d.

WestPoint does not fit this narrow definition of a “party” to the workers’ compensation
claims covered by WPS. On August 15, 2005, WPS informed Mr. W.C. Smith, Ill, Director,
Self-Insurance, by letter from Lester D. Sears, Responsible Officer, dated August 15, 2005, of
the bankruptcies filed on June 1, 2003, and:

Please be advised that pursuant to the Sale Order and the APA [Asset Purchase
Agreement], workers’ compensation liabilities asserted against the Debtors
were not liabilities assumed by the Purchaser. Therefore, no further payments
will be made with respect to workers’ compensation claims asserted against
WestPoint Stevens Inc. (emphasis added).

WestPoint was not the employer of these employees at the time they worked for WPS and,
importantly, WestPoint has specifically denied that an employee of WPS could now assert a
claim against WestPoint for injury or occupational illness suffered while employed by WPS.
Since WestPoint is not a “party” to any claim asserted by an employee against WPS, under the
precedent set by Blue Cross, it cannot be entitled to records excluded from the public by S.C.
Code Ann. § 42-19-40.

Additionally, WestPoint is not the successor corporation to WPS. While WestPoint may
have purchased assets, including the employee files of WPS, that information does not make
WestPoint a successor to WPS under the Act, especially in light of WestPoint’s denial of any
liability arising from employees' claims against WPS. The Asset Purchase Agreement and the
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Bankruptcy Court's Order appear to support WestPoint's position that it is not liable for any such
claims; and therefore would not be entitled to review records of the Commission. The personnel
files of the WPS employees that WestPoint obtained through the asset purchase agreement would
not contain the same type of information as the records of the Commission relating to specific
injuries, accidents, and claims of those employees who pursued any workers compensation
benefits. The Commission informed WestPoint, during this proceeding, that there are no claims
pending from former WPS employees that would affect the money deposited by WPH in the
letter of credit.!

It is clear from the Asset Purchase Agreement dated June 23, 2005 (with the exclusion of
capital stock and equity interests) that WestPoint is not the corporate successor and did not step
into the shoes of WPS. The records show that WPS was dissolved on May 15, 2006. There was
no corporate successor interest transferred from WPS to WestPoint. Furthermore, in the
Memorandum of Understanding ("MOU") between WPS and the Commission, the terms of the
draws under the Letter of Credit state that the Commission may “draw on the Letter of Credit if
needed to pay any workers’ compensation claim and claims administration expense which are
the responsibility of the Employer [WPS].” Memorandum of Understanding between WestPoint
Stevens, Inc. and the Commission, Paragraph 4. WestPoint has denied responsibility for the
claims and is not the successor by merger, and therefore is estopped from claiming that it is the
employer in this context. WestPoint, through its acts and representations and the nature of the
asset sale, waived any claim it may have had, if any, to any access to the Records. The MOU
defines WPS as the employer and further states in Paragraph 7 that “*Employer’ means the
following entities which have been approved to self-insure in South Carolina (parent and
subsidiaries)” and then lists WPS. There is no reference to successors in interest of any type.
WestPoint, the purchaser of an asset, having disclaimed any responsibility cannot now seek
access to confidential records to try to reduce funds provided by a self-insurer to protect workers
with regard to health claims.?

WestPoint argues that the decision of the Maine Department of Professional and
Financial Regulation, Bureau of Insurance supports its position that it has standing to the

L1t is unclear to this Court whether "no pending claims" mean no claims at all, no open claims pending disposition
or no claims since August 2005 when the Commission drew the proceeds under the Letter of Credit.

2 WestPoint seeks to explore alternative methods of providing security for any potential claims other than the $1.8M
held by the Commission. It has failed to demonstrate that it has reviewed any of the WPS personnel files it received
to identify former WPS employees now employed with WestPoint who may be potential claimants.

6
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information requested. The Bureau of Insurance issued a Decision and Order on a request for
reconsideration by WestPoint and WPS that terminated their workers' compensation self-
insurance authority based upon the cessation of business operations, administrative insolvency,
among other things. WPS was a self-insurer to provide workers' compensation coverage in the
State of Maine through its self-insurance program. That authority was terminated by Maine
upon the bankruptcy of WPS. As in this case, Maine was notified that WestPoint had secured
commercial workers' compensation insurance and also that worker compensation liabilities
against WPS were not being assumed by WestPoint. WPS workers' compensation liabilities
were secured by a surety bond issued in favor of the Treasurer of the State of Maine in the
amount of $1.6M. The Maine Workers' Compensation Board demanded payment of the entire
sum to the Treasurer of Maine, received in August 2005, and held is a trust account to be used to
"discharge any and all legitimate, outstanding workers' compensation claims incurred during the
periods of WestPoint's self-insurance authority.” Unlike South Carolina, Maine contracted with
a third party administrator to "administer, pay and settle outstanding claims related to [WPS's]
self-insured periods”. The moneys would be held for a fix period of time that could be extended.
At the end of the applicable period any remaining fund balances could be given to "persons with
a legitimate reversionary interest in the funds or revert to the general fund as unclaimed
property".

The question arose whether WestPoint had standing to claim a "possible 'return of excess
security™ under the bond. The Bureau of Insurance analyzed the applicable documents including
the WPS termination plan, the asset purchase agreement, and the bond. The Bureau of Insurance
stated "it remains an open question what interests in the bond proceeds the WPS estate did or did

"

not hold at the time of the asset sale." Further, it ruled that "any determination ... of rights to
possible 'excess security' in the form of remaining fund balances ... shall be by adjudication
conducted at some undetermined future point in time following the period of repose as defined
above." Thus, the Bureau of Insurance specifically stated that any determination of rights to
funds would be determined at a later date.

WestPoint may have standing to receive any residual funds from the letter of credit
proceeds. At this point however, any rights to "excess security” are premature. As set forth by
the Commission in this case, the two year statute of limitations on claims relating to occupational

illnesses or diseases begins to run when the employee receives notice of a definitive diagnosis of
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an occupational disease. S.C. Code Ann. § 42-15-40. This statute acts as the period of repose
until the time period for the filing of any such claim has been extinguished, WestPoint is not
entitled to any "excess security”. WestPoint may have an interest, to be determined, at a later
time. This Court understands that WestPoint is not seeking access to any funds at this point.

WestPoint may have an interest in obtaining some information from the Commission to
explore an alternative method to secure payment for any future claims filed by WPS employees.
West Point may be able to establish, to the satisfaction of this Court, of its interest to access or
inspect certain records. However, based upon the information as requested by WestPoint, it has
not established its right to inspect the records under Section 42-19-40.3

ORDER

Based upon the foregoing, IT IS ORDERED that the Commission's Motion for
Summary Judgment is GRANTED and WestPoint’s request to examine the non-public records
of the Commission is currently DENIED.

AND IT IS SO ORDERED.

3 Despite numerous conference calls with the attorneys on behalf of the parties, there have been no discussions with
the Court about alternative methods to reach the objectives sought by the parties. This Court remains open to any
such discussions.
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IT ISSO ORDERED!
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT

South Carolina Workers’ Compensation Docket No. 2014-CP-40-2496

Commission,

ORDER
VS.

WestPoint Home, LLC,

)

)

)

)

)
Plaintiff, )
)

)

)

)
Defendant. )
)

This matter came before this Court on Defendant WestPoint Home, LLC’s (“WestPoint
Home”’) Counterclaim for an accounting and award of excess cash collateral with interest. A bench
trial was held on August 31, 2022. Appearing at the trial on behalf of the Plaintiff South Carolina
Workers’ Compensation Commission (“the Commission”) were Carly Davis, Esq., Harley
Kirkland, Esq., David Leggett, Esq., and Jared Libet, Esq. all from the South Carolina Attorney
General’s Office. Appearing on behalf of WestPoint Home were Todd Carroll, Esg. of Womble
Bond Dickinson and Herbert Biegel, Esq. admitted pro hac vice. Based on the testimony and
evidence presented during trial, and considering the law governing this dispute, the Court finds
and orders as follows:

BACKGROUND

This case involves a dispute about entitlement to funds that WestPoint Home deposited in

conjunction with its purchase of certain assets of the former WestPoint Stevens, Inc. (“WestPoint
Stevens”) out of bankruptcy proceedings in the Southern District of New York. WestPoint Stevens
was a self-insured employer for purposes of workers’ compensation liabilities in South Carolina.
At the time WestPoint Home purchased the assets out of bankruptcy in 2005, it deposited $1.8
million with Bank of America to fund a letter of credit to secure payment of potential workers’
compensation liabilities of WestPoint Stevens in South Carolina. The Commission withdrew the
entirety of the $1.8 million deposit and transferred it to an account with the South Carolina
Treasurer’s Office.

HISTORICAL BACKGROUND

The interactions between the parties regarding WestPoint Home’s deposit began with

contact by WestPoint Home’s then-General Counsel to the Commission seeking certain
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information as part of an overall goal for “a reduction in the Security Amount held by the State.”
Ex. 20, Letter from Fundler to Commission (Feb. 22, 2013).1 The Commission responded that it
was “unable to release the information you have requested.” EX. 21.

WestPoint Home, in turn, responded by explaining that the money was being used to pay
claims for former WestPoint Stevens employees, it has a reversionary interest in the remainder of
its deposit pursuant to an order of the bankruptcy court, and the repose period for any additional
claims has closed. Ex. 22. The Commission responded that it still would not provide any of the
requested information to WestPoint Home. EX. 23.

To resolve the impasse, the Commission filed this Declaratory Judgment on April 17, 2014,
seeking adjudication regarding whether WestPoint Home was entitled to receive the information
it requested, arguing that the information was strictly confidential and could not be disclosed
outside of the agency. WestPoint Home filed a counterclaim seeking a declaration that it is entitled
to receive both the requested information and “all monies owed and improperly retained by the
State.” WestPoint Homes also seeks pre- and post-judgment interest.

The parties jointly moved to have this case referred to the Business Court, and agreed to
bifurcate the case into two issues: (1) is Defendant entitled to access certain records and
information maintained by Plaintiff, and (2) is Defendant entitled to recover certain monies that
are currently in the custody of the State Treasurer. The parties briefed Issue 1, and the Court
initially granted summary judgment in the Commission’s favor on that issue. WestPoint Home
sought reconsideration of that ruling. The Court issued an order requiring the Commission to
disclose two pieces of information to WestPoint Home: (1) the number of open health care claims
currently asserted against the funds being held by the Treasurer; and (2) the balance of the funds
that remain on deposit. Order (July 3, 2019). The Commission complied and disclosed the
information. The Commission still holds the bulk of WestPoint Home’s deposit, and currently,
there are no open claims.

WestPoint Home then sought additional information from the Commission, which it
opposed. The Commission ultimately revealed that the data sought by WestPoint Home was in
the custody of Key Risk, a third-party administrator that handled and adjusted claims for the

Commission. Following that disclosure, WestPoint Home subpoenaed records from Key Risk,

1 All references are to the exhibits the parties jointly admitted at trial.
2
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without objection by the Commission. Key Risk produced records showing that the last payment
made on any workers’ compensation claim from a former WestPoint Stevens employee was May
7,2008. Thereafter, discovery was conducted by the parties regarding any claims and payment as
well as actuarial information calculating the amount of surety required of self-insured employers
to pay claims.

Upon review of the full record and the relevant law, the Court finds as follows:

FINDINGS OF FACT?
1. WestPoint Stevens was a textile manufacturer with facilities in South Carolina,

initially known as WestPoint Pepperell. On May 6, 1988, WestPoint Pepperell acquired four plants
from J.P. Stevens, the merger of which became WestPoint Stevens: Abbeville, Calhoun Falls,
Clemson, and Seneca.

2. Prior to that acquisition, the employees at the J.P. Stevens plants were insured for
workers’ compensation claims through private insurance, and injuries to J.P. Stevens employees
that occurred prior to the acquisition continued to be covered by insurance. WestPoint Pepperell,
on the other hand, was self-insured for purposes of workers’ compensation claims. The combined
company, WestPoint Stevens, was a self-insured employer for workers’ compensation purposes.

3. The Commission requires companies that self-insure for workers’ compensation
claims to provide sufficient surety for potential claims. The Commission does not have any
actuaries on staff and therefore, uses the following actuarial formula for calculating the surety
requirement: The average annual claims paid for the last three years, multiplied by a factor of 1.5,
and then rounded to the next highest $50,000.

4, According to Gary Cannon, the Commission’s Executive Director, the actuarial
formula for calculating the surety amount is the same for bankrupt and non-bankrupt companies.
The Commission’s actuarial formula is specifically designed to set a surety “at a level sufficient
to pay all claims in the event of an insolvency.” Ex. 9.

5. In 1997, the Commission’s actuarial formula yielded a surety requirement of $1.4

million for WestPoint Stevens. EXx. 9. WestPoint Stevens and the Commission entered into a

2 To the extent any finding of fact listed herein indicates it is a conclusion of law, it shall be
treated as such. And to the extent any conclusion of law indicates it is a finding of fact, it shall be
treated as such.
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“Memorandum of Understanding” that allowed WestPoint Stevens to post a letter of credit with
NationsBank to secure payment for potential workers’ compensation claims. See Ex. 13.

6. The Memorandum of Understanding provided, in pertinent part:

3. If the Commission is notified that the Letter of Credit is being cancelled or
will not be renewed and a new letter of credit or surety bond acceptable to the
Commission is not filed with the Commission, the Commission may, at its
discretion, draw on the Letter of Credit.

4. The Commission may, at any time, draw on the Letter of Credit if needed to
pay any workers’ compensation claim and claims administration expenses
which are the responsibility of the Employer.

5. All proceeds drawn on the Letter of Credit shall be deposited with the State
Treasurer.

Ex. 13.

7. The letter of credit was issued by NationsBank (now Bank of America) in the
amount of $1.4 million. Ex. 12.

8. In 2003, WestPoint Stevens filed for Chapter 11 bankruptcy, Case No. 03-13532
(RDD) (Bankr. S.D.N.Y.). Following that filing, the Commission sent a letter to WestPoint
Stevens indicating that its surety for workers’ compensation claims would increase to $1.8 million.
WestPoint Stevens amended its existing letter of credit to increase the amount to $1.8. million.
Exs. 14, 15.

9. WestPoint Stevens was unable to confirm a reorganization plan and liquidated its
assets instead of reorganizing. See generally In re WestPoint Stevens, Inc., 600 F.3d 231, 236-37
(2d Cir. 2010) (describing the history of WestPoint Stevens’s bankruptcy proceedings).

10.  WestPoint Home was the successful bidder during the bankruptcy sale. The parties
entered into an Asset Purchase Agreement in which WestPoint Home purchased only the assets of
WestPoint Stevens’s out of the bankruptcy process. Ex. 17. In South Carolina, WestPoint Home
purchased the Calhoun Falls, Clemson, and Seneca plants, all of which were former J.P. Stevens

facilities.
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11.  WestPoint Stevens ceased business on August 8, 2005.°

12.  Asacondition of its purchase of assets out of bankruptcy, WestPoint Home agreed
to deposit up to $35 million to collateralize WestPoint Stevens’s various existing letters of credit
which included the $1.8 million letter of credit WestPoint Stevens provided to the Commission to
cover potential workers’ compensation claims in South Carolina.

13.  On August 15, 2005, WestPoint Stevens sent a letter to the Commission indicating
that its assets had been purchased by “an entity owned and controlled by American Real Estate
Holding Limited Partnership (the ‘Purchaser’),” that “workers’ compensation liabilities asserted
against [WestPoint Stevens] were not liabilities assumed by the Purchaser,” and “no further
payments will be made with respect to workers’ compensation claims asserted against WestPoint
Stevens Inc.” Ex. 25.

14.  The Asset Purchase Agreement provided that WestPoint Home was depositing its
cash with the understanding that it retained the “right to receive back any portion” of that money
that was not used. Ex. 17, p. 22. On August 17, 2005, the Commission withdrew the entire $1.8
million deposit to cover any potential claims because WestPoint Stevens was a self-insured entity
with no ability to pay any claims made by its employees after the bankruptcy. See Ex. 37.

15. At the time the Commission withdrew the letter of credit, approximately 45 claims
against WestPoint Stevens were open and pending. Exs. 36, 37. WestPoint Home had disclaimed
liability for workers’ compensation claims brought by the former employees of WestPoint Stevens.
The funds withdrawn by the Commission are the only funds available to the Commission for the
ongoing claims and any future claims.

16.  The Commission hired Key Risk to adjust and administer workers’ compensation
claims by former WestPoint Stevens employees. The Commission followed the same procedure
utilized when bankruptcies occurred with other employers. The Commission transferred $500,000
to Key Risk to pay claims of former WestPoint Stevens employees in September 2005 and an
additional $500,000 in April 2006.

3 From the record, it does not appear that WestPoint Home retained a list of employees of
WestPoint Stevens.
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17. Key Risk did not need all of the funds sent in the April 2006 transfer. Once it
completed administering claims by former WestPoint Stevens employees, Key Risk returned
$364,512.49 to the Commission.

18.  The principal remaining from WestPoint Home’s deposit is $1,164,512.39 which
has not changed since 2008.

19.  Since the last ongoing claims against WestPoint Stevens were closed by Key Risk,
no additional funds have been spent. Four claims of asbestosis were brought by former WestPoint
Stevens workers in 2011; however, these workers all alleged exposure from working at a
manufacturing plant in Whitmire, and this plant was not covered by these self-insured funds. EXs.
32-35.

20. At least three lawsuits were filed against WestPoint Home seeking compensation
for asbestos-related illnesses, but none of these plaintiffs asserted claims for workers’
compensation. Exs. 41, 42, 44. WestPoint Home was dismissed without prejudice from two of
these lawsuits. Exs. 43, 45. The Commission continues to hold the money because it is concerned
that claims for asbestos-related illnesses may be asserted in the future.

21.  There has not been a new claim since June 21, 2006. The last payment from the
money deposited was May 7, 2008, in the amount of $45.41.

22.  As of August 12, 2022, the balance on the account was $1,711,617.08, which
includes the principal remaining from the letter of credit deposited by WestPoint Home as well as
earnings accumulated while held by the State Treasurer. There are no open claims.

23.  Christopher Burkhalter, testified on behalf of the Commission, and opined that the
likelihood that a former WestPoint Stevens employee may contract an illness due to asbestos
exposure “will not be known for many years to come” because of the latency period associated
with asbestos-related illnesses. Ex. 50.

24, Brian Johnson, an actuary retained by WestPoint Home, prepared a report that
applied the Commission’s own actuarial formula to the historical data associated with claims from
former WestPoint Stevens employees. Utilizing the Commission’s actuarial formula, Johnson’s
opinion is no surety had been needed since 2012, because there has been no payment on a claim
since 2008. Ex. 51.

25.  The last year in which the Commission’s actuarial formula reflects that any surety

is needed for potential claims by former WestPoint Stevens employees was 2011. Using the
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Commission’s actuarial formula for calculating any surety based upon the historical claims data,
the surety needed for potential claims was $50,000. See Ex. 31. Beginning in 2012, the surety
amount decreased to $0.00, as there were no claims paid in the previous three years, and thus, a
three-year average is zero. The actuarial calculations are undisputed by both parties.

26.  The funds held by the Commission have earned interest every year since 2005, and
continue to earn interest. These funds may only be used to pay future workers’ compensation
claims by former employees of WestPoint Stevens, and not any administrative uses by the
Commission. If these funds are exhausted, no other funds are available to pay eligible workers’
compensation claims.

CONCLUSIONS OF LAW
WestPoint Home has advanced two primary arguments in support of its request that this

Court order the Commission to return the remaining funds. First, WestPoint Home argues that the
Commission improperly withdrew the entire amount secured by the letter of credit, as opposed to
only those funds needed to pay actual, ongoing claims. Second, WestPoint Home argues that the
statute of repose has run on any future claims for asbestos-related illnesses by former WestPoint
Stevens workers; and therefore, the Commission has no justification to continue to hold these
funds.
1. DRAW DOWN OF THE LETTER OF CREDIT

The Commission did not act improperly when it drew down the entire letter of credit in
2005. The Commission’s actions were consistent with the Memorandum of Understanding
between the Commission and WestPoint Stevens as well as its governing regulations. Irrevocable
letters of credit are one way in which a prospective self-insured may comply with the
Commission’s requirements. Regulation 67-1507 governs such letters of credit. This regulation
states: “When the self-insurer fails to replace the letter of credit with another accepted proof of
compliance, the Commission may demand payment of the letter of credit and deposit the proceeds
in the South Carolina State Treasurer’s Office to guarantee payment of any claim occurring during
the self-insured period.” S.C. Code Regs. 8 67-1507(D)(4). Further, “[t]he Commission may
exercise the letter of credit at any time if the proceeds are needed for payment of a claim that
occurred during the self-insured period.” S.C. Code Regs. § 67-1507(D)(5). “Regulations
authored by the legislature have the force of law.” Goodman v. City of Columbia, 318 S.C. 488,
490, 458 S.E.2d 531, 532 (1995)(citing Faile v. S.C. Employment Security Commission, 267 S.C.
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536, 230 S.E.2d 219 (1976)). As noted above, the Memorandum of Understanding between
WestPoint Stevens and the Commission contains similar language and permits the Commission to
draw down the letter of credit in response to a cancellation or a non-renewal or if needed to pay
workers’ compensation claims. See Ex. 13.

In this case, provisions in the Memorandum of Understanding and state regulations were
triggered. In August 2005, WestPoint Stevens informed the Commission that no further payments
would be made with regard to workers’ compensation claims asserted against it. At that time,
there were several dozen active claims. The Commission was unquestionably entitled to draw
down funds to pay those claims. While WestPoint Home takes issue with the Commission’s
decision to draw down the entirety of the letter of credit, WestPoint Home provided no evidence
that the Commission knew how much money was needed to satisfy these claims. In fact, the
evidence demonstrated that the Commission’s initial estimate of $500,000 was insufficient.

Furthermore, WestPoint Home lodged no contemporaneous objection to the Commission’s
decision to draw down the entire amount, even though by that point WestPoint Home had taken
ownership of the assets of WestPoint Stevens. WestPoint Home did not contact the Commission
regarding this issue for several years. As noted earlier, even after the pending claims were fully
paid, the Commission exercised reasonable judgment in retaining the balance of the funds. The
Commission reasonably believed that future claims for asbestos-related illnesses were quite
possible and such claims have an exceptionally long latency period. Further, these funds were the
only remaining money from which to pay workers’ compensation claims once the Commission
was notified that no further payments would be forthcoming.

Additionally, the Commission appropriately drew down the full amount of the letter of
credit because it was entitled to treat the August 2005 letter as a cancellation or revocation of the
letter of credit. While the August 2005 letter did not specifically cancel the letter of credit, it
likewise not did not specify that the letter of credit would remain in force. The pronouncement in
the last sentence that “no further payments will be made with respect to workers’ compensation
claims asserted against WestPoint Stevens Inc.” certainly indicated to the Commission that the
letter of credit was ending. The testimony at trial also reiterated and supported the action. See Tr.
Trans. p. 57-58 (“... [W]e were notified that they were not going to be responsible for their
payment of Workers’ Compensation claims anymore, and they were not going to renew the letter

of credit; and so, therefore, we drew down on the letter of credit.”) WestPoint Home offered no
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evidence to contradict the Commission’s interpretation of this language. Because both the
Memorandum of Understanding and Regulation 67-1507(D)(4) authorized the Commission to
draw down the entire letter of credit upon notice of non-renewal, this action was fully justified.
2. RETENTION OF THE BALANCE OF THE LETTER OF CREDIT
WestPoint Home also argues that the Commission has no justification to keep these funds,
as any claims for asbestos-related illnesses brought by a former WestPoint Stevens worker would
be barred now by the statute of repose found in the South Carolina Workers” Compensation law:

Neither an employee nor his dependents shall be entitled to

compensation for disability or death from an occupational disease,

except that due to exposure to ionizing radiation, unless such disease

was contracted within one year after the last exposure to the hazard

peculiar to his employment which caused the disease, save that in

the case of a pulmonary disease arising out of the inhalation of

organic or inorganic dusts the period shall be two years.
S.C. Code Ann. 8 42-11-70. The term “contracted” has been defined in occupational diseases
cases as “disablement or death.” Vespers v. Springs Mills, Inc., 276 S.C. 94, 97, 275 S.E.2d 882,
884 (1981) (citing Glenn v. Columbia Silica Sand Co., 236 S.C. 13, 112 S.E.2d 711 (1960)). To
accept WestPoint Home’s argument would render this statute meaningless, as any occupational
disease claims would already be excluded by the statute of repose. WestPoint Home’s argument
misapprehends the difference between the statute of repose and the statute of limitations. The
relevant statute of limitations provides:

The right to compensation under this title is barred unless a claim is
filed with the commission within two years after an accident, or if
death resulted from the accident, within two years of the date of
death. However, for occupational disease claims the two-year
period does not begin to run until the employee concerned has been
diagnosed definitively as having an occupational disease and has
been notified of the diagnosis.
S.C. Code Ann. § 42-15-40. Emphasis added.
“[TThe purpose of ... statutes of repose ‘is to protect the employer against claims which,
due to the passing of time, can no longer properly be investigated and defended.”” Matthews v.
E.l. du Pont de Nemours & Co., 2018 WL 5978111 (D.S.C. Nov. 13, 2018). However, “Workers’
Compensation laws were intended by the legislature to relieve workers of the uncertainties of a

trial for damages by providing sure, swift recovery for workplace injuries regardless of fault. To
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give effect to this legislative intent, workers’ compensation statutes are construed liberally in favor
of coverage.” Peay v. U.S. Silica Co., 313 S.C. 91, 94, 437 S.E.2d 64, 65 (1993) (internal citations
omitted). “Code provisions relating to occupational diseases should be construed together and in
relation to the other provisions of this title.” Vespers, 276 S.C. at 97, 275 S.E.2d at 884. “The
cardinal rule of statutory construction is to ascertain and effectuate the intent of the legislature. . .
. What a legislature says in the text of the statute is considered the best evidence of the legislative
intent or will.” Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (internal citations
omitted).

In addition to the aforementioned legal authority, the Commission itself has interpreted, in
a number of cases, the application of both Sections 42-11-70 (statute of repose) and 42-15-40
(statute of limitation). In Truax v. Daniel Construction, the Appellate Panel reversed the Single
Commissioner’s determination that Claimant met his burden to prove that he sustained a
compensable occupational disease. The Single Commissioner determined that Claimant
“contracted” the occupational disease within two years of his last exposure in 1972 pursuant to
Section 42-11-70. On appeal, the Appellant Panel determined there was no medical evidence to
support that Claimant, pursuant to the statute, “contracted” the disease within two years. The
evidence demonstrated that Claimant contracted the disease 32 years after his last exposure not
within the two years as required by Section 42-11-70. The Appellate Panel held that in the absence
of medical evidence supporting the Single Commissioner’s conclusion that Claimant contracted
the occupational disease within two years of his last exposure in 1972, the occupational disease
claim was not compensable. Truax v. Daniel Construction, et. al, 2009 WL 1433538 (S.C. Work.
Comp. Comm., Mar. 27, 2009); see also Bishop v. Westinghouse Elec. Corp., 2007 WL 904837
(S.C. Work. Comp. Comm., Jan. 24, 2007) (finding that Claimant’s lung disease was not caused
by exposure during his tenure at Westinghouse and that he contracted the disease outside the
statutory two-year period in Section 42-11-70); Gibson v. Westinghouse Elec. Corp., 2007 WL
869985 (S.C. Work. Comp. Comm., Jan. 24, 2007) (companion case to Bishop); Bethea v. City of
Myrtle Beach, 2019 WL 7424839 (S.C. Work. Comp. Comm., Dec. 13, 2019) (finding that
Claimant did not contract lung cancer within two years of his last exposure because of a lack of
supporting medical evidence). In these cases, the determination was based on when the disease

was contracted, not when the claimant became aware of the diagnosis.

10
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In Powell v. Yeargin Construction, the Appellate Panel affirmed the Single
Commissioner’s determination that Claimant’s mesothelioma was caused by his exposure to
asbestos during his employment and that the medical evidence supported the conclusion that he
contracted the disease within two years of last exposure. Powell’s last exposure to asbestos
occurred in 1983; however, he was not notified of his diagnosis until 2006. Medical testimony
established that an increase in cell division and other changes occur within weeks of exposure.
Therefore, his claim was not barred under Section 42-11-70. Powell v. Yeargin Construction,
2008 WL 5066354 (S.C. Work. Comp. Comm., Oct. 29, 2008). Under WestPoint Home’s theory,
Powell would have no right to any workers’ compensation benefits.

Similarly, in Muir v. C.R. Bard, Inc., 336 S.C. 266, 519 S.E.2d 583 (Ct. App. 1999), the
South Carolina Court of Appeals affirmed the Commission’s determination that the claimant’s
hepatitis C and aplastic anemia were compensable occupational diseases holding, inter alia, that
the claimant satisfied both the statute of repose and the statute of limitations for occupational
diseases. In Muir, the claimant was diagnosed with Hepatitis C on April 21, 1992 and filed his
claim with the Commission less than one year later, on March 30, 1993. He therefore satisfied the
two-year statute of limitations under Section 42-15-40. See 366 S.C. at 296, 519 S.E.2d at 598.
The claimant also satisfied the statute of repose in Section 42-11-70 because his last exposure
occurred in August of 1992. See 366 S.C. at 294-95, 519 S.E.2d at 597-98. In its analysis, the
Court of Appeals utilizes the term “exposure” and seems to equate it with the term “contracted.”
However, the facts indicate that the claimant tested positive for the hepatitis C antibodies in April
1992. The best reading of the Court’s language is that, in its opinion, the laboratory results were
sufficient medical evidence indicating that the claimant contracted the disease around the date the
test results were available, which was within two years of the claimant’s last exposure. Powell
and Muir both demonstrate the flaws in WestPoint Home’s argument and demonstrate it is
perfectly conceivable that a claimant suffering from a latent injury will satisfy both the statute of
repose and the statute of limitations and ultimately recover benefits under the Workers’
Compensation Act.

The legislative intent behind both Section 42-15-40 (the statute of limitations) and Section
42-11-70 (the statute of repose) is clear and unambiguous. In order to bring a claim for
occupational disease, a claimant must file a claim within two years of a definitive diagnosis and

notification of that diagnosis of an occupational disease. Under the statute of repose, a claimant

11
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must also prove that the disease was “contracted” within two years of last exposure to the
hazardous condition. While this may narrow the pool of potential successful claims, it does not
eliminate it.

The import of cases, like Truax, Bishop, Gibson, and Powell, is that a judicial determination
must be made by a Workers’ Compensation Commissioner, based upon medical evidence at a
hearing, as to whether a claim is brought within the statute of limitations and the statute of repose
periods. These cases are evidence that a quasi-judicial body is exercising its authority to determine
facts and law as presented in varying individual cases. While the Commission is bound by the
decisions made by the courts, it is not bound by its own precedent. Potential future cases may
present different outcomes. It is entirely possible that the Commission will be required to utilize
the funds held by the State Treasurer to satisfy claims brought by the former workers of WestPoint
Stevens.

Neither the trial testimony nor WestPoint Home’s expert report support WestPoint Home’s
contention that there is no possibility of future claims. WestPoint’s expert, Brian Johnson, ACAS,
MAA, ARM with Risk International Actuarial Consulting, provided a report opining that based
upon the documents from Key Risk and the actuarial formula calculating the surety requirements
for self-insurers, the “required surety for this self-insured entity is $0.00, and that it has been $0.00
since 2012.” Ex. 51, p. 5. Mr. Johnson bases his report on documents from Key Risk that show
no claims have been made in the past three years and currently there are no open prior claims. EXs.
30, 31. The Commission and WestPoint Home do not dispute that the last payment from the fund
occurred in 2008. Ex. 31. Johnson’s report fails to address predictions for the likelihood of future
claims, especially potential claims arising from asbestos considering its latency period after
exposure.

The report and testimony from the Commission’s expert, Mr. Christopher J. Burkhalter,
FCAS, MAA with The Burkhalter Group Consulting Actuaries, addresses these deficiencies. Mr.
Burkhalter’s report cites statistical evidence from the American Academy of Actuaries indicating
that “asbestos exposure is conclusively linked to several medical conditions.” The average latency
periods for these diseases range from 10 to 50 years.” Ex. 50, p. 2. According to his report, six

South Carolina WestPoint Stevens locations were “included on a list of jobsites where asbestos

4 Mr. Johnson did not testify at trial.
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exposure was known to have occurred” and according to Commission records, 24 workers’
compensation claims have been filed citing lung damage or asbestos exposure as the cause of
injury. Ex. 50, p. 3. Mr. Burkhalter testified that the average latency period of work exposed
mesothelioma is 43.4 years. Trans. p. 102, 107. For example, if a 20-year-old, working for
WestPoint Stevens at the time of its bankruptcy in 2005 contracted mesothelioma, “there would
only be a 96.8% chance that the disease would not have manifested” as of the day of the trial.
Trans. p. 108. While Burkhalter was unable to quantify the probability of a claim being filed, his
report indicates that many people were exposed and that it “is very, very likely that sitting here
today, we wouldn’t know about it.” Trans. p. 109. In his opinion, the lack of claims in recent
years has little bearing on the potential for future claims. Trans. p. 109, 110.

The Commission’s expert report and testimony presents the possibility of latent future
claims with varying degrees of success depending on when a claimant is found to have contracted
the disease, when they were notified of their diagnosis, and when a claim is filed. WestPoint Home
does not refute this evidence. Though “[t]he court is not required to accept undisputed evidence
as establishing the truth where there is reason for disbelief,” there is little reason to doubt the
statistics presented by the Commission’s expert because they are consistent with a general
understanding of the latency period for asbestos claims. See Johnson v. Painter, 279 S.C. 390,
392, 307 S.E.2d 860, 861 (1983). The testimony regarding the status of latent injury claims filed
in the past and the date that the statute of limitations and statute of repose have run is not evidence
of the probability of future claims, only evidence that some claims will not qualify for payment.
See Trans. p. 40, 41, 48, 49. Whether a claim is brought within the statute of limitation and/or the
statute of repose period is a determination for the Commission’s hearing officers and the courts.

WestPoint Home has not met its burden to prove that the funds held in trust by the State
Treasurer, conclusively, will not be needed to satisfy future claims. At this point, determining
there is no possibility of a successful future claim is against the weight of the evidence presented
at trial. The inability to determine the identity of the employees at the time of the merger only
exacerbates the uncertainty of claims. In the absence of statistical evidence quantifying the
likelihood of future claims, it would be improper to speculate or determine whether all or even part
of the funds should be returned.

Although the Commission is entitled to retain the funds at issue for workers’ compensation

claims involving those employees of WestPoint Stevens, the Court and the parties here recognize
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that these funds will not be needed forever. Unfortunately, neither WestPoint Home nor the
Commission possess a list of potentially eligible WestPoint Stevens’ employees; therefore, there
IS no certainty regarding when the last possible claim expires.

The issues presented in this case may arise again. Primarily, the worker will have to
establish that his or her claim meets the requirements of both the statute of repose and the statute
of limitations. The Commission may need to develop and establish policies and procedures to
govern the ultimate disposition of the money held in the account. Further, although WestPoint
Home only purchased the assets of WestPoint Stevens, it continued to transact business. Thus, the
parties collectively must establish some policy or procedure to determine the identity of the former
employees of the WestPoint Stevens plants who were employed at the time WestPoint Stevens
ceased to exist.

ORDER

Based on the evidence presented at trial, the arguments of the parties, and the applicable
law, this Court DECLARES AND ORDERS that the Commission is entitled to hold and
administer the funds held by the State Treasurer for the purpose of paying any future claims arising
out of exposure to asbestos as a result of employment with WestPoint Stevens. Any claims for
payment related to such exposure must establish that the disease or medical condition was
contracted within two years of last exposure as required by the applicable statute of repose.
Further, after such revelation, any claims must also be filed within the statute of limitations as set
forth in the South Carolina Code.

To the extent there are any remaining outstanding motions regarding procedural or
substantive issues in this case, they are DENIED.

AND IT IS SO ORDERED.

Electronic signature to follow
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Richland Common Pleas

Case Caption: South Carolina Workers Compensation vs Westpoint Home LLC
Case Number: 2014CP4002496

Type: Order/Other

IT ISSO ORDERED!

< Alison Renee Lee
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