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Location:
564 Bull Hill RD
Gray Court S0 29645

Incident Type:
311 - Medical agsist, asgist BMS
crew

Latflong:
N 24° 347 52,457
WE2sE 415837

Laurens County Fire

Location Type: £ - Street address

EMSID: §21
FUIDC 30203
incident #: 2015160014

-+ Exposure 1D 105890707

Icident Date: 8170672013

Service
Statlon: 16
Roport Comploted by: Smifth | Jason i Dabe 0L/13/2015
Raport Reviewed by Swmith , Jason i Diater 047132015
Regort Printed by Brysun, Ashly C 1 Date: 3/18/3022 Thwe: 11016
Aldd Ldhven oy Received: Hone { Primary aotion teken: 82 ~ Standby
Total # of apparatus on call: i %“{@m # of personngd on cail b4

NARRATIVE (1)

Marestive Titha s
Marrative Author: Smith, Jason
Marrptive Date:

Harrative Apparatus 1D e
Hareative: )
LPON ARRIVAL BMS (/S WITH PATIENT. MEDIC 3 ADVISED THEY WHERE 10-4 AND WE COULD CLEAR. ALL UNITS WENT
BACK TN SERVICE.
APPARATUS

Mamber Maldng Report {Flee Onief Jason Smithy:

Incident Reviewsr (Fire Chief Jason Smithy:
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Lotation: Incident Type:
566 BULL HILL RD 143 - Grass fire
GRAY COURY 8C 286458
FOID: 30203
Latflong: Incident #: 2014-160108
N 347 34" 54157 Exposure 1 8040931
WHI B 41, 5%"’ Expasure #: 0
- -{Incident Date: 83713/2014
Location Type: £~ streﬁt addrass Clspatch Run #: 160109
Laurens County Fire
Service
Statinn: 18
Report Compileted by: Senith |, Jason £ Date: 03/1772014
Heport Reviewad by: Smith |, Jason 10 Drate: (371772004
Report Printed by Bryson, Ashiy € i Drater 3/18/2022 Time: 11516

Struchas Type: 2*?;5%@; Uger 531 - Open fang or fleld

Autornatis Bdnguishunent Systers Pregent: 0 Detectors Presant; g Cause of ignition: Unintentional

#id Given or Received: None {?ﬁmar‘g action ke 11 - Extinguishiment by fire service personnel

Losses Pre-Tncident Values

Propedy:  $008 | Property: $0.00 Chvilian Injuriss: ¢ | Fire Service Injudies a

Contents:  $0.00 Contents: $0.00 Civillan Fatalities: 8 Fie Sendce Falalities: 1]

Tedad: $0.00 Total $0.80 Yotz Casualties: L | Tobal Fire Service Casualties; @

Totsl # of apparatus on call: 2 | Total # of personnel on calk 5
NARRATIVE {1}

Marrative Tiis: n/e

Mareative Rudhor: Smith, Jason
Horrative Date:

Marvative Apparatus ID: r/a

HMarrative:

DISPATCHED TO A BRUSH FIRE. UPON ARRIVAL FOUND A UNATTENDED CONTROL BURNING THAT HAD GUT OUT OF
HAHND, FD EXTINGUISHED THE FIRE T THE YARD AND THE BARKEL: THE FIRE BURNED SOME OF THE YARD OGN TWO
PROPEXTIES. AFTER GATHERING INFO AND ADVISING THE ONE BURNING THE BURNING REGULATIONS ALL FIRE UNITS
CLEAR THE SCENE,

APPARATUS
Fire Controlled Date / '&"w 3I15/3044 3026 P
’ § pissd
" Tanker & pumper combination
] ,5@&95:%@

Humber 0F People not on spparstus: 3
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FIRE

Acres Burned Acres Burn From

2 THat
‘ None or Less Than One Wildland Form F§£se
Arey OF Firs Origin Open area, outside; intiuted are Heat Souwrce Heat spread from
farmiand, field ) . - another fire, other
Ttem Firet Ignited Light vegetation - not crop, Fire Is Confined To
i including grass ) Object Of Ovigin o
Type Of Material o . Cause Of Ignition Unintentional
Factor Contributing To " .
Ignition i)ndetermmeyd» ‘
Human Factors X .
Contributing Unattfsnded or ungu;zerfz,sed ;;er?wn,
Estimated Age Of Sex Of Person Involved Mate
Person Involved
PEGPLE -~ PERSON 1
1s Gwner ) False Business Name } o )
Telephone Number ) ! Involvement - the person burning, that left fire unattended
Name . Mauice Powers  Date of Birth
Address 565 BULL HILL RD GRAY COURT, 5C 29645+

Mamber Making Report {Fire Chief Jason Smith):

Incident Reviewer (Fire Chief lason Smith)
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Location: © iIncident Type:

66 BULL ML RD 504 - Sepvive Call, other
GRAY COURT 8¢ 29845

FDID: 30203
Latflong: Incident #: 2026-160010%
M 34° 3% 3837 Exposure 1D 47361148
W g2 5 19,087 Bposure #1.0

: Incident Date: 83/167/2020
Location Typs: § - Street address Lispatch Run #: 4687202000109

Laurens County Fire
Service
Staon: 16
Report Completed by Keltelr , Michael i Date 03/16/2020
Report Reviewed by Kellolr , Michae! jirH Dater 0371642020
Raport Privted by Bryson, Ashly C £ Oabe: 312022 Time: 11013
Sruckure Type: @ Praperly Usel 419~ Lor 2 Tawmily dwelling

Automatic Extinguishment System Present; 0 Detectors Presant: £ Cause of Ipnition:

Hid Glven or Recsived: None !?ﬁma?y ackion teken . B0 -~ Information, investigation & enforcement, sther

Losses Pre-incident Values
Propaty: Property: Chlian Injuries: 8§ |Fire Service Injuries: /]
Cortents: Cortents: Civilian Fatalities: & | Fire Sepvice Fatalities: o
Total: Total Total Casualties: g sl Fre Service Casualties: o
fal @ of apparatus on calls 1 |Total # of personnel on calf: i
APPARATUS
Unit v 1621
Typu: ‘ R Medicat & rescue unit, other
Use: ; A . Drher e
Response Mode: ) P&: Lights or Sirens

\ﬁsgaﬁfzﬁgﬁ 134746
03/16/2020 13:23:27

In Service ‘ o ;15{@29 13: 3&4@

ﬂmwmtn&mmmﬁ

Mernber Maxding Report (Assishint ChiefINT Michas! Kelleit):

Indident Revicwer (Assistant ChiefINT Michas! Kalletty:
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Laurens County Fire

Laation Type: 1 - Street address

Loeation: Intident Type:
BA4 BULLHALRD 500 - Service Call, other
GRAY COURY 8¢ 29645

FOID: 30263
Latflong: Incident #: 2019-1604068
# 34° 35 3.47 Exposure 1D: 43757034
WR2 B 017 Exposure £:

Invident Date: 107/26/2019

Dispatch Run #: 167201800498

Service
Station: 186
Ropurt Completed by: Kalielt , Michasl i Date: 16/26/2019
Report Reviewed by: Kallelt , Michael i Dok 1012612038
Raport Printed by: Bryson, Ashly € o Date: 3/18/2022 Thne: 11:17
Struckisrs Tyoe: }%Bm;;ﬁzi*y tger 418 - 1 or 2 family dwelling
Autormatic Extinguishment System Present: O3 petectors Present: ] Cause of fgnition:
Aid Given or Regeived: fone §Wmary action taken: 86 - Investigate
Lasses Pro-incident Valuse
Property: Property: Chvitian Injuries: @ {Fire Service Injuries: Fr
Coptents: Contends: Civilian Fatalitios: & iFire Service Falslities: (1]
Tokal: Todzal: “fotal Casualties: & | Total Fire Service Casualties: g
Total # of apparatus on call: 2 %Tmai # of personnel on call: 4
Nareative from dispatel:
201810726 1710044
SAID THAT HER NEIGHBORS ARE BURNING SOMETHING / SAID ITS 4 STRONG SMELL BUT THEY DONT SEE ANY ALAMES
O ANYTINGS
2019710726 (7:24:43
167 - 1652
OLB710726 17:22:06
187 - 1621
20326 172620
16T - 1852
2019710726 17:28:43
16T - 555 BULL HILL RD
2019710726 1723434

16T - ILLEGAL BURN-OUT BEFORE ARRIVAL

Member Making Report {Assistunt Chief-INT Michael Kellelt):

Incident Reviewer (Assistant Chief-INT Michae! Kellett):
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Lecation: Incident Type:

544 BULL HILL RD 581 « Unauthorized burning
Gray Court $C 294645

FOED: 30203
Latflong: - iinddent #: 2013-130202
P 34° 353 Exposure ID: 7091640
Wa1TE 1977 Exposure #: 8
e e e (Tl Db 398 V30 2OLR

Location Type: 1 - Shreet nddrass

Laurens County Fire

Service
Statior: 16
Baport Compleled by ot Completed
Report Reviewed by: Mot Reviewed
Reaport Printed by Bryson, Asily C i Date: 3/1B/2022 Time: 1118

Structure Typs: | Property Use: 419 - 1 ov 2 family dwelling

Automatic Extinguishanent System Present: 1§ factons Present: U cause of Tgniion:

Aid Given or Received: Mone i?ﬁmary action taken: 11 - Extinguishmaent by fiee servive personnel

S HhNotes Page 19 %UPON ARRIVAL, FOUND AN ILLEGAL BURN. 7D EXTINGUISHED THE FIRE,

Losses Pre-Incident Yelues

Fropety: $6.00 Proparty: $oa0 Civilian Injuries: @ | Fire Service Infuries: k4]

Contents:  $6.00 Contents: $0.60 Lhvilian Fatalites: § | Fire Service Fatalities: 4]
Tetak $0.00 Teskal: 0,00 Totat Casunities: G | Total Fire Service Casualties: G

Yotz # of apparatus on call: 1 |Yotal # of personnel on call: 1
MARRATIVE {13

Marrative Title: n/a

Harrative Authon

Hareative Date:

Harrative Apparatus ID: nfa

farvative:

APPARATUS

not cordain an Incident Apparatus Transaction. The apparatus ITMPRY is not an actual unit.

NOTE: The following apparstus information was generated from a NFIRS imported incident that did

PR
. Urdetermined

A Quarters p v bl ot Bt
iy Sorvice 05 (20720613 15:

Number OF People not on spparatus: 0
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PEOPLE -~ PERSON 1

is Owmner
Address

True

Business Name
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS FOR THE EIGHTH JUDICIAL CIRCUIT
Guadalupe J. Colorado and Sandra B. CASE NO.: 2021-CP-30-000256
Colorado,
Plaintiff,

Ve NOTICE OF MOTION AND MOTION
Maurice Powers, FOR TEMPORARY INJUNCTION

Defendant.

You will please take NOTICE that the Plaintiffs, Guadalupe J. Colorado and Sandra B.
Colorado, by and through their undersigned attorney, respectfully move this Court at such time
as the matter may be scheduled and heard, for a Temporary Injunction, pursuant to Rule 65 of
the South Carolina Rules of Civil Procedure, restraining and enjoining the Defendant from any
and all painting activities on his property in violation of the County Blend subdivision restrictive

covenants.

Unless this Motion is granted, it is anticipated that the Defendant will continue to act
independently in violation of the restricted covenants. The Plaintiffs have already, and will
continue to suffer irreparable loss, damage, or injury as a result of the deliberate actions of the
Defendant. The Plaintiffs believe the Defendant will continue to paint vehicles, causing further

irreparable harm as a result of Defendant’s actions.

This motion is based on the following allegations:

1. Defendant’s painting of automobiles has substantially and unreasonably interfered with

the Plaintiffs’ use and enjoyment of their property. Due to the Defendant’s painting,
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Plaintiffs have been restricted from enjoying their yard as well as have started to smell
the paint fumes within their dwelling.

2. Plaintiffs will likely succeed on the merits as the Defendant’s actions violate multiple
covenants that run with the property (Exhibit A).

a. His operation of painting automobiles for money is likely a per se business as well
as is likely an industrial use of his property in violation of restrictive covenant
(A).

b. Upon information and belief, when Defendant started painting on his property, he
used his garage for the painting of automobiles in violation of restrictive covenant
D.

c. The painting, fumes from the painting, and constant traffic as a result of
Defendant’s operations constitute noxious and offensive activity in violation of
restrictive covenant (K).

3. Should the Defendant be allowed to continue until such time as the issue over whether his
actions are in violation of the covenants can be resolved, the Plaintiffs will continue to
suffer irreparable harm.

4. The Plaintiffs would further assert that they will likely succeed on the merits of the
litigation and that there is no adequate remedy at law to protect the Plaintiff. The
temporary injunction is needed to preserve the status quo to avoid possible irreparable

injury to the Plaintiffs’ pending the litigation of the claims asserted in this action.

Based on the foregoing and the common and statutory laws of the State of South Carolina,

the pleadings filed herein, affidavits, and legal memoranda that may be hereinafter filed with the
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Court, the Plaintiffs respectfully ask that the Court issue a temporary injunction enjoining the

Defendant from painting any automobiles during the pendency of this case.

Plaintiffs request that the Court:

1. Schedule a hearing on the Plaintiffs motion for a temporary injunction no later than ten
(10) days from notice to the Defendant;

2. Issue a Temporary Injunction restraining and enjoining the Defendant from any and all
painting activities on his property;

3. For such other and further relief that this Court may deem just and proper to protect the

interests of the Plaintiffs during this litigation.

Respectfully Submitted,

_s/ Christian H. Thorndike
Christian H. Thorndike, ID No. 103697
cthorndike@roecassidy.com
Roe Cassidy Coates & Price, P.A.
Attorneys for Plaintiff
Post Office Box 10529
Greenville, S.C. 29603
Date: May 28, 2021 (864) 349-2600
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LAURENS COUNTY CLERK OF COURT

STATE OF SOUTH CAROLINA ) RESTRICTIVE AND PROTECTIVE OOVENANTS
) Lots 1 through 9
COUNTY  OF  LAURENS ) Country Blend Subdivision

The following Restrictive and Protective Covenanta
are hereby Lmposed by the undersigned, David L. Motes and Robert W.
Whitesides, who are the owners at the present of lots 1 through 9 as shown
on Plat of Survey entitled, "Plat Showing 'Country Blend' Subdv. Surveyed At
The Request of: David Motes and Robert Whitesides Laurens County, South
Carolina™, mude by N.W. Reynolds land Surveying, dated July 14, 1993,
revised August 27, 1993, and recorded September 29, 1993 in the Office of
the Clerk of Court for Laurens County, South Carolina in Plat Book 62
at page _p72 . These Restrictive and Protective Coverunts are to nm
with the land and be appurtenant thereto, and shall be binding upon all
persons claiming under them or owning property therein for a period of
twenty (20) years at which time said Restrictive and Protective Covenants
shall be automatléally extended for successive periods of ten (10) years

each, unless an instrument adopted and executed by three-fourths (3/4) of !

the owners of the lots of the subdivision, with each lot as shown on said
recorded plat to have ore vote, ls placed upon record agreeing to change,
amend, alter or delete the said Restrictive and Protective Covenants In
whole or in part, The specific Restrictive and Protective Covenants are as
follows, to—wit:

A. The sald lots shall be used for residential purposes only and no part of
said lots shall be used for any business, commerclal, mercantile, or
industrial purpose. )

B. Not more than one (1) single family dwelling house or mobile home shall
be constructed, erected or placed on each lot.

C. Mo residential dwelling house shall be constructed, erected or placed
upon any lot of less than 600 square feet of heated living space exclusive
of porches and garages.

D. Mo mobile home less than ten (10) feet in width and forty (40} feet in
length shall be constructed, erected or placed upon any lot.

£. No dwelling house or mobile home shall be constrnucted, erected or placed
neatrer than 50 feet to the centerline of the road upon which the lot faces,

1- -

b AL

e S

[

i

A

952000€dDT202#3SVO - SY31d NOWWOD - SNIINVYT - INd G€:2 82 AeIN T20Z - 3114 ATTVOINOY.LO3 13





P-R P

R ——— e e e ey

e 343
LAURENS COUNTY CLERK OF COURT

nor nearer than 10 feet to any side line.

F. Any dwelling house or mobile home constructed, erected or placed on any
lot shall be uderpimned or shall have the base skirted with a material
matching the exterior of the house or with brick or rock weneer permanently
placed as skirting around the bottom In such a mammer that no open space
beneath the dwellirg house or mobile home is visible and shall be of new or
good quality material.

G, There shall be no Llmoperative or junk vehicles or parts of same stored
or placed on any lot at any time. Any motor vehicle for which a current \L
license plate has oot been obtained and displayed within sixty (60) days |
shall be considered inoperative or junk.

H. No rubbish, garbage, trash, abandoned, dismantled, Lnoperative equipment
or other unsightly materials shall be permitted to remuln or be stored on
any lot and all trash, garbage or other waste shall be kept in an
appropriate containrer and disposed of in a sanitary manner.

I. All garages, storage buildings or barns may be used incidential to
residential purposes only and shall not be rundown or dilapidated.

J. Mo livestock, animals or fowl, except the following may be kept or
maintained on said lots:

(a) Not more than two dogs or two cats or one of each per lot;

(b) Mot more than six chickens, turkeys, ducks, geese or rabbits or a
combination of not more than six per lot; -

AlL animals or fowl must be properly contolled personally, by fences, or
pens in such a manner that they do oot encroach on adjoining lots or
create a health hazard or miisance to any property owner within the
subdivision. Mo animals or fowi shall be kept, bred, or maintained for
commercial purposes on said lots.

K. No noxious or offensive activitity shall be carried on or upon said lots
and nor shall anything be done thereon which may become a substantial
annoyance or nuisance to the owners of the other lots.

L. There is expressly reserved to David L. Motes and Robert W. Whitesides, |

their heirs or assigns an easement and right-of-way fifteen (15') feet in
width upon and across the front of each lot adjoining the highway

-

STy T L
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right-of-way. The said fifteen (15') feet eusement and right-of-way shall ‘1
be for the use of the transmission and piping of water andfor sewage and for
cther utilities whether such pipe line or lines art other utilities be for
private, commmity or public use. ‘
M. All sewage disposal or sewage systems placed on said lots shall comply ‘
with all local, county, state, and health department rules and regulations
in all respects.

N. These Restrictions and Protective Covenants may be enforced by a
proceeding tn law or in equity by the owner or owners of lots in the '
subdivision against any person or persons violating or attempting to violate :
any of the Protective Coverunts and Restrictions and such action may be to
restrain a violation, remove a violation, or recover damages resulting from
such a viclation.

0., If uny of these Restrictions and Protective Coverunts shall be held to
be invalid by reason of an Order of a Court of competent jurisdiction, such -
Order shall mot affect any other provisions of these Protective Covenants |
and Restrictions and said cther provisions shall remain In full force and
effect. )

P. The failure to enforce any of the Restrictions and Protective Covenants
herein contained, however long, shall not be deemed a waiver of the right to
do so hereafter, as to the same breach or as to a breach occurring prior or !
subsequent thereto and shall not bar or affect its enforcement, :

IN WITNESS WHEREOF, we have hereunto set our hands and seals
this 29th day of September, 1993 at laurens, South Carolina.

Qﬁ‘ (SEAL)
. e85

L . (SEAL)

SIGNED, Sealed and
Delivered in the Presence of:
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STATE OF SOUTH CAROLINA )
)

COUNTY  OF LALURENS )

PERSONALLY appeared before me the undersigned and
made oath that (s)he saw the within named David L. Motes and Robert W.
Whitesides sign, seal and as their act and deed deliver the within

PROBATE -

Restrictive and Protective Covenants and that (s)he with the other witresg |

witnessed the execution thereof,
SWORN to before me this
29th day of September, 1993

m;\. Qk . Q&Q.)JE- (SEAL)

Notary Public [or South Caroiina
My Commission Expires: ({.q-z2002
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS FOR THE EIGHTH JUDICIAL CIRCUIT

Guadalupe J. Colorado and Sandra B. Colorado, CASE NO.: 2021-CP-30-000256

Plaintiff, PLAINTIFFS’ MEMORANDUM IN

SUPPORT OF MOTION FOR

Vs. TEMPORARY INJUNCTION

Maurice Powers,

Defendant.

Plaintiffs Guadalupe and Sandra Colorado (the “Colorados”) submit the following
memorandum of law in support of their motion for Temporary Injunction enjoining Maurice
Powers (the “Defendant”) from violating the restrictive covenants on his property. The
Defendant’s violations include, among other things, painting vehicles on his property. This
violation poses an immediate risk of harm that continues to endanger the health and safety of the
Colorados. The Defendant not only continues to violate the covenants despite requests to stop but

has increased his painting operations at his property during the COVID-19 pandemic.

Based upon the facts identified below and the application of law to those facts, the
Colorados are entitled to immediate injunctive relief to prevent such further harm. Specifically,
the Colorados respectfully request an order granting the injunction to stop all painting operations

on the Defendant’s property.

FACTS

The Colorados are owners of real property located in Gray Court, South Carolina within

the Country Blend Subdivision. (Affidavit of Sandra Colorado at § 2, attached hereto as Exhibit
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1; Affidavit of Guadalupe Colorado at 9 2, attached hereto as Exhibit 2). The Colorados purchased
their property in or around 1996. (Exh. 1 at 9 2). The Colorados also purchased a neighboring

property on August 30, 2016. (Exh. 2 at 92).

The Colorados’ lots, as well as the Defendant’s lot, are subject to Restrictive and Protective
Covenants dated September 29, 1993 (hereinafter the “Covenants”, attached hereto as Exhibit 3)
that were originally recorded in the Laurens County Register of Deeds on September 29, 1993, at

Book 296, Page 347.

The Defendant is the owner of real property located directly next to the Colorados’ lots.
(Exh. 2 at q 3). The Defendant purchased the property on June 23, 2011. (/d. at § 3). The
Defendant’s property is also part of the Country Blend subdivision and is subject to the Covenants.

(Id. at 9 2).

Before the Defendant moved next door, the Colorados experienced no significant health
issues. (Exh. 1 at 9 2). The Colorados were also able to freely use their land as they wished. (Exh.
2 at 9§ 6). Since 2014 this ability to use their lot freely has been hindered and was hindered even
more during the COVID-19 Pandemic. /d. This is all because of the Defendant’s business of

painting cars. /d.

Mrs. Colorado has experienced numerous allergic reactions due to the paint fumes
permeating not only her back yard but also her home. (Exh. 1 at § 4). Mrs. Colorado, at her
allergist’s request, started keeping a journal of things that may trigger her allergies. (/d. at § 3).
Once the paint fumes were discovered, Mrs. Colorado attempted to keep track of when she could
smell the paint fumes. (/d. at § 4). Between January 2014 and May 2019, she documented

approximately twenty-four times the paint fumes triggered a reaction. (/d. at§ 7). Between January
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2020 and July 2021, she documented a significant increase with approximately 46 triggering

events due to paint fumes. (Id. at 9 8).

As shown in the Complaint and this memorandum, the Defendant flagrantly disregards his
obligations to abide by the covenants. Despite multiple requests by the Colorados and ample
opportunity to cure, the Defendant refuses to correct this situation, causing health and safety issues

for the Colorados.

ARGUMENT

The Colorados are entitled to a preliminary injunction under Rule 65, SCRCP and S.C.
Code Ann. § 15-43-30, enjoining Defendant from further violations of the covenants. In
determining whether to grant a preliminary injunction, the Court must consider whether the
moving party alleges “facts which appear to be sufficient to constitute a cause of action for
injunction; and , second, on the entire showing from both sides it must appear, in view of all the
circumstances, that the injunction is reasonably necessary to protect the legal rights of the plaintiff
pending the litigation.” Columbia Broad. Sys., Inc. v. Custom Recording Co., 258 S.C. 465, 471,
189 S.E.2d 305, 308 (1972). Generally, for a preliminary injunction to be granted, the plaintiff
must establish that: (1) he would suffer irreparable harm if the injunction is not granted; (2) he will
likely succeed on the merits of the litigation; and (3) there is an inadequate remedy at law. 4AJG
Holdings, LLC v. Dunn, 382 S.C. 43, 51, 674 S.E.2d 505, 508 (Ct. App. 2009). ). The plaintiff's
complaint must allege facts sufficient to constitute a cause of action for injunction and demonstrate
it is reasonably necessary to protect the legal rights of the plaintiff pending in the action. Peek v.
Spartanburg Reg'l Healthcare Sys., 367 S.C. 450, 454, 626 S.E.2d 34, 36 (Ct.App.2005); County

of Richland v. Simpkins, 348 S.C. 664, 669, 560 S.E.2d 902, 904 (Ct.App.2002).
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“Before granting an injunction, the trial court should balance the equities: the court should look
at the particular facts of each case and the equities of each party and determine which side, if any,
is more entitled to equitable relief.” Peek, 367 S.C. at 455, 626 S.E.2d at 36-37. The purpose of
an injunction is to preserve the status quo and prevent possible irreparable injury to a party pending
litigation. Id. The plaintiff is not required to prove an absolute legal right when seeking a
preliminary injunction, but the plaintiff must present a reasonable question as to the existence of
such aright. Id. at 456, 626 S.E.2d at 37. “When a court is requested to issue a temporary injunction
it may consider the merits of a case to the extent necessary to determine whether a temporary
injunction is appropriate.” Helsel v. City of N. Myrtle Beach, 307 S.C. 29, 32,413 S.E.2d 824, 826
(1992). “Once a prima facie showing has been made entitling the plaintiff to injunctive relief, a
temporary injunction will be granted without regard to the ultimate termination of the case on the

merits.” Id.

1. THE COLORADOS WILL SUFFER IRREPARABLE HARM IF THE
INJUNCTION IS NOT GRANTED AND THERE IS NO ADEQUATE REMEDY AT

LAW.

Whether “a wrong is irreparable, in the sense that equity may intervene, and whether

there is an adequate remedy at law, are questions that are not decided by narrow and artificial

rules.” Kirk v. Clark, 191 S.C. 205, 211, 4 S.E.2d 13, 16 (1939). “An action to enforce restrictive
covenants by injunctions is in equity.” S.C. Dep't of Natural Res. v. Town of McClellanville, 345
S.C. 617, 622, 550 S.E.2d 299, 302 (2001). The Colorados will suffer irreparable harm if the
requested temporary injunction is not granted. The Colorados will continue to be forced to remain

indoors and unable to use their backyard. Mrs. Colorado will continue to have allergic reactions
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and Mr. Colorado will continue to worry about his wife’s health. Due to the COVID-19 pandemic,
not only has the Defendant’s operations increased but the Colorados have been forced to remain
home more causing them to endure the fumes more often. These harms to the Colorados are far
from theoretical; they are immediate and ongoing. The Colorados have documented numerous

problems from the Defendant’s painting operation.

The Defendant’s operations constitute irreparable harm and an intrusion of the Colorados’
rights that cannot be compensated with monetary damages. The Colorados have a justified right
to rely on the property restrictions and their enforceability. The Colorados look to the equitable
powers of the Court for injunctive relief to prevent further harm. To whatever extent it may be
burdensome or costly for the Defendant to cease operations on the property is entirely self-
inflicted. Further, the Defendant does not have to stop his operations; he will not be prohibited
from running his paint shop in another suitable location even if the temporary injunction is granted.

As a result, injunctive relief is not only appropriate but necessary.

2. THE COLORADOS ARE LIKELY TO SUCCEED ON THE MERITS.

The Colorados have made claims for breach of restrictive covenants, nuisance, and injunctive
relief. Courts tend to strictly interpret restrictive covenants, and to enforce a restrictive covenant,
a party must show that the restriction applies to the property either by the covenant's express
language or by a plain and unmistakable implication. Buffington v. T.O.E. Enterprises, 383 S.C.
388, 392, 680 S.E.2d 289, 291 (2009). The Defendant’s painting activities violate the following

covenants:

(A) “The said lots shall be used for residential purposes only and no part of said lots shall be

used for any business, commercial, mercantile, or industrial purpose.”
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(K) “No noxious or offensive activity shall be carried on or upon said lots and nor shall
anything be done thereon which may become a substantial annoyance or nuisance to the owners

of the other lots.”

(N) “These Restrictions and Protective Covenants may be enforced by a proceeding in law or
in equity by the owner or owners of lots in the subdivision against any person or persons violating
or attempting to violate any of the Protective Covenants and Restrictions and such action may be

to restrain a violation, remove a violation, or recover damages resulting from such a violation.”

(P) “The failure to enforce any of the Restrictions and Protective Covenants herein contained,
however long, shall not be deemed a waiver of the right to do so hereafter, as to the same breach

or as to a breach occurring prior or subsequent thereto and shall not bar or affect its enforcement.”

The Colorados have the right to enforce the covenants per paragraph (N) of the covenants.
The Colorados have attempted to enforce the covenants by other means including but not limited
to contacting DHEC and Laurens County; ultimately, nothing has resolved the problem. While the
Colorados have not enforced the covenants through the court system, this is not a waiver of their
right to do so, per paragraph (P) of the covenants. The Defendant’s operation of painting
automobiles for money is a per se business as well as an industrial use of his property in violation
of restrictive covenant (A). The painting, fumes from the painting, and constant traffic as a result
of Defendant’s operations constitute noxious and offensive activity in violation of restrictive
covenant (K). The painting, fumes from the painting, and constant traffic has also become a

substantial annoyance and a nuisance to the Colorados, again in violation of restrictive covenant

(K.
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For these reasons, the Colorados are likely to succeed in their action seeking to have the

Court declare that the Defendants activities violate the covenants.

3. THE TEMPORARY INJUNCTION SHOULD BE GRANTED WITHOUT A BOND.

Rule 65(c), SCRCP, provides that:

Except in divorce, child custody and non-support actions where the giving of security is
discretionary, no restraining order or temporary injunction shall issue except upon the
giving of security by the applicant, in such sum as the court deems proper, for the payment
of such costs and damages as may be incurred or suffered by any party who is found to

have been wrongfully enjoined or restrained.

While a temporary injunction generally cannot be issued without a bond, S.C. Code Ann. § 15-43-
30 allows for a Court to issue a temporary writ of injunction, without bond, upon the presentation
of a petition, therefore, alleging that the nuisance complained of exists. The existence of such
nuisance shall be made to appear to the satisfaction of the court or judge by evidence in the form
of affidavits, depositions, oral testimony or otherwise, as the complainant may elect. S.C. Code
Ann. § 15-43-30. The Colorados’ chief complaint is of the toxic fumes produced by the
Defendant’s operations. The Colorados believe that based on their complaint, this memorandum,
and affidavits that the Court can issue an injunction without bond due to the nature of the case. In
the event the Court deems a bond is necessary, the Colorados respectfully request the Court to take
into account all facts, including the Defendant’s ability to paint elsewhere, in the determination of

an amount.
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CONCLUSION

The balance of equities favors the Colorados, and the Court should enjoin the Defendant
from continuing painting cars at his residence. The Colorados have invested a tremendous amount
of time and resources over the years in protecting their rights, health, and safety. The Defendant’s
conduct has injured and continues to injure the Colorados. Additionally, if the Defendant is
allowed to continue his painting operation at his residence, there is a substantial risk that this
violation of the covenants and nuisance will cause even more damage to the Colorados’ health and

safety.

Therefore, this Court should enter a Temporary Injunction requiring the Defendant to cease
operation of his painting on his residence. The Colorados respectively request the Court waive any

bond requirement, pursuant to S.C. Code Ann. § 15-43-30, due to the nature of the relief requested.

Respectfully Submitted,

_s/ Christian H. Thorndike

Christian H. Thorndike, ID No. 103697
cthorndike@roecassidy.com

Roe Cassidy Coates & Price, P.A.
Attorneys for Plaintiff

Post Office Box 10529

Greenville, S.C. 29603

(864) 349-2600

Date: July 23, 2021
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EXHIBIT 1

STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS FOR THE EIGHTH JUDICIAL CIRCUIT
Guadalupe J. Colorado and Sandra B. Colorado, CASE NO.: 2021-CP-30-000256
Plaintiffs, AFFIDAVIT OF
SANDRA B. COLORADO
Vs,
Maurice Powers,

Defendant.

PERSONALLY APPEARED, before me the undersigned who being duly sworn deposes

and says as follows:

1.

I am Sandra Colorado and am over eighteen years old, a South Carolina resident, suffer
from no cognitive disabilities, and am competent to testify to the matters stated in this
affidavit.

My principal residence, since 1996, is 544 Bull Hill Road, Gray Court, SC, 29645 and I
experienced no major health issues prior to Mr. Powers moving next door in 2011.

On December 16, 2014, I started seeing an allergist for sinus infections and known allergic
reactions. I was prescribed medication to alleviate some of the symptoms and was also
tested for known allergies. Despite the medication, I continued to suffer headaces, nausea,
and face swelling, Eventually the allergist recommened that I journal potential triggers to
help determine the cause.

One night in early 2015 I noticed the smell of paint fumes coming from Mr. Powers’
property through the A/C system and determined that was the cause of my allergic
reactions.

Upon discovery of the paint fumes in my home, I contacted the local authorites. I further
contacted Mr. Chuck Bobo, a building official with Laurens County, filing a nuisance
complaint.

On September 19, 2017, I contacted the Whiteside Law office to seek help. The properties
are subject to restrictive covenants which Mr. Whiteside had filed. Mr. Whiteside wrote a
letter to Mr. Powers informing him of the violations of the restrictive and protective
covenants.

I have documented numerous occasions when the painting has occurred prior to the

pandemic of COVID-19. This includes, but is not limited to, January 23, 2014; March 1,
2014; May 31, 2014, February 15-19, 2015; August 19, 2015; July 14, 2017; November
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15, 18, 19, 2017; January 1, 16, 2018; February 22, 2018; March 27, 28, 2018; April 8, 13,
2018; May 14, 2018; November 10, 2018; January 22, 30, 2019; and May 16, 2019.

8. Once the COVID-19 Pandemic occurred, Mr. Powers continually increased his operation
of painting. This includes, but is not limited to, January 1, 12, 20, 2020; February 4, 2020,
March 29, 2020; April 18, 2020; June 9, 11, 12, 2020; July 1, 8, 23, 28, 2020; August 2,
11, 17, 2020; September 15, 23, 28, 2020; October 1, 4, 5, 6, 7, 14, 16, 20, 27, 2020;
November 18, 19, 2020; December 4, 23, 2020; January 18, 2021; March 6, 9, 10, 29,
2021; April 6, 24, 28, 29, 2021; May 20, 2021; June 17, 2021; and July 1, 2, 2021.

9. I continue to have allergic reactions and suffer from several other health issues. I continue
to have anxiety because I am not be able to control the allergic reactions. While my allergist
has suggested controlling the triggers, the paint fumes have continually come into my home
allowing no possible way to stop the reaction.

SWORN TO AND SUBSCRIBED )
before me this the L% )
day of 2021 ) BY:
) Sandra Colorado
) 544 Bull Hill Road
o ) Gray Court, SC 29645
VLA rs) )
No  Public for SC )
My Commission Expires: ¢ 2% 27)
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EXHIBIT 2

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS FOR THE EIGHTH JUDICIAL CIRCUIT

Guadalupe J. Colorado and Sandra B. Colorado, CASE NO.: 2021-CP-30-000256
Plaintiffs, AFFIDAVIT OF

GUADALUPE J. COLORADO
Vvs.

Maurice Powers,

Defendant.

PERSONALLY APPEARED, before me the undersigned who being duly sworn deposes
and says as follows:

1. 1am Guadalupe Colorado and am over eighteen years old, a South Carolina resident, suffer
from no cognitive disabilities, and am competent to testify to the matters stated in this
affidavit.

2. My principal residence, since 1996, is 544 Bull Hill Road, Gray Court, SC, 29645. I am
also owner of the property next door located at 520 Bull Hill Road. Our properties, as well
as Mr. Powers’ property, are subject to the covenants for the Country Blend Subdivision.

3. My wife, Sandra Colorado, experienced no major health issues up until around when Mr.
Powers moved in next door, 566 Bull Hill Road, in 2011.

4. Mr. Powers continually paints cars on his property in violation of the covenants.

5. Because of the paint fumes entering our house at night, my wife has been to the hospital
for excessive swelling in her face.

6. Because of Mr. Powers we have lost the ability to use our backyard freely because of the
fumes in the air.

7. Because of Mr. Powers’ painting operations we continually have strangers coming to our
house looking for him; this causes me concern about my families safety.

8. I will continue to be concerned about my families health and safety as long as the painting
continues.

(Signature on following page)
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SWORN TO AND SUBSCRIBED
before me this the .2 rg
day of , 2021

(LS)
Not  Publi for C
My Commission Expires: & 2% 71)

)
)
)
)
)
)
)
)

BY:

544

adalupe Co orado
544 Bull Hill Road
Gray Court, SC 29645

/T
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EXHIBIT 3

MEzam— L,

LIS FEE

4 Cost PAID. "

i

P

P29 gy CONTY  OF  LARENS )

W CHCH Gianarr

TREASURER

LAURENS COUNTY

&t

_.STATE OF SOUTH CAROLINA )

sy oaft'R
e 3%

LAURENS' COUNTY CLERK OF COURT

RESTRICTIVE AND PROTECTIVE OOVENANTS
) Lots 1 through 9

Country Blend Subdivision

The following Restrictive and Protective Covenanta
are hereby Imposed by the undersigned, David L. Motes and Robert W.
Whitesides, who are the owners at the present of iots 1 through 9 as shown

on Plat of Survey entitled, "Plat Showing 'Country Blend' Subdv. Surveyed At !

The Request of: David Motes and Robert Whitesides Laurens County, South
Carolina™, mude by N.W. Reynolds land Surveying, dated July 14, 1993,
revised August 27, 1993, and recorded September 29, 1993 in the Office of
the Clerk of Court for Laurens County, South Carolina in Plat Book 62

at page _p72 . These Restrictive and Protective Coverunts are to nm
with the land and be appurtenant thereto, and shall be binding upon all
persons claiming under them or owning property therein for a period of
twenty (20) years at which time said Restrictive and Protective Covenants
shall be automatléally extended for successive periods of ten (10) years

each, unless an instrument adopted and executed by three-fourths (3/4) of !

the owners of the lots of the subdivision, with each lot as shown on said
recorded plat to have ore vote, ls placed upon record agreeing to change,
amend, alter or delete the said Restrictive and Protective Covenants In
whole or in part, The specific Restrictive and Protective Covenants are as
follows, to—wit:

A. The sald lots shall be used for residential purposes only and no part of
said lots shall be used for any business, commerclal, mercantile, or
industrial purpose. )

B. Not more than one (1) single family dwelling house or mobile home shall
be constructed, erected or placed on each lot.

C. Mo residential dwelling house shall be constructed, erected or placed
upon any lot of less than 600 square feet of heated living space exclusive
of porches and garages.

D. Mo mobile home less than ten (10) feet in width and forty (40} feet in
length shall be constructed, erected or placed upon any lot.

£. No dwelling house or mobile home shall be constrnucted, erected or placed
neatrer than 50 feet to the centerline of the road upon which the lot faces,

1- -
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e 343
LAURENS COUNTY CLERK OF COURT

nor nearer than 10 feet to any side line.

F. Any dwelling house or mobile home constructed, erected or placed on any
lot shall be uderpimned or shall have the base skirted with a material
matching the exterior of the house or with brick or rock weneer permanently
placed as skirting around the bottom In such a mammer that no open space
beneath the dwellirg house or mobile home is visible and shall be of new or
good quality material.

G, There shall be no Llmoperative or junk vehicles or parts of same stored
or placed on any lot at any time. Any motor vehicle for which a current
license plate has not been obtained and displayed within sixty (60) days
shall be considered inoperative or junk.

H. No rubbish, garbage, trash, abandoned, dismantled, Lnoperative equipment
or other unsightly materials shall be permitted to remuln or be stored on
any lot and all trash, garbage or other waste shall be kept in an
appropriate containrer and disposed of in a sanitary manner.

I. All garages, storage buildings or barns may be used incidential to
residential purposes only and shall not be rundown or dilapidated.

J. Mo livestock, animals or fowl, except the following may be kept or
maintained on said lots:

(a) Not more than two dogs or two cats or one of each per lot;

(b) Mot more than six chickens, turkeys, ducks, geese or rabbits or a
combination of not more than six per lot; -

AlL animals or fowl must be properly contolled personally, by fences, or
pens in such a manner that they do oot encroach on adjoining lots or
create a health hazard or miisance to any property owner within the
subdivision. Mo animals or fowi shall be kept, bred, or maintained for
commercial purposes on said lots.

K. No noxious or offensive activitity shall be carried on or upon said lots
and nor shall anything be done thereon which may become a substantial
annoyance or nuisance to the owners of the other lots.

L. There is expressly reserved to David L. Motes and Robert W. Whitesides, |

their heirs or assigns an easement and right-of-way fifteen (15') feet in
width upon and across the front of each lot adjoining the highway

-

STy T L
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right-of-way. The said fifteen (15') feet eusement and right-of-way shall ‘1
be for the use of the transmission and piping of water andfor sewage and for
cther utilities whether such pipe line or lines art other utilities be for
private, commmity or public use. ‘
M. All sewage disposal or sewage systems placed on said lots shall comply ‘
with all local, county, state, and health department rules and regulations
in all respects.

N. These Restrictions and Protective Covenants may be enforced by a
proceeding tn law or in equity by the owner or owners of lots in the '
subdivision against any person or persons violating or attempting to violate :
any of the Protective Coverunts and Restrictions and such action may be to
restrain a violation, remove a violation, or recover damages resulting from
such a viclation.

0., If uny of these Restrictions and Protective Coverunts shall be held to
be invalid by reason of an Order of a Court of competent jurisdiction, such -
Order shall mot affect any other provisions of these Protective Covenants |
and Restrictions and said cther provisions shall remain In full force and
effect. )

P. The failure to enforce any of the Restrictions and Protective Covenants
herein contained, however long, shall not be deemed a waiver of the right to
do so hereafter, as to the same breach or as to a breach occurring prior or !
subsequent thereto and shall not bar or affect its enforcement, :

IN WITNESS WHEREOF, we have hereunto set our hands and seals
this 29th day of September, 1993 at laurens, South Carolina.

Qﬁ‘ (SEAL)
. e85

L . (SEAL)

SIGNED, Sealed and
Delivered in the Presence of:
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LAURERS COANTY CLERK OF 10 PT
' STATE OF SOUTH CAROLINA ) ]
! ) PROBATE -
COUNIY OF  LAURENS )

: PERSONALLY appeared before me the undersigned and

. made oath that (s)he saw the within named David 1. Motes and Robert W.
. Whitesides sign, seal and as their act and deed deliver the within
. Restrictive and Protective Cowenants and that (s)he with the other witness 1 .

witnessed the execution thereof, . .

SWORN to before me this :

A,‘
e e e vt B

29th day of September, 1993 !

“Rany b . Qe (SEAL)
Notary Public [or South Caroiina
My Commission Expires: ({.q-z2002
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS C.A. NO.: 2021-CP-30-000256
Guadalupe J. Colorado and Sandra
B. Colorado,

V. MOTION TO AMEND ANSWER

Maurice Powers,

)

)

)

)

)

)

)
Plaintiff, )
)

)

)

)

)
Defendant. )
)

Defendant, by and through his undersigned attorney, hereby moves to amend the Answer in this
matter, and assert a Counterclaim. Defendant initially filed an Answer on May 12, 2021.

This action involves a dispute between neighbors wherein the Plaintiffs allege the Defendant is
violating restrictive covenants by operating a business on his property. Specifically, Plaintiffs allege the
Defendant operates an auto body painting business at his home. The Plaintiffs further allege the
Defendant’s actions constitute nuisance.

Through the discovery process and FOIA requests, the Defendant has learned that the Plaintiffs
have contacted local enforcement, DHEC, Department of Social Services, and Laurens County officials
over thirty-five (35) times to make allegations against the Defendant. Plaintiffs have also alleged the
Defendant cooks methamphetamine at his house. After local officials responded to each allegation, they
have all been deemed meritless, and no actions were taken against the Defendant. All of these allegations,
including this lawsuit, have caused great distress to the Defendant.

Therefore, Defendant seeks to amend his Answer, and assert a counterclaim of Intentional
Infliction of Emotional Distress/Outrage against the Plaintiffs. Per Rule 11, SCRP, Defendant requested

Plaintiffs consent to the amended Answer, and they declined.
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Per Rule 15(a), SCRCP, Plaintiff seeks permission of the Court to allow Defendant to file an
Amended Answer, and assert a Counterclaim for this purpose.
Respectfully Submitted,
Christopher L. Jones, Attorney at Law, LLC

_s/Christophe L. Jones

Christopher L. Jones, S.C. Bar No.: 78892
650 E. Washington Street

Greenville, S.C. 29607

864-625-2523 (phone)

864-672-1406 (fax)
chris@chrisLjoneslaw.com

ATTORNEY FOR DEFENDANT
February 1, 2022
Greenville, South Carolina
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TO AMEND ANSWER
Maurice Powers,

Defendant.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF LAURENS ) C.A. NO.: 2021-CP-30-000256
)
Guadalupe J. Colorado and Sandra )
B. Colorado, )
)
Plaintiff, )
)
V. ) MEMORANDUM IN SUPPORT OF MOTION
)
)
)
)
)

Defendant, by and through his undersigned attorney, presents this Memorandum in Support of

his Motion to Amend Answer as follows:
FACTS

This action involves a dispute between neighbors wherein the Plaintiffs allege the Defendant is
violating restrictive covenants by operating a business on his property. Specifically, Plaintiffs allege the
Defendant operates an auto body painting business at his home. The Plaintiffs also alleged in their
Complaint the Defendant’s actions constituted nuisance. The Defendant has provided discovery that he
owns multiple vehicles, regularly buys and sells those vehicles as a hobby, and does not generate income
by doing so. In furtherance of his hobby, the Defendant paints the vehicles. The Defendant maintains
that he is not in the business of painting vehicles. The Defendant’s occupation is that of a home repair
man, as he earns money through his home repair business which he is the sole owner and employee.

Over the last several years the Plaintiffs have contacted local enforcement, DHEC, Department
of Social Services, and Laurens County officials over thirty-five (35) times to make allegations against
the Defendant. Almost every complaint is about a smell coming from Defendant’s house. Plaintiffs have

also alleged the Defendant cooks methamphetamine at his house. After local officials responded to each
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allegation, they have all been deemed meritless, and no actions were taken against the Defendant. All of
these allegations, including this lawsuit, have caused great distress to the Defendant.

On March 22, 2021, after local officials who actually responded to the homes never found any
wrongdoing on the part of the Defendant, the Plaintiffs filed this lawsuit. This lawsuit is but another
attempt by the Plaintiffs to harass the Defendant. The Plaintiffs filed a motion for a temporary injunction
on May 28, 2021, and it was heard on July 27, 2021 in front of Judge Hocker. Judge Hocker essentially
continued the matter, and ordered the parties participate in Discovery before he makes a ruling. On
September 23, 2021 the Plaintiffs responded to Defendant’s discovery requests, and on September 24,
2021 the Defendant responded to Plaintiff’s discovery requests. In their responses, the Plaintiffs refused
to provide any medical documentation supporting their claims.

The subsequent temporary injunction hearing was held on October 8, 2021. On that date, Judge
Hocker ruled that the plaintiffs failed to provide medical evidence of their claim for injury caused by the
paint fumes, and denied their motion for a temporary injunction.

Since the October 2021 hearing, Defense counsel discussed with Plaintiffs’ counsel filing a
motion to compel regrading medical records and information. Plaintiffs’ counsel asked that Defense
counsel refrain from filing this motion so that he may discuss with Plaintiffs whether they want to go
forward on the Nuisance claim. In January 2022, Plaintiffs’ counsel confirmed that they were no longer
moving forward on the Nuisance claim.

At the outset of the case, Defendant was not in possession of all materials necessary to move
forward on an action for Intentional Infliction of Emotional Distress. However, after discovery process
began, the Defendant now has possession of documents showing how persistent, and how incorrect in

their claims, the Plaintiffs have been regarding contacting local law enforcement, building inspectors,
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and other local authorities on the Plaintiffs. On February 2, 2022 the Defendant filed this motion to
amend the Answer.

This matter has caused great financial distress on the Plaintiff, and as the court knows, litigation
can be expensive. Any delay in bringing this motion to amend can be attributed to the financial
constraints placed on the Defendant in trying to defend this trivial lawsuit.

STANDARD OF REVIEW

Rule 15 of the South Carolina Rules of Civil Procedure, governs the amendment of pleadings.
“Rule 15, SCRCP, provides that a pleading may be amended only by leave of the court or written
consent of the adverse party after expiration of thirty days from service, and that leave to amend
shall be freely given when justice requires, and does not prejudice any other party. Foggie v. Csx
Transp., 313 SC 98, 1993. “It is well established that a motion to amend is addressed to the
sound discretion of the trial judge, and that the party opposing the motion has the burden of
establishing prejudice.” Forrester v. Smith & Steele Builders, Inc., 295 S.C. 504 (Ct. App. 1988).
DISCUSSION

The central questions on whether a party may amend a pleading is whether justice requires it,
and whether the opposing party will be prejudiced. Rule 15, South Carolina Rules of Civil Procedure,
states that “Leave shall be freely given (to amend a pleading) when justice so requires and does not
prejudice any other party. “A motion to amend is addressed to the sound discretion of the trial judge,
and the party opposing the motion has the burden of establishing prejudice.” Pruitt v. Bowers, 300 SC
483, 489 (Ct. App. 1998). “The Prejudice Rule 15 envisions is a lack of notice that the new issue is going
to be tried, and a lack of opportunity to refute it.” Pool v. Pool, 329 SC 324 328-29 (1998).

The Plaintiffs cannot show that they will be prejudiced by granting the Defendant’s motion to

amend his Answer. The trial date has not yet been scheduled, the parties have not yet attended mediation,
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and no party has been deposed. The allegations of harassment are related to the very claims the Plaintiffs
have made in their Complaint. Further, it would prejudice the Defendant greatly to force him to file a
separate action against this Plaintiff to prove things that were discovered during the course of discovery
of this matter.

In considering Pool and the issue of prejudice, the Plaintiffs cannot show that this amended
Answer would cause a lack of notice. The Plaintiffs would have ample time to respond given that no
trial date is set, and mediation is not scheduled. Further, judicial economy should require that the issues
between these parties be resolved in one trial, as opposed to wasting judicial resources, and requiring all
parties litigate similar issues in two separate trials.

Based on the above, the Court should grant Defendant’s Motion to Amend his Answer

Respectfully Submitted,

Christopher L. Jones, Attorney at Law, LL.C
_s/Christophe L. Jones

Christopher L. Jones, S.C. Bar No.: 78892

650 E. Washington Street

Greenville, S.C. 29607

864-625-2523 (phone)

864-672-1406 (fax)
chris@chrisLjoneslaw.com

ATTORNEY FOR DEFENDANT
April 11, 2022
Greenville, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS FOR THE EIGHTH JUDICIAL CIRCUIT
Guadalupe J. Colorado and Sandra B. Colorado, CASE NO.: 2021-CP-30-00256

Plaintiffs, PLAINTIFFS” MOTION FOR

SUMMARY JUDGMENT
Vs.
Maurice Powers,
Defendant.

TO: CHRISTOPHER L. JONES, ESQ., COUNSEL FOR DEFENDANT:

COMES NOW, the Plaintiffs, Guadalupe J. Colorado and Sandra B. Colorado
(“Plaintiffs”), pursuant o South Carolina Rules of Civil Procedure Rule 56(c), and hereby moves
this Court, at such date and time as the Court shall direct, for an Order granting summary
judgment in favor of Plaintiffs’ on all of their claims and against Defendant’s Counterclaim.

This Motion is supported by the pleadings, and Plaintiffs reserve the right to supplement
this Motion with a supporting memorandum, affidavits, supporting authorities, and any evidence
that may be filed before a hearing on this Motion.

For the foregoing reasons, the Plaintiffs respectfully request that the Court enter an Order
granting summary judgment in its favor on all counts of Plaintiff’s Complaint as well as on all
claims of Defendant’s Counterclaim.

Respectfully submitted this 31% of August, 2022,
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Greenville, South Carolina

/s/ Christian H. Thorndike

Christian H. Thorndike (SC Bar# 103697)
Townes B. Johnson III (SC Bar# 75412)
TOWNES B JOHNSON III, LLC

PO Box 9246

Greenville, South Carolina 29604

PH: (864) 757-4899
tjohnson(@sc.legal

Attorneys for Plaintiffs

Page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF LAURENS ) EIGHTH JUDICIAL CIRCUIT
)
Guadalupe J. Colorado and Sandra B. ) C.A.No.2021-CP-30-00256
Colorado, )
)
Plaintiffs, )
) MEMORANDUM IN SUPPORT OF
V. ) SUMMARY JUDGMENT
)
Maurice Powers, )
)
Defendant. )
)

TO: CHRISTOPHER L. JONES, ESQ., ATTORNEY FOR DEFENDANT

COMES NOW, Plaintiffs Guadalupe J. Colorado and Sandra B. Colorado
(“Plaintiffs”), by and through their undersigned counsel, and hereby submit this Memorandum
in Support of their Motion for Summary Judgment filed in the above-captioned matter. For

the reasons set forth herein, the Plaintiffs’ Motion should be granted.

PROCEDURAL HISTORY

Plaintiffs filed this suit on or about March 22, 2021, alleging causes of action for
breach of restrictive covenants, nuisance, and injunctive relief. Plaintiffs allege that Defendant
has painted vehicles on his property and that in doing so has violated the restrictive covenants
on the property. Defendant amended his answer to add a counterclaim for Intentional
Infliction of Emotional Distress on or about April 20, 2022. Both parties have exchanged
written discovery and expect to be on the trail docket in November 2022. Plaintiffs filed the
present Motion for Summary Judgment asserting that (1) Plaintiffs’ have not intentionally or

recklessly inflicted severe emotional distress; (2) that Plaintiffs’ conduct was reasonable and
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not extreme or outrageous; (3) that Plaintiffs’ conduct was not so unreasonable that no person
could withstand it; and (4) that Defendant’s actions are in violation of the covenants and
restrictions on his property. Plaintiffs request an order granting summary judgment as to all
of Plaintiffs’ causes of action as well as against Defendant’s sole cause of action.

MATERIAL FACTS

Plaintiffs are owners of properties located at 544 and 520 Bull Hill Road in Gray
Court. Compl. q 1. Defendant is their neighbor, located at 566 Bull Hill Road. Ans. 9 2. All
the properties are subject to covenants and restrictions. Compl. § 5; Ans. 9] 6. Plaintiffs have
made numerous calls over the years to law enforcement, DHEC, and Laurens County
regarding smelling fumes coming from Mr. Powers property. Aff. Of Sanda B. Colorado. Mr.
Powers continually paints car on his property, in what Plaintiffs believe are in violation of the
covenants. Aff. Of Guadalupe J. Colorado. Defendant originally started painting vehicles in
a garage but then purchased a paint booth, which is where he now paints. Ex. D.

STANDARD OF REVIEW

Summary Judgment is appropriate when "the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled to a judgment as
a matter of law." Rule 56(c), SCRCP. In determining whether a triable issue of fact exists, we
“must view all evidence and all inferences that can be reasonably drawn from it in the light
most favorable to the non-moving party.” Rawlinson Rd. Homeowners Ass'n, Inc. v. Jackson,
395 S.C. 25,32, 716 S.E.2d 337, 341 (Ct. App. 2011). In sum, “[i]t is well settled that the

non-moving party may not rely on mere allegations to resist summary judgment but must
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present some evidence in the form of affidavits or otherwise in support of its position.” Bd. of
Trs. For the Fairfield Cty. Sch. Dist. v. State, 409 S.C. 119, 126, 761 S.E.2d 241, 245 (2014).
ARGUMENT
I.  Plaintiffs are Entitled to Summary Judgment Against Defendant’s Claim of
Intentional Infliction of Emotional Distress.

In order to recover for the intentional infliction of emotional distress, or outrage,
Defendant must establish that:

(1) Plaintiffs intentionally or recklessly inflicted severe emotional distress or

was certain or substantially certain that such distress would result from his

conduct;

(2) the conduct was so “extreme and outrageous” as to exceed all possible bounds of

decency and must be regarded as atrocious, and utterly intolerable in a civilized

community;

(3) the actions of the Plaintiffs caused Defendants emotional distress; and

(4) the emotional distress suffered by Defendant was severe so that no reasonable

man could be expected to endure it.
See State Farm Fire & Cas. Co. v. Barrett,340 S.C. 1, 530 S.E.2d 132 (Ct. App. 2000). "Moreover,
"where physical harm is lacking, the courts should look initially for more in the way of extreme

outrage as an assurance that the mental disturbance claimed is not fictitious." Hansson v. Scalise

Builders of South Carolina, 374 S.C. 352, 650 S.E.2d 68 (2007).

The South Carolina Supreme Court has emphasized that there is a heightened burden of proof
for the second and fourth elements. Ford v. Hutson, 276 S.C. 157,276 S.E.2d 776 (1981). See also

Bass v. S.C. Dep’t of Soc. Servs., 414 S.C. 558, 780 S.E.2d 252 (S.C. 2015); Hansson v. Scalise
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Builders of S.C., 374 S.C. 352, 650 S.E.2d 68 (S.C. 2007). Additionally, when a defendant moves
for summary judgment, a court cannot properly deny that motion after finding that a genuine issue
of material fact exists as to only one element of the claim but must determine that a genuine issue
of material fact exists for each essential element. Hansson v. Scalise Builders of S.C., 374 S.C.
352,650 S.E.2d 68 (S.C. 2007) (holding that when ruling on summary judgment motion, the court
must determine whether plaintiff has established prima facie case as to each element of claim for
intentional infliction of emotional distress).

1. Defendant has not shown Plaintiffs intentionally or recklessly inflicted severe

emotional distress.

The first element requires that the defendant intentionally or recklessly inflicted severe
emotional distress, or was certain, or substantially certain, that such distress would result
from his or her conduct. Ford v. Hutson, 276 S.C. 157, 276 S.E.2d 776 (1981). Where harm is
lacking, however, the courts should look initially for more in the way of extreme outrage as an
assurance that the mental disturbance claimed is not fictitious. /d.

In Plaintiffs’ Second Set of Interrogatories (attached as Exhibit A), Plaintiffs asked Defendant
to provide each and every fact, witness, document, or other information in relation to his contention
that “The Colorados intentionally or recklessly inflicted severe emotional distress, or they were
certain or substantially certain that such distress would result from their conduct.” Defendant
referred to his response to Interrogatory number 1 which stated: “The Defendant has previously
provided documents from law enforcement, and DHEC which substantiate their claims, as well as
all fact witnesses which further substantiate their claims. See accompanying documents from

Laurens Fire Department.” As trial is just over a month away, Plaintiffs believe Defendant intends
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to rely solely on the calls that Plaintiffs made to law enforcement or other government agencies as
its basis for Intentional Infliction for Emotional Distress.

In review of the calls produced by Defendant, there have been approximately 56 calls to law
enforcement since 2014 with only 20 calls within the applicable statute of limitations. Looking at
the totality of calls to law enforcement since 2014, there are approximately 26 calls made by
Plaintiffs, 13 calls made by Defendant, and 17 calls that are either redacted or made by an unknown
caller. As Defendant stated in his counterclaim, the calls resulted in zero arrests, warnings, or
infractions. Further, Defendant has not produced any indication that Defendant has suffered
emotional distress. Defendant has not been physically harmed and therefore the Court must look
to extreme outrage. While the Defendant my have been aggravated, that does not show severe
emotional distress. Since Defendant will be unable to show any intentional or reckless conduct
against Defendant, Plaintiffs are entitled to summary judgment.

2. Plaintiffs conduct was not “extreme and outrageous” that no man could endure it.

The conduct must be “extreme and outrageous,” exceeding “all bounds of decency,”
“atrocious,” and “utterly intolerable”; (2) abusive conduct by a defendant in actual or apparent
authority over a plaintiff, or with power to affect the plaintiff’s interest, may give rise to a
characterization of the conduct as outrageous,...and (3) conduct may be adjudged outrageous
because a defendant acts with knowledge that a plaintiff is peculiarly susceptible to emotional
distress. Todd v. South Carolina Farm Bureau Mutual Insurance Co, 283 S.C. 155, 321 S.E.2d
602 (Ct. App.1984), rev’'d on other ground, 287 S.C. 190, 336 S.E.2d 472 (1985), see also
Talamantes v. Berkeley County Sch. Dist., 340 F. Supp. 2d 684 (D.S.C. 2004) (while plaintiff may
have been “embarrassed, hurt, surprised, shocked, aggravated, scared and upset” those reactions

do not suffice for emotional distress so severe “that no reasonable man could be expected to endure
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it;” noting plaintiff had not received any psychological or medical care for anything related to
alleged distressing conduct).

Making calls to law enforcement is not an extreme and outrageous act against Defendant.
In Richardson v. Rent-A-Ctr. East, Inc. (D. S.C. 2012), this same issue came before the Court.
The Court stated "reporting information about a crime is not sufficiently outrageous to create a
jury question," that the defendant "had reason to believe that the police, as they in fact did, would
investigate the report before deciding to make an arrest," and “plaintiff suffered no physical harm.”
Id. The same issue is present in this case, Plaintiffs made reports to law enforcement, DHEC, and
the fire department; the government agencies investigated the report before taking any action; and
Defendant has suffered no physical harm nor was he arrested.

Further, making calls to DHEC also do not rise to the extreme and outrageous conduct as
anticipated in this claim. In Hainer v. American Medical Internat’l, Inc., 320 S.C. 316, 465 S.E.2d
112 (Ct. App. 1995), aff’d, 328 S.C. 128, 492 S.E.2d 103 (1997) the Court stated that “[c]learly,
the mere reporting of an individual to a licensing board, as mandated by the state, is not conduct
so extreme and outrageous that no reasonable person could be expected to endure it.” As shown in
this matter, Defendant paints cars on his property. Plaintiffs were reasonable in their act of calling
DHEC to investigate whether that conduct was proper or not.

Since Plaintiffs’ actions do not rise to the extreme and outrageous conduct that no man
could endure as needed for this claim, Plaintiffs are entitled to summary judgment.

II.  Plaintiffs are entitled to Summary Judgment on their Claim for an Injunction.
Plaintiffs filed this action to enforce the covenants and restrictions that encumber all the

properties in this action. The covenants, Exhibit A to the Complaint, were filed on September 29,
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1993, in the Laurens County Clerk of Court in Book 296 at Page 347. The main covenants in
dispute are the following:

Covenant (A): the said lots shall be used for residential purposes only and no part of

said lots shall be used for any business, commercial, mercantile, or industrial purpose;

Covenant (I): all garages, storage buildings or barns may be used incidental to

residential purposes only; and

Covenant (K): no noxious or offensive activity shall be carried on or upon said lots nor

shall anything be done thereon which may become a substantial annoyance or nuisance

to the owners of the other lots.

Taking all the facts in favor of the non-moving party, Plaintiffs are entitled to an Injunction

on Defendant’s activities.

1. Regardless of whether Defendant operates a business, Plaintiffs are entitled to an

Injunction for Defendants Breach of the Covenants.

The only major dispute at this time is whether Defendant operates a business or whether his
painting and restoration activities are a hobby. It is undisputed that Defendant paints and restores
vehicles on his property, and he has done so in exchange for money. See Exhibit B. Throughout
discovery, Defendant has provided friends or, arguably customers, who promoted his hobby or
business on social media, See Exhibit C. Defendant has advertised his services in exchange for
money. See Exhibit D. Also, Defendant has provided at least one tax return in which he lists
income from “Maurice Powers Body Shop.” Exhibit E. Defendant has and will continue to profit
off of his “hobby” at the detriment of the Plaintiffs should this conduct not be curbed.

While it is possible this is only a hobby for the Defendant, that does not stop the

enforcement of the covenants. It appears that the main purpose of the covenants is that the lots are
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to be used for residential purposes only. While “residential purposes” is not defined in the
covenants it is highly unlikely that it was intended to allow such a noxious activity as paint and
bodywork on the property.

Since Defendant’s actions of paint and bodywork of vehicles, regardless of whether it is
for a business or not, violates the covenants and restrictions on the property, Plaintiffs are entitled
to Summary Judgment enjoining Defendant from these activities in the future.

CONCLUSION

Viewing the evidence in a light most favorable to Defendant, Defendant has not shown any
extreme or outrageous conduct by the Plaintiffs. Further, Defendant has not shown any indication
that he is not in violation of the covenants and restrictions on the property. Therefore, for the

reasons stated above, Plaintiffs are entitled to Summary Judgment on all claims in this matter.

Respectfully submitted,

/s/ Christian H. Thorndike

Christian H. Thorndike (SC Bar# 103697)
P.O. BOX 9246

Greenville, SC 29604

PH: (864) 757-4899

Attorney for Plaintiffs

Greenville, South Carolina
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Exhibit A

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS )
)
Guadalupe J. Colorado and Sandra )
B. Colorado, )
)
Plaintiffs, ) DEFENDANT’S RESPONSES TO
) PLAINTIFE’S SECOND SET OF
v. ; INTERROGATORIES
Maurice Powers, ; C.A. NumBer: 2021-CP-30-0256 )
Defendant. )
)

TO: GUADALUPE J. COLORADO, SANDRA B. COLORADO AND THEIR ATTORNEY,
CHRISTIAN THORNDIKE, ESQ.

Objections

1. Defendant objects to any Interrogatory and or Request for Production that seeks information
not reasonably calculated to lead to the discovery of admissible evidence or to the production
of relevant information as required by the South Carolina Rules of Civil Procedure.

2. Defendant objects to responding to any Interrogatory and or Request for Production which is
overly broad, unduly burdensome, cumulative or duplicative under South Carolina Rules of
Civil Procedure.

3. Defendant objects to any Interrogatory and or Request for Production to the extent same seeks
documents or other tangible things prepared in anticipation of litigation or trial by or for
defendant or defendants’ representatives.

4. Defendant objects to responding to any Interrogatory and or Request for Production that

exceeds the scope and limit of discovery set forth in the South Carolina Rules of Civil

Procedure.
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. Defendant objects to responding to any request for discovery as to any matters that are not

relevant to the claim or defense of the claim.

. Defendant objects to Interrogatories and or Request for Production of documents to the extent

they seek information covered by an attorney client privilege or other privilege as provided by

law.

. Defendant objects to Interrogatories and or Request for Production to the extent they seek

disclosure of mental impressions, conclusions, opinions, and legal theories of the defendant’s

attorneys or other representatives concerning this litigation.

. Defendant objects to any Interrogatory which is nonspecific, unclear, ambiguous and or

incomprehensible.

. Defendant objects to any Interrogatories and or Request for Production the extent same does

not include and or identify a document i.e. the term document is defied in the plaintiffs
request for production for documents and if the specific request is not for a document as

defined, defendant object to same.

10. Defendants object to any Interrogatory or Production Request to the extent same seeks

1.

disclosure and or discovery of information that is protected from disclosure by and applicable
state or federal statute.

Defendant objects to any Interrogatory and or Request for Production to the extent that same
is irrelevant or disproportionate to the needs of the case, considering the importance of the
issues at stake in the action, the amount in controversy, the party’s relative access to relevant
information, the parties resources, the importance of the discovery in resolving the issues,

and whether the burden or expense of the proposed discovery outweighs its likely benefit.

12. See South Caroline Rules of Civil Procedure, Rule 26
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INTEROGATORIES
1. Please provide each and every fact, witness, document, or other information you have
which supports your contention in paragraph 28 of the Answer which states:
“Over the last several years the Colorado’s have reputedly contacted various authorities,
including local law enforcements, DSS, DHEC, and county officials, and made unfounded, and
outrageous allegations concerning Maurice Powers.”
Response:
The Defendant has previously provided documents from law enforcement, and DHEC
which substantiate their claims, as well as all fact witnesses which further substantiate their
claims. See accompanying documents from Laurens Fire Department.
2. Please provide each and every fact, witness, document, or other information you have
which supports your contention in paragraph 29 of the Answer which states:
“Officials from the Department of Social Services investigated Mr. Powers and his family
regarding absurd and baseless claims, disrupting their family life, and causing great fear and
anxiety.”
Response:
See response to Interrogatory number 1.
3. Please provide each and every fact, witness, document, or other information you have
which supports your contention in paragraph 30 of the Answer which states:
“Local law enforcement responded to Powers’ home over twenty-three times resulting in zero
arrests, warnings, or infraction, including claims Powers cooks meth at his residence.”
Response:

See response to Interrogatory number 1.
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4. Please provide each and every fact, witness, document, or other information you have
which supports your contention in paragraph 31of the Answer which states:
“Overall, the Colorado’s have made over thirty complaints regarding Powers. Each of these
complaints have been proven to be false.”
Response:
See response to Interrogatory number 1.
5. Please provide each and every fact, witness, document, or other information you have
which supports your contention in paragraph 32 of the Answer which states:
“The Colorados intentionally or recklessly inflicted severe emotional distress, or they were
certain or substantially certain that such distress would result from their conduct.”
Response:
See response to Interrogatory number 1.
6. Please provide each and every fact, witness, document, or other information you have
which supports your contention in paragraph 33 of the Answer which states:
“The Colorados conduct was so extreme and outrageous that it exceeded all possible bounds of
decency and must be regarded as atrocious an utterly intolerable in a civilized society.”
Response:
See response to Interrogatory number 1.
7. Please provide each and every fact, witness, document, or other information you have
which supports your contention in paragraph 34 of the Answer which states:
“The actions of the Colorado’s caused Powers to experience emotional distress.”
Response:

See response to Interrogatory number 1.
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8. Please provide each and every fact, witness, document, or other information you have
which supports your contention in paragraph 35 of the Answer which states:
“The emotional distress that Powers suffered was so severe that no reasonable person could be
expected to endure it.”
Response:
See response to Interrogatory number 1.
9. Please provide each and every fact, witness, document, or other information you have
which supports your contention in paragraph 36 of the Answer which states:
“As a direct and proximate consequence of Colorado’s conduct, which is both shameful and
wrongful, Powers has been damaged, and is entitled to the full measure of damages that a jury
may award, be they actual, direct, incidental, consequential, special, and/or punitive.”
Response:

See response to Interrogatory number 1.

574

9G2000€dIDT20Z#3aASYD - SY3ATd NOININOD - SNIHNVT - INd 9¢:€ LT 190 ¢20¢ - d311d ATIVIOINOYLO3 13





-Exhibit B

STATE OF SOUTH CAROLINA )
)  INTHE COURT OF COMMON PLEAS
COUNTY OF LAURENS )
)
Guadalupe J. Colorado and Sandra )
B. Colorado, )
)
Plaintiffs, ) DEFENDANT’S RESPONSE TO
) PLAINTIFF’S FIRST SET OF
\2 g INTERROGATORIES
Maurice Powers, ; C.A. Number: 2021-CP-30-0256
Defendant. )

TO: GUADALUPE J. COLORADO, SANDRA B. COLORADO AND THEIR
ATTORNEY, CHRISTIAN THORNDIKE, ESQ.:

1

Ob’ections
Defendant objects to any Interrogatory and or Request for Production that seeks
information not reasonably calculated to lead to the discovery of admissible evidence
or to the production of relevant information as required by the South Carolina Rules
of Civil Procedure.
Defendant objects to responding to any Interrogatory and or Request for Production
which is overlybroad, unduly burdensome, cumulative or duplicative under South
Carolina Rules of Civil Procedure.
Defendant objects to any Interrogatory and or Request for Production to the extent
same seeks documents or other tangible things prepared in anticipation of litigation or
trial by or for defendant or defendants’ representatives.
Defendant objects to responding to any Interrogatory and or Request for Production
that exceeds the scope and limit of discovery set forth in the South Carolina Rules of

Civil Procedure.
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10.

11.

. Defendant objects to responding to any request for discovery as to any matters that

are not relevant to the claim or defense of the claim.

. Defendant objects to Interrogatories and or Request for Production of documents to

the extent they seek information covered by an attorney client privilege or other

privilege as provided by law.

. Defendant objects to Interrogatories and or Request for Production to the extent they

seek disclosure of mental impressions, conclusions, opinions, and legal theories of the

defendant’s attorneys or other representatives concerning this litigation.

. Defendant objects to any Interrogatory which is nonspecific, unclear, ambiguous and

or incomprehensible.

Defendant objects to any Interrogatories and or Request for Production the extent
same does not include and or identify a document i.e. the term document is defied in
the plaintiffs request for production for documents and if the specific request is not
for a document as defined, defendant object to same.

Defendants object to any Interrogatory or Production Request to the extent same
seeks disclosure and or discovery of information that is protected from disclosure by
and applicable state or federal statute.

Defendant objects to any Interrogatory and or Request for Production to the extent
that same is irrelevant or disproportionate to the needs of the case, considering the
importance of the issues at stake in the action, the amount in controversy, the party’s
relative access to relevant information, the parties resources, the importance of the
discovery in resolving the issues, and whether the burden or expense of the proposed

discovery outweighs its likely benefit.
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12. See south Caroline Rules of Civil Procedure, Rule 26

INTEROGATORIES

1. Provide the names, addresses, and telephone numbers of persons known to the parties
or counsel to be witnesses concerning the facts of the case, setting forth either a
summary sufficient to inform the other party of the important facts known to or
observed by such witness, or provide a copy of any written or recorded statements
taken from such witnesses. Indicate whether written or recorded statement have been
taken from these witnesses and, if so, indicate who has possession of such statements.
Response:
Maurice Powers: The Defendant may be contacted only through his undersigned
counsel. The Defendant will testify that he has painted approximately 8-10
vehicles for friends and family since living at his residence on Bull Hill Rd. The
Defendant has purchased several cars through the years, and generally paints
those vehicles as well. Mr. Powers currently owns 7 vehicles. Mr. Powers denies
operating a business at his property.
Tonya Vance: Ms. Vance is Mr. Powers’ partner of over 20 years, and mother of
his three children. Vance will testify that the Defendant does not run a business
out of their home. Ms. Vance will state that the Defendant has painted numerous
vehicles that he has owned over the years, as he has a particular interest in cars.
Charles Hunter: Mr. Hunter lives on Foothills Trail, and will testify that he has
never smelled an odor coming from Mr. Powers residence, and the painting of
vehicles does not bother him.

Bobby Coleman: Mr. Coleman lives on Foothills Trail, and will testify that he
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has never smelled an odor coming from Mr. Powers residence, and the painting
of vehicles does not bother him.
Barbara Pressley: Ms. Pressley lives on Foothills Trail, and will testify that he
has never smelled an odor coming from Mr. Powers residence, and the painting
of vehicles does not bother her.
Bryan Noone: Mr. Noone resides at 694 Bull Hill Rd., Gray Court South
Carolina, and he repairs vehicles at his home, and paints vehicles at his home.
Mr. Noon’s home is close in proximity to the Plaintifs home,
. Set forth a list of photographs, plats, sketches, or other prepared documents in the
possession or control of Plaintiffs that relate to the claim or the defense in the case.
Response:
e Laurens county property parcel image from laurenscountygis.org/parcel
¢ Photograph showing the vicinity of 694 Bull Road to the Plaintiff’s home.
e Description of paint booth the Defendant purchased after the Plaintiffs
first made him aware of their complaint.
Defendant reserves the right the supplement his response to this interrogatory.
. List the names and addresses of any expert witnesses whom defendant proposes to use
as a witness at the trial of the case, a complete summary of the testimony expected from
the witnesses and indicate whether a written report has been prepared by each of the
expert witnesses identified.
Response:
The plaintiff has not retained the services of any experts at this time, but reserves

the right to supplement his response to this interrogatory.
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4. Set forth alist of any and all communications between the Defendants and third parties

relating to allegations described in the pleadings, including the date of communication
type of communication, and the substance of each communication.

Response:

None

Set forth a list of any and all vehicles, by make, and model, painted over the last seven
years and as to each state the owners name, address, and telephone number.
Response:

The Defendant does not maintain a list of this information as he does not run a
business. However, the Defendant remembers painting vehicles for the following
individuals:

Rashine Jones- Dodge Truck; no contact information available

Mellissa Williams Davis- Honda Accord; no contact information available

Sergio Choice- 864-871-6800- Chevrolet Silverado; no address available

Allen Blackwell- 864-200-9108- Chevrolet Silverado; Chevrolet Camaro; no
address available

The Defendant mainly painted vehicles that he owned. Although he cannot recall
all of the vehicles that he owned and painted, nor does he keep a list, he remembers
painting the following vehicles which he owned:

2002 Ford F-350

2000 Chevrolet Corvette

2014 Chevrolet Silverado

2012 Buick Lacrosse
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2012 Ford F350

. Describe all steps related to painting cars on the property, including but not limited to,
how the cars arrive, all steps to prepare the cars for painting, the painting of cars, and
how they are returned to the owners.

RESPONSE:

On the several occasions the Defendant painted a vehicle for a friend or family,
that person would simply drive their car to his home. On some occasions where
the Defendant purchased a car, he and the dealership arranged for the vehicle to
be dropped off at his home.

. State the factual basis for the defenses listed in the Defendant’s answer.

Response:

The Plaintiffs have harassed, and continue to harass, the Defendant by calling law
enforcement, DHEC, county officials, and even DSS. In every instance, no
representative from any of the agencies took any action or found the Defendant to

be in the wrong, because he is not in the wrong,

A neighbor at 694 Bull Hill Road paints vehicles, and arguably operates an auto

body shop. There are multiple neighbors who have vehicles in their yard which do

not appear to be operable, yet the Plaintiffs have not filed an action against those

individuals, further highlighting their intent to merely harass the Defendant. This

action is retaliatory for an arrest that occurred of the Plaintiff’s son years ago.

Upon information and belief the Plaintiffs home is located approximately 2-4 feet

from the property line in violation of Section E of the Restrictive and Protective

Covenants.
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8. State with specificity any and all information related to Powers Construction and
Restorations, LLC, Including by not limited to, the type of business, where does it
operate from, and any members.

Response:

Powers Construction and Restorations, LLC operates out of 310 Lurey St.,
Laurens, South Carolina. The Defendant is the registered agent, and the only
employee. The business focuses on home remodeling and repair.

9. Set forth a list of any and all materials and tools used in the process of painting vehicles.
Response:

Sander, Paint gun, and paint.

10. Set forth a list of any and all services you offer besides painting of a vehicle.
Response:

The Defendant objects to the question suggesting that he offers services to paint
a vehicle as he does not operate a business painting vehicles. The defendant owns
and runs a home remodeling and repair business. As a hobby, he has painted
vehicles for friends, family, and himself. Perhaps the Plaintiff has the Defendant
confused with the individual residing at 694 Bull Hill Rd., Gray Court, South
Carolina, as he openly fixes vehicles, and paints them on a fairly regular basis.
11. State any and all locations where you have painted cars over the last five years.

Response:

Automotive Exteriors, Greer, South Carolina

566 Bull Hill Rd., Gray Court, South Carolina

Suarez Garage and Auto, LL.C
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Mike Thompson’s Home
12. Set forth a list of everyone who resides at 566 Bull Hill Rd.
Response:
Maurice Powers; Tonya Vance; Keundrae Rice; Kelsey Powers; Allaya Powers;
Caydence Powers
13. List all the companies that Defendant purchases materials.
Response:
Objection- This interrogatory is nonspecific, unclear, ambiguous and/or
incomprehensible.
14. List all the companies that Defendant used to transport vehicles.
Response:
The Defendant does not use companies to transport vehicles.
15. Set forth a list of any and all hobbies of the Defendant.
Response:
The Defendant has various hobbies including, but not limited to, the following:
exercising, painting automobiles, watching football, and playing billiards
16. Set forth a list of any and all employment held by the Defendant over the last five years.
Responses:
Automotive Exteriors; Bausch & Lomb; Powers Hauling Servicés; Powers
Construction and Restorations, LL.C.
17. Describe in detail any attempts you have made to ensure fumes from your painting of
vehicles including sanding and removing of paint, do not escape your property and

when those attempts were taken.
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Response:
From the first time the Defendant painted a vehicle on his property there was an
air filtration system in the enclosed area where the vehicle was painted. After a
complaint from the Plaintiff, the Defendant purchased a paint booth that captures
over 98% of overspray and fumes. The Defendant incorrectly assumed this
altruistic act would appease the Plaintiff.

18. State whether you were paid for the work for any of the vehicles identified in
interrogatory 5, and as to each, state who much you were paid.
Response:
Choice paid cost of materials only, approximately $400.00. Jones paid $600.00.

Williams paid $600.00. Blackwell paid $900.00.

CHRISTOPHER L. JONES, ATTORNEY AT LAW, LLC

By:  s/Christo her L. Jones
Christopher L. Jones
650 E Washington St.
Greenville, SC 29601
chris chrisl’ oneslaw.com
p- 864-625-2523
f-864-674-1406

Attorney for Defendant Maurice Powers

September 24, 2021
Greenville, SC
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Exhibit C
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ELECTRONICALLY FILED - 2022 Oct 17 3:26 PM - LAURENS - COMMON PLEAS - CASE#2021CP3000256

Befor and after! Headlight restoration! Holla at my

homie Maurice!!!
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correcting and completing a job on my truck which
hold sentimental value to me. After years being a loyal
customer to a repair shop, | was forced to seek auto
repair assistance elsewhere due to lack of respect of
mv time.monev. and mvself. | waited 10 months on
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Bless you Bro! Text me at
864-313-0419 about a paint job for
one of my cars please..

just sitting here looking back over my life knowing who
i am and what i always been asking myself why i wait
so long to become what i was destine to be.but with
that being said with all the support from eveyone that
has been supporting me its been a blessing for me to
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ELECTRONICALLY FILED - 2022 Oct 17 3:26 PM - LAURENS - COMMON PLEAS - CASE#2021CP3000256
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Exhibit E
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Statement - Part | - Income- 1 A - Additional Cash Income
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Maurice Powers Body Shop

Description

ONICALLY FILED - 2022 Oct 17 3:26 PM - LAURENS - COMMON PLEAS - CASE#2021CP3000256
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PURSUANT TO THE THIRTEENTH
JUROR DOCTRINE, OR NEW TRIAL
NISI REMITTITUR

Maurice Powers,

Defendant.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)

COUNTY OF LAURENS ) EIGHTH JUDICIAL CIRCUIT
)

Guadalupe J. Colorado and Sandra B. ) C. A.No. 2021-CP-30-00256

Colorado, )
)

Plaintiffs, )
) PLAINTIFFS MOTION FOR JUDGMENT
V. ) NOTWITHSTANDING THE VERDICT,

)
)
)
)
)

TO: CHRISTOPHER L. JONES, ESQ., ATTORNEY FOR DEFENDANT

COMES NOW, Plaintiffs Guadalupe J. Colorado and Sandra B. Colorado
(“Plaintiffs”), by and through their undersigned counsel, and hereby submit this motion for
Judgment Notwithstanding the Verdict, New trial Absolute, New Trial pursuant to the
Thirteenth Juror Doctrine, or New Trial Nisi Remittitur filed in the above-captioned matter.
For the reasons set forth herein, the Plaintiffs’ Motion should be granted.

PROCEDURAL HISTORY

Plaintiffs filed this suit on or about March 22, 2021, alleging causes of action for
breach of restrictive covenants, nuisance, and injunctive relief. Plaintiffs allege that Defendant
has painted vehicles on his property and that in doing so has violated the restrictive covenants
on the property. Defendant amended his answer to add a counterclaim for Intentional
Infliction of Emotional Distress on or about April 20, 2022. Both parties only exchanged

written discovery, and the trial was held the week of November 14, 2022. Defendant was
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awarded a $70,000 judgment at Trial on November 16, 2022. The Court granted Plaintiffs ten
days to file any post-trial motions.
ARGUMENT
I.  Plaintiffs are entitled to Judgment Notwithstanding the Verdict

Plaintiffs move for a new trial in accordance with its motion for a directed verdict and for the
verdict and judgment to be set aside pursuant to SCRCP 50(b) and SCRCP 59. Rule 50(b), SCRCP
provides for judgment notwithstanding the verdict. It states that whenever a motion for a directed
verdict, made at the close of all the evidence, is denied for any reason or is not granted, the court is
deemed to have submitted the action to the jury subject to a later determination of the legal questions
raised by the motion. A party who has moved for a directed verdict may move to have the verdict and
any judgment entered thereon set aside and to have judgment entered in accordance with his motion
for a directed verdict.

Plaintiffs hereby move for judgment notwithstanding the verdict on all grounds raised in their
motion for directed verdict at trial. Plaintiffs argue that Defendant did not show Plaintiffs intentionally
or recklessly inflicted severe emotional distress; Plaintiffs’ conduct was not “extreme and outrageous”
that no man could endure it.

On a motion for a directed verdict or a JNOV, this Court should view the evidence and all
reasonable inferences in the light most favorable to the nonmoving party. See, e.g., RFT Mgmt. Co. v.
Tinsley & Adams L.L.P., 399 S.C. 322, 331-32, 732 S.E.2d 166, 171 (2012). The Court must deny a
motion for a directed verdict or JNOV if the evidence yields more than one reasonable inference or its
inference is in doubt. See Strange v. S. C. Dep 't of Highways & Pub. Transp., 314 S.C. 427, 429, 445
S.E.2d 439, 440 (1994). However, "if no reasonable jury could have reached the challenged verdict,"
the Court must grant a motion for INOV. Gastineau v. Murphy, 331 S.C. 565, 568, 503 S.E.2d 712,

713 (1998). Moreover, if the undisputed evidence shows that Plaintiffs' claims are barred as a matter
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of law, JNOV should properly be granted. See, e.g., Rogers v. Norfolk S. Corp., 356 S.C. 85, 91,588
S.E.2d 87, 90 n.3 (2003) ("As a practical matter South Carolina's Motion for JNOV and the federal
Motion for Judgment as a Matter of Law are the same.").
In order to succeed on a claim for Intentional infliction of emotional distress, the Defendant had to

prove:

(1) Plaintiffs intentionally or recklessly inflicted severe emotional distress or

was certain or substantially certain that such distress would result from his

conduct;

(2) the conduct was so “extreme and outrageous” as to exceed all possible bounds of

decency and must be regarded as atrocious, and utterly intolerable in a civilized

community;

(3) the actions of the Plaintiffs caused Defendants emotional distress; and

(4) the emotional distress suffered by Defendant was severe so that no reasonable

man could be expected to endure it.
See State Farm Fire & Cas. Co. v. Barrett, 340 S.C. 1, 530 S.E.2d 132 (Ct. App. 2000). "Moreover,
"where physical harm is lacking, the courts should look initially for more in the way of extreme
outrage as an assurance that the mental disturbance claimed is not fictitious." Hansson v. Scalise
Builders of South Carolina, 374 S.C. 352, 650 S.E.2d 68 (2007).

The South Carolina Supreme Court has emphasized that there is a heightened burden of proof
for the second and fourth elements. Ford v. Hutson, 276 S.C. 157,276 S.E.2d 776 (1981). See also
Bass v. S.C. Dep’t of Soc. Servs., 414 S.C. 558, 780 S.E.2d 252 (S.C. 2015); Hansson v. Scalise
Builders of S.C., 374 S.C. 352, 650 S.E.2d 68 (S.C. 2007).

1. Defendant did not show Plaintiffs intentionally or recklessly inflicted severe

emotional distress.
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The first element requires that the defendant intentionally or recklessly inflicted severe
emotional distress, or was certain, or substantially certain, that such distress would result
from his or her conduct. Ford v. Hutson, 276 S.C. 157, 276 S.E.2d 776 (1981). Where harm is
lacking, however, the courts should look initially for more in the way of extreme outrage as an
assurance that the mental disturbance claimed is not fictitious. /d.

In Plaintiffs’ Second Set of Interrogatories, which has been previously submitted to the Court,
Plaintiffs asked Defendant to provide each and every fact, witness, document, or other information
in relation to his contention that “The Colorados intentionally or recklessly inflicted severe
emotional distress, or they were certain or substantially certain that such distress would result from
their conduct.” Defendant referred to his response to Interrogatory number 1 which stated: “The
Defendant has previously provided documents from law enforcement, and DHEC which
substantiate their claims, as well as all fact witnesses which further substantiate their claims. See
accompanying documents from Laurens Fire Department.” Defendant intended to rely solely on
the calls that Plaintiffs made to law enforcement or other government agencies as its basis for
Intentional Infliction for Emotional Distress.

As Defendant stated at trial, the calls resulted in zero arrests, warnings, or infractions. Further,
Defendant stated he was not physically harmed in anyway. Defendant was unable to produce the
late medical records, and even if produced did not show any indication that Defendant has suffered
emotional distress caused by the Plaintiffs. Defendant has not been physically harmed and
therefore, the Court must look to extreme outrage. While the Defendant may have been aggravated,
that does not show severe emotional distress. Only two people testified at trial regarding his
emotional distress, Defendant himself and his girlfriend, both of whom have an interest in the

lawsuit succeeding. Defendant also stated that he lost sleep due to the Plaintiffs’ conduct. In

593

9G2000€dITZ0C#ASYD - SYATd NOWINOD - SNIJNV1 - INd 0¢:¢T €2 AON ¢20¢ - d31d AT1VOINOH1LO3 13





Hansson v. Scalise Builders of S.C., 374 S.C. 352, 650 S.E.2d 68 (S.C. 2007), alleged emotional
damages were loss of sleep and grinding of teeth in sleep necessitating “a couple hundred dollars”
for fillings and cap, but no other medical treatment or medication from any physician or counselor.
In Hansson, the plaintift failed to provide legally sufficient evidence to show his emotional distress
was severe. See also AJG Holdings LLC v. Dunn, 392 S.C. 160, 708 S.E.2d 218 (Ct. App. 2011)
(following Hansson and finding that claims of high blood pressure, digestive problems, emotional
illness, and weight loss were insufficient to survive a motion for summary judgment). Just as in
this matter, Defendant failed to provide sufficient evidence that his emotional distress was severe
by only relying on his own and his girlfriend’s statements.

Because harm was lacking, the Court and Jury should have required more in the way of
extreme outrage as an assurance that the mental disturbance claimed was not fictitious.

2. Plaintiffs conduct was not “extreme and outrageous” that no man could endure it.

The conduct must be “extreme and outrageous,” exceeding ‘“all bounds of decency,”
“atrocious,” and “utterly intolerable”; (2) abusive conduct by a defendant in actual or apparent
authority over a plaintiff, or with power to affect the plaintiff’s interest, may give rise to a
characterization of the conduct as outrageous,...and (3) conduct may be adjudged outrageous
because a defendant acts with knowledge that a plaintiff is peculiarly susceptible to emotional

distress. !

' Todd v. South Carolina Farm Bureau Mut. Ins. Co., 283 S.C. 155, 321 S.E.2d 602 (Ct. App. 1984), quashed, 287
S.C. 190, 336 S.E.2d 472 (1985). See also Alonso v. McAllister Towing of Charleston, Inc., 595 F. Supp. 2d 645
(D.S.C. 2009) (while having one’s employment terminated is stressful experience, it can hardly be said to be act so
severe that no reasonable person could be expected to endure it and in fact, under South Carolina law wrongful
discharge of employee, no matter how unfair or reprehensible, does not by itself constitute behavior so extreme and
outrageous as to support claim for outrage); Hampton v. Conso Products, Inc., 808 F. Supp. 1227, 1237 (1992)
(employer’s condoning or failing to end pattern of racial harassment did not constitute conduct so outrageous or
extreme, so atrocious and utterly intolerable to cause plaintiff to suffer distress so severe no reasonable person could
be expected to tolerate it or to make defendant liable for tort of outrage); Hainer v. American Medical Internat’l,
Inc.,320 S.C. 316,465 S.E.2d 112, 117 (Ct App. 1995), aff’d, 328 S.C. 128, 492 S.E.2d 103 (1997) (reporting
individual to licensing board, as mandated by state, not so outrageous that no reasonable person could be expected to

5
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Making calls to law enforcement is not an extreme and outrageous act against Defendant.
In Richardson v. Rent-A-Ctr. East, Inc. (D. S.C. 2012), this same issue came before the Court.
The Court stated "reporting information about a crime is not sufficiently outrageous to create a
jury question," that the defendant "had reason to believe that the police, as they in fact did, would
investigate the report before deciding to make an arrest," and “plaintiff suffered no physical harm.”
Id. The same issue was present in this case at trial, Plaintiffs made reports, sometimes at the request
of those agencies, to law enforcement, DHEC, and the fire department; the government agencies
investigated the report before taking any action; and Defendant has suffered no physical harm nor
was he arrested. While the Plaintiffs did make numerous calls to governmental agencies, no
evidence beyond Defendant’s arguments show that the calls were excessive as to warrant the
agencies to consider it harassment.

Further, making calls to DHEC also do not rise to the extreme and outrageous conduct as
anticipated in this claim. In Hainer v. American Medical Internat’l, Inc., 320 S.C. 316,465 S.E.2d
112 (Ct. App. 1995), aff’d, 328 S.C. 128, 492 S.E.2d 103 (1997) the Court stated that “[c]learly,
the mere reporting of an individual to a licensing board, as mandated by the state, is not conduct
so extreme and outrageous that no reasonable person could be expected to endure it.” As shown in
this matter, Defendant paints cars on his property. Plaintiffs were reasonable in their act of calling
DHEC to investigate whether that conduct was proper or not or whether the issues presented, such
as there being “kitty litter”, even existed.

While Defendant may have been embarrassed, aggravated, and annoyed, those reactions do not

suffice for emotional distress so severe that no man can endure it. Because the evidence affords only

endure it); Talamantes v. Berkeley County Sch. Dist., 340 F. Supp. 2d 684 (D.S.C. 2004) (while plaintiff may have
been “embarrassed, hurt, surprised, shocked, aggravated, scared and upset” those reactions do not suffice for
emotional distress so severe “that no reasonable man could be expected to endure it;” noting plaintiff had not
received any psychological or medical care for anything related to alleged distressing conduct).

6

595

9G2000€dITZ0C#ASYD - SYATd NOWINOD - SNIJNV1 - INd 0¢:¢T €2 AON ¢20¢ - d31d AT1VOINOH1LO3 13





one reasonable inference in favor of the Plaintiffs, INOV should be properly granted by the Court in
this matter.
II. The Court Should Grant a New Trial Absolute.

Plaintiffs request, in addition, and in the alternative, that this Court grant a New Trial
Absolute. This Court has authority under South Carolina Rule of Civil Procedure 592, either on
motion of a party or on its own initiative, to grant a new trial “for any of the reasons for which new
trials have heretofore been granted in actions at law in the courts of the State.” S.C. R. CIV. P.
59. “[T]he court possesses broad, inherent authority to grant a new trial for any prejudicial errors
committed during the trial as a matter of fundamental fairness.” Ex parte Kent, 379 S.C. 633, 640-
41,666 S.E.2d 921 (S.C.App., 2008); see Howard v. State Farm Mut. Auto. Ins. Co.,316 S.C. 445,
449, 450 S.E.2d 582, 584-85 (1994) (holding the court may order a new trial based upon the
erroneous admission of testimony when the record shows error and prejudice). The decision to
grant or deny a motion for a new trial rests within the sound discretion of the trial court, and the
trial court's decision will not be disturbed absent an abuse of discretion. Fields v. J. Haynes Waters
Builders, Inc., 658 S.E.2d 80 (S.C. 2008). Granting a new trial is particularly appropriate in cases
of cumulative errors, such as the present case. See Wall v. Keels, 331 S.C. 310, 501 S.E.2d 754
(S.C.App.1998) (holding that erroneous limitation of voir dire, when combined with improper jury
argument by counsel which appealed to economic interests of members on jury, after which jury
awarded no damages to plaintiff, justified a new trial). The presence of multiple errors in this case,
regarding improper jury argument, weighs heavily in favor of a new trial.

1. Defendant’s Improper Statements during the Closing Argument Warrant a New

Trial.

2 The Court also has the power to grant a new trial under South Carolina Rule of Civil Procedure 50.

7
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“The test for granting a new trial on the basis of improper closing argument by opposing
counsel is whether the complaining party was prejudiced to the extent that he or she was denied a
fair trial.” Scoggins v. McClellion, 321 S.C. 264, 269, 468 S.E.2d 12 (S.C.App. 1996), citing State
v. Durden, 264 S.C. 86, 212 S.E.2d 587 (1975). The South Carolina Supreme Court has held that
“even in the absence of a contemporaneous objection, a new trial motion should be granted in
flagrant cases where a vicious, inflammatory argument results in clear prejudice.” Toyota of
Florence, Inc. v. Lynch, 314 S.C. 257, 263, 442 S.E.2d 611, 615 (1994), citing, South Carolina
Highway Dept. v. Nasim, 255 S.C. 406, 179 S.E.2d 211 (1977). The South Carolina Supreme
Court has also held that when a remedy is not adequately remedied at the trial level, that a new
trial can be appropriate. Scott v. International Agr. Corp., 180 S.C. 1, 184 S.E. 133 (S.C. 1936).

Defendant, by and through his counsel, made three outrageous and prejudicial statements
during the closing argument.

a. Defendant Requested Damages Beyond the Statute of Limitations.

Actions arising prior to April 15, 1988, for outrage or intentional infliction of emotional
distress must be commenced within six years; actions accruing on or after this date must
be filed within three years. S.C. Code § 15-3-530(5). The statute of limitations begins to run from
the time when the plaintiff “knew or by the exercise of reasonable diligence should have known
that he had a cause of action, regardless of whether it was possible to realize the extent of his
injuries. See § 15-3-535; Doe v. R.D. and E.D., 308 S.C. 139, 417 S.E.2d 541 (1992). But see
Moriarty v. Garden Sanctuary Church of God, 341 S.C. 320, 534 S.E.2d 672 (2000), overruled
on other grounds, State v. Cherry, 361 S.C. 588, 606 S.E.2d 475 (S.C. 2004).

In Defendant’s Closing argument, Defendant’s attorney requested $1,000 per phone call

the Plaintiffs made. Plaintiffs started making phone calls approximately ten years before the filing
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of Defendant’s action. Further, Defendant testified that after every instance of a phone call made,
he felt emotionally distressed. Based on all the calls made, Defendant’s attorney requested $40,000
in damages due to the phone calls totaling 40 calls since 2012. However, there are only 12 calls
within the statute of limitations. Regardless of whether Counsel allowed the calls in, Defendant
clearly testified that he knew or should have known he had a cause of action for distress after each

phone call. Therefore, Defendant cannot recover damages for conduct so far back in time.
b. Defendant used Requested but non-Produced Information to Show Damages.
As stated above, in Plaintiffs’ Second set of Interrogatories, Plaintiffs requested the
damages Defendant had sustained. Defendant referred only to Plaintiffs’ conduct of calling the
authorities for damages. However, during closing, Defendant requested $24,000 for a property that
Defendant had to sell due to his emotional distress. Plaintiffs have never received any information
regarding house Defendant owned that had to have been sold due to his emotional distress.
Defendant also testified at trial he lost his job due to the emotional distress caused by the Plaintiffs;
again, this was never produced to Plaintiffs. Just like the medical records that the Court did not
allow into evidence, Defendant continually hid damages information from Plaintiffs only to
surprise them with unverifiable information at trial and at closing. Defendant cannot and should

not recover damages for the information requested yet hidden from the opposing party.
c. Despite being clearly instructed, Defendant continually used acts that were not
of the Plaintiffs.

Prior to the start of trial, both parties argued regarding information and reports that involved
the Plaintiffs’ son pulling a firearm against the Defendant. In Defendant’s closing statement,

Defendant started out stating exactly that the Platiniffs’ son pulled a firearm on Defendant. The

598

9G2000€dITZ0C#ASYD - SYATd NOWINOD - SNIJNV1 - INd 0¢:¢T €2 AON ¢20¢ - d31d AT1VOINOH1LO3 13





flagrant and severely prejudicial nature of using the Plaintiffs’ son’s conduct clearly intended to
prejudice the jury against the Plaintiffs.

Based on the arguments above and the prejudicial nature of counsel’s statements and
Defendant’s conduct of continually not producing damages justifies a new trial so that Plaintiffs
may have the merits of their case determined by a jury untainted by the seriously improper conduct.

III.  Plaintiffs are entitled to a New Trial Pursuant to the Thirteenth Juror Doctrine.

South Carolina’s thirteenth juror doctrine is a well-established standard for granting a new
trial. See Folkens v. Hunt, 300 S.C. 251, 387 S.E.2d 265 (1990). “Under the ‘thirteenth juror
doctrine,’ a trial judge may grant a new trial absolute when he finds the evidence does not justify
the verdict.” Haselden v. Davis, 341 S.C. 486, 534 S.E.2d 295 (Ct. App. 2000). Stated differently,
a trial judge may grant a new trial under the thirteenth juror doctrine if the judge determines the
verdict “is contrary to the fair preponderance of the evidence.” Dent v. Redd, 270 S. C. 585, 243
S.E.2d 460, 460 (1978); Vinson v. Hartley, 324 S.C. 389, 404, 477 S.E.2d 715 (Ct. App. 1996)
(“Traditionally, in South Carolina, circuit court judges have the authority to grant a new trial upon
the Judge’s finding that justice has not prevailed.”. Unlike a motion for directed verdict, the trial
judge weighs the evidence under the thirteenth juror doctrine and need not view the evidence in
the light most favorable to the opposing party. McEntire v. Mooregard Exterminating Servs. Inc.,
353 S.C. 629, 578 S.E.2d 746 (Ct. App. 2003). Moreover, the question of whether to grant a new
trial upon the facts is one addressed to the discretion of the trial judge. South Carolina State
Highway Dep’t v. Clarkson, 267 S.C. 121, 126, 226 S.E.2d 696, 697 (1976).

“South Carolina’s thirteenth juror doctrine is so named because it entitles the trial judge to sit,
in essence, as the thirteenth juror when he finds ‘the evidence does not justify the verdict,” and

then to grant a new trial based solely ‘upon the facts.”” Norton v. Norfold Southern Ry. Co., 350
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S.C. 473,576 S.E.2d 851 (2002 (quoting Folkens v. Hunt, 300 S.C. 251, 254, 387 S.E.2d 265, 267
(1990)). In fact, as the “thirteenth juror,” the trial judge can hang the jury by refusing to agree to
the jury’s otherwise unanimous verdict. /d. As the South Carolina Supreme Court explained in
Folkens:
The effect is the same as if the jury failed to reach a verdict . . . When the jury

fails to reach a verdict, a new trial is ordered. Neither judge nor the jury is required

to give reasons for this outcome. Similarly, because the result of the ‘thirteenth

juror’ vote by the judge is a new trial rather than an adjustment to the verdict, no

purpose would be served by requiring the trial judge to make factual findings.
1d.

Here, the jury’s verdict is clearly against the preponderance of the evidence. Plaintiffs
presented more than sufficient evidence on every element against Defendant’s cause of action.
Defendant failed to present the necessary evidence to support his cause of action. The result in this
case 1s clearly the result of prejudice cultivated by the Defendant. Upon weighing the evidence in
this case, the Court, acting in its capacity as the thirteenth juror, should rule that the verdict is
against the preponderance of the evidence and grant a new trial so that justice may prevail.

IV. Plaintiffs, in the alternative, are entitled to a New Trial Nisi Remittitur.

A trial Court has wide discretion to reduce an excessive verdict by granting a new trial nisi
remittitur. The reduced judgment is a suggested settlement figure, which the Defendant may
accept, or reject and request a new trial. Ruling on a new trial nisi remittitur “requires the court to
consider the adequacy of the verdict in light of the evidence presented.” Waring v. Johnson, 341
S.C. 248,256,533 S.E.2d 906, 910 (Ct. App. 2000). The touchstone for deciding whether to disturb
ajury’s verdict by granting a nisi motion is whether the award excessively compensates the injured
party. Graham v. Whitaker, 282 S.C. 393, 321 S.E.2d 40 (1984).

Plaintiffs move that the Court find the jury’s verdict grossly overcompensated Defendant in

this matter. The Court heard the testimony of all the witnesses, with only 4 witnesses testifying as

11
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the Intentional Infliction of Emotional Distress Claim’s damages: Plaintiffs, Defendant, and
Defendant’s girlfriend. As noted above, the Jury considered the damage’s information hidden from
the Plaintiffs as well as awarded damages based on events outside the statute of limitations.

In these circumstances, the Defendant’s award should be reduced appropriately to what
Defendant requested, $1,000 per phone call. With 12 calls from the Plaintiffs being within the
Statute of Limitations period, using Defendant’s Exhibit 4 at trial, an award of $12,000 is more
than appropriate given the facts of the case, Defendant’s delay in bringing suit, and Defendant’s
continuation of hiding damages information from Plaintiffs.

CONCLUSION

Plaintiffs assert for the reasons previously stated above that the Court should grant
Plaintiffs” Motion for JNOV, New Trial Absolute, New trial pursuant to the Thirteenth Juror
Doctrine, or in the alternative, reduce the judgment to $12,000 pursuant to a New Trial Nisi

Remittitur.

Respectfully submitted,

/s/ Christian H. Thorndike

Christian H. Thorndike (SC Bar# 103697)
P.O. BOX 9246

Greenville, SC 29604

PH: (864) 757-4899

Attorney for Plaintiffs

Greenville, South Carolina
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RECONSIDERATION
Maurice Powers,

Defendant.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF LAURENS ) EIGHTH JUDICIAL CIRCUIT
)
Guadalupe J. Colorado and Sandra B. ) C. A.No. 2021-CP-30-00256
Colorado, )
)
Plaintiffs, )
)  PLAINTIFFS MOTION TO ALTER OR
V. ) AMEND JUDGMENT OR FOR
)
)
)
)
)

COMES NOW, Plaintiffs Guadalupe J. Colorado and Sandra B. Colorado
(“Plaintiffs”), by and through their undersigned counsel, and hereby submit this Motion to
Alter or Amend Judgment or for Reconsideration of the Court’s Order filed on November 28,
2022. As set forth in further detail below, the Court should reconsider its previous ruling and
should instead hold that Defendant’s actions are in violation of the covenants and restrictions
on the property and enjoin Defendant from painting vehicles on his lot.

ARGUMENT

A motion for reconsideration pursuant to Rule 59(e), SCRCP, is appropriate to
“correct a clear error of law or prevent manifest injustice.” Collison v. International Chem.
Workers Union,34 F.3d 233, 236 (4th Cir. 1994) (applying Fed. R. Civ. P. 59(e), upon which
the SC Rule 59(e) is modeled). Motions for reconsideration are completely within the Court’s
discretion. Sullivan v. Hawker Beechcraft Corp., 397 S.C. 143, 153, 723 S.E.2d 835, 841 (Ct.
App. 2012).

I. Defendant Operated and Operates a Business on the Property.
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With all due respect, the Court’s Order stating Defendant did not operate a business should be
reversed. At trial, as the Court notes, Defendant admitted to painting cars on his property for friends
and family and not for profit. However, Plaintiffs did not have to show that Defendant ran a successful
business. Defendant admitted that he painted cars in exchange for money on his property. Regardless
of whether Defendant made a profit is immaterial.

The Covenants state “The said lots shall be used for residential purposes only and no part of said
lots shall be used for any business, commercial, mercantile, or industrial purpose.” See Plaintiff’s Ex.
To Compl. Defendant, in exchange for money, painted or worked on vehicles for others. Defendant’s
sole neighborhood witness even testified to the fact he painted his car in exchange for a “donation”
and gave him a “bonus” because Defendant did such great work. Defendant also called a witness from
DHEC who stated that his sole determination in whether Defendant ran a business was that Defendant
told him he didn’t run a business.

Plaintiffs produced into evidence Defendant’s tax return which stated that in 2018, before
Defendant opened his current body shop, Defendant had an additional income of $1,156 as “Maurice
Powers Body Shop”. Defendant was, in effect, operating a sole proprietorship. Defendant also testified
that he opened and currently operates a business of painting vehicles at another location.

While Plaintiffs understand the Court cannot rule on potential or future acts, there is a overlap
between the acts Plaintiffs allege were a business and Defendant’s actual operation of a business.
Defendant stated his determination on when painting cars is a “hobby” versus when its his “business”
was based on when he was at home or at another location. Defendant cannot and should not be allowed
to make arbitrary decisions to skirt around the enforceability of the Covenants.

Defendant clearly, prior to the trial of the case, made a conscious decision to open and operate a
business of painting vehicles. Defendant, at least as early as the time he listed it as income on his tax
return, intended to make money from his “hobby.” Defendant should not be able to paint vehicles at

home and earn “donations” while simultaneously painting cars at another location for income through

2
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his business. Once Defendant started to exchange his services for money, regardless of whether he was
as profitable as other autobody shops, Defendant was and should be declared a business.
For those reasons, Plaintiffs respectfully request the Court amend its order holding Defendant to
operate a business and as such is in violation of the covenants.
II. Even if Defendant is not a Business, Defendant Should be Enjoined from Painting
Vehicles.

Plaintiffs request that this Court amend its order and hold Defendant cannot paint vehicles
on his property even if the Court continues to state Defendant did not operate a business. As
stated in the Order, Plaintiffs claimed violations of covenants A, I, and K. The pertinent covenants
state:

A. The said lots shall be used for residential purposes only and no part of said lots shall be

used for any business, commercial, mercantile, or industrial purpose. (Emphasis added).

I. All garages, storage buildings or barns may be used incidential [sic] to residential

purposes only and shall not be rundown or dilapidated. (Emphasis added).
K. No noxious or offensive activity shall be carried on or upon said lots nor shall anything be
done thereon which may become a substantial annoyance or nuisance to the owners of the
other lots.
See Plaintiffs’ Ex. To Compl.; and Order. It appears the Court’s order focuses solely on the fact
of whether Defendant operated a business. However, the Court did not address any other covenant
argued and Plaintiffs respectfully request the Court consider all the covenants equally in making
its determination.

The first hurdle, which Plaintiffs believe they clearly met, is that act of painting cars is not
a residential purpose. Regardless of whether Defendant is a business or not, the act of painting cars
is a violation of the covenants because it is not a residential purpose; especially when done for

3
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others and in the furtherance of making it a career, as Defendant testified. It is clear through the
testimony that Defendant used his lot and the garage he built for painting cars. The Court, in its
order, is completely silent as to whether the painting of vehicles is a residential purpose as
contemplated by the covenants. Plaintiffs believe that, by the preponderance of the evidence, the
act of painting cars, and painting in one’s garage, is a de facto violation of the covenants.

Plaintiffs further assert that while there was a question as to whether the number of calls
made to authorities was harassment of Defendant and thereby inflicting intentional infliction of
emotional distress, those same calls show that Plaintiffs were annoyed by the continued smells of
Defendant’s painting. Defendant’s activity does not have to be a substantial annoyance to all the
lot owners to be a violation of the covenants. Plaintiffs testified they continued to smell the paint
fumes in their house and lost the enjoyment to use their property; facts Defendant cannot refute.
The Court should find that Defendant’s acts were a substantial annoyance to the Plaintiffs and,
therefore a violation of the covenants.

The Plaintiffs request that the Court, at a minimum, enjoin Defendant’s act of painting
vehicles for other people on his property as it is not a residential purpose for which the covenants
allow. However, Plaintiffs strongly encourage the Court for a more complete ruling that
Defendant’s act of painting cars is a violation as contemplated by the covenants and therefore is
enjoined from doing so.

CONCLUSION

Plaintiffs assert for the reasons previously stated above that the Court should grant
Plaintiffs” Motion to Alter or Amend Judgment or for Reconsideration of the Court’s Order filed

on November 28, 2022, and enjoin Defendant from painting vehicles.
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Greenville, South Carolina

Respectfully submitted,

/s/ Christian H. Thorndike

Christian H. Thorndike (SC Bar# 103697)
P.O. BOX 9246

Greenville, SC 29604

PH: (864) 757-4899

Attorney for Plaintiffs
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PLAINTIFFS’ MOTIN FOR JNOV; NEW
TRIAL ABSOLUTE; NEW TRIAL PURSUANT
TO THE THIRTEENTH JUROR DOCTRINE;
OR NEW TRIAL NISI REMITTITUR

Maurice Powers,

Defendant.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF LAURENS ) C.A. NO.: 2021-CP-30-000256
)
Guadalupe J. Colorado and Sandra )
B. Colorado, )
)
Plaintiff, )
)
V. ) MEMORANDUM IN OPPOSITION TO
)
)
)
)
)

Defendant, by and through his undersigned attorney, presents this Memorandum in Opposition
Plaintiffs’ Motion as follows:
ARGUMENT

L. Plaintiffs are Not Entitled to a Judgment Notwithstanding the Verdict (JNOV)

A motion for JINOV may be granted only if no reasonable jury could have reached the verdict. Rossley

v. State Farm Mut. Auto, Ins. Co., 307 SC 354 (1992). Further, the jury’s verdict should not be

overturned if any evidence exists that sustains the factual findings implicit in its decision. Smalls v.

South Carolina Dep’t of Educ., 339 SC 208 (Ct. App. 2000). When considering JNOV motions, neither

the trial court nor the appellate court has authority to decide credibility issues, or to resolve conflicts in

the testimony of the evidence. Reiland v. Southland Equip. Serv. Inc., 330 SC 617 (Ct. App. 1998).

Here, evidence was presented that the Plaintiffs called various authorities at least 40 times, and
caused extreme emotional distress. Further evidence showed that each call made by the Plaintiffs were
without merit. At least one witness who was an employee of Laurens county stated that the Plaintiffs
were using authorities to harass the Defendants. The Plaintiffs also testified that after law enforcement

investigated drug usage, DSS came to their home. This is testimony that tends to show the Plaintiffs
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intentionally or recklessly inflicted severe emotional distress upon the Defendants. Calling authorities
repeatedly and making unsubstantiated claims could be seen, and clearly was seen, as inflicting severe
emotional distress. Further, their actions could be seen, and was seen, as extreme and outrageous.

When considering the evidence in light most favorable to the nonmoving party, there was
clearly more than one reasonable inference from the evidence. The jury simply found the Defendants
testimony, and their witnesses, more credible. Importantly, the Plaintiffs failed to present any
witnesses besides themselves to corroborate any of their claims. The motion for INOV should be
denied.

11. The Court should Not Grant a New Trial Absolute

Plaintiffs state that Defense counsel made improper arguments at closing arguments, and therefore they
are entitled to a new trial absolute. It is axiomatic that the lack of a contemporaneous objection to an
improper argument acts as a waiver. Plaintiffs attempt to evade this requirement by pointing to Toyota

of Florence, Inc. v. Lynch, 314 SC 257 (1994), which held that courts may issue a new trial even

without a contemporaneous objection if counsel use uses vicious, inflammatory arguments, and result

in a clear prejudice to opposing party. However, a review of the facts of Toyota of Florence reveal the

level of inflammatory comments that are required to warrant a new trial, and are in stark contrast to the
case at bar.

Lynch was a nominal defendant in a lawsuit between a regional distributor of Toyota (SET),
and a local dealer, Toyota of Florence (TOF). Prior to closing arguments, Lynch agreed to receive
portions of any judgment TOF received. The trial judge instructed Lynch not to request damages.In
closing arguments Lynch presented hand drawn posters that showed the following: depicting SET as
Asian stereotypes; mushroom clouds over states they operate in; paying off an SET witness and giving

him answers to questions; offering money to a blindfolded man; and feeding documents into a
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shredder. Further, Lynch requested damages after specifically being ordered not to. It was apparent
Lynch attempted to identify SET as Asian, attempting to play on potential prejudices of a juror. The
Supreme Court stated these flagrant, vicious comments were inflammatory and resulted in clear
prejudice.

The Plaintiff also relies on South Carolina State Highway Dept. v. Nasim, 255 SC 406 (1971).
Nasim was about a land dispute and the value of property. Nasim’s counsel focused on a real estate
appraiser that gave a favorable evaluation to the other party, and called him various epithets. Counsel
called the appraiser a liar, and stated that that he “doesn’t stand for justice o fair play.” Counsel further
stated that he should have removed his hand from the Bible when being sworn in, and compared him to
a person in World War II who sided with the Nazis. The court found when an attorney uses uncalled
for personal abuse of a witness, it is improper and prejudices the other party. Importantly, the court
noted that to overcome failing to object contemporaneously, they must find that the attorney was trying
to appeal to passions and prejudices of the jury.

The Colorados make no such claim in the current case. Colorados rely on three arguments to

make their case. However, they do not meet the standard for a new trial in Nasim or Lynch. There was

nothing inflammatory, vicious stated by counsel, and it was not prejudicial. If there was something to
object to, opposing counsel should have objected at the appropriate time.

As to requesting damages beyond the Statute of limitations, both parties openly discussed
matters outside the statute of limitations. Colorado’s introduced social media posts beyond their Statute
of limitations. Prior to trial, attorneys discussed this issue, and agreed that neither would object to the

SOL, as our clients wanted to the Court, and the jury to hear the entire story.
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Requesting damages regarding a $24,000 property sold cannot be deemed inflammatory or
vicious. Powers simply stated a fact. During the course of litigation, he had to sell property to help pay
for legal fees. If the statement wasn’t inflammatory or vicious, it cannot be used to require a new trial.

Finally, the Court instructed a report concerning a firearm being drawn by the Colorado’s son
to be removed from evidence. However, the trial judge specifically instructed that it could be argued
that this incident was the catalyst that started the Colorado’s abusive phone calls to local authorities.

The Colorado’s have not made any valid arguments that statements were inflammatory and
vicious, and therefore their request for a new trial absolute should be denied.

I1I. Plaintiffs are not entitled to new trial base don 13" juror doctrine.

A trial judge’s order granting or denying a new trial upon the facts will not be disturbed
unless his decision is wholly unsupported by the evidence, or the conclusion reached was

controlled by an error of law. Folkens v. Hunt, 300 SC 251 (1990). Traditionally, in South

Carolina, circuit court judges have the authority to grant a new trial upon the judge's finding that

justice has not prevailed. Todd v. Owen Indus. Prods., Inc., 315 SC 34 (Ct. App. 1993).

Similarly, the judge may grant a new trial if the verdict is inconsistent and reflects the jury's

confusion. Johnson v. Parker, 279 SC 132 (1983).

Nothing about the case before the court suggests that justice did not prevail. The
Plaintiffs simply failed to present any evidence supporting their claims, or defending against the
Defendant’s counterclaim. The evidence was overwhelmingly in favor of the Defendants in that
they brought forth numerous witnesses discrediting the complaints of the Plaintiff, and
substantiating their counterclaim that they suffered severe distress at the hands of the Plaintiffs.

IV. Plaintiffs are not entitled to a new trial Nisi Remittur.
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When the jury's verdict is inadequate or excessive, the trial judge has the discretionary power

to grant a new trial nisi. Bailey v. Peacock, 318 SC 13 (1995). Compelling reasons, however,

must be given to justify invading the jury's province in this manner. Bailey, supra. When a party
moves for a new trial based on a challenge that the verdict is either excessive or inadequate, the
trial judge must distinguish between awards that are merely unduly liberal or conservative and

awards that are actuated by passion, caprice or prejudice. Allstate Ins. Co. v. Durham, 314 SC

529 (1993). If the amount of the verdict is so grossly inadequate or excessive that it shocks the
conscience of the court, and clearly indicates the amount was the result of passion, caprice,
prejudice, partiality, corruption or some other improper motives, the trial judge is required to

grant a new trial absolute. See Cock-N-Bull Steak House, Inc. v. Generali Ins. Co., 321 SC 1

(1996).

Here, the verdict certainly does not “shock the conscience.” The Plaintiffs presented no
third party witnesses to support their claims, or contradict the Defendant. The Plaintiffs
complains that there were only four witnesses who testified as to damages. That’s certainly
enough for a jury to decide the amount of damages. The Plaintiff cited no case law or statute that
requires experts, or a certain number of witnesses so the jury can adequately calculate damages.
Damages calculation is the sole discretion of the jury, and in this instance, they were more than

reasonable.

Based on the above, the Court should grant Defendant’s Motion to Amend his Answer
Respectfully Submitted,
Christopher L. Jones, Attorney at Law, LL.C
_s/Christophe L. Jones
Christopher L. Jones, S.C. Bar No.: 78892

650 E. Washington Street
Greenville, S.C. 29607
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Counsel for Appellants
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