Bl

STATE OF SOUTH CAROLINA | |
IN THE COURT OF APPEALS ~ 0CT 26 20

| SC Court of Appeals
Appeal from the Administrative Law Court
The Honorable Deborah Brooks Durden, Administrative Law Judge
Docket Number 23-ALJ-15-0010-AP

~ Appellate Case No.: 2023-001050 3

—

' CHARLES WILIAMS, #086721;.......ccoccccer S eeneesesssssnsssnssnsssnssioes APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND _
PARDON SERVICES,............... e re e et ee e RESPONDENT

BRIEF OF RESPONDENT

Jessica E. Kinard B
Legal Counsel

. South Carolina Department of Probation,
Parole and Pardon Services '
P.O. Box 207 _

Columbia, South Carolina 29202
Jessica.Kinard@ppp.sc.gov
(803) 734-9283

SC Bar No 77889

Attorney for Respondent



TABLE OF CONTENTS

Table ofAuthori_tie:_s...............................................‘ ......................................................................... ii

Statement of the Issues on Appeal S ettt s e enes S 1

* Statement of the Case...........; ................................ ................................................................... 2

~ Standard of ReVieW...........oerivunnen. S— e ettt e sres e 3
'Arguments :

- The ALC properly d1sm1ssed the appeal...; .................................................... reeererrerirenanres 5

| Appellant s arguments-were not»preserved for review atlthis S1E: TP

The Board’s use of its current parole consideration criteria does not result in an ex post
FACEO VIOLATION. 1evvvevevereeerrereeeeeeeerereses e e seseneenns et ———— et et eeearaeaaeraaaareteteteseresabasatans 7

Conclusion........... T ceererereetrsenees eeeeteeteaareateateerereaseaeeeetesarasaseereeanenenes 10



TABLE OF AUTHORITIES
Cases : - Page(s)
Al-Shabazz v. State, _ :
338 S.C. 354, 527 S.E.2d 742 (2000) ....ccrvverurrrrcrverreeniens eterb et et et e te et et esta e senneaane 5.
California Dep’t of Corrections v. Morales, 4 B ' '
514 U.S. 499 (1995) wevuvvviiererreerreereseesseiesrissesens ettt ss st et esastesentessasensssessnsensensenes T3 O
Compton v. S.C. Dep’t of Prob., Parole and Pardon Servs., ' .
"~ 385 5.C. 476,684 S.E.2d 175 (2009) .....ceiiiriererernieerietrcriensierenseseessessessessesseseesesaessesesessessens 6
‘Cooper v. S.C. Dep’t of Probation, Parole and Pardon Servzces, ‘
- 377 S.C. 489, 661 S.IE.2d 106........coeiiririereeeeieeerereeee s sse et ssasssessssssssesessssesesssssesasansasnnnes 9y O
- Furtickv. S.C. Dept. of Prob., Parole & Pardon Servs.,
- 352 8.C. 594, 576 S.E.2d 146 (2004) c.....ooooieeereesereessivseseseseeseseeseseessseesesesessesessesersssessee 3,5
Garner v. Jones, ' - o
529 U.S.244 (2000) .................... eeteneeies e et et et et e e e s s b e bt s h e et et e s Ra e b e be et e e et ate s e rensanserens 8
Great Games, Inc. v. South Carolina Dep t of Revenue, 2
3398.C. 79, 529 S.E.2d 6 (2000)........... rrerieereraresesnnesnorersrenns ceeeenees ettt et resaeenesannens 6
Hill v. S.C. Dep't of Health and Envtl. Control, - ' - b
389 S.C. 1, 698 S.E.2d 612 (2010) ....creerirererrireerieieieereisieseeieeeeseesessesesseassesaesesaens et 4.
James v. S.C. Dep’t of Probation, Parole and Pardon Services, . ' ‘
377 S.C. 564, 660 S.E. 2d 28871(2008) ..ciieerrerriirrereerrrere ittt e sa e e rasnaeas 6
" Jernigan v. State, » '
340 S.C. 256, 531 S.E.2d 507 (2000)................ ettt ettt r et e e et eaess e nene e sanas 7,8
Lynce v. Mathis, '
STGULS: 433 (1997) ceeeeeeie ettt ettt s se e e sbe e s e e ae e e e e ae e s e e saeennennannen . 8
State v. Bryant, '
382 S.C. 505, 675 S.E.2d 816 (Ct. APP. 2009) ..cvieveereerenerrirrireneeienenereesaeseeeeessessessessesessesses 8
State v. Huiett, ‘ .
- 302 8.C. 169,394 S.E.2d 486 (1990) ....c..onueiiieieererrrert sttt st sa e nbe e feverenes 9
Sullivanv. S.C. Dep't of Corr., : ‘ ’
3558S.C. 437,443 n. 4, 586 S.E.2d 124, 127 n. 4 (2003)) ................. e 5
Statutes
S.C. Code Ann. § 1-23-610(B) ............... ettt ettt — ettt R ettt et sasas e teeete bt et et sas et anaebesernan 4
S.C. Code Ann. § 1-23-600(D) ....cccererrrrrererererreeesecresesessesesssesesssensenns feetereeree et eerene 3,4,5
S.C. Code Ann: § 1-23-380.....cc.cccevermervecrerernrnrnennen. ettt et eaeeas 3,4
S.C. Code ANN. § 24-21-640.......coeuererreeerereeeecereeseessessissssessssssssssssssssssssssiosssssssssssessesessseeis Ty 85 9
S.C. Code Ann. § 55-612 (Supp. 1962)........ et s rereeere ettt ne e e enas e o3, 8
Rules
RuUle 59(€), SCRCP ..ottt ee ettt et st e s snesaesvesssenens e 7

i



APPELLANT’S STATEMENT OF ISSUES ON APPEAL

1. Whether the ALC erred when it summarlly dlSI‘nlSSCd Appellant’s appeal as a “routine
denial” of parole?
a. Appellant’s appeal constituted an “as- -applied” clalm
b. The ALC had jurisdiction to review Appellant’s “as-applied” claim
c. The ALC’s summary dismissal violated a fundamental right

!
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STATEMENT OF THE CASE
On September 26, 1975, Appellant left a night spot with three females ranging in»age from
'15-17 years old. -About a -rﬂonth lafér, on October 26, 1975; the bodies of all >three. females were
found floating in the Reedy Rive_r | about fourteen miles outside of Greenville County. The
inv'estigation r.evealed '_Appéllant took all three IVi(‘:tims and gave thefﬁ some pills, which they
consurnéd leading té their death a short time later. Appellaﬁt then drove to a wooded area_{)y the
Regdy' River and rolled each bé,dy into the water. Due to the -age of the case, _iﬁformation-
regérding his indictment and conviction are limited. _'On April 16, 1976, Appellant was sénten‘céd
to death‘by eléctrocutioﬁ; howevelr, on April 14, 1977, the Soﬁth Carolina Supreme'Court vacated
.Appellant"s death sentence and remanded his case to the iower court for resentencing.. ‘On .AprilA
‘20,. 1977, Appellant was sentenced to three life sentences which were set by the court to run
consecutive to each other. |

| Appellant- beéame parole eligible in August 1984. Since that time, Appellant has had
. twenty-one parole hearings ~with the ‘mo.st"recent review: taking placet on March 29, 2023.
Foliowihg Appellant’s appeafance, the Board rejected his request for parole citing the nature and

.seriousness of Appellant’s offense as thé reason for its rejection. |
Upen being infdrmed of his denial of pafole, Appellant filed a notice of appeal b_eforé the
A-dm'inistraﬁ\;e-Lélw C(;l-lrt (‘ALC). 0;1' Ai‘)r‘ila2VS ,' 2023. ‘In his appéal, Appéllant alleged “(1) abus;e
of discretion, (2) failure to _follow substantive ahd procec_iural law, (3) ﬁnlawful vl.)rocedure, 4
violation of due process, (5) deprivatioﬁ of 'a.stafe-created iibcrty interest in parole, and (6) the
“ Board’s parole. decision is arbitrary and capricious.” The Honorable Déborah Bfooks Durdeﬁ of

the ALC determined that the court did not have jurisdiction to hear this matter as it was a routine

Page 2 -



denial of parole, thus affirming the Board’s decision, and the appeal was summarily dismissed
May 31,2023. | |
Appellant’s issues in this appeal could be considered to be contained in his bare-bones
api)eal, but they are most éimilar to his appeal in 202.1, in Whiéh tﬁis‘ Court affirmed the denial.
Appellant argues the applicétion of Form 1212 or any “factors beyqnd the scope of the 5tatuto;y
| language of S.C. Code Ann. § 55-612” to Appellant’s parole hearing violates the ex post facto
- clause of the U;S; Coﬁstitution, the ALC had the aﬁ’;hority to hear his challenge because it
considered the constitutionality of an “as-applied” situation, and S.C. Code Ann. § 1-23-600(D),
upon whicﬁ the ALC Based its ‘dismissal, is unconstitutional as it infriﬁges upon his fundamental
right of a.cce‘ss to the court. the éamé issues in this appeal. |
Conversely, Respondent argues that the ALC was correct in its determination this was a
routine denial of parolé and cannot be reviewed. Be‘Y‘oﬁd that and in the alternative, Respondent
argues Appellant’s brief raises iss;les that Were not argued below and are tﬁeréfore not preserved,
the changes in the> criteria aré minimal and not‘penal in nature so there exists no violation of ex:

post facto, and there was no error in the ALC’s summary dismissal. Respondent’s bfief_ follows.

STANDARD OF REVIEW

-In criminal cas_és thej appellate court .sits to review errors of law only and is bouﬁd by the
trial cdun’s factuél ﬁndings unless they are clearly erroneous. When re?iewing a parole caée, the
ALC sits in an appellate capacity. F urtickv. S.C. Dept. of Prob., Parole & Pardon Servs., 352 S.C.

. _ B
594, 576 S.E.2d 146 (2004). Under the appellate standard of the Administrative Procedures Act,
the ALC’s review is liﬁifed to the reéord,- absent irregularities in the probedure of the ageﬁcy.'

S.C. Code Ann. § 1-23-380(4). Additionally, the court may not substitute its judgment for the

/
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judgment of the agency as t§ the weight of the evidence on questions of fact, but may modify or
- reverse the decision of the agency whén substantial rights of the appellant have been prejudiced.

S.C. Code Ann. § 1-23-380(5). HoWever, “an administrative law judge shall not hear... an appeal
involving the denial of parole to a potentially eligible iﬁmate by the Department of Probétion,
Pafqle and Pardon Services.” S.C. Code Ann. § 1-23-600(D). |

In an appeal from an ALC decision, thé Administfatiye Procedures Act provides the
standard of review. S.C. Code Ann §1_—23-610(B). This Court may only reverse the decision of
the ALC if that decision is: |

(a) in violation of conStitutional or statutory p'rovisions;.

(b) in excess of the 'statutory authority of the agency;

4 (c) made upon unlawful procedure; |
(d) affected by other error of law;
(e) cleérly erroneous in view of the reliable, probative, and substantial evidence on the
whole record; or
(f) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted
exercise of discrétion. '

i

“The [C]ourt may not su_bstitﬁte its judgrﬁent for the judgment ofthe [ALC] as to the weight
of the evidence on questioné of fact.” Id. In determining wﬁethér the AL_C'S .dlecision was supported
by substaﬁtial evidence, this Court need onIy_ﬁnd, looking at the entire record on appeal, evidence
from which reasonable minds could reach the same conclusion that the ALC reached. Hill v. S.C.

Dep't of Health and Envtl. Control, 389 S.C. 1, 9-10, 698 S.E.2d 612, 617 (2010).
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ARGUMENTS

1. The ALC properly dismissed_ the appeal. . - -
Appellant raises several issues on appeal, all ahﬁed at his belief that the .ALC should have
overturned the Board’s ,decision and granted him parole due to its failure to follew what he believes
are the appropriate procedures, including strictly abiding by the Parole Board statute that was in
place when he wae convict'ed.-

The ALC does not have the ability to hear ap appeal of a routine denial of parole. “An |
administrative law judge shall not hear ... an appeal involving the denial of parole to a potentially
eliéible inmate by the Department of Probation?.-Parole end‘PardOn. Sewices.” S.C. Code § 1-23-
600(D). Oﬁly when the Department determines an inmate is permanehtly iﬁeligible,for parole does
the ALC have full jurisdicti.on to review that decision. Fu}'tick, 352 S.C. at 598, 576 S.E.2d at 149. ‘-
" In Furtick, _the Supreme Court extended . 4l-Shabazz! to parole el.igi'bil.i't_y decisions while
- emphasizing the difference between a final decision of parole eligibility and the routine granting
or denial of parole by the Parole Board of parole'-eligible inm'etes; |

“Parole is a privilege, pot aright.” Coeper v. S.C. Dep ‘tof Probdtion, Parole and Pardon
Services, 377 S.C. 489, 496, 661 SE2d 106, 110 (citing S,uliivan v. S.C. .Depft‘ofCorr., 355 S.C.
437, 443n.4,586S.E.2d 124, 127 n. 4 (2003)). "‘[N]o such prisoher may be paroled untﬂ it appears:
to the satisfaction of the boerd: that the prisoner has shown a disposyition to refoﬁh; that in the |
future he will probably. opey the law and lead a correct life;-that by his conduct he has merited a
.lessening of the rigors of his imprisonment; that the interest of society will not be impaired-thereby;

and that suitable employment has been secured for him.” S.C. Code §.24-21-640. “Undoﬁbtedly, _

! Al-Shabazz v. State, 338 S.C. 354, 369, 527 S.E.2d 742, 750 (2000).
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the Parole Board is the sole authqrity with respect to decisions regarding the grant or denial of
parole.” Cooper, 377 S.C. at 499, 661 S.E.2d at 11. |

So constrained, the ALC properly consideréd the Board’s procedures and not its decision-
mak_ing authority. The Board, being the sole body empowered to grant or deny parole, elécted to
deny parole to Appellant after carefully considering the require_d factors. The Board clearly stated
that it did so in tﬁé letter of rejection to Appellant. The ALC -Was thus fequired to dismiss the
appeal by the Sui)reme Court in Cométo_n V. S.'C. Dep’t of P;ob., Parole and Pardon Servs., 385
S.C. 476, 684 S.E.2d 175 (2009). “—{\Ve emphasiz.gd that ... if the Parolé Board clearly states in its
order denying parole that it'considered the factors outlined in section 24-21-640 and the fifteen
factors published in Form 1212, and that' if the Parole.Board ‘complies with this procedure, the
decision will constitute afoutine denial of parole and the ALC will have limited authority to review |
the decision.” Id., 385 S.C. at 479, 684 S.E.2d at 177.

2. Appellant’s arguments were not preserved for review at this stage. .

Appellant’s summary dismfssal was based 6n -the filing of his notice of appealA that
contained six short words or phrasés listing his issues as listed in the Statement of the Case above.
Respondent did not file a response before the court issued its Ordér, whiéh contained only language
re’garding the fact this rejection was a routine denial of parole, as evidenced in the‘record on appeal.
Appellant references the possibility that his original filing was iinsufﬁci_ent pursuant to SCALC
Rule 59(D), but Respondent is not aware of any deficiency letters or éther issues that wéuld affect
this case. |

*Respondeht cannot bé expeéted to respond to issues that were not raised to either the Parole
Board or the ALC. This is confirmed in James v. S.C. Dep 't of Probation, Parole and Pardon

Services, 377 S.C. 564, 568, 660 S.E.2d 288, 290-91 (2008) (citing Great Games, Inc. v. South
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Carolina Dep't of Revenue, 339 S.C. 79, 529 S.E.2d6 (2000)) - general rules of preservation apply

and, if an argument is not addressed in the ALC’s order, it is not preserved for a:ppellate review.
Appellant had the opﬁon of filing a Rule 59(¢), SCRCP, motion to alter or amend the order, but he
did no’t._2 As such, this court does not have the ability to consider the arguments raised by Appellant
as they were not consider_ed by the lowef court.
3. The Board’s use of its current parole consideration criteria does not result in an ex
post facto violatiop. : '
As afthAreshold matter, Resp()_ndent asserts that, because this was a routine denial of parole, .
the 'ALC’s affirmation of the Parole Boa'rd’s'decision shouldv stand as there is nd legal basis to
overturﬁ it. The ‘AL'C reviewed the procedures, as it is limited to in this capacity, and found them
to comply with all relevant law. See Cooper.
- Regardless, Appellant argues that the ﬁse of the parole consideration criteria fouﬁd in S.C.
Code §24-21-640 and the criteria listed 1n 'thé Board’s current Form 1212 constitutes an ex post
facto violation. Because he committed his crime in 1975, he argues that the criteria the Board uses
should solely be that which was useci at the time bf his o_ffense.3 |
.Relspondent submits that the changes to the parole 'criteria do not retroactively alter the
definition of the cfime or increase the punishment for a crime. As discussed‘.in Jernigan v. State,

340S.C. 256,261, 531 S.E.2d 507, 509.(2000), ex posf facto violations occur when “the legislative

2 This is specifically addressed in the 2019 Revised Notes to Rule 29(D), SCALC: “Issues raised in the contested
case proceedings but not addressed in the written order are no longer deemed denied, but must be raised by the
parties in a motion for reconsideration in order to be preserved for appeal.” Though Parole review cases the set of
rules for special cases, referral within those rules is clearly made to the availability of a motion pursuant to Rule 59. -
3 Appellant has unsuccessfully submitted this identical argument to this Court and the Honorable Deborah Brooks
Durden under Docket No. 19-ALJ-15-0002 (Order filed July 22, 2019). This Court affirmed the decision of the ALC
in 2023-UP-107, filed March 15, 2023. He also unsuccessfully argued denial of due process aftér a routine denial of
parole to the Honorable Carolyn C. Mathews and Court of Appeals, ending in Opinion No. 2012-UP-216.
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amendment ‘produces a sufficient risk of increasing the. measure of punishment attached to the
covered crimes.”” Id., quoting California Dep’t of Corrections v. Morales, 514 U.S. 499 (1995)

In Jermgan the leglslatlve change at issue was a change from yearly parole hearlngs to
biannual hearings for v1olent offenders. The Supreme Court determined that the change violated
~ ex post facto because increasing the time between parole hearings “effectively increases the

quantum of punishment ” Jermgan at 340 S.C. at 265, 531 S.E.2d at 512, quoting Lynce V.
Mathis, 519 U.S. 433, 444-45 (1997).

At the time Appellant committed the offense, S.C. Code Ann. § 55-612 (Supp. 1962)
defined the mandatory criteria the Parole Board was obligated to apply to an inmate seeking parole.
Section 55-612 of the South Carolina Code of Laws specifically stated:

The Probetion, Parole and Pardon Board shall carefully consider the
record of the prisoner, before duriiig and after imprisonment, and no
such prisoner shall be paroled until it appear to the satisfaction of
the Board, that the prisoner has shown a disposition to reform; that
in the future he will probably obey the law and lead a correct life;
that by his conduct he has merited a lessening of the rigors of his
imprisonment; that the interests of society will not be impaired
thereby; and that suitable employment has been secured for him.
S.C. Code Ann. § 55-612 (Supp. 1962)
- In comparing this to the current statute, which was amended in 1981 and is now § 24-21-
640, the only difference is the word “shall” is replaced by the-word “mayi’ — “...no prisoner may

b

‘be paroled.... This change does not affect the Board members nor the criteria used in the
determination of parole. This minor' difference must be considered pchedural, and not a violation
of ex post facto. A procedural change is not ex post facto even 'thougli it may work to an inmate’s
disadvantage. State v. Bryant, 382 S.C. 5;05, 675 S.E.2d 816 (Ct. App. 2009). It certainly does not

represent the “significant risk,” whether on its face or through implementation, of “a longer period

of incarceration than under the earlier rule,” as Appellant argues. Garne;f‘v. Jones, 529 U.S. 244,
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251 (2000); Jernigan, 340 S.C. at 261, 531 SE2d at 509.

Appellant alleges that the consideration of the Department’s fifteen criteria found in Form
1212 violates ex post facto; speciﬁcally as it includes consideration of the nature and seriousness
of the offense.! He aréues that since tliese criteria did not exist at the time of his conviction', and
that he has not received parole since he. started receiving hearings in 1984, then it must be to his
detriment. This argument is flawed, as correlation does not necessarily imply causation.

Furthermore, neither the statutory nor Departmental criteria are penal in nature so it does
not violate ex post facto. In order for the ex post facto clause to be applicable, the statute or the
provision in question must be criminal or penal in purpose and nature. State v. Huiett, 302 S.C.

169, 394 S.E.2d-4l§6_ (1990). The Department criteria do not increase 'punishme'nt; nor cl_oes it :

| change the‘parole board or add to the number of votes necessary to be awarded parole. The use of
the current criteria is merely a procedural change; therefore, it does not violate €x post fac'to.

Lastly, there is no conceivable application of Form 1212_ or the current wording of the
statute that could increase Appellant’s potentialtime in prison. Appellant looks to California Dept.
of Corrections v. MOrales, 514 U.S.'499, 115 S.Ct. 1597 (1995), Jernigan, and Huiett to support
his claims that the “quantum of punishment” may be increased.by this language change. All three .
of the cases consider the possibility of ex post facto violations due to a change in frequency of
parole hearings and found that, in most instances, retroactive applicationrwlould be an ex post facto
violation. Tliat fact pattern is clear application of a new rule that could lengthen incarceration. In

the case sub judice, though, there is no new rule, merely a reframing of the existing standards.

Therefore, the decision of the Board and the Administrative Law Court should be upheld.

* The Board must establish written, specific criteria for the granting of parole and provisional parole. S.C. Code "
Ann. §24-21-640 (1990).
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®

CONCLUSION
Appellant appealed a routine denial of parole. As such, the ALC had limited authority to
hear the appeal, and only to review whether the Board followed proper procedure Because the
record clearly shows the Board follpwed the procedure outlined in Cooper, the ALC properly

dismissed the appeal. Its decision should therefore be upheld.

Respectfully submitted,
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