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MOLLY H. CRAIG

Hoob
DIRECT DIAL: (843) 577-1215
I ' W FIRM EMAIL: molly.craig@hoodlaw.com
LLC

October 23, 2023

Via E-Filing and U.S. Mail

The Honorable Patricia A. Howard
Clerk, Supreme Court of South Carolina
1231 Gervais Street

Columbia, SC 29201

Re: Michelle Cha Holliman, individually and as personal representative of the estate of Allen B.
Holliman, Respondent v. We Are Sharing Hope SC, Medical University of South Carolina, United
Network for Organ Sharing, Jacqueline Honig, M.D., and Darla Welker, Defendants, of which We
Are Sharing Hope SC and United Network for Organ Sharing are the Appellants
C/A No. 2020-CP-10-02902, Charleston CP
Court of Appeals Appellate Case No. 2021-000487
Supreme Court Appellate Case No.

HLF File No. 269.009

Dear Ms. Howard:

On behalf of We Are Sharing Hope SC, enclosed please find the original renewed Common
Law Petition for Writ of Certiorari, with the Certificate of Service and Appendix, as well as a
check for the filing fee in the above-captioned matter. We have filed these electronically and are
serving all counsel of record with a copy of same by email. Attached is a copy of the email serving
counsel. We are also electronically filing a copy to the Court of Appeals.

Thank you for your time and consideration.

Kind regards,
Yours truly,
/s/ Molly Agnes Hood Craig
Molly H. Craig
MHC/spc
Enclosure(s)

cc: John C. Moylan, III, Esquire/Mary Lucille Dinkins, Esquire/James Hunter May, Esquire
Lindsey Amber Nishan, Esquire
Rachel Lewis Anna, Esquire
Hugh W. Buyck, Esquire/G. Wade Cooper, Esquire
Christine Kent Toporek, Esquire
Christina Woodward Strong, Esquire
Kelly M. Jolley, Esquire/Ariail B. Kirk, Esquire
The Honorable Jenny Abbott Kitchings [Via E-Filing]

172 Meeting Street, Charleston, SC 29401
Phone: (843) 577-4435 Fax: (843) 722-1630 Email: Info@hoodlaw.com
www.hoodlaw.com










STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

Appeal from Charleston County
Court of Common Pleas
Debra R. McCaslin, Circuit Court Judge

Civil Case No. 2020-CP-10-02902
Court of Appeal No. 2021-000487
Op. No. 2023-UP-205, filed May 24, 2023

Michelle Cha Holliman, individually and as personal
representative of the Estate of Allen B. Holliman,

Respondent,
V.

We Are Sharing Hope SC, Medical University of South Carolina,
and United Network for Organ Sharing,
Jacqueline Honig, M.D., and Darla Welker,

Defendants,
Of which We Are Sharing Hope SC and
United Network for Organ Sharing are Appellants,
And of which We Are Sharing Hope SC is Petitioner.

COMMON LAW PETITION FOR WRIT OF CERTIORARI,
IN THE ALTERNATIVE TO, RULE 242, SCACR, PETITION FOR A WRIT OF CERTIORARI
TO REVIEW THE DECISION OF COURT OF APPEALS

We Are Sharing Hope SC has submitted a petition pursuant to Rule 242, SCACR, seeking
a writ of certiorari to review a final decision of the Court of Appeals dismissing the appeal from
an Order Regarding Discovery issued by the Honorable Debra R. McCaslin which compels

production of and discovery responses as to documents/materials which Sharing Hope claims are





protected by a peer review privilege.!

By this separate filing, We Are Sharing Hope SC is also
renewing its Petition for Extraordinary Relief by a Writ of Certiorari previously filed pursuant to
S.C. Const. art. V, §5 and S.C. Code Ann. §14-3-310, seeking a common law writ of certiorari to
review the same order. [S.C. App. No. 2021-001213/001215.]

By these Petitions, Sharing Hope is seeking the Supreme Court’s review of the novel and
important issues of peer review privilege that would become moot if Sharing Hope is forced to
produce documents and answer deposition questions about matters involving the peer review
process it participated in as required by its federal certification as an Organ Procurement
Organization within the federal Organ Procurement and Transplant Network administered by
UNOS.

In support of this Petition, the Appellant Sharing Hope craves the Court’s reference to
filings in the Court of Appeals® and certain other documents filed in this case and other related
court cases which are submitted herewith.

Questions Presented for Review

The important and novel substantive questions regarding the OPO’s asserted peer review

privileges as presented by this appeal from the discovery order include:

! Per Rule 242, Counsel certifies that the Court of Appeals issued its order on filed May 24, 2023,
dismissing the appeal as interlocutory. Sharing Hope timely filed a Petition for Rehearing on June
7, 2023, which was ruled upon and denied by the Court of Appeals Order, filed September 21,
2023.

2 By order dated August 25, 2021, the Supreme Court suspended the requirement that petitioner
file two copies of the Appendix, and provides that the necessary documents will be obtained from
the electronic records of the case before the Court of Appeals. However, an abbreviated Appendix
is submitted herewith in support the common law petition to provide other filings which
demonstrate the compelling need for an answer to the novel and important question of state law
on the privilege issue(s).





L. Should post-incident self-critical materials prepared or exchanged by an Organ
Procurement Organization pursuant to a requirement of its membership in the
federal Organ Procurement and Transplant Network and its HHS federal
certification and designation be protected by a peer review privilege?

II. Does the peer review privilege found in S.C. Code § 44-7-392 apply to a root cause
analysis conducted between the Organ Procurement Organization and the donor
hospital?

The threshold appellate jurisdiction questions presented include:

L Whether the immediate appeal of this discovery order denying Sharing Hope’s
assertion of peer review privileges and compelling production is statutorily
authorized by S.C. Code §44-7-394?

II. Whether the Appellate Court can, and should, exercise pendant appellate
jurisdiction over the interconnected issues relating to the peer review privilege as
asserted by Sharing Hope?

III.  Whether the Supreme Court should grant extraordinary relief to review the
discovery order because if Sharing Hope is compelled to produce its peer review
documents and allow its employees to testify about the mandatory per review
process conducted after the death of Plaintiff’s decedent, there is no adequate
remedy that could restore the privilege protection on appeal from a judgment after
a trial on the merits?

Statement of the Case
A more complete factual background and procedural history can be found in the
Appellant’s Final Brief which was previously served and filed in the Court of Appeals. For the
purposes of this Petition, Sharing Hope offers this more concise summary to identify the novel and
important core legal issues which need review by this Court whether by appeal or by way of a writ
of certiorari for extraordinary review.
This case arises out of the death of Allen B. Holliman (“the Recipient”) after he underwent
a double-lung transplant on November 27, 2018. The Plaintiff presents claims against the Medical

University of South Carolina where the transplant surgery was performed, and claims against the

United Network for Organ Sharing (UNOS) and We Are Sharing Hope SC (Sharing Hope) in





connection with the process and procedures by which the organs were donated. All of Plaintiff’s
claims are focused on the manner and method by which the transplant organs were identified as a
blood type match for the Recipient — a process that involves several different organizations who
are part of the United States’ Organ Procurement and Transplant Network (OPTN). [ROA 65;
Complaint.]

The OPTN is the network established by federal statute and regulation responsible for the
facilitation of organ recovery and transplantation throughout the United States. It is operated by
UNOS, who oversees and coordinates its various member transplant hospitals and Organ
Procurement Organizations (OPOs). Sharing Hope is the designated OPO for organ recovery
services in South Carolina, and it provides organ and tissue donor services to numerous hospitals
throughout South Carolina, including MUSC.

Federal regulation specifically requires the OPTN to establish appropriate peer review
processes for the purpose of evaluating its members’ compliance with applicable federal
regulations and OPTN policies, including member OPOs. 42 C.F.R. § 121.10. In furtherance of
this obligation, UNOS created a Membership and Professional Standards Committee (MPSC)
which maintains membership criteria and monitors member compliance based on OPTN
membership criteria, bylaws, and policies.> In addition, the OPTN Bylaws include provisions for
Medical Peer Review and promise confidentiality to promote quality improvement and full

disclosure by OPTN members. Bylaws L.3, Medical Peer Review.*

3 See generally https://optn.transplant.hrsa.gov/members/committees/membership-and-
professional-standards-committee/.

4 https://optn.transplant.hrsa.gov/media/1201/optn_bylaws.pdf.





As the certified OPO for South Carolina, Sharing Hope was bound to participate in medical
peer review in connection with the donation case at issue. Accordingly, Sharing Hope and the
UNOS MPSC engaged in a retrospective, self-critical quality assurance and peer review evaluation
regarding the Recipient’s double lung transplant following his death. Sharing Hope also engaged
in a root cause analysis® with the donor hospital, Grand Strand Medical Center, which was
conducted to study the Recipient’s death in order to identify the root causes towards a goal of
improving patient safety protocols.

During the discovery process, Sharing Hope prepared a privilege log listing certain
documents created during the mandatory post-incident peer review process. Also, during the
discovery process, an employee/agent of Sharing Hope asserted a peer review privilege to
questions posed during her deposition. The Plaintiff/Respondent filed a motion to compel and
Sharing Hope filed a corresponding motion for a protective order presenting issues as to whether
a peer review privilege protected the documents and inquiry into the details of the peer review
process.

Sharing Hope argues that the materials are protected by a peer review privilege under South
Carolina’s two peer review statutes, S.C. Code Ann. § 40-71-20 and § 44-7-392, and/or Virginia
law, and/or federal law. Sharing Hope also argues, in the alternative, that the statutory peer review
privileges should be expanded to cover its peer review materials based on compelling public policy

grounds. After a hearing and briefing, the Trial Court (Judge McCaslin) refused to recognize or

> JCAHO accredited organizations use a comprehensive systematic analysis referred to as root
cause analysis to study sentinel events of patient harm in order uncover the factors that lead to
patient safety events and improve patient safety by preventing future harm. JACHO Root Cause
Analysis in Health Care: Tools and Techniques, https://www.jcrinc.com/-/media. See also
https://www.med.unc.edu/ihqi/resources/root-cause-analysis.





apply any peer review privilege to Sharing Hope, and granted Plaintiff’s the motion to compel
while denying the motion for a protective order. [ROA 10.]

Sharing Hope served and filed a notice of appeal on May 5, 2021, pursuant to Rule 203,
SCACR, and S.C. Code §44-7-394 which provides:

(C) If the court orders a hospital or affected person to produce documents to a third

party under this section, the hospital or affected person shall have the right to

immediately appeal that order, and the filing of the appeal shall stay the

enforcement of the order compelling the production.
[ROA 542.] In due course, the Appellant timely filed an initial brief with designations of matters
to be included in the Record on Appeal. In its notice of appeal and brief, the Appellant specifically
referenced the issue of appellate jurisdiction over this discovery order by referencing the appellate
jurisdictional provisions of S.C. Code §44-7-394. [ROA 542; Brief pp. 5-6 n. 4.]

In her brief, the Respondent raised an issue of appellate jurisdiction, arguing that the order
is an interlocutory decision that is not appealable at this time, citing a litany of cases which hold
that discovery orders are not immediately appealable. The Respondent further contended that the
statutory provision for an immediate appeal found in §44-7-394 does not apply because Sharing
Hope is not a hospital, a hospital parent, a hospital subsidiary, a health care system, a hospital
committee, a hospital’s governing body, or a physician practice entitled to a peer review privilege
under §44-7-392.

Sharing Hope maintains that appellate jurisdiction is properly founded under §44-7-392,
and presented its arguments with citations to applicable caselaw in its reply. [Reply brief, pp. 1-
4.] Without hearing oral argument, the Court of Appeals issued its order on filed May 24, 2023,
dismissing the appeal as interlocutory. [Op. No. 2023-UP-205.] Sharing Hope timely filed a

Petition for Rehearing on June 7, 2023, which was denied by Order, filed September 21, 2023.

In addition to pursuing the appeal, Sharing Hope also previously submitted a Petition for





Extraordinary Relief by a Writ of Certiorari seeking the Supreme Court’s review of these novel
and important issues of peer review privilege that would become moot if Sharing Hope is forced
to produce documents and answer deposition questions about matters involving the peer review
process it participated in as required by its federal certification and contract with UNOS.¢ [Sup.
Ct. Appeal No. 2023-001213 and 2023-001215; filed October 25, 2021.] If the appeal is
determined to be premature, as held by the Court of Appeals, Sharing Hope again seeks appellate
review by way of a common law petition for extraordinary relief because if it is compelled to
produce its peer review documents and allow its employees to testify about the mandatory per
review process conducted after the death of Plaintiff’s decedent, there is no adequate remedy that
could restore the privilege protection on appeal from a judgment after a trial on the merits.
ARGUMENT

I RULE 242 PETITION FOR A WRIT OF CERTIORARI TO REVIEW THE DISMISSAL BY THE

COURT OF APPEALS — THIS APPEAL RAISES NOVEL QUESTIONS OF LAW THAT PRESENT

SPECIAL AND IMPORTANT REASONS TO REVIEW THE ORDER OF THE COURT OF APPEALS

DISMISSING THIS APPEAL.

Pursuant to Rule 242, SCACR, a writ of certiorari may be granted where there are special
and important reasons such as where there are novel questions of law. This appeal presents several
novel questions of law involving peer review privileges which constitute special and important
reasons to grant a writ of certiorari to review the order of the Court of Appeals dismissing this
appeal.

There are substantive issues presented regarding whether an OPO is entitled to assert a peer

review privilege under § 44-7-392 and/or common law, namely:

e Should post-incident self-critical materials prepared or exchanged by an Organ

¢ Sharing Hope also moved pursuant to Rule 204, SCACR, asking the Court to certify the pending
appeal for review by this Court before it was determined by the Court of Appeals, which was
denied.





Procurement Organization pursuant to a requirement of its membership in the federal
Organ Procurement and Transplant Network and its HHS federal certification and
designation be protected by a peer review privilege? and;

e Does the peer review privilege found in S.C. Code § 44-7-392 apply to a root cause analysis
conducted between the Organ Procurement Organization and the donor hospital?

The question of whether, and to what extent, a peer review privilege protects post-incident self-
critical materials prepared by an OPO pursuant to a requirement of its federal regulatory schema
is a novel and important question of law. Research of South Carolina caselaw has not revealed
any appellate opinion involving assertion of a peer review privilege by an Organ Procurement
Organization, and there is no published caselaw in South Carolina interpreting or applying § 44-
7-392.7 A wider search of other jurisdictions reveals a dearth of law on the question of whether a
federally-certified OPO (or the OPTN/UNOS) can assert a peer review privilege to questions
and/or document requests arising from the peer review process mandated by the UNOS-OPO
regulatory and contractual requirements. However, the public policy foundation for peer review
privilege in the healthcare field is well established in South Carolina law and in other jurisdictions.

Since the Court of Appeals dismissed the appeal without addressing the substantive
privilege issues, the threshold issue of appellate jurisdiction is whether the discovery order
rejecting the assertion of the privileges and compelling production is immediately appealable
under S.C. Code §44-7-394. However, by finding that §44-7-394 does not apply, the Court of
Appeals appears to have made a ruling on the substantive issue of whether Sharing Hope, as an

OPO, is entitled to assert a peer review privilege under §44-7-392. Sharing Hope submits that the

7 The Court of Appeals issued an unpublished opinion in Hum. v. AnMed Health, No. 2021-
000834,2022 WL 10862726 (S.C. Ct. App. Oct. 19,2022) which references §44-7-392. However,
pursuant to Rule 268, SCACR, the opinion has no precedential value. Moreover, the opinion does
not offer any ruling relevant to the unique privilege issues posed in this case in the context of the
OPO’s existence and relationship with UNOS under the federal regulatory schema.






Court of Appeals erred in dismissing the appeal and petitions this Court to issue a writ of certiorari

to review to reinstate the appeal and consider the merits of the novel and important issues.

A. The immediate appeal of this discovery order is statutorily authorized by S.C.
Code §44-7-394.

As a general rule, a discovery order is not immediately appealable. Tobaccoville USA,

Inc. v. McMaster, 387 S.C. 287, 692 S.E.2d 526, 529 n. 2 (2010). Prior to 2012, the Court had
specifically ruled that an order involving a peer review privilege (under S.C. Code § 40-71-20)

was not immediately appealable. Wieters v. Bon-Secours-St. Francis Xavier Hosp., Inc., 381 S.C.

332,332-33,673 S.E.2d 417, 418 (2009)®. However, in 2012, the Legislature addressed the issue
of privilege for documents, records, and information in connection with hospital-related peer
review processes aimed at assessing patient quality of care, including sentinel event investigations
or root cause analyses. S. C. Code § 44-7-392; 2012 Act No. 275, § 1, eff June 26, 2012. With
that 2012 Act, the Legislature also provided a motion procedure for parties to assert or contest the
privilege and in camera review by the trial court. S.C. Code §44-7-394. Most significantly, §44-
7-394 provides for immediate appeal of a trial court order compelling production:

(C) If the court orders a hospital or affected person to produce documents to a third

party under this section, the hospital or affected person shall have the right to

immediately appeal that order, and the filing of the appeal shall stay the

enforcement of the order compelling the production.

“Absent some specialized statute, determining if an interlocutory order is immediately

appealable depends on whether the order falls within one of the several categories of appealable

8 As discussed below, notwithstanding the rule as stated in Wieters, the Supreme Court had
previously accepted immediate review of discovery orders implicating a peer review privilege by
way of a writ of certiorari in McGee v. Bruce Hosp. Sys., 312 S.C. 58, 439 S.E.2d 257 (1993).






judgments, decrees, or orders listed in S.C. Code § 14-3-330.” Woodard v. Westvaco Corp., 319

S.C. 240, 242, 460 S.E.2d 392, 393 (1995) (emphasis added).” Sharing Hope acknowledges that
as a general rule, pretrial discovery orders are not directly appealable under §14-3-330, but
Sharing Hope maintains that the “specialized statute” of §44-7-394 provides the Court of Appeals
with appellate jurisdiction of the pending appeal.

To the extent that the Court of Appeals states that §44-7-394 does not apply because
Sharing Hope is not a hospital or related entity under §44-7-392, the merits of that very point are
one of the issues in this appeal. The order on appeal contains a specific ruling on §44-7-392 and
compels production of documents (and deposition testimony). Accordingly, the order is
immediately appealable under the statutory authority of §44-7-394.

B. The Appellate Court can, and should, exercise pendant appellate jurisdiction
over the interconnected issues relating to the peer review privilege as asserted
by Sharing Hope.

Sharing Hope has asserted a peer review privilege based on multiple grounds. Sharing

Hope contends that South Carolina law as found in prior appellate opinions and more recently
codified, at least in part, in §40-71-20 and §44-7-392, recognizes a peer review privilege for
retrospective self-critical analysis in the healthcare field. In addition to and in the alternative,
Sharing Hope contends that longstanding, well-established public policy supports recognition of a
privilege to protect peer review materials generated in the healthcare field. Sharing Hope also

argues separately that its participation in the root cause analysis conducted with Grand Strand

Hospital is protected by § 44-7-392.!° To the extent that any of these issues, arguably, do not fall

® Overruled on other grounds by Sabb v. S.C. State Univ., 350 S.C. 416, 567 S.E.2d 231 (2002).

10°As an additional ground, Sharing Hope maintains that Virginia law provides a peer review
privilege to the materials created by Sharing Hope to meet the requirement of a Virginia entity,
relying upon Va. Code Ann. § 8.01-581.17.

10





squarely within the precise parameters of §44-7-392 (and the appellate jurisdiction conferred by
§44-7-394), the Court can and should review the other grounds under its pendent appellate
jurisdiction.

South Carolina appellate courts have pendant appellate jurisdiction to review interlocutory
rulings that are companions with interlocutory issues that are immediately reviewable under some

other authority. Morris v. Anderson Cty., 349 S.C. 607, 610, 564 S.E.2d 649, 651 (2002) (“this

Court may, as a matter of discretion, consider an unappealable order along with an appealable

issue where such a ruling will avoid unnecessary litigation); Roberts v. Recovery Bureau, Inc.,

316S.C. 492,495,450 S.E.2d 616, 618 n. 2 (Ct. App. 1994) (“The appellate courts have discretion,
however, to consider an unappealable order if an appealable issue is before the court and a ruling
on appeal will avoid unnecessary litigation.”).

As noted in Brown v. Cty. of Berkeley, 366 S.C. 354, 362, 622 S.E.2d 533, 538 n. 5 (2005),

“Courts have made a practice of accepting appeals of denials of interlocutory orders not ordinarily
immediately appealable when these appeals are companion to issues that are reviewable.”

(Citations omitted). The issues must have a nexus to justify the appellate Court’s exercise of its

pendent jurisdiction. Id.; see also Smith v. Tiffany, 419 S.C. 548, 552, 799 S.E.2d 479, 481 (2017)

(holding that the issue lacked a sufficient nexus or companionship); Pitts v. Jackson Nat. Life Ins.

Co., 352 S.C. 319, 338-39, 574 S.E.2d 502, 512 (Ct. App. 2002) (“the denial of the motion for
summary judgment on the unjust enrichment claim is so closely connected to these other issues
and constitutes a basis for the grant of summary judgment to Jackson National, we may
properly review it at this time”).

The reasoning for pendent appellate jurisdiction lies in the goal of judicial efficiency and

economy. See Woods v. Rock Hill Fertilizer Co., 102 S.C. 442, 86 S.E. 817, 819 (1915) (““it will

11





be better for both parties in the further progress of the case to have these questions decided”); Tate
v. Oxner, 236 S.C. 313, 317, 114 S.E.2d 225, 225 (1960) (“where there is an appealable issue
before the Court, an Order refusing a motion to strike may also be considered in order to avoid
unnecessary litigation.”).

Sharing Hope submits that all the grounds raised in support of its assertion of a peer review
privilege are closely connected so as to meet the nexus requirement for pendent appellate
jurisdiction, and that judicial efficiency and economy will best be served by resolving the peer
review privilege so that the parties can move forward towards litigation on the merits of the claims.
II. CoMMON LAW PETITION FOR A WRIT OF CERTIORARI -- EXCEPTIONAL

CIRCUMSTANCES EXIST IN THIS CASE TO WARRANT THE COURT’S IMMEDIATE REVIEW OF

THE NOVEL AND IMPORTANT ISSUES PRESENTED IN THE ORDER REJECTING SHARING

HOPE’S ASSERTION OF A PEER REVIEW PRIVILEGE AND COMPELLING DISCOVERY.

The jurisdiction of the Supreme Court is found in Section 5 of the State Constitution:

The Supreme Court shall have power to issue writs or orders of injunction,

mandamus, quo warranto, prohibition, certiorari, habeas corpus, and other original

and remedial writs. The Court shall have appellate jurisdiction only in cases of

equity, and in such appeals they shall review the findings of fact as well as the law,

except in cases where the facts are settled by a jury and the verdict not set aside.

The Supreme Court shall constitute a court for the correction of errors at law under

such regulations as the General Assembly may prescribe. S.C. Const. art. V, § 5.

The General Assembly restates the Supreme Court’s power to issue extraordinary writs in S.C.
Code § 14-3-310, and it has further defined the appellate jurisdiction of the Supreme Court in
S.C. Code § 14-3-330. “Absent some specialized statute, determining if an interlocutory order is
immediately appealable depends on whether the order falls within one of the several categories

of appealable judgments, decrees, or orders listed in S.C. Code § 14-3-330.” Woodard v.

Westvaco Corp., 319 S.C. 240, 242, 460 S.E.2d 392, 393 (1995), overruled on other grounds

by Sabb v. S.C. State Univ., 350 S.C. 416, 567 S.E.2d 231 (2002).
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As discussed above, Sharing Hope acknowledges that as a general rule,
pretrial discovery orders are not directly appealable under §14-3-330, but Sharing Hope
maintains that the “specialized statute” of §44-7-394 provides the Court of Appeals with appellate
jurisdiction of the pending appeal. In the alternative, the Supreme Court still may, in its
discretion, allow immediate appellate review of pretrial discovery orders upon a petition for
a writ of certiorari pursuant to the powers granted by the Constitution and §14-3-310. See Trial

Handbook for South Carolina Lawyers § 4:37 (5th ed.).

Prior to the passage of §44-7-394 in 2012, the Court had addressed the process for appellate
review of discovery orders involving peer review privilege in several cases. The first South

Carolina appellate opinion on peer review privilege was McGee v. Bruce Hosp. Sys., 312 S.C. 58,

60, 439 S.E.2d 257, 259 (1993), wherein the Court granted a writ of certiorari to review a trial
court order granting a plaintiff's motion to compel and instructing the defendant hospital to produce
the credentialing files and clinical privileges for each of the defendant physicians in a medical
malpractice action. More specifically, the Court considered the question of whether the
credentialing files, clinical privileges, and the policies and procedures involved in the evaluation
of medical staff immune from discovery under the terms of S.C. Code §§ 40-71-10 and -20."!

In Wieters v. Bon-Secours-St. Francis Xavier Hosp., Inc., 378 S.C. 160, 662 S.E.2d 430

(Ct. App. 2008), vacated, 381 S.C. 332, 673 S.E.2d 417 (2009), the defendants filed an appeal
from a trial court order denying their motion for a protective order sought under § 40-71-20 and
compelling production of the discovery sought by the plaintiff who was suing the hospital and staff
members for defamation and conspiracy in connection with reporting the suspension of his hospital

privileges to a national database. The Court of Appeals held that the order was appealable and

' This same statute is one of the grounds upon which Sharing Hope asserts its privilege.
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reversed the trial court, in part, finding that questions delving into the committee's proceedings
were protected and safeguarded by the statutory provisions. However, the Supreme Court vacated
the Court of Appeals decision, declaring that the order on appeal was not immediately appealable.

The distinction between the two different jurisdictional outcomes in McGee and Wieters

can be found in the nuances of how the privilege question was presented to the Appellate Courts.
When these two opinions are read together, it appears that while a discovery order could not be
reviewed on a direct appeal under §14-3-330, the Court would grant a petition for a writ of
certiorari to provide immediate review of a discovery order that presented a peer review privilege
issue.

This procedural distinction can be seen in a footnote in the Court’s opinion in Oncology &

Hematology Assocs. of S.C., LLC v. S.C. Dep't of Health & Env't Control, 387 S.C. 380, 692

S.E.2d 920 (2010), wherein the Court granted a writof certiorarito review a series of
discovery orders issued by the administrative law court. In footnote 1, the Court explained that
the petitioners sought review of the discovery order by way of both a petition for a writ of certiorari
and a notice of appeal. While the Court dismissed the notice of appeal from the discovery orders as
interlocutory, it granted the writ based on its finding that exceptional circumstances existed to
warrant immediate review.

The circumstances presented in this case differ on one crucial point because there is now a
statutory authority -- §44-7-394 -- for immediate appeal of a discovery order arising from the peer
review privilege protections of §44-7-392. However, in the face of the Court of Appeals’
dismissal, the Appellant/Petitioner is renewing its common law petition for extraordinary review

under the guidance distilled from the Court’s decisions in McGee v. Bruce Hospital and Oncology

& Hematology Associates v. SC DHEC.
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In addition to those two opinions, there are other examples of cases where the Supreme
Court has allowed immediate appeal of discovery orders by a writ of certiorari including:

e McMakin v. Bruce Hosp. Sys., 318 S.C. 15, 455 S.E.2d 693 (1995), wherein the trial judge

ordered disclosure of names, addresses and telephone numbers of former hospital patients.
On petition of the defendant, the Supreme Court allowed immediate review by a writ of
certiorari.

e Laffitte v. Bridgestone Corp., 381 S.C. 460, 674 S.E.2d 154 (2009), wherein the Supreme

Court granted a petition for a writ of certiorari to review a discovery order compelling
defendant corporation to disclose a formula classified as a trade secret.

e Hollman v. Woolfson, 384 S.C. 571, 683 S.E.2d 495 (2009), wherein the Court granted a

writ of certiorari to review a trial court order allowing the plaintiffs to contact nonparty
defendant’s patients.
In Laffitte, 674 S.E.2d at 160-61, the Court offered this explanation of the availability of immediate
review by way of a writ of certiorari when exceptional circumstances exist:

Ordinarily, an order compelling discovery is not directly appealable. Lowndes
Products, Inc. v. Brower, 262 S.C. 431, 205 S.E.2d 184 (1974). Nevertheless,
a writ of certiorari may be issued when exceptional circumstances exist. See In re
Breast Implant Product Liability Litigation, 331 S.C. 540, 503 S.E.2d 445 (1998).
The instant case presents such exceptional circumstances as it involves a novel
question of law in a matter that has been the subject of numerous claims in state
and federal courts. A decision by this Court at this time best serves the interests of
judicial economy by eliminating the numerous inevitable appeals raising this
novel issue of significant public interest. /d. n. 2.

The Court further expounded on the type of exceptional circumstances that would support
immediate review by a writ of certiorari in Hollman, 683 S.E.2d at 497:

This matter presents exceptional circumstances which warrant the issuance of

a writ of certiorari. Allowing the interviews will moot any claim petitioners could

raise on appeal that the discovery was erroneously allowed. In addition, the
privacy rights of patients is an issue of significant public interest, and issues
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involving the release of patient information in discovery is arising more often in
the courts.

In Oncology & Hematology Associates, 692 S.E.2d at 924, the Court voiced reticence to

micromanage discovery orders but chose to grant immediate review of a discovery order by way
of certiorari because of concern that a party’s abusive discovery practice was overshadowing
litigation of the merits of claims:

Our willingness to review a discovery order by way of a writ of certiorari will be

as rare as the proverbial “hen's tooth.” We have no desire to micromanage discovery

orders. It is our hope that in resolving this matter, we will speak to trial courts

generally. While discovery serves as an important tool in the truth-seeking function

of our legal system, we are concerned that “discovery practice” has become a

cottage industry and the merits of a claim are being relegated to a secondary status.

The Supreme Court has also allowed immediate review of trial court orders on substantive

legal issues by writ of certiorari. For example, in In re Breast Implant Prod. Liab. Litig., 331 S.C.

540, 503 S.E.2d 445 (1998), the Court granted a writ of certiorari of a trial court order denying
defendants’ motions to dismiss strict liability and warranty causes of action in order to answer
certain questions pertaining to the liability of health care providers for use of medical devices, such
as breast implants. The Court carefully explained the basis for exercising its extraordinary writ
authority to answer novel questions of law on issues of significant public interest, id. at 447 n. 2.:
Novel questions of law concerning issues of significant public interest that are
contained in numerous state and federal actions are involved in this matter. A
decision by this Court would serve the interests of judicial economy by eliminating

numerous inevitable appeals raising these issues.

We reiterate that this Court will not issue a writ of certiorari merely to relieve a
circuit court's burden of deciding difficult issues in high profile cases. However, as
Judge Floyd very appropriately notes, this is not only an exceptional case of great
public interest, but is also one presenting novel questions of law, which, to best
serve the interests of judicial economy, should be answered at this time.

Similarly, in Binney v. State, 384 S.C. 539, 542, 683 S.E.2d 478, 479 (2009), the Court granted a

writ of certiorari to review an PCR order presenting a question of whether the petitioner’s attorney-
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client privilege had been violated when his trial counsel turned over his entire trial file to the

Attorney General’s Office. The Court stated that it granted the writ of certiorari because the issue

was novel and capable of arising in every PCR proceeding.

From these cases we can distill several factors evidencing exceptional circumstances that
weigh in favor of granting immediate review of interlocutory discovery orders:

» A novel issue of law is presented;

» The issue is one of significant public interest;

» Judicial economy would be served by providing a definitive answer to the issue that is
arising with some degree of frequency; and/or

» Compelling production without review will moot any claim on appellate review.

This case meets all these factors.

A. The question of whether the federal Organ Procurement and Transplant Network
peer review process is protected by a privilege is a novel question of significant public
interest.

As discussed above, the issues presented by Sharing Hope’s appeal of Judge McCaslin’s
order are uniquely novel to the extent that the South Carolina appellate courts have never issued
any appellate opinion involving assertion of a peer review privilege by an OPO, and there are no
published appellate opinions interpreting or applying § 44-7-392. However, the public policy

foundation for peer review privilege in the healthcare field is well established and demonstrates

how important the issues are and why they need to be resolved now — not after trial.'?

12 For the sake of brevity encouraged by Rule 242, SCACR, the argument on the merits of these
substantive issues and full discussions of relevant legal authorities can be found in Sharing Hope’s
appellate briefs in App. No. 2021-000487, which are incorporated herein as if fully restated.
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The Court addressed “the public interest in candid professional peer review proceedings”

in McGee v. Bruce Hosp. Sys., 439 S.E.2d at 259, and articulated an “overriding public policy” to

promote “complete candor and open discussion” in peer review process:

The overriding public policy of the confidentiality statute is to encourage health
care professionals to monitor the competency and professional conduct of their
peers to safeguard and improve the quality of patient care. The underlying purpose
behind the confidentiality statute is not to facilitate the prosecution of civil actions,
but to promote complete candor and open discussion among participants in the peer
review process. (Citations omitted.)

The McGee Court spoke on the importance of alleviating the participants’ fear of detrimental
consequences of candidly contributing to the peer review process as necessary to accomplish the

policy of encouraging full candor in peer review proceedings. See also Durham v. Vinson, 360

S.C. 639, 647, 602 S.E.2d 760, 763 (2004) (addressing “the policy goals of promoting candor and
open discussion among participants in the peer review process.”)

Notwithstanding this clear and well-recognized public policy, the Trial Court has refused
to extend a peer review privilege to Sharing Hope because the Legislative has only granted such
privilege to hospitals (§44-7-392) or a committee of a professional society (§40-71-20). This point
presents yet another important issue as to the Courts’ power to recognize a privilege in the absence
of a legislative grant of a privilege to an OPO. Sharing Hope maintains that, notwithstanding the
fact that the precise provisions of the two statutory privileges do not address the peer review
process of the OPTN, the courts can, and should, recognize that public policy fully supports
extending the same privilege to a federally-certified OPO (and UNOS).

It is the unique nature of the federal Organ Procurement and Transplant Network that
underlies the importance of this privilege issue because the peer review process in question is

required by federal law and regulation, and Sharing Hope’s continued ability to serve as South
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Carolina’s OPO requires compliance with UNOS’ peer review process.'* The issue is one of
significant public interest because of the critically important nature of the work of the OPTN and
its OPOs and the essential role that the peer review process plays in optimizing that lifesaving
work. The consequences of ordering production in this case also cannot be overstated; an order
requiring such production would have a substantial chilling effect on any future peer review
process conducted by UNOS because any OPO would be reticent to fully engage in the process
for fear of increasing its exposure to liability. In addition, it is necessary to preserve the peer
review protection in these circumstances to avoid improperly eroding the peer review protections
enjoyed by other entities involved in this case.

B. Judicial economy would be served by providing a definitive answer to this important,
novel privilege issue.

Sharing Hope is being forced to repeatedly face motions to compel and/or move for
protective orders to assert and preserve the peer review privilege, and the motion proceedings are
impeding the other issues in this case. These same peer review privilege questions will
undoubtedly impact the two related cases in state and federal court. Consequently, judicial
economy would be served by providing a definitive answer to this important, novel issue at this
stage of the litigation so that the parties can more effectively move forward toward resolution of
the merits of the case.

In addition to and apart from the specific motions and Judge McCaslin’s order presented
for review by the pending appeal and this Petition, Sharing Hope has asserted peer review privilege

in response to a series of discovery requests and deposition questions. [See docket sheet — App.

13 Indeed, it is extremely unlikely that the Secretary of HHS would continue to designate an OPO
as responsible for a particular region if the OPO failed to or refused to participate in the peer review
process proscribed at 42 C.F.R. § 121.10.
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13.] Judge McCaslin’s order simply is the first to rule upon the issue thereby providing a ruling
in need of appellate review.

Sharing Hope filed a motion on May 14, 2021, for a protective order to assert a peer review
privilege in connection with question posed in the deposition of Tim Whelan, M.D. On May 27,
2021, Sharing Hope also filed a motion for a protective order to assert a peer review privilege in
connection with questions posed in the deposition of Daniel Stanton. Sharing Hope and UNOS
together filed a motion on June 11, 2021, to stay discovery during the pendency of the appeal due
to the potential for multiple depositions to be reopened and the potential for inconsistent rulings.
Plaintiff filed a motion to compel against Sharing Hope on May 27, 2021 and a motion to compel
documents withheld on an improper claim of peer review privilege against UNOS on June 4, 2021
These motions came before Judge R Farrell Cothran on July 22, 2021, but he has not issued a
formal order as to the rulings regarding privileged materials as of October 20, 2023.

In addition, Sharing Hope filed a motion for protective order for the deposition of David
DeStefano on May 7, 2021 which was briefed for Judge Deadra Jefferson for the week of June 14,
2021 and which appeared on Judge Young’s nonjury roster the week of October 25,2021. Sharing
Hope filed a motion for a protective order to assert a peer review privilege in connection with
questions posed in the deposition of Michael Lotts. (Filed 2/18/21; also scheduled for Judge
Young’s nonjury roster the week of October 25, 2021). Sharing Hope filed a motion for a
protective order to assert a peer review privilege in connection with questions posed in the
deposition of Lorraine Kemp. (Filed September 13, 2021; also scheduled before Judge Young the
week of October 25, 2021). Sharing Hope filed a motion for a protective order to assert a peer
review privilege in connection with questions posed in the deposition of Jeff Thomas. (Filed

September 17, 2021, which was scheduled before Judge Young, week of October 25, 2021.) Most
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recently, Plaintiff Holliman filed a Motion to Compel which virtually relies on Judge McCaslin’s
order as binding precedent on the peer review issue, notwithstanding that her order is on appeal.
(Filed September 20, 2021, which was scheduled before Judge Young, week of October 25, 2021.)
Following a hearing on October 25, 2021 as to the above motions, Judge Young issued a ruling on
November 4, 2021 ordering discovery in the above captioned matter to be stayed as it related to
privileged materials until the applicability of the peer-review privileges were decided by an
Appellate Court in South Carolina. [App. 35.]

In addition, Sharing Hope filed another Motion for a Protective Order related to documents
produced by the Centers for Medicare & Medicaid Services (CMS) on January 13, 2022.
Previously, in response to Plaintiff’s subpoena to CMS, Sharing Hope filed a Motion to Quash in
the Court of Common Pleas on October 5, 2021 as well as a Motion to Quash in the Superior Court
of Fulton County in Georgia on October 21, 2021. Following Sharing Hope’s filings, counsel for
the Plaintiff represented to the clerk of Fulton County Senior Staff that she was withdrawing the
subpoenas. However, the Plaintiff subsequently produced documents received from CMS on or
about January 4, 2022. The Motion for a Protective Order relating to documents produced by
CMS was denied on November 18, 2022 and Sharing Hope’s Rule 59(e) Motion was denied by
the Honorable Bentley Price on February 27, 2023.

These peer review privilege issues not only pervade the discovery practice in this action,
but they will impact the trial when Sharing Hope will reassert the privileges in evidentiary motions.
The peer review issues are also significant in two other related actions arising from other organs
donated by the same donor as in this case. One action pending in Charleston County is brought
by a recipient that received the donor’s heart, but the transplant allegedly was not successful

because of incompatible blood types and a second transplant was necessary. Ykeiah Lawrence ,
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et al vs. We Are Sharing Hope SC, et al, 2021-CP-10-02033. Another action pending in federal

district court is brought by a recipient who received the donor’s liver, but the transplant allegedly
was not successful because of incompatible blood types and a second transplant was necessary.

Joe Patterson v. We Are Sharing Hope SC, et al, 2:21-cv-1242-BHH.

Of particular significance is the fact that the related peer review privilege issues have been
raised in the federal Patterson action, and the district court entered an order deferring a ruling on
the privilege issues to allow the South Carolina appellate courts to resolve these novel and
important issues of state law. [App. 76 - ECF 100.] However, since the Court of Appeals has
dismissed the appeal without fully addressing the merits of the privilege issues and the federal case
is scheduled for trial in January of 2024, Sharing Hope will be filing a motion asking the federal
court to certify these questions of state law to this Court pursuant to Rule 244, SCACR. [A copy
of the motion when filed will be submitted forthwith.]

If this Court would grant the review, both the novel issues of appellate jurisdiction under
§44-7-394 and a peer review privilege for the Organ Procurement and Transplant Network could
be resolved with the most judicial efficiency to provide the most timely, final ruling so that this

case (and the related cases) can move forward towards resolution on the merits.'*

1414 A5 another point in support of this petition, Sharing Hope would draw the Court’s attention to
the September 20, 2021 motion filed by the Plaintiff. [App. 40.] In this motion, the Plaintiff is
accusing Sharing Hope of discovery abuse because it continues to assert a peer review privilege in
discovery responses and depositions. Plaintiff treats Judge McCaslin’s order as binding precedent
and criticizes Sharing Hope for pursuing immediate review instead of just accepting her ruling and
complying. Sharing Hope maintains that its actions in diligently asserting a privilege at each and
every point is prudent and necessary to avoid any basis for a waiver argument and to preserve the
privilege issues for appellate review. See e.g. Rule 30, SCRCP (allowing/requiring privilege
objections during depositions and mandating that motions for a protective order must be filed or
the privilege is deemed waived); Davis v. Parkview Apartments, 409 S.C. 266, 281, 762 S.E.2d
535,543 n. 15 (2014) (“Without specific objections to each item of discovery deemed discoverable
by the circuit judge, the specific discovery findings are unreviewable on appeal.”)
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C. Compelling production of privileged documents and/or testimony about the peer
review process would moot the issue and effectively deprive Sharing Hope of effective
remedy on appeal after a final judgment.

Finally, but perhaps most significantly, the privilege issue will be mooted if Sharing Hope
is compelled to produce privileged materials or answer questions about the peer review process
before this Court answers the important, novel issues presented. Sharing Hope would be denied
an effective review and/or remedy on appeal from any final judgment because disclosure could
not be undone. Disclosure of “cat out of the bag material” such as protected/privileged materials
may cause irreparable injury because it would be impossible to restore that confidentiality after

appellate review, in the same sense that “the proverbial bell cannot be unrung.” See Allstate Ins.

Co. v. Langston, 655 So.2d 91, 94 (Fla.1995); State v. Muncie, 746 N.E.2d 1092, 1101 (Ohio

2001).

Accordingly, based on the foregoing, the exceptional nature, scope and potential
precedential impact of a ruling on whether the OPO and OPTN share a peer review privilege
compels immediate review.

CONCLUSION

WHEREFORE, based on the foregoing, while Sharing Hope maintains that appellate
jurisdiction for immediate review of this peer review privilege order is well-founded under the
authority of §44-7-394, Sharing Hope also respectfully petitions the Court to grant the common
law petition for extraordinary review to determine the important and novel issues of law presented
in this matter, as an alternative to review of the Court of Appeals’ jurisdictional ruling under Rule
242.

Sharing Hope submits that review of this order, whether under common law or Rule 242,

would further the progression of this litigation toward resolution of the merits of the Plaintiff’s
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claims and the claims pending in the related cases. Ultimately, immediate review by this Court

would best serve the public interests in judicial efficiency and in safeguarding and improving the

quality of transplant patient care without any prejudice to this Plaintiff or the other plaintiffs in the

related cases.

October 23,2023
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT

Michelle Cha Holliman, individually and C/A No. 2020-CP-10-02902
as personal representative of the Estate of
Allen B. Holliman,

Plaintiff,

VS. ORDER REGARDING DISCOVERY

We Are Sharing Hope SC, Medical
University of South Carolina, United Network
for Organ Sharing, Jacqueline Honig, M.D.,
and Darla Welker,

RECEIVE]D)
May 05 2021

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
))
) SC Court of Appeals

Defendants.

This matter comes before the Court by way of a Motion to Compel brought by
Plaintiff Michelle Cha Holliman (“Mrs. Holliman™), individually and as personal representative
of the Estate of Allen Holliman (“Mr. Holliman”) (collectively “Plaintift”). Plaintiff seeks an
Order compelling Defendant We Are Sharing Hope SC (“WASH”) to produce documents
withheld on a claim of peer review privilege, to provide complete discovery responses to
Plaintiff’s discovery requests, and to obtain full and complete answers to questions posed to
Defendant Darla Welker (“Ms. Welker”) during her deposition. The matter was scheduled to be
heard during the week of March 15, 2021, and the parties submitted briefs to the Court to rule
without oral argument. After a status conference was held on April 13th, 2021, via WebEx
Virtual Courtroom, the Court further provided the parties the opportunity to submit
supplemental memoranda in support of the arguments described herein. For the reasons set forth
below, this Court declines to extend the application of the peer-review privilege under South

Carolina law to Defendant WASH and therefore GRANTS Plaintiff’s Motion to Compel.

Introduction

Plaintiff alleges that Allen B. Holliman suffered from lung problems and that physicians

at Defendant Medical University of South Carolina (“MUSC”) determined he was a suitable

candidate for a double-lung transplant and subsequently placed him on a transplant list. On
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November 27, 2018, MUSC informed Holliman he matched with a pair of available donor lungs
from donor AFKY 198, 2018-0516, and 18-15828 (the “Donor”), which were procured and
distributed by Defendant WASH, an organ procurement organization (“OPQ”) that provides
organ donor services to hospitals throughout South Carolina. Holliman’s MUSC physicians
approved him for a double-lung transplant after finding no contraindications for pursuing the
transplant. On November 27, 2018, Holliman underwent a double-lung transplant at MUSC.
During the surgery, Holliman had complications, and MUSC subsequently discovered the Donor
had type A blood, which was incompatible with Holliman’s type O blood. Holliman passed away
on November 28, 2018, from hyperacute rejection of his transplanted lungs. Plaintiff alleges
Defendant UNOS (“UNOS”) is an organization headquartered in Virginia that manages and
serves as the organ transplant system in the United States, the Organ Procurement and
Transplantation Network (the “OPTN”), under a contract with the federal government. UNOS
manages and serves as the one and only organ transplant system in the United States, and as set
forth in Plaintiff’s Complaint, UNOS’s responsibilities as the OPTN for the United States

2 ¢

include, “managing the national transplant waiting list,” “matching donors to recipients,” and
“monitoring every organ match.” Plaintiff alleges WASH evaluated the suitability of the lungs
for transplant, listed the Donor as having type O blood, and distributed the lungs for transplant.
Specifically, WASH was the entity responsible for determining the Donor’s blood type by testing
at least two blood samples from the Donor indicating a blood-type match.

In discovery, Plaintiff has sought to obtain 335 pages of documents from WASH and
depositions responses from WASH’s employee Ms. Welker, who is also a defendant in this case.
WASH argues that these documents and the deposition responses are privileged under South
Carolina’s two peer review statutes. In the alternative, WASH asks this Court to extend the peer
review protections potentially afforded under Virginia law, federal law, or to invoke public
policy goals found in both state and federal law, which it argues weigh in favor of a finding that
WASH is entitled to invoke peer review privilege, even if WASH does not fall within the current
protections of South Carolina’s statutes. These materials, which have been described in WASH’s

4" Amended privilege log, were provided to this Court for in camera review. Upon review, this

Court makes the following findings:
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1) Whether WASH is Entitled to Peer Review Privilege Under South Carolina law

WASH argues that the withheld materials are protected under the plain language of both the
South Carolina’s peer review statute, S.C. Code Ann. § 40-71-20 and South Carolina’s “new” or
supplemental peer review statute, S.C. Code Ann. § 44-7-392. Plaintiff argues that neither statute
permits WASH to assert peer review privilege, as they are not included in the terms of the statute.

The cardinal rule of statutory interpretation is to determine the intent of the legislature.
Georgia—Carolina Bail Bonds. v. County of Aiken, 354 S.C. 18, 579 S.E.2d 334 (Ct. App.2003); see
also Gordon v. Phillips Utils. Inc., 362 S.C. 403, 608 S.E.2d 425 (2005) (“The primary purpose in
construing a statute is to ascertain legislative intent.”); Olson v. Faculty House of Carolina, Inc., 344
S.C. 194, 205, 544 S.E.2d 38, 44 (Ct.App.2001) (“The quintessence of statutory construction is
legislative intent.”). However, all rules of statutory construction are subservient to the one that
legislative intent must prevail if it can be reasonably discovered in the language used, and that
language must be construed in the light of the intended purpose of the statute. McClanahan v.
Richland County Council, 350 S.C. 433, 567 S.E.2d 240 (2002). The legislature's intent should be
ascertained primarily from the plain language of the statute. State v. Landis, 362 S.C. 97, 606 S.E.2d
503 (Ct. App.2004). If a statute's language is unambiguous and clear, there is no need to employ the
rules of statutory construction and this Court has no right to look for or impose another meaning.

Tilley v. Pacesetter Corp., 355 S.C. 361, 585 S.E.2d 292 (2003).

A. S.C. Code § 40-71-20
WASH first asserts that it is entitled to invoke peer review privilege pursuant to SC Code
Ann. § 40-71-20, entitled “Confidentiality of certain proceedings, records and information;

reporting accidents and incidents”. Section (A) of the statute provides:

“All proceedings of and all data and information acquired by the committee
referred to in Section 40-71-10 in the exercise of its duties are confidential unless a
respondent in the proceeding requests in writing that they be made public. These
proceedings and documents are not subject to discovery, subpoena, or introduction into
evidence in any civil action except upon appeal from the committee action. Information,
documents, or records which are otherwise available from original sources are not

immune from discovery or use in a civil action merely because they were presented
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during the committee proceedings, nor shall any complainant or witness before the
committee be prevented from testifying in a civil action as to matters of which he has
knowledge apart from the committee proceedings or revealing such matters to third
persons.”

S.C. Code Ann. § 40-71-20 (A)

The “committee referred to in § 40-71-10” is “an appointed committee which is formed
to maintain professional standards of a state or local professional society as defined in this
section . ...” S.C. Code Ann. § 40-71-10(B). Section 40-70-10 describes the entities who are
provided the authority to invoke peer-review privilege in § 40-71-20 (A), which includes “legal,
medical, osteopathic, optometric, chiropractic, psychological, dental, accounting, pharmaceutic,
and engineering organizations having as members at least a majority of the eligible licentiates in
the area served by the particular society and any foundations composed of members of these
societies”.

WASH is a South Carolina non-profit corporation that does business as an organ
procurement organization and procures and distributes donor organs. WASH does not assert that
it is an appointed committee under the statute, nor that it is a committee appointed by a
professional society to maintain the professional standards of the society. WASH does not claim
to have a majority of eligible licentiates in the area it serves (South Carolina), and it does not
have more than a handful of professional licentiates of any type. The plain language of the
statute clearly provides protection to committees appointed by a professional society to maintain
the professional standards of the society. WASH is not a committee appointed to maintain the
professional standards of a professional society, its documents and Ms. Welker’s knowledge
regarding WASH’s investigations relating to Mr. Holliman’s death are therefore not subject to

peer review privileged under § 40-71-20.

B. S.C. Code Ann. S.C. Code § 44-7-392
WASH next argues that it may properly invoke peer review privilege pursuant to § 44-7-
392(A)(1), which states: “[a]ll proceedings of, and all data, documents, records, and information
prepared or acquired by, a hospital licensed under this article, its parent, subsidiaries, health care

system, committees, whether permanent or ad hoc, including the hospital's governing body, or
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physician practices owned by the hospital (its parent or subsidiaries) relating to the following are
confidential . . . .” WASH does not assert that it is a hospital, or that it otherwise falls within the
entities specifically described in the statute. Because WASH is not a hospital, nor any entity
specifically described in the plain language of the statute, its documents and any knowledge Ms.
Welker has about WASH’s investigations related to this case are not privileged under § 44-7-
392.

C. Documents Provided to a Source which Could Invoke Peer Review
Privilege

WASH next argues that some of its documents and the information sought during Ms.
Welker’s deposition are privileged because they were shared with both Grand Strand Hospital
and a committee of Defendant United Network Organ Sharing (“UNOS”). This argument does
not extend protection to WASH. Both peer review statutes expressly provide that documents and
information available from sources other than the hospital or committee protected by the statute
are not immune from discovery from such other sources simply because they were presented to
the hospital or the committee. Section 40-71-20(A) provides that “Information, documents, or
records which are otherwise available from original sources are not immune from discovery or
use in a civil action merely because they were presented during the committee proceedings . . . .”
Likewise Section 44-7-392(A)(3) provides that “Data, documents, records, or information which
are otherwise available from original sources are not confidential and are not immune from
discovery from the original source under this section or use in a civil action merely because they
were acquired by the hospital.”

In this context, the South Carolina Supreme Court has explained: “We interpret the
‘otherwise available’ language [of § 40-71-20] to mean that information that is available from a
source other than the committee does not become privileged simply by being acquired by the
review committee. Accordingly, the statute does not protect information if obtained from
alternative sources.” McGee v. Bruce Hosp. Sys., 312 S.C. 58, 62, 439 S.E.2d 257, 260 (1993).

Therefore, even if WASH shared some of its documents and information with entities
that, unlike WASH, are subject to a peer review statute, such documents and information are still

subject to discovery from WASH pursuant to the plain language of the statutes.
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2) Whether Public Policy Requires this Court to Grant WASH Peer Review
Privilege

WASH next argues that the Court should extend peer review privilege under both
Virginia state law and federal law, and that public policy favors doing so. Specifically, WASH, a
South Carolina non-profit, asks the Court to extend the peer review protections provided by
Virginia Code § 8.01-581.17, on the basis that Defendant UNOS is a Virginia entity and that
Defendant UNOS required WASH to participate in the self-critical quality assurance and peer
review process. WASH also argues public policy behind federal law, including the Patient Safety
Quality Improvement Act of 2005 (“PSQIA”) promotes the extension of peer review privilege to
organizations like WASH, even if the statute does not expressly do so. See 42 U.S.C.A. § 299b-
22.

Under traditional South Carolina choice of law principles, the substantive law governing
a tort action is determined by the lex loci delicti, the law of the state in which the injury occurred.
Lister v. NationsBank of Delaware, N.A., 329 S.C. 133, 494 S.E.2d 449 (Ct. App. 1997);
Bannister v. Hertz Corp., 316 S.C. 513, 450 S.E.2d 629 (Ct. App. 1994). However, South
Carolina also recognizes a “public policy exception” to the enforcement of an out of state law.
Boone v. Boone, 345 S.C. 8, 13, 546 S.E.2d 191, 193 (2001).

WASH, at length, implores this Court to extend peer review privilege on the basis of public
policy. WASH claims that compelling the disclosure of these documents will lead to “an immediate,
chilling effect on full, candid, self-critical assessment in violation of the clearly mandated South
Carolina public policy for the same” and that permitting said disclosure of any documents provided
to entities who could properly invoke the peer review privilege would “nullify the protections to
which other entities are entitled and would undermine the privilege altogether”.

South Carolina indeed recognizes and encourages the policy of extending peer review
privilege to promote qualitative review to improve patient care, and the South Carolina Supreme
Court has held, “[t]he overriding public policy of the confidentiality statute is to encourage health
care professionals to monitor the competency and professional conduct of their peers to safeguard
and improve the quality of patient care.” Durham v. Vinson, 360 S.C. 639, 646, 602 S.E.2d 760, 763
(2004); McGee v. Bruce Hosp. Sys., 312 S.C. 58, 61, 439 S.E.2d 257, 259 (1993). While WASH’s
public policy arguments are not without merit, under the plain meaning rule, it is not this Court's

place to change the meaning of a clear and unambiguous statute. /n re Vincent J., 333 S.C. 233, 509
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S.E.2d 261 (1998). Therefore, this Court declines to invoke the public policy exception to extend

peer review privilege where the Legislature and the statutes at issue clearly did not do so.

Conclusion
Upon careful review, this Court finds that Defendant We Are Sharing Hope is not entitled to
claim peer review privilege under South Carolina law, and this Court must effectuate the plain
meaning of the statutes, rather than rely on the public policy exception to extent peer review privilege
to new and unique entities. The Court therefore GRANTS the Plaintiff’s Motion to Compel and
DENIES Defendants Motions for Protective Orders.! The Court further orders that:

1) WASH produce all of the documents it has withheld on a claim of peer review privilege,
which were submitted to the Court for an in camera review and which have been Bates-
labeled WASH Privileged 0001-0335;

2) Ms. Welker’s deposition be reconvened and that Ms. Welker answer all questions she
was previously instructed not to answer as well as any related questions; and

3) WASH shall provide complete discovery responses to any discovery requests to which a
claim of peer review privilege was asserted.

THEREFORE, IT IS HEREBY ORDERED THAT Plaintiff’s Motion to Compel is hereby
granted, Defendants collective Motions for Protective Orders submitted in opposition are hereby
DENIED, and Defendant We Are Sharing Hope shall produce the documents described herein within
seven (7) days of this Court’s Order.

IT IS SO ORDERED.

Debra R. McCaslin
Circuit Court Judge
Lexington, SC
April 29, 2021

! The Court declines to award Plaintiff attorneys fees and costs pursuant to § 40-71-30, as the Court finds WASH
had a good-faith basis for asserting the claim of confidentially, and that said claim was not made unreasonably. (“In
the event the court finds that a party acted unreasonably in unsuccessfully asserting the claim of confidentiality, the
court shall assess attorney’s fees against that party for any fees incurred by the requesting party in obtaining the
documents.”)
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So Ordered

DebraR. McCadslin
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Michelle Cha Holliman, individually and as personal
representative of the Estate of Allen B. Holliman,
Respondent,

V.
We Are Sharing Hope SC, Medical University of South
Carolina, United Network for Organ Sharing, Jacqueline

Honig, M.D., and Darla Welker, Defendants,

of which We Are Sharing Hope SC and United Network
for Organ Sharing are the Appellants.

Appellate Case No. 2021-000487

Appeal From Charleston County
Debra R. McCaslin, Circuit Court Judge

Unpublished Opinion No. 2023-UP-205
Submitted May 17, 2023 — Filed May 24, 2023

APPEAL DISMISSED

Mary Agnes Hood Craig, of Hood Law Firm, LLC, of
Charleston; Jean Marie Jennings, of Charleston; and
Deborah Harrison Sheffield, of Columbia, all for
Appellant We Are Sharing Hope SC.
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Jack G Gresh, of Dodds Hennessy & Stith, LLP, of
Mount Pleasant; Lauren Spears Gresh, of Hall Booth
Smith, PC, of Mount Pleasant; and Robert L. Widener of
Burr and Forman, LLP, of Columbia, all for Appellant
United Network for Organ Sharing.

John Carroll Moylan, III, Mary Lucille Dinkins, and
James Hunter May, all of Wyche, PA, of Columbia; and
Rachael Lewis Anna, of Wyche, PA, of Greenville, all
for Respondent.

PER CURIAM: We Are Sharing Hope SC (WASH) and United Network for
Organ Sharing appeal the circuit court's order denying their collective motions for
a protective order and granting Michelle Cha Holliman's motion to compel WASH
to produce documents withheld on a claim of peer review privilege. This order is
not immediately appealable under section 44-7-394 of the South Carolina Code
(2018) because WASH is not "a hospital or affected person." Accordingly, the
appeal is dismissed pursuant to Rule 220(b), SCACR, and the following
authorities: Grosshuesch v. Cramer, 377 S.C. 12, 30, 659 S.E.2d 112, 122 (2008)
("[D]iscovery orders, in general, are interlocutory and are not immediately
appealable because they do not, within the meaning of the appealability statute,
involve the merits of the action or affect a substantial right."); § 44-7-394(C) ("If
the court orders a hospital or affected person to produce documents to a third party
under this section, the hospital or affected person shall have the right to
immediately appeal that order . . . ."); § 44-7-394(B) ("For purposes of this section
an 'affected person' means a person . . . ." (emphasis added)).

APPEAL DISMISSED.!

WILLIAMS, C.J., and VINSON and VERDIN, JJ., concur.

' We decide this case without oral argument pursuant to Rule 215, SCACR.
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The South Carvolina Court of Appeals

Michelle Cha Holliman, individually and as personal
representative of the Estate of Allen B. Holliman,
Respondent,

V.

We Are Sharing Hope SC, Medical University of South
Carolina, United Network for Organ Sharing, Jacqueline
Honig, M.D., and Darla Welker, Defendents,

of which We Are Sharing Hope SC and United Network
for Organ Sharing are the Appellants.

Appellate Case No. 2021-000487

ORDER

After careful consideration of the petition for rehearing, the court is unable to
discover that any material fact or principle of law has been either overlooked or

-disregarded, and hence, there is no basis for granting a rehearmg Accordingly, the
petition for rehearing is denied.

‘9& : lQb CJ.

Columbia, South Carolina
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We Are Sharing Hope Sc Motion/Summary Judgment Motion 05/19/2023-16:34 |08/16/2023-16:34

Honig, Jacqueline NEF_(05-19-2023 03:40:53 PM) Filing 05/19/2023-15:55
Motion/Summary Judgment

Honig, Jacqueline Motion/Summary Judgment Motion 05/19/2023-15:40 |08/16/2023-15:40

Holliman, Michelle Cha NEF_(05-08-2023 04:43:42 PM) Filing 05/09/2023-07:57
Motion/Summary Judgment

Holliman, Michelle Cha Motion/Summary Judgment Motion 05/08/2023-16:43 |08/16/2023-16:43

Holliman, Michelle Cha NEF_(05-02-2023 07:55:51 PM) Filing 05/03/2023-06:28
Motion/Summary Judgment

Holliman, Michelle Cha M_oti_o_n/Summary Judgment as to Motion 05/02/2023-19:55 |08/16/2023-19:55
Liability Only

Holliman, Michelle Cha NEF(04-14-2023 04:27:41 PM) Filing 04/14/2023-16:37
ADR/Proof of ADR

Holliman, Michelle Cha ADR/Proof of ADR- At an Impasse Action 04/14/2023-16:27

Unite_d Network For Organ NEF_(03-20-2023 12:28:28 PM) Filing 03/20/2023-13:34

Sharing Motion/Summary Judgment

Unitgd Network For Organ |Brief in Support of Motion/Summary |Motion 03/20/2023-12:28 |10/18/2023-12:28

Sharing Judgment

Holliman, Michelle Cha NEF(02-27-2023 01:13:57 PM) Filing 03/01/2023-19:08
Order/Other

Holliman, Michelle Cha Order Qenying Motion for Order 02/27/2023-13:13
Reconsideration

Holliman, Michelle Cha NEF(01-23-20_23 04:48_:(_)7 PM) Filing 01/23/2023-16:52
Memo/Memo in Opposition

Holliman, Michelle Cha Memo i_n Opps)sition to Motion for Filing 01/23/2023-16:48
Reconsideration

We Are Sharing Hope Sc NEF(01-20-20_23 02:56:17 PM) Filing 01/20/2023-15:23
Order/Protection from Court ...

We Are Sharing Hope Sc Order/Protection from Court Order 01/20/2023-14:56
Appearance

We Are Sharing Hope Sc NEF(01-13-2023 10:03:?9 AM) Filing 01/13/2023-10:07
Proposed Order/Protection fr...

We Are Sharing Hope Sc Order/Order Cover Sheet $25.00 Filing 01/13/2023-10:03

Unit(?d Network For Organ NEF_(12-30-2022 12:04:31 PM) Filing 12/30/2022-12:54

Sharing Notice/Other

Unite_d Network For Organ |Notice of Withdrawal of Counsel Filing 12/30/2022-12:04

Sharing
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Honig, Jacqueline NEF(12-21-2022 12:37:45 PM) Filing 12/21/2022-12:46
Answer/Answer To Amended Com...

Honig, Jacqueline Answer To Amended Complaint,Jury |Filing 12/21/2022-12:37
Trial

We Are Sharing Hope Sc NEF(12-06-2022 03:59:04 PM) Filing 12/06/2022-16:10
Answer/Answer To Amended Com...

We Are Sharing Hope Sc Answer To Pls Amended Complaint, [Filing 12/06/2022-15:59
Jury Trial Requested

We Are Sharing Hope Sc  |[NEF(12-06-2022 03:56:59 PM) Filing 12/06/2022-15:57
Notice/Notice of Appearance

We Are Sharing Hope Sc Notice/Notice of Appearance Filing 12/06/2022-15:56

United Network For Organ |[NEF(12-06-2022 02:07:03 PM) Filing 12/06/2022-14:22

Sharing Answer/Answer To Amended Com...

United Network For Organ |Answer to PIs Amended Complaint, [Filing 12/06/2022-14:07

Sharing Jury Trial Demanded

Holliman, Michelle Cha NEF(12-01-2022 03:01:28 PM) Filing 12/01/2022-16:31
Service/Acceptance Of Servic...

Holliman, Michelle Cha Notice of Filing Acceptance Of Filing 12/01/2022-15:01
Service on Darla Welker

Medical University Of NEF(12-01-2022 01:17:16 PM) Filing 12/01/2022-14:53

South Carolina Answer/Answer To Amended Com...

Medical University Of NEF(12-01-2022 01:40:59 PM) Filing 12/01/2022-14:24

South Carolina Notice/Notice of Appearance

Medical University Of Notice/Notice of Appearance Filing 12/01/2022-13:40

South Carolina

Medical University Of Answer To the Amended Complaint [Filing 12/01/2022-13:17

South Carolina Jury Demand

We Are Sharing Hope Sc NEF(11-28-2022 03:15:52 PM) Filing 11/28/2022-16:20
Motion/Reconsider

We Are Sharing Hope Sc Motion to Reconsider Motion 11/28/2022-15:15 |02/27/2023-15:15

Honig, Jacqueline NEF(11-22-2022 04:04:35 PM) Filing 11/22/2022-16:05
Notice/Notice of Appearance

Honig, Jacqueline Notice/Notice of Appearance Filing 11/22/2022-16:04

Holliman, Michelle Cha NEF(11-22-2022 12:55:55 PM) Filing 11/22/2022-14:53
Service/Acceptance Of Servic...

Holliman, Michelle Cha Notice of Acceptance of Service on Filing 11/22/2022-12:55
Jacqueline Honig

Holliman, Michelle Cha NEF(11-21-2022 01:55:28 PM) Filing 11/21/2022-14:28
Amended/Amended Summons And ...

Holliman, Michelle Cha Amended Summons And Complaint ([Filing 11/21/2022-13:55

We Are Sharing Hope Sc NEF(09-14-2022 03:49:07 PM) Filing 09/14/2022-16:28
Memo/Memo in Support

We Are Sharing Hope Sc Memo in Support of it's Motion for a [Filing 09/14/2022-15:49
Protective Order

United Network For Organ |[NEF(09-13-2022 11:34:10 AM) Filing 09/13/2022-12:13

Sharing Notice/Notice of Appearance

United Network For Organ |Notice/Notice of Appearance Filing 09/13/2022-11:34

Sharing

Holliman, Michelle Cha NEF(09-09-2022 05:00:35 PM) Filing 09/12/2022-12:33
Memo/Memo in Opposition

Holliman, Michelle Cha Memo in Opposition To Df We Are Filing 09/09/2022-17:00
Sharing Hopes Motion

Moylan, John Carroll III 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Moylan, John Carroll III 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Dinkins, Mary Lucille 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Dinkins, Mary Lucille 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Craig, Mary Agnes Hood 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Craig, Mary Agnes Hood 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Gresh, Lauren Spears 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Gresh, Lauren Spears 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Moore, Julie Lauren 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Moore, Julie Lauren 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Arndt, Jonathan S. 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Arndt, Jonathan S. 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

May, James Hunter 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

May, James Hunter 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Cooper, Gordon Wade 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Cooper, Gordon Wade 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
of Motions Roster Publication

Duffy, Brian C 9/15/2022_MOTION_Roster/Notice |Action 08/23/2022-16:29
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We Are Sharing Hope Sc NEF(06-14-2021 03:54:19 PM) Filing 06/15/2021-06:17
Letter/Letter

We Are Sharing Hope Sc Letter re: Exhibits A-C F/Memo Filing 06/14/2021-15:54
Support Mot/Protective Order

Holliman, Michelle Cha NEF(06-14-2021 11:16:33 AM) Filing 06/14/2021-12:02
Memo/Memo in Opposition

Holliman, Michelle Cha Memo in Opposition to Defnt Motion (Filing 06/14/2021-11:16
for A Protective Order
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Motion/Stay

We Are Sharing Hope Sc Joint Motion to Stay Discovery Motion 06/11/2021-15:51 |10/18/2023-15:51
Pending Appeal of Order Grant

Holliman, Michelle Cha NEF(06-04-2021 02:24:00 PM) Filing 06/04/2021-16:13
Motion/Compel

Holliman, Michelle Cha Motion/Compel to Produce Motion 06/04/2021-14:24 |07/22/2021-14:24
Documents W/Held on Improper
Claim

Unite_d Network For Organ |NEF(05-28-2021 02:45:31 PM) Filing 05/28/2021-15:28

Sharing Response

Unitgd Network For Organ |NEF(05-28-2021 02:42:43 PM) Filing 05/28/2021-15:13

Sharing Answer/Amended Answer

Unitgd Network For Organ (DF l:lnited Network Response To PLS [Filing 05/28/2021-14:45

Sharing Motion For Leave To Amend

Unit(?d Network For Organ |DF United _Network Ar'nended Answer (Filing 05/28/2021-14:42

Sharing To Complaint, Jury Trial De

We Are Sharing Hope Sc NEF_(05-27-202_1 11:36:51_ AM) Filing 05/27/2021-13:21
Motion/Protection from Disco...

We Are Sharing Hope Sc Motion/Protective Order Motion 05/27/2021-11:36 (07/22/2021-11:36

Holliman, Michelle Cha NEF_(05-27-2021 10:39:58 AM) Filing 05/27/2021-10:49
Motion/Compel

Holliman, Michelle Cha Motion to Compel Motion 05/27/2021-10:39 |07/22/2021-10:39

Unite_d Network For Organ |Appeal/Notice of Appeal to Court of |Action 05/22/2021-12:09

Sharing Appeals

United Network For Organ (NEF(05-21-2021 12:09:02 PM) Filing 05/21/2021-12:29

Sharing Appeal/Notice of Appeal to C...

Unite_d Network For Organ NEF(_05-21-2_0_21 12:11:43 PM) Filing 05/21/2021-12:15

Sharing Service/Certificate Of Servi...

Unitgd Network For Organ |Service/Certificate Of Service Filing 05/21/2021-12:11

Sharing

We Are Sharing Hope Sc NEF_(05-14-2021 03:02:58 PM) Filing 05/17/2021-06:25
Motion/Other

We Are Sharing Hope Sc Motion/Protective Order Motion 05/14/2021-15:02 |07/22/2021-15:02

Moylan, John Carroll III 6/ 14/.2021_MOTION_I_los|£er/Notice Action 05/14/2021-14:37
of Motions Roster Publication
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of Motions Roster Publication

Gresh, Jack G 6/ 14/_2021_MOTION_I_!ost_er/Notice Action 05/14/2021-14:37
of Motions Roster Publication

Gresh, Jack G 6/14/_2021_MOTION_I_!osl:er/Notice Action 05/14/2021-14:37
of Motions Roster Publication

Sanders, Darren Kent 6/14/_2021_MOTION_I_los'£er/Notice Action 05/14/2021-14:37
of Motions Roster Publication

Sanders, Darren Kent 6/14/_2021_MOTION_I_!os|£er/Notice Action 05/14/2021-14:37
of Motions Roster Publication

Buyck, Hugh W. 6/14/.2021_MOTION_I_!os|£er/Notice Action 05/14/2021-14:37
of Motions Roster Publication
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We Are Sharing Hope Sc NEF(05-07-2021 09:49:42 AM) Filing 05/10/2021-07:39
Motion/Other

Holliman, Michelle Cha NEF(05-06-2021 03:18:33 PM) Filing 05/07/2021-12:53
Motion/Leave to Amend

We Are Sharing Hope Sc Motion F/Protective Order Motion 05/07/2021-09:49 |10/18/2023-09:49

We Are Sharing Hope Sc NEF(05-05-2021 04:12:13 PM) Filing 05/06/2021-15:56
Notice/Other

Holliman, Michelle Cha Motion for Leave to Amend Motion 05/06/2021-15:18 |05/07/2021-15:18
Complaint

We Are Sharing Hope Sc Notice of Appeal, Appealing order Filing 05/05/2021-16:12
filed 4/29/2021

We Are Sharing Hope Sc  |Certificate Of Service Filing 05/05/2021-16:12

We Are Sharing Hope Sc NEF(05-03-2021 05:02:58 PM) Filing 05/04/2021-07:13
Motion/Stay

We Are Sharing Hope Sc Motion/Stay of Order Compelling Motion 05/03/2021-17:02 (03/01/2022-17:02
Production

Holliman, Michelle Cha NEF(04-29-2021 02:57:20 PM) Filing 04/29/2021-14:57
Order/Other

Holliman, Michelle Cha Order/Motion/Compel Order 04/29/2021-14:57
Granted,Motion/Protective Order
Denied

Holliman, Michelle Cha ADR/Notice of ADR Action 04/28/2021-08:56 |04/19/2021-08:56

We Are Sharing Hope Sc NEF(04-19-2021 01:59:17 PM) Filing 04/20/2021-09:32
Reply/Other

We Are Sharing Hope Sc Reply to Supplemental Memo in Filing 04/19/2021-13:59
Support of Motion to Compel

Holliman, Michelle Cha NEF(04-19-2021 10:35:48 AM) Filing 04/19/2021-10:36
ADR/Proof of ADR

Holliman, Michelle Cha ADR/Proof of ADR-At an Impasse Action 04/19/2021-10:35 |04/14/2023-10:35

Holliman, Michelle Cha NEF(04-16-2021 04:26:25 PM) Filing 04/19/2021-09:43
Memo/Memo in Support

We Are Sharing Hope Sc NEF(04-16-2021 03:41:59 PM) Filing 04/19/2021-09:41
Memo/Memo in Opposition

United Network For Organ ([NEF(04-16-2021 05:16:39 PM) Filing 04/19/2021-08:55

Sharing Motion/Protection from Disco...

United Network For Organ |Motion/Protection from Discovery Motion 04/16/2021-17:16 |04/16/2021-17:16

Sharing

Holliman, Michelle Cha Supplemental Memo/Support of Filing 04/16/2021-16:26
Mot/Compel & Opp/Protective
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Order/Electronic Form 4

Holliman, Michelle Cha

Order on PIt Mot/Compel, Mot/Quash
& Mot/Protective Order

Order

07/24/2020-08:46

Sharing

Holliman, Michelle Cha NEF(07-23-2020 11:06:56 AM) Filing 07/23/2020-11:21
Service/Acceptance Of Servic...

Holliman, Michelle Cha Service/Acceptance Of Service on Filing 07/23/2020-11:06
Medical University Of South

United Network For Organ |[NEF(07-21-2020 10:11:37 AM) Filing 07/21/2020-10:14

Sharing Service/Acceptance Of Servic...

United Network For Organ [Service/Acceptance Of Service on Filing 07/21/2020-10:11

Sharing United Network For Organ Sh

United Network For Organ |[NEF(07-21-2020 10:09:27 AM) Filing 07/21/2020-10:09

Sharing Notice/Notice of Appearance

United Network For Organ |Notice/Notice of Appearance Filing 07/21/2020-10:09

Gresh, Lauren Spears 8/24/_2020_MOTION_I_!os'£er/Notice Action 08/05/2020-16:06
of Motions Roster Publication

Gresh, Jack G 8/24/.2020_MOTION_I_!os'£er/Notice Action 08/05/2020-16:06
of Motions Roster Publication

Moylan, John Carroll III 8/24/.2020_MOTION_I'!os|Eer/Notice Action 08/05/2020-16:06
of Motions Roster Publication

Holliman, Michelle Cha NEF(07-28-20_20 10:20:46 AM) Filing 07/28/2020-10:20
Order/Protective Order

Holliman, Michelle Cha Protective Order Order 07/28/2020-10:20

Holliman, Michelle Cha NEF(07-28-202_0 09:25:08 AM) Filing 07/28/2020-09:25
Order/Electronic Form 4

Holliman, Michelle Cha Order Correcting Previous Form 4 Order 07/28/2020-09:25

Holliman, Michelle Cha NEF(07-24-2020 02:25:30 PM) Filing 07/27/2020-10:00
Order/Order Cover Sheet $25....

Holliman, Michelle Cha NEF(07-24-2020 02:05:29 PM) Filing 07/27/2020-09:52
Order/Order Cover Sheet $25....

Medical Uni\_lersity of NEF_(07-27-_2020 08:07:47 AM) Filing 07/27/2020-08:08

South Carolina Notice/Notice of Appearance

Medical Uni\_lersity of Notice/Notice of Appearance Filing 07/27/2020-08:07

South Carolina

Holliman, Michelle Cha Order/Order Cover Sheet $25.00 Filing 07/24/2020-14:25

Holliman, Michelle Cha Order/Order Cover Sheet $25.00 Filing 07/24/2020-14:05

Holliman, Michelle Cha NEF(07-24-2020 08:46:22 AM) Filing 07/24/2020-08:46

Holliman, Michelle Cha

Motion hearing (Scheduling Purposes
Only, No image)

Motion

07/15/2020-16:32

08/06/2020-16:32

Holliman, Michelle Cha NEF(07-15-202_0 04:12:23 PM) Filing 07/15/2020-16:12
Order/Electronic Form 4

Holliman, Michelle Cha Order/Motion to Reconsider is Order 07/15/2020-16:12
granted

Holliman, Michelle Cha NEF(_07-14-2020 09:35:35 A_M) Filing 07/14/2020-09:37
Service/Acceptance Of Servic...

Holliman, Michelle Cha AccePtance Of Service for We Are Filing 07/14/2020-09:35
Sharing Hope Sc on We Are S

Holliman, Michelle Cha NEF_(07-13-202_0 09:51:08 AM) Filing 07/13/2020-10:05
Motion/Reconsider

Holliman, Michelle Cha Motion/Reconsider Motion 07/13/2020-09:51 |07/15/2020-09:51

Holliman, Michelle Cha Summons & Complaint Filing 07/09/2020-16:00

Financials

Summary
Fine/Costs: ‘$1,3oo.oo 'f';‘l"?/'c:as't‘;:f" $1,300.00 Balance Due: $0.00
Costs

Description Cost Code Amount] Charge Action Disbursed Amount|
Civil Filing Fee State 56% CVFFST $56.00 $56.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00

Cert. App.033
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https://docviewer.charlestoncounty.org/PublicIndex/Index?viewertype=cms&ctagency=10002&casenumber=2020CP1002902&docseq=P1A19

https://docviewer.charlestoncounty.org/PublicIndex/Index?viewertype=cms&ctagency=10002&casenumber=2020CP1002902&docseq=P1A18

https://docviewer.charlestoncounty.org/PublicIndex/Index?viewertype=cms&ctagency=10002&casenumber=2020CP1002902&docseq=P1A18
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Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
SCID Filing Fee Proviso $50 / $25 |SCIDPV $50.00 $50.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Civil Filing Fee County 44%/100% |CVFFCN $44.00 $44.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Payments

Payment Date Receipt Number Entered By Transaction Type Code Payment Amount
09/27/2023 671374 COCWLL PY $25.00
09/06/2023 670232 COCMRR PY $25.00
07/07/2023 667421 COCMRR PY $25.00
07/03/2023 667244 COCMRR wv $25.00
05/19/2023 665207 COCMRR PY $25.00
05/19/2023 665218 COCMRR PY $25.00
05/09/2023 664646 COCMRR PY $25.00
05/03/2023 664372 COCMRR PY $25.00
03/20/2023 662286 COCMRR PY $25.00
01/13/2023 659146 COCMRR WV $25.00
11/28/2022 657381 COCWLL PY $25.00
04/26/2022 648289 COCALB PY $25.00
03/30/2022 647052 COCALB PY $25.00
01/24/2022 643680 COCMRR wv $25.00
01/13/2022 643313 COCALB PY $25.00
11/15/2021 641095 COCMRR PY $25.00
10/20/2021 640093 COCMRR PY $25.00
10/05/2021 639476 COCDGR PY $25.00
09/20/2021 638805 COCWLL PY $25.00
09/17/2021 638744 COCALB PY $25.00
09/13/2021 638521 COCMRR PY $25.00
07/09/2021 635613 COCMRR PY $25.00
06/11/2021 634599 COCMRR PY $25.00
06/04/2021 634298 COCMRR PY $25.00
05/27/2021 633959 COCAXB PY $25.00
05/27/2021 633975 COCMRR PY $25.00
05/17/2021 633406 COCMRR PY $25.00
05/10/2021 633121 COCMRR PY $25.00
05/07/2021 633093 COCAMW PY $25.00
05/04/2021 632885 COCMRR PY $25.00
04/19/2021 632177 COCDTS PY $25.00
04/09/2021 631865 COCMRR PY $25.00
04/09/2021 631866 COCMRR PY $25.00
03/15/2021 630796 COCDTS PY $25.00
03/02/2021 630202 COCDTS PY $25.00
02/18/2021 629699 COCDTS PY $25.00
02/05/2021 629191 COCDTS PY $25.00
02/01/2021 629003 COCDTS PY $25.00
12/18/2020 627587 COCAXB PY $25.00
12/16/2020 627414 COCDTS PY $25.00
11/18/2020 626413 COCDTS PY $25.00
11/04/2020 625831 COCDTS PY $25.00
08/20/2020 622759 COCDTS PY $25.00
07/27/2020 621585 COCMRR PY $25.00
07/27/2020 621588 COCMRR PY $25.00
07/13/2020 621038 COCDTS PY $25.00
07/09/2020 620934 COCBJT PY $150.00

CMSWeb 7.2 © 2022 South Carolina Judicial Branch e All rights reserved
Cert. App.034
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
Michelle Cha Holliman, individually and as ) C/A No. 2020-CP-10-02902
personal representative of the Estate of Allen B. )
Holliman, )
Plaintiff, )
) ORDER REGARDING DISCOVERY AND
Versus ) TO STAY MATTERS INVOLVING
) PRIVILEGE
We Are Sharing Hope SC, Medical University )
of South Carolina, and United Network for )
Organ Sharing )
)
Defendants. )

This matter came before the Court on October 25, 2021 by way of the Defendant We Are
Sharing Hope SC’s (“Sharing Hope”) Motions for Protective Orders for directing witnesses
Michael Lotts, Lorraine Kemp, and Jeff Thomas not to answer questions involving their
participation in the peer review process; Plaintiff” Michelle Cha Holliman’s Motion to Compel
Defendant Sharing Hope seeking documents withheld on Sharing Hope’s privilege log related to
a CMS Survey; and Defendant Sharing Hope’s Motion to Quash the Subpoena to CMS/Kathy
Brazil and Request for Attorney’s Fees. All of these motions were fully briefed before the Court.
In addition, Plaintiff submitted memoranda regarding Sharing Hope’s Motion for a Protective
Order as to the Deposition of Dave DeStefano and Joint Motion to Stay filed by the Defendants
Sharing Hope and the United Network for Organ Sharing.

After reviewing all memoranda submitted to the Court and considering all arguments, I
find discovery in the above captioned case as it relates to the peer review process and documents
withheld on Defendant Sharing Hope’s privilege log which are currently on appeal is STAYED.

Discovery as to matters other than the privilege issue may continue.

Cert. App.035
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This case arises from an organ transplant given to Allen B. Holliman on November 27,
2018. Mr. Holliman unfortunately passed away due to the transplant lungs’ incompatibility with
his ABO blood type. Plaintiff Michelle Cha Holliman’s (Mrs. Holliman) claims arise from the
manner and method by which the transplant organs were identified and procured—a unique
process that involves several different organizations who are part of the United States” Organ
Procurement and Transplant Network (“OPTN”). The OPTN is the network established by
federal statute and regulation responsible for the facilitation of organ recovery and
transplantation throughout the United States. The Organ Procurement and Transplant Network is
operated by the United Network for Organ Sharing (“UNOS”), who oversees and coordinates its
various member transplant hospitals and Organ Procurement Organizations (“OPOs”). Sharing
Hope is the designated OPO for organ recovery services in South Carolina, and it provides life-
saving organ donor services to numerous hospitals throughout South Carolina.

Federal regulation specifically requires the OPTN to establish appropriate peer review
processes for the purpose of evaluating its members’ compliance with applicable federal
regulations and OPTN policies, including member OPOs. 42 C.F.R. § 121.10. In furtherance of
this obligation, UNOS created a Membership and Professional Standards Committee (“MPSC”)
which maintains membership criteria and monitors member compliance based on OPTN
membership criteria, bylaws, and policies.

As the certified OPO for South Carolina, Defendant Sharing Hope was required to
participate in medical peer review in connection with the donation case at issue. Accordingly,
following Mr. Holliman’s death, Sharing Hope and the MPSC engaged in a retrospective, self-
critical quality assurance and peer review evaluation regarding Mr. Holliman’s double lung

transplant. Sharing Hope also engaged in a root cause analysis with the donor hospital which was
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conducted to identify the root causes of the incident for the goal of improving patient safety.
Therefore, pursuant to the policies established by UNOS pursuant to 42 C.F.R. § 121.10, Sharing
Hope and the MPSC (operated by UNOS) engaged in a self-critical quality assurance and peer
review evaluation, the contents of which Sharing Hope contends are protected by the peer review
privilege in South Carolina and Virginia as well as by the bylaws of the OPTN as promulgated
under federal regulation. Judge McCaslin previously heard argument regarding Sharing Hope’s
privilege materials and by Order dated April 29, 2021, ordered Sharing Hope’s privileged
documents produced and denied Sharing Hope and UNOS’s motions for protective orders.
Defendant Sharing Hope filed a motion to stay Judge McCaslin’s order and filed a Notice of
Appeal in the South Carolina Court of Appeals on May 5, 2021. Defendant UNOS also filed a
Notice of Appeal. Therefore, the peer review issue in this case is currently pending before the
South Carolina Court of Appeals.

Sharing Hope has filed motions for protective orders as to Michael Lotts, Lorraine Kemp,
Jeff Thomas, and Dave DeStefano because as employees and/or officers of Defendant Sharing
Hope, they all participated in some aspect of the quality assurance and peer review process.
Plaintiff’s inquiry into Mr. Lotts’, Ms. Kemp’s, and Mr. Thomas’ knowledge of information
relating to this evaluation and Defendant Sharing Hope’s instruction not to answer to as to preserve
the privilege is the subject of the Motions for Protective Orders.  Certain documents and
communications prepared during the course of that self-critical quality assurance and peer review
evaluation process along with other quality assurance materials were eventually provided to Kathy
Brazil of CMS during the course of its investigation into the incident. Those records and related
deposition testimony from Kathy Brazil of CMS are the subject of the Defendant Sharing Hope’s

Motion to Quash and also Plaintiff’s Motion to Compel. Thus, all of the motions before me today
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involve materials which Sharing Hope contends are privileged and Plaintiff’s efforts to seek those
materials.

Defendant Sharing Hope argued that without an order limiting discovery of the privileged
materials, it must repeatedly assert its privilege contention because Plaintiff continues to seek the
same information through different sources. Plaintiff argued because other judges have denied
Defendant’s previous motions for protection and compelled production of Sharing Hope’s
privileged materials, this Court should follow suit. This Court declines to make a ruling as to the
applicability of the ongoing privilege asserted by Defendant Sharing Hope because the matter is
currently pending before the South Carolina Court of Appeals.

For the reasons set forth above, this Court Orders a Stay as to Discovery in the above

captioned case regarding Sharing Hope’s claimed privileged materials and testimony.

I find until the applicability of the peer-review privilege which has been asserted by
Defendant Sharing Hope is decided by an Appellate Court in South Carolina, discovery regarding
peer review privileged materials and testimony related to those materials is STAYED.

THEREFORE, IT IS HEREBY ORDERED THAT discovery in the above captioned case

is STAYED as it relates to the privileged materials. Discovery as to other matters may continue.

IT IS SO ORDERED.

Roger M. Young, Sr
Circuit Court Judge
Charleston, South Carolina
November 4, 2021
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It is so ordered.

/s Roger M. Young, Sr. S.C. Circuit Judge 2134
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT
Michelle Cha Holliman, individually and as Case No. 2020-CP-10-02902
personal representative of the Estate of Allen
B. Holliman,
Plaintiff,
PLAINTIFF’S MOTION TO
Vs. COMPEL AGAINST DEFENDANT
WE ARE SHARING HOPE SC

We Are Sharing Hope SC, Medical University
of South Carolina, United Network for Organ
Sharing, Jacqueline Honig, M.D., and Darla
Welker,

Defendants.

Plaintiff Michelle Cha Holliman (“Mrs. Holliman”), individually and as personal
representative of the Estate of Allen Holliman (“Mr. Holliman’), moves to compel Defendant We
Are Sharing Hope SC (“WASH”) to provide a complete response to Plaintiff’s Request for
Production Number 47.

BACKGROUND

This case arises out of Mr. Holliman’s wrongful death following a lung transplant during
which lungs of the wrong blood type were transplanted into him. WASH was the organ
procurement organization that evaluated and distributed the donor whose lungs Mr. Holliman
received (the “Donor”). WASH reported the wrong blood type for the Donor. WASH reported
the Donor has having type O blood, but the Donor actually had type A blood. Mr. Holliman had
type O blood, which is incompatible with type A blood. Mr. Holliman died the day after his
transplant surgery because his body rejected the Donor’s incompatible lungs.

Mrs. Holliman filed her notice of intent to sue in July 2019, and WASH has been trying to

1
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avoid its discovery obligations ever since. By way of example, WASH refused to produce any
documents whatsoever at the beginning of this case for over a year until it was ordered to do so by
the Court. WASH claimed that the documents could not be produced because of privacy concerns,
but it also failed to consent to a confidentiality order to address those concerns. WASH has also
withheld hundreds of pages documents on an improper claim of privilege that has been rejected
by the Court twice. Rather than finally produce them, WASH filed an unauthorized interlocutory
appeal. These are just two examples of many instances of discovery abuse by WASH.

Mrs. Holliman has had to expend considerable resources and effort trying to force WASH
to produce a substantial portion of the documents it has turned over. So far, there have been at
least 18 discovery motions between Mrs. Holliman and WASH, including motions to compel filed
by Mrs. Holliman and motions for protection from discovery filed by WASH, and with the
exception of getting a few requests to a non-party subpoena recipient narrowed by a Virginia court,
WASH has not prevailed on any of them. Despite this, WASH keeps withholding relevant
documents without justification (as with the documents at issue in this motion), keeps asserting
failed privilege claims, and keeps instructing deponents not to answer questions on the basis of a
purported privilege that is unsupported by law and has already been rejected by the Court.

ANALYSIS

Mrs. Holliman is forced to file this latest motion in order to obtain relevant documents that
have been unreasonably withheld in response to Plaintiff’s Request for Production Number 47.
That Request calls for the production of all documents and communications relating to a complaint
survey conducted by the Centers for Medicare and Medicaid Services (“CMS”) of WASH as a
result of Mr. Holliman’s death. See Plaintiff’s Second Set of Supplemental Requests for

Production, attached as Exhibit “A”. The Request specifically asks for “all emails, text messages,

2
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notes, or memos of employees” of WASH relating to CMS’ survey. See id. Mrs. Holliman served
the Request on February 23, 2021—almost seven months ago—but still has not received any
documents in response to it.

WASH’s response to Request 47 states:

This Defendant objects to this Request pursuant to 42 U.S.C. § 299b-22; 42 CFR

§§401.101-401.152; CMS Memo, S&C-10-01-ALL, Oct. 2, 2009, and to the extent

this Request seeks any peer review/quality assurance materials. Without waiving

theses objection, this Defendant is reviewing documents related to the complaint

survey conducted in May of 2019 and will supplement this response.
See WASH’s responses to Plaintiff’s Second Set of Supplemental Production, attached as Exhibit
“B”. WASH’s objections lack merit, and WASH has failed to supplement the response as it stated
it would.

42 U.S.C. § 299b-22 sets forth a narrow privilege for “patient safety work product,” which
are certain documents reported to or developed by “patient safety organizations.” 42 U.S.C.
§§ 299b-21 and 22. To qualify as a “patient safety organization” under the statute, an entity must

be listed as such by the Agency for Healthcare Research and Quality. 42 U.S.C. § 299b-21(4).

There are currently 95 patient safety organizations, and WASH is not one of them.

https://www.pso.ahrg.gov/pso/listed. 42 C.F.R. §§ 401.101-152 are federal regulations that
govern disclosures of records by CMS. See id. Lastly, the 2009 CMS memo cited by WASH in

its objection relates to CMS’ handling of subpoenas. https://www.cms.gov/Medicare/Provider-

Enrollment-and-Certification/SurveyCertificationGenInfo/downloads/SCLetter10_01.pdf. Thus,

none of the authorities cited in WASH’s objection to Request 47 render documents in WASH’s
possession privileged, or even have anything to do with WASH. WASH’s reliance on these
authorities is misplaced, confusing, and clearly lacks any basis.

Similarly, WASH’s objection based on a non-specific claim of “peer review/quality

3
Cert. App.042

206200TdD0202#3SVD - SYI1d NOWINOD - NOLSTTIVHO - Wd 2T:2T 02 daS T20z - 3714 ATIVOINOY 10313



https://www.pso.ahrq.gov/pso/listed

https://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/downloads/SCLetter10_01.pdf

https://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/downloads/SCLetter10_01.pdf



assurance” lacks merit. In fact, Judge McCaslin has already held in this case that WASH is not
subject to either of South Carolina’s peer review statutes. See Judge McCaslin’s Discovery Order,
attached as Exhibit “C”.

On September 8, 2021, Mrs. Holliman’s counsel deposed WASH’s Director of Quality,
Lorraine Kemp. When answering questions regarding CMS’ complaint survey of WASH
conducted as a result of Mr. Holliman’s death, Ms. Kemp testified that a former employee named
Martha Harrison took notes during CMS’ on-site visit at WASH.! Ms. Kemp further stated that
she has copies of Ms. Harrison’s notes in her file. Ms. Harrison’s notes regarding CMS’ complaint
survey of WASH are directly responsive to Request 47, but they have not been produced.

Mrs. Holliman’s counsel emailed WASH’s attorney the day of Ms. Kemp’s deposition and
requested for WASH to produce Ms. Harrison’s notes by September 13, 2021, as well as any other
documents regarding CMS’ on-site survey of WASH. See email from Ms. Dinkins to Ms.
Jennings, attached as Exhibit “D”. The afternoon of September 13, 2021, WASH’s attorney
emailed Mrs. Holliman’s counsel and requested an additional day to respond regarding the
deficiencies with WASH’s response to Request 47, which Mrs. Holliman’s attorney granted. See
emails between Ms. Jennings and Ms. Dinkins, attached as “Exhibit E”. Mrs. Holliman’s attorneys
have heard nothing further from WASH’s counsel, and WASH still has not provided any
supplemental response to the Request.

CONCLUSION

WASH’s assertion of baseless purported privileges and its continued failure to produce

Ms. Harrison’s notes regarding CMS’ complaint survey of WASH is a continuation of WASH’s

! Mrs. Holliman’s counsel has not received a copy of the transcript from Ms. Kemp’s deposition
as of the filing of this Motion. Upon receipt, Mrs. Holliman is happy to provide applicable portions
of the transcript upon the Court’s request.

4
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pattern of withholding documents and information and avoiding its discovery obligations. Mrs.
Holliman should not be required to file a motion to compel almost every time she requests
documents from WASH relevant to this wrongful death case. Mrs. Holliman respectfully requests
for the Court to enter an Order compelling WASH to:
(1) Conduct a thorough search for all documents and communications responsive to Mrs.
Holliman Request for Production Number 47; and
(2) Produce all documents responsive to the Request, including but not limited to Ms.

Harrison’s notes.

Respectfully submitted,
Wyche, P.A.

s/John C. Moylan, 111

John C. Moylan, III (S.C. Bar 11227)
Lucy Dinkins (S.C. Bar 101177)
James H. May (S.C. Bar 77278)

807 Gervais Street, Suite 301
Columbia, South Carolina 29201
Telephone: 803-254-6542
Facsimile: 803-254-6544

Email: jmoylan@wyche.com
ldinkins@wyche.com

Rachael L. Anna (S.C. Bar 100486)
Wyche, P.A.

200 E. Camperdown Way
Greenville, SC 296301

Telephone: 864-242-8200
Facsimile: 864-235-8900

Email: ranna@wyche.com

Attorneys for Plaintiff

September 20, 2021
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Unitgd Network For Organ |Motion to Consolidate Motion 03/29/2022-16:51 |09/15/2022-16:51
Sharing
Lawrence, Ykeiah NEF.(03-11-2022 05:17:45 PM) Filing 03/14/2022-07:39
Motion/Compel
Lawrence, Ykeiah Motion/Compel Discovery Motion 03/11/2022-18:17 |05/09/2023-18:17
Responses
Lawrence, Ykeiah ADR/Alternative Dispute Resolution [Action 11/29/2021-14:55 |05/09/2022-14:55
(Workflow)
United Network For Organ |NEF(11-15-2021 03:42:09 PM) Filing 11/15/2021-15:46
Sharing Motion/Complex Case Designat...
Unite_d Network For Organ Mot!on/E_stablis!\ Comple_x Case Motion 11/15/2021-15:42 (04/22/2022-15:42
Sharing Designation & Time F/Trial
Lawrence, Ykeiah NEF_(10-29-_2021 02:53:31 PM) Filing 10/29/2021-14:54
Notice/Notice of Appearance
Lawrence, Ykeiah Notice/Notice of Appearance Filing 10/29/2021-14:53
Lawrence, Ykeiah NEF_(08-05-_2021 10:32:50 AM) Filing 08/05/2021-10:33
Notice/Notice of Appearance
Lawrence, Ykeiah Notice/Notice of Appearance Filing 08/05/2021-10:32
Lawrence, Ykeiah NEF_(08-05-_2021 10:29:30 AM) Filing 08/05/2021-10:29
Notice/Notice of Appearance
Lawrence, Ykeiah Notice/Notice of Appearance Filing 08/05/2021-10:29
Unitgd Network For Organ |NEF(06-17-2021 04:47:42 PM) Filing 06/18/2021-06:24
Sharing Answer/Answer and Jury Deman...
Unit(?d Network For Organ NEF'(06-1.7-2(.)21 04:50:34 PM) Filing 06/18/2021-06:21
Sharing Motion/Dismiss
Unite_d Network For Organ NEF(06-17-20_21 04:54:52 PM) Filing 06/18/2021-06:20
Sharing Memo/Memo in Support
Unite_d Network For Organ M_em(_) in Support of Motion to Filing 06/17/2021-16:54
Sharing D
Unite_d Network For Organ |Motion/Dismiss Motion 06/17/2021-16:50
Sharing
Unitgd Network For Organ |Answer & Jury Trial Demanded Filing 06/17/2021-16:47
Sharing
We Are Sharing Hope Sc NEF_(06-07-_2021 04:58:18 PM) Filing 06/08/2021-08:34
Notice/Notice of Appearance
We Are Sharing Hope Sc Notice of Qppearance Atty Jennings |Filing 06/07/2021-16:58
& Atty Craig
We Are Sharing Hope Sc Answer to Complaint Filing 06/07/2021-16:58
Welke, Karl NEF_(05-25-'2021 10:49:16 AM) Filing 05/25/2021-11:00
Notice/Notice of Appearance
Welke, Karl Notice/Notice of Appearance Filing 05/25/2021-10:49
Welke, Karl Answer & Jury Trial Demanded Filing 05/25/2021-10:49
Unitt?d Network For Organ NEF(.05-07-2021 01:19:39 P_M) Filing 05/07/2021-15:01
Sharing Service/Acceptance Of Servic...
Unitgd Network For Organ |Acceptance Of Service on United Filing 05/07/2021-13:19
Sharing Network for Organ Sharing on
Unite_d Network For Organ NEF_(05-07-_2021 01:16:39 PM) Filing 05/07/2021-13:17
Sharing Notice/Notice of Appearance
Unite_d Network For Organ |Notice/Notice of Appearance Filing 05/07/2021-13:16
Sharing
Lawrence, Ykeiah NEF(_05-04-2021 05:54:46 P_M) Filing 05/05/2021-08:41
Service/Acceptance Of Servic...
Lawrence, Ykeiah Acceptance Of Service on Atrium Filing 05/04/2021-17:54
Health Inc
Lawrence, Ykeiah Acceptance Of Service on Karl Filing 05/04/2021-17:54
Welke
Lawrence, Ykeiah Acce_ptance Of Service on We Are Filing 05/04/2021-17:54
Sharing Hope Sc
Lawrence, Ykeiah Accepta_nce of §ervice on Filing 05/04/2021-17:54
Jacqueline Honig
Lawrence, Ykeiah Acceptance Of Service on Darla Filing 05/04/2021-17:54
Welker
Lawrence, Ykeiah Summons & Complaint Filing 05/03/2021-14:55
inancials
Summary
Fine/Costs: ‘$750.oo :i‘:.?/'c';as't‘;:f“ $750.00 Balance Due: $0.00
Costs
Description Cost Code Amount] Charge Action Disbursed Amount|
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Civil Filing Fee State 56% CVFFST $56.00 $56.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
Motion/Order Filing Fee $25 MOTION $25.00 $25.00
SCID Filing Fee Proviso $50 / $25 |SCIDPV $50.00 $50.00
|Motion/Order Filing Fee $25 [MoTION Aot A $25:00 $25.00
Ceit APP- o=
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Payment Date Receipt Number Entered By Transaction Type Code Payment Amount
10/02/2023 671532 COCMRR PY $25.00
08/21/2023 669533 COCMRR wv $25.00
07/25/2023 668218 COCMRR PY $25.00
07/25/2023 668221 COCMRR PY $25.00
07/24/2023 668194 COCMRR PY $25.00
07/07/2023 667423 COCMRR PY $25.00
06/22/2023 666761 COCMRR PY $25.00
06/15/2023 666440 COCMRR WV $25.00
06/06/2023 665981 COCMRR PY $25.00
05/26/2023 665567 COCMRR PY $25.00
05/19/2023 665206 COCMRR PY $25.00
05/19/2023 665219 COCMRR PY $25.00
05/09/2023 664645 COCMRR PY $25.00
05/04/2023 664479 COCMRR PY $25.00
05/03/2023 664371 COCMRR PY $25.00
03/20/2023 662285 COCMRR PY $25.00
09/22/2022 654670 COCMRR PY $25.00
08/31/2022 653696 ICOCDGR PY $25.00
07/26/2022 652122 COCMRR wv $25.00
04/26/2022 648286 COCALB PY $25.00
03/30/2022 647053 ICOCALB PY $25.00
03/14/2022 646193 COCMRR PY $25.00
11/15/2021 641118 COCMRR PY $25.00
06/18/2021 634862 COCMRR PY $25.00
05/03/2021 632874 COCDGR PY $150.00
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Query Reports Utilities Help Log Out

U.S. District Court

District of South Carolina (Charleston)
CIVIL DOCKET FOR CASE #: 2:21-cv-01242-BHH

Patterson v. We Are Sharing Hope SC et al
Assigned to: Honorable Bruce Howe Hendricks
Cause: 28:1332 Diversity-Personal Injury

Date Filed: 04/26/2021

Jury Demand: Both

Nature of Suit: 360 P.I.: Other
Jurisdiction: Diversity

Plaintiff

Joe Patterson represented by Charles Wilson Daniel

TERMINATED: 06/15/2022 Duffy and Young LLC
96 Broad Street

Cert. App.056

https://ecf.scd.uscourts.gov/cgi-bin/DktRpt.pl?11543656304306-L_1 0-1

Charleston, SC 29401

843-720-2044

Email: wdaniel@duffyandyoung.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

James Hunter May

Wyche PA (Cola)

807 Gervais Street

Suite 301

Columbia, SC 29201
803-254-6542

Email: jmay@wyche.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John C Moylan , ITI

Wyche PA (Cola)

807 Gervais Street

Suite 301

Columbia, SC 29201
864-254-6542

Email: jmoylan@wyche.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Julie Lauren Moore

Dufty and Young LLC

96 Broad Street

Charleston, SC 29401

843-720-2044

Fax: 843-720-2047

Email: jmoore@duffyandyoung.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Mary Lucille Dinkins

Wyche PA (Cola)

807 Gervais Street

Suite 301

Columbia, SC 29201
803-254-6542

Email: l1dinkins@wyche.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

JURY,LC 2
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Plaintiff

Rachael Lewis Anna

Wyche PA (Gree)

200 E Camperdown Way

PO Box 728

Greenville, SC 29601
864-242-8200

Fax: 864-235-8900

Email: ranna@wyche.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Brian C Dufty

Dufty and Young LLC
96 Broad Street
Charleston, SC 29401
843-720-2044

Fax: 843-720-2047

Email: bduffy@duffyandyoung.com

ATTORNEY TO BE NOTICED

Aaliyah Patterson represented by Brian C Duffy

Administratrix of the Estate of Joe Patterson
administrator of the Estate
Estate of Joe Patterson

V.
Defendant
Cert. App.057

https://ecf.scd.uscourts.gov/cgi-bin/DktRpt.pl?11543656304306-L_1 0-1

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Charles Wilson Daniel

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James Hunter May

Wyche PA (Cola)

807 Gervais Street

Suite 301

Columbia, SC 29201
803-254-6542

Fax: 803-254-6544

Email: jmay@wyche.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John C Moylan , ITI

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Julie Lauren Moore

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Mary Lucille Dinkins

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Rachael Lewis Anna

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

2/20
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We Are Sharing Hope SC represented by Jean Marie Jennings

Hood Law Firm LLC
172 Meeting Street
Charleston, SC 29401
864-577-4435

Email: jeanmarie.jennings@hoodlaw.com

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Molly Hood Craig

Hood Law Firm LLC

172 Meeting Street

Charleston, SC 29401
843-577-4435

Fax: 843-722-1630

Email: molly.craig@hoodlaw.com

LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Defendant
United Network for Organ Sharing represented by Alan Ross Belcher , Jr

Cert. App.058

https://ecf.scd.uscourts.gov/cgi-bin/DktRpt.pl?11543656304306-L_1 0-1

Hall Booth Smith (Mt PI)

111 Coleman Boulevard

Suite 301

Mt Pleasant, SC 29464

843-720-3460

Fax: 843-720-3458

Email: abelcher@hallboothsmith.com
TERMINATED: 09/27/2023

LEAD ATTORNEY

Daniel Richard Fuerst

Hall Booth Smith (Mt PI)

111 Coleman Boulevard

Suite 301

Mt Pleasant, SC 29464
843-720-3460

Fax: 843-606-6536

Email: dfuerst@hallboothsmith.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

David Arthur Sapp

Hall Booth Smith (Atl)

191 Peachtree Street NE

Suite 2900

Atlanta, GA 30303
404-954-6977

Fax: 404-954-5020

Email: dsapp@hallboothsmith.com
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Jack Gordon Gresh

Hall Booth Smith (Mt PI)

111 Coleman Boulevard

Suite 301

Mt Pleasant, SC 29464
843-881-1022

Email: jack@dhs-lawfirm.com
TERMINATED: 06/07/2022
LEAD ATTORNEY

Jonathan Steven Arndt
Hall Booth Smith (Mt P1)

3/20
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Defendant

111 Coleman Boulevard

Suite 301

Mt Pleasant, SC 29464
854-222-6089

Fax: 854-222-6114

Email: jarndt@forthepeople.com
TERMINATED: 01/04/2023
LEAD ATTORNEY

Lauren Spears Gresh

Hall Booth Smith (Mt PI)

111 Coleman Boulevard

Suite 301

Mt Pleasant, SC 29464
843-720-3460

Fax: 843-720-3458

Email: Igresh@hallboothsmith.com
TERMINATED: 07/11/2023

LEAD ATTORNEY

Richard D Addison

Addison Law Group

1331 Park Street

Columbia, SC 29201

803-227-4894

Fax: 803-764-2030

Email: daddison@hallboothsmith.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Lindsay Amber Nishan

Hall Booth Smith (Mt P1)

111 Coleman Boulevard

Suite 301

Mt Pleasant, SC 29464
854-444-5790

Email: Inishan@hallboothsmith.com
ATTORNEY TO BE NOTICED

Elizabeth Davies, MD represented by Ashley Brooke Tipton

Cert. App.059

https://ecf.scd.uscourts.gov/cgi-bin/DktRpt.pl?11543656304306-L_1 0-1

Anderson and Reynolds PLC

120 30th Avenue North

Nashville, TN 32703

615-942-1700

Email: atipton@andersonreynolds.com
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Donald Jay Davis , Jr
Clement Rivers (Cha)

25 Calhoun Street

Suite 400

Charleston, SC 29401
843-720-5406

Fax: 843-579-1355

Email: jdavis@ycrlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kate Cammerer Mettler
Gallivan White Boyd (Chas)
40 Calhoun Street

Suite 315

Charleston, SC 29401

4/20
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843-414-8077

Fax: 843-414-8070

Email: kmettler@gwblawfirm.com
TERMINATED: 08/08/2022

LEAD ATTORNEY

Sara Fitzpatrick Reynolds

Anderson and Reynolds PLC

120 30th Avenue North

Nashville, TN 32703

615-942-1700

Email: sreynolds@andersonreynolds.com
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Ted Ashton Phillips

Clement Rivers (Cha)

25 Calhoun Street

Suite 400

Charleston, SC 29401
843-720-5406

Email: aphillips@ycrlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

Jacqueline Honig, MD represented by Jessica W Laffitte
Gallivan White Boyd (Cola)
PO Box 7368
1201 Main Street
Suite 1200
Columbia, SC 29202
803-779-1833
Fax: 803-779-1767
Email: jlaffitte@gwblawfirm.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John T Lay

Gallivan White Boyd (Cola)
PO Box 7368

1201 Main Street

Suite 1200

Columbia, SC 29202

803 779-1833

Email: jlay@GWBlawfirm.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kendall Patricia Crawford
Gallivan, White & Boyd PA

3419 River Drive

Apartment A

Columbia, SC 29201

864-643-9330

Email: kcrawford@gwblawfirm.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Lindsay Anne Joyner
Gallivan White Boyd (Cola)
PO Box 7368

1201 Main Street

Suite 1200

Columbia, SC 29202
Cert. App.060
https://ecf.scd.uscourts.gov/cgi-bin/DktRpt.pl?11543656304306-L_1 0-1 5/20
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803-779-1833
Email: ljoyner@gwblawfirm.com

LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Defendant
Darla Welker represented by Jean Marie Jennings
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Molly Hood Craig
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed # | Docket Text

04/26/2021 1 | COMPLAINT against All Defendants ( Filing fee $ 402 receipt number 0420-9800607.), filed by Joe Patterson.
Service due by 7/26/2021 (Attachments: # 1 Exhibit A: Statement of Deficiencies). (vdru, ) (Entered: 04/27/2021)

04/26/2021 2 |Local Rule 26.01 Answers to Interrogatories by Joe Patterson.(vdru, ) (Entered: 04/27/2021)

04/26/2021 3 | Summons Issued as to We Are Sharing Hope SC. (vdru, ) (Entered: 04/27/2021)

04/26/2021 4 | Summons Issued as to United Network for Organ Sharing. (vdru, ) (Entered: 04/27/2021)

04/26/2021 5 | Summons Issued as to Elizabeth Davies, MD. (vdru, ) (Entered: 04/27/2021)

04/26/2021 6 | Summons Issued as to Jacqueline Honig, MD. (vdru, ) (Entered: 04/27/2021)

04/26/2021 7 | Summons Issued as to Darla Welker. (vdru, ) (Entered: 04/27/2021)

05/03/2021 10 | ACCEPTANCE OF SERVICE OF COMPLAINT by Joe Patterson. Jacqueline Honig, MD served on 4/30/2021,
answer due 5/21/2021; We Are Sharing Hope SC served on 4/30/2021, answer due 5/21/2021; Darla Welker
served on 4/30/2021, answer due 5/21/2021. (Attachments: # 1 Acceptance of Service on Defendant We Are
Sharing Hope SC, # 2 Acceptance of Service on Defendant Jacqueline Honig, M.D., # 3 Acceptance of Service on
Defendant Darla Welker)(Moylan, John) (Entered: 05/03/2021)

05/03/2021 11 | ACCEPTANCE OF SERVICE OF COMPLAINT by Joe Patterson. Elizabeth Davies, MD served on 5/3/2021,
answer due 5/24/2021. (Attachments: # 1 Acceptance of Service on Defendant Elizabeth Davies, M.D.)(Moylan,
John) (Entered: 05/03/2021)

05/07/2021 12 | NOTICE of Appearance by Donald Jay Davis, Jr on behalf of Elizabeth Davies, MD (Davis, Donald) (Entered:
05/07/2021)

05/07/2021 13 | MOTION to Appear Pro Hac Vice by Sara FitzPatrick Reynolds ( Filing fee $ 350 receipt number 0420-9830059)
by Elizabeth Davies, MD. Response to Motion due by 5/21/2021. Add an additional 3 days only if served by mail
or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Affidavit)Proposed order is
being emailed to chambers with copy to opposing counsel.(Davis, Donald) (Entered: 05/07/2021)

05/07/2021 14 | ACCEPTANCE OF SERVICE OF COMPLAINT by Joe Patterson. United Network for Organ Sharing served on
5/7/2021, answer due 5/28/2021. (Attachments: # 1 Acceptance of Service on Defendant United Network for
Organ Sharing)(Moylan, John) (Entered: 05/07/2021)

05/10/2021 15 | TEXT ORDER granting 13 Motion to Appear Pro Hac Vice. Sara F. Reynolds, who represents Elizabeth
Davies, MD, is granted admission pro hac vice in this case. Entered at the Direction of The Honorable
Bruce Howe Hendricks on 5/10/2021.(vdru, ) (Entered: 05/10/2021)

05/21/2021 17 |LETTER EXTENDING TIME TO ANSWER Darla Welker answer due 6/5/2021; We Are Sharing Hope SC
answer due 6/5/2021; Jacqueline Honig, MD answer due 6/5/2021. (Jennings, Jean) (Entered: 05/21/2021)

05/24/2021 18 |LETTER EXTENDING TIME TO ANSWER Elizabeth Davies, MD answer due 6/8/2021. (Davis, Donald)
(Entered: 05/24/2021)

05/27/2021 19 |LETTER EXTENDING TIME TO ANSWER United Network for Organ Sharing answer due 6/11/2021. (Gresh,
Jack) (Entered: 05/27/2021)

06/07/2021 20 | ANSWER to 1 Complaint by Jacqueline Honig, MD, We Are Sharing Hope SC, Darla Welker.(Jennings, Jean)
(Entered: 06/07/2021)

Cert. App.061

https://ecf.scd.uscourts.gov/cgi-bin/DktRpt.pl?11543656304306-L_1 0-1 6/20



https://ecf.scd.uscourts.gov/doc1/163011981985

https://ecf.scd.uscourts.gov/doc1/163111981986

https://ecf.scd.uscourts.gov/doc1/163111981991

https://ecf.scd.uscourts.gov/doc1/163111981994

https://ecf.scd.uscourts.gov/doc1/163111982004

https://ecf.scd.uscourts.gov/doc1/163111982027

https://ecf.scd.uscourts.gov/doc1/163111982041

https://ecf.scd.uscourts.gov/doc1/163111982051

https://ecf.scd.uscourts.gov/doc1/163011993242

https://ecf.scd.uscourts.gov/doc1/163111993243

https://ecf.scd.uscourts.gov/doc1/163111993244

https://ecf.scd.uscourts.gov/doc1/163111993245

https://ecf.scd.uscourts.gov/doc1/163011993720

https://ecf.scd.uscourts.gov/doc1/163111993721

https://ecf.scd.uscourts.gov/doc1/163112003605

https://ecf.scd.uscourts.gov/doc1/163012003995

https://ecf.scd.uscourts.gov/doc1/163112003996

https://ecf.scd.uscourts.gov/doc1/163012004710

https://ecf.scd.uscourts.gov/doc1/163112004711

https://ecf.scd.uscourts.gov/doc1/163012003995

https://ecf.scd.uscourts.gov/doc1/163112030973

https://ecf.scd.uscourts.gov/doc1/163112034348

https://ecf.scd.uscourts.gov/doc1/163112042463

https://ecf.scd.uscourts.gov/doc1/163112060105

https://ecf.scd.uscourts.gov/doc1/163011981985
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06/07/2021

Local Rule 26.01 Answers to Interrogatories by Jacqueline Honig, MD, We Are Sharing Hope SC, Darla Welker.
(Jennings, Jean) (Entered: 06/07/2021)

06/08/2021

CONFERENCE AND SCHEDULING ORDER Rule 26(f) Conference Deadline 6/29/2021, 26(a) Initial
Disclosures due by 7/13/2021, Rule 26 Report due by 7/13/2021, Motions to Amend Pleadings due by
8/3/2021, Plaintiffs ID of Expert Witness due by 9/2/2021, Defendants ID of Expert Witnesses Due by
10/4/2021, Records Custodian Affidavit due by 10/4/2021, Discovery due by 12/3/2021, Motions due by
1/3/2022, Jury Selection Deadline 4/4/2022, Mediation Due by 12/3/2021, Signed by Honorable Bruce Howe
Hendricks on 6/8/2021. (jbry, ) (Entered: 06/08/2021)

06/08/2021

|K\)
(U8}

MEDIATION ORDER Mediation Due by 12/3/2021, Signed by Honorable Bruce Howe Hendricks on
6/8/2021. (jbry, ) (Entered: 06/08/2021)

06/08/2021

e}
~

ANSWER to 1 Complaint by Elizabeth Davies, MD.(Davis, Donald) (Entered: 06/08/2021)

06/08/2021

[

Local Rule 26.01 Answers to Interrogatories by Elizabeth Davies, MD.(Davis, Donald) (Entered: 06/08/2021)

06/11/2021

|N
~

MOTION to Dismiss by United Network for Organ Sharing. Response to Motion due by 6/25/2021. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45.
(Attachments: # 1 Memo in Support, # 2 Exhibit OPTN Charter, # 3 Exhibit UNOS IRS Form 990)No proposed
order.(Gresh, Jack) (Entered: 06/11/2021)

06/11/2021

|l\)
(oo}

ANSWER to 1 Complaint by United Network for Organ Sharing.(Gresh, Jack) (Entered: 06/11/2021)

06/11/2021

13

Local Rule 26.01 Answers to Interrogatories by United Network for Organ Sharing.(Gresh, Jack) (Entered:
06/11/2021)

06/25/2021

S
—

RESPONSE in Opposition re 27 MOTION to Dismiss Response filed by Joe Patterson.Reply to Response to
Motion due by 7/2/2021 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ.
P. 6. (Attachments: # 1 Exhibit 1 - UNOS' Memo in Support of Motion to Dismiss (Related Case), # 2 Exhibit 2 -
Order Denying UNOS' Motion to Dismiss (Related Case))(Dinkins, Mary) (Entered: 06/25/2021)

06/25/2021

MOTION to Appear Pro Hac Vice by Ashley Brooke Tipton ( Filing fee $ 350 receipt number 0420-9926643) by
Elizabeth Davies, MD. Response to Motion due by 7/9/2021. Add an additional 3 days only if served by mail or
otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Exhibit Certificate of Good
Standing, # 2 Exhibit Application/Affidavit for Pro Hac Vice Admission)Proposed order is being emailed to
chambers with copy to opposing counsel.(Davis, Donald) (Entered: 06/25/2021)

06/28/2021

33

TEXT ORDER granting 32 Motion to Appear Pro Hac Vice. Ashley Tipton, who represents Elizabeth
Davies, MD, is granted pro hac vice admission in this case. Entered at the Direction of The Honorable
Bruce Howe Hendricks on 6/28/2021.(vdru, ) (Entered: 06/28/2021)

06/30/2021

MOTION to Dismiss for Lack of Jurisdiction by Elizabeth Davies, MD. Response to Motion due by 7/14/2021.
Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P.
45. (Attachments: # 1 Memo in Support, # 2 Exhibit 1 - Affidavit of James Michael Millis, M.D., M.B.A., # 3
Exhibit 2 - Notice of Intent to File Suit Against Elizabeth Davies, M.D., # 4 Affidavit Affidavit of Elizabeth
Davies, M.D.)No proposed order.(Davis, Donald) (Entered: 06/30/2021)

07/02/2021

REPLY to Response to Motion re 27 MOTION to Dismiss Response filed by United Network for Organ Sharing.
(Gresh, Jack) (Entered: 07/02/2021)

07/12/2021

MOTION to Stay Discovery by Elizabeth Davies, MD. Response to Motion due by 7/26/2021. Add an additional 3
days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.
(Davis, Donald) (Entered: 07/12/2021)

07/13/2021

Rule 26(f) Report by Joe Patterson.(Dinkins, Mary) (Entered: 07/13/2021)

07/13/2021

B3 | 1
(o] ~

Rule 26 Outline of Discovery Plan by Joe Patterson.(Dinkins, Mary) (Entered: 07/13/2021)

07/13/2021

|u~)
\O

Rule 26(f) Report by We Are Sharing Hope SC. (Attachments: # 1 Main Document, # 2 Main Document, # 3 Main
Document)(Jennings, Jean) (Entered: 07/13/2021)

07/13/2021

5

Rule 26(f) Report by Elizabeth Davies, MD.(Davis, Donald) (Entered: 07/13/2021)

07/13/2021

|-l>
—

Rule 26 Outline of Discovery Plan by Elizabeth Davies, MD. (Attachments: # 1 Proposed Order)(Davis, Donald)
(Entered: 07/13/2021)

07/13/2021

|-l>
\S}

Rule 26(f) Report by United Network for Organ Sharing.(Gresh, Jack) (Entered: 07/13/2021)

07/13/2021

&

Rule 26 Outline of Discovery Plan by United Network for Organ Sharing.(Gresh, Jack) (Entered: 07/13/2021)

07/14/2021

|-l>
N

RESPONSE in Opposition re 34 MOTION to Dismiss for Lack of Jurisdiction Response filed by Joe
Patterson.Reply to Response to Motion due by 7/21/2021 Add an additional 3 days only if served by mail or

Cert. App.062
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otherwise allowed under Fed. R. Civ. P. 6. (Attachments: # 1 Exhibit 1 - Dr. Davies' Rule 26(a)(1) Initial
Disclosures)(Dinkins, Mary) (Entered: 07/14/2021)

07/21/2021

REPLY to Response to Motion re 34 MOTION to Dismiss for Lack of Jurisdiction Response filed by Elizabeth
Davies, MD. (Davis, Donald) (Entered: 07/21/2021)

07/22/2021

RESPONSE in Opposition re 36 MOTION to Stay Discovery Response filed by Joe Patterson.Reply to Response
to Motion due by 7/29/2021 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R.
Civ. P. 6. (Dinkins, Mary) (Entered: 07/22/2021)

07/28/2021

NOTICE of Request for Protection from Court Appearance by Donald Jay Davis, Jr for August 3-11, 2021,
September 20-24, 2021, September 30, 2021- October 4, 2021, October 1-5, 2021 and November 3-9, 2021
(Davis, Donald) (Entered: 07/28/2021)

07/28/2021

REPLY to Response to Motion re 36 MOTION to Stay Discovery Response filed by Elizabeth Davies, MD.
(Attachments: # 1 Exhibit 1 - Holliman Complaint)(Davis, Donald) (Entered: 07/28/2021)

07/29/2021

2

NOTICE of Request for Protection from Court Appearance by Donald Jay Davis, Jr for August 3-11, 2021,
September 20-24, 2021, September 30, 2021- October 4, 2021, October 14-18, 2021 and November 3-9, 2021
Amended Notice of Request for Protection (Davis, Donald) (Entered: 07/29/2021)

08/05/2021

NOTICE of Appearance by James Hunter May on behalf of Joe Patterson (May, James) (Entered: 08/05/2021)

08/05/2021

n
—

NOTICE of Appearance by Rachael Lewis Anna on behalf of Joe Patterson (Anna, Rachael) (Entered:
08/05/2021)

08/18/2021

TEXT ORDER granting 36 Motion to Stay: The Court orders that discovery in this case is stayed while Dr.
Davies' Motion to Dismiss is pending. Entered at the Direction of The Honorable Bruce Howe Hendricks on
8/18/2021.(vdru, ) (Entered: 08/18/2021)

11/01/2021

NOTICE of Appearance by Brian C Duffy on behalf of Joe Patterson (Dufty, Brian) (Entered: 11/01/2021)

12/16/2021

& |12
N | >

MOTION to Seal by Joe Patterson. Response to Motion due by 1/4/2022. Add an additional 3 days only if served
by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Ex. 1 - List of
Documents to be Sealed)No proposed order.(Moylan, John) (Entered: 12/16/2021)

12/16/2021

|U1
[~

MOTION for Clarification that Documents Produced by Non-Party Subpoena Recipient are not Privileged by Joe
Patterson. Response to Motion due by 1/4/2022. Add an additional 3 days only if served by mail or otherwise
allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Exhibit A - CMS Statement of
Deficiencies, # 2 Exhibit B - Subpoena to CMS, # 3 Exhibit C - Subpoena to HHS, DCI and Dialysis Clinic, # 4
Exhibit D - Affidavits of Service of Subpoenas, # 5 Exhibit E - CMS Subpoena Response, # 6 Exhibit F -
3.23.2021 Email from Mr. Moylan, # 7 Exhibit G - 3.23.2021 Sharefile Notice from Ms. Rawls, # 8 Exhibit H -
4.2.2021 Letter from Ms. Jennings, # 9 Exhibit I - 4.6.2021 Letter from Ms. Dinkins, # 10 Exhibit J - 4.6.2021
Letter from Ms. Jennings, # 11 Exhibit K - 4.19.2021 Letter from Ms. Dinkins, # 12 Exhibit L - 10.7.2021 Letter
from Ms. Craig, # 13 Exhibit M - 4.29.2021 Discovery Order (Holliman Matter))No proposed order.(Moylan,
John) Modified on 2/8/2022 to reference Supplement 66 (rshu, ). (Entered: 12/16/2021)

12/23/2021

MOTION for Protective Order by We Are Sharing Hope SC. Response to Motion due by 1/6/2022. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45.
(Attachments: # 1 Exhibit Exh 1. Ltr HHS SUBPOENA)No proposed order.(Jennings, Jean) (Entered:
12/23/2021)

01/04/2022

RESPONSE in Opposition re 57 MOTION for Clarification that Documents Produced by Non-Party Subpoena
Recipient are not Privileged Response filed by We Are Sharing Hope SC.Reply to Response to Motion due by
1/11/2022 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6.
(Attachments: # 1 Exhibit EXHIBIT 1 (E-Mail Communication), # 2 Exhibit EXHIBIT 2 (Conf Order), # 3
Exhibit EXHIBIT 3 (E-Mail Communication), # 4 Exhibit EXHIBIT 4 (Ltr HHS SUBPOENA), # 5 Exhibit
EXHIBIT 5 (Holliman Order re Disc & to Stay Matters re privilege 11.5.21)(Jennings, Jean) (Entered:
01/04/2022)

01/04/2022

RESPONSE in Opposition re 56 MOTION to Seal Response filed by We Are Sharing Hope SC.Reply to Response
to Motion due by 1/11/2022 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R.
Civ. P. 6. (Jennings, Jean) (Entered: 01/04/2022)

01/06/2022

RESPONSE in Opposition re 58 MOTION for Protective Order Response filed by Joe Patterson.Reply to
Response to Motion due by 1/13/2022 Add an additional 3 days only if served by mail or otherwise allowed under
Fed. R. Civ. P. 6. (Attachments: # 1 Exhibit A - CMS Statement of Deficiencies, # 2 Exhibit B - 4.29.2021
Discovery Order (Holliman Matter), # 3 Exhibit C - Letters from CMS, # 4 Exhibit D - 3.23.2021 Email from Mr.
Moylan, # 5 Exhibit E - 10.18.21 Letter from HHS to Ms. Craig, # 6 Exhibit F - Records Certifications, # 7
Exhibit G - 4.15.2021 Email from Ms. Craig)(Moylan, John) (Entered: 01/06/2022)
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01/11/2022 62 | REPLY to Response to Motion re 57 MOTION for Clarification that Documents Produced by Non-Party
Subpoena Recipient are not Privileged Response filed by Joe Patterson. (Attachments: # 1 Exhibit 1 - Defendant's
Fourth Amended Privilege Log)(Moylan, John) (Entered: 01/11/2022)

01/13/2022 63 | Consent MOTION for Extension of Time to File Response/Reply as to 61 Response in Opposition to Motion,,
FOR A PROTECTIVE ORDER by We Are Sharing Hope SC. Response to Motion due by 1/27/2022. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No
proposed order.(Jennings, Jean) (Entered: 01/13/2022)

01/14/2022 64 | TEXT ORDER granting 63 Motion for Extension of Time to File Reply as to 61 Response in Opposition to
Motion 58 MOTION for Protective Order . Replies due by 1/20/2022. AND IT IS SO ORDERED. Entered
at the Direction of Honorable Bruce Howe Hendricks on 1/14/2022.(sshe, ) (Entered: 01/14/2022)

01/20/2022 65 |REPLY to Response to Motion 58 MOTION for Protective Order (Attachments: # 1 Exhibit EX 1 - L-Moylan
(request copy on subps), # 2 Exhibit EX 2 - Email Re VA Subpoena, # 3 Exhibit EX 3 - Pltf Itr sub to Brooks-
LaSure - CMS 9.29.21, # 4 Exhibit EX 4 - DHHS Ltr to Jennings 10-18-21, # 5 Exhibit EX 5 - CMS Letter to PItf
10-18-21, # 6 Exhibit EX 6 - Email thread re GA motions 10-25-21, # 7 Exhibit EX 7 - CMS RO B6 Denial Letter
-11.15.21, # 8 Exhibit EX 8 - Mtn Quash Subp-Expedited Hrg 10.5.21, # 9 Exhibit EX 9 - GA MTQ & MPO
Brazil CMS Subp (Filed), # 10 Exhibit EX 10 - L-CMS FOIA Office (10.18.21), # 11 Exhibit EX 11 - L-Kathy
Brazil (subpoena), # 12 Exhibit EX 12 - L-DHH (Re. Subpoena) (Holliman), # 13 Exhibit EX 13 - DHHS (CMS)
Ackn Obj to subp 10.18.21)(Jennings, Jean) Modified on 1/24/2022 to link Reply to correct motion per Chambers.
(vdru, ). (Entered: 01/20/2022)

02/04/2022 66 | SUPPLEMENT by Joe Patterson to 57 MOTION for Clarification that Documents Produced by Non-Party
Subpoena Recipient are not Privileged , 58 MOTION for Protective Order . (Attachments: # 1 Exhibit 1 - 2.3.2022
Supreme Court Order)(Moylan, John) (Entered: 02/04/2022)

03/07/2022 67 | ORDER denying Defendant United Network's motion to dismiss (ECF No. 27), and the Court denies
Defendant Davies' motion to dismiss (ECF No. 34). The parties shall confer within fourteen days and submit
a proposed amended scheduling order, or proposed orders if the parties cannot agree on new deadlines. As
mentioned in footnote 1, the Court will refer Plaintiff's motion for clarification (ECF No. 57) and Sharing
Hope Network's motion for a protective order (ECF No. 58) to a Magistrate Judge for adjudication. Signed
by The Honorable Bruce Howe Hendricks on 3/7/2022. (adic, ) Modified to edit text on 3/7/2022 (adic, ).
Modified on 3/7/2022 (adic, ). (Entered: 03/07/2022)

03/07/2022 68 | TEXT ORDER granting 56 Motion to Seal by Joe Patterson. Entered at the direction of The Honorable
Bruce Howe Hendricks on 3/7/2022. (adic, ) Modified to edit text on 3/7/2022 (adic, ). (Entered: 03/07/2022)

03/07/2022 69 | TEXT ORDER REFERRING MOTION: 57 MOTION for Clarification that Documents Produced by Non-
Party Subpoena Recipient are not Privileged filed by Joe Patterson, 58 MOTION for Protective Order filed
by We Are Sharing Hope SC Entered at the direction of the Honorable Bruce Howe Hendricks on 3/7/2022.
Motions referred to Molly H Cherry. (adic, ) Modified to edit text on 3/7/2022 (adic, ). (Entered: 03/07/2022)

03/07/2022 71 | Sealed Document in re document 57 . (Attachments: # 1 Exhibit E - Part 1 CMS Subpoena Response , # 2 Exhibit
E - Part 2 CMS Subpoena Response )(Moylan, John) Modified to correct filer error on 3/9/2022 (adic, ). (Entered:
03/07/2022)

03/21/2022 72 | MOTION to Amend/Correct 22 Scheduling Order,, by Joe Patterson. Response to Motion due by 4/4/2022. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45.
(Attachments: # 1 Proposed Amended Scheduling Order)Proposed order is being emailed to chambers with copy
to opposing counsel.(Dinkins, Mary) (Main Document 72 replaced with correctly captioned document provided by
filing user on 3/21/2022) (hcor, ). (Entered: 03/21/2022)

03/21/2022 73 | MOTION to Amend/Correct 67 Order,, on behalf of All Defendants by Elizabeth Davies, MD. Response to Motion
due by 4/4/2022. Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or
Fed. R. Crim. P. 45. (Attachments: # 1 Proposed Order)Proposed order is being emailed to chambers with copy to
opposing counsel.(Davis, Donald) (Entered: 03/21/2022)

03/22/2022 74 | TEXT ORDER: denying 72 Motion to Amend/Correct 22 Scheduling Order; denying 73 Motion to
Amend/Correct 67 Order. Entered at the direction of the Honorable Bruce Howe Hendricks on 3/22/2022.
(adic, ) (Entered: 03/22/2022)

03/22/2022 75 | AMENDED CONFERENCE SCHEDULING ORDER: Plaintiffs ID of Expert Witness due by 5/20/2022,
Defendants ID of Expert Witnesses Due by 8/5/2022, Records Custodian Affidavit due by 9/16/2022,
Discovery due by 11/18/2022, Motions due by 1/11/2023, Jury Selection Deadline 3/20/2023, Mediation Due
by 12/16/2022, Signed by Honorable Bruce Howe Hendricks on 3/22/2022. (adic, ) (Main Document 75
replaced on 3/22/2022) (adic, ). Modified to correct Affidavits of Records Custodian date on 3/22/2022 (adic, ).
(Entered: 03/22/2022)

04/08/2022 76 | MOTION for Reconsideration and/or Clarification by United Network for Organ Sharing. Response to Motion
due by 4/22/2022. Add an additional é%zpfs WB/pimeed by mail or otherwise allowed under Fed. R. Civ. P. 6 or
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Fed. R. Crim. P. 45. No proposed order.(Gresh, Jack) Modified on 5/3/2022 (adic, ). (Entered: 04/08/2022)

04/12/2022 77 | RESPONSE in Opposition re 76 MOTION for Reconsideration and/or Clarification Response filed by Joe
Patterson.Reply to Response to Motion due by 4/19/2022 Add an additional 3 days only if served by mail or
otherwise allowed under Fed. R. Civ. P. 6. (Dinkins, Mary) (Entered: 04/12/2022)

04/19/2022 78 | MOTION to Substitute Party and Notice of Death by Joe Patterson. Response to Motion due by 5/3/2022. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No
proposed order.(Dinkins, Mary) (Entered: 04/19/2022)

04/19/2022 79 | RESPONSE in Support re 76 MOTION for Reconsideration and/or Clarification Response filed by Jacqueline
Honig, MD, We Are Sharing Hope SC, Darla Welker. (Jennings, Jean) (Entered: 04/19/2022)

04/19/2022 80 | REPLY to Response to Motion re 76 MOTION for Reconsideration and/or Clarification Response filed by United
Network for Organ Sharing. (Gresh, Jack) (Entered: 04/19/2022)

04/22/2022 81 | RESPONSE to Motion re 76 MOTION for Reconsideration and/or Clarification and Alternate Motion for
Clarification Response filed by Elizabeth Davies, MD.Reply to Response to Motion due by 4/29/2022 Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6. (Davis, Donald) (Entered:
04/22/2022)

05/03/2022 82 | RESPONSE in Opposition re 79 RESPONSE in Support re 76 MOTION for Reconsideration and/or Clarification
Response filed by Joe Patterson. Reply to Response to Motion due by 5/11/2022 Add an additional 3 days only if
served by mail or otherwise allowed under Fed. R. Civ. P. 6. (Dinkins, Mary) Modified on 5/3/2022 to add link to
associated event per filing user request (adic, ). (Entered: 05/03/2022)

05/20/2022 83 | PLAINTIFF'S ID OF EXPERT WITNESSES by Joe Patterson.(Dinkins, Mary) (Entered: 05/20/2022)

06/06/2022 84 | MOTION to Withdraw as Attorney by United Network for Organ Sharing. Response to Motion due by 6/21/2022.

Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P.
45. No proposed order.(Gresh, Lauren) (Entered: 06/06/2022)

06/07/2022 85 | TEXT ORDER granting 84 Motion to Withdraw as Attorney Jack G. Gresh, Esq. Signed by Honorable
Bruce Howe Hendricks on 6/7/2022. (adic, ) (Entered: 06/07/2022)

06/14/2022

5

REPLY by Joe Patterson to 78 MOTION to Substitute Party and Notice of Death . (Attachments: # 1 Ex. A - Order
for Intestate Administration)(Moylan, John) (Entered: 06/14/2022)

06/15/2022 88 | TEXT ORDER granting 78 Motion to Substitute Party. Aaliyah Patterson, Administratrix of the Estate of
Joe Patterson added as Plaintiff. Party Joe Patterson terminated. Entered at the Direction of The
Honorable Bruce Howe Hendricks on 6/15/2022.(vdru, ) (Entered: 06/15/2022)

06/21/2022 89 | NOTICE of Request for Protection from Court Appearance by Donald Jay Davis, Jr for June 22-24, July 5-15,
July 23-30, August 25-29, December 13-20, 2022 (Davis, Donald) (Entered: 06/21/2022)

07/26/2022 90 | MOTION to Substitute Attorney by Jacqueline Honig, MD. Response to Motion due by 8/9/2022. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No
proposed order.(Lay, John) (Entered: 07/26/2022)

07/27/2022 91 | TEXT ORDER granting 90 Motion to Substitute Attorney. Added attorney Lindsey Joyner, Jessica Laffitte,
Kendall Crawford for Jacqueline Honig, MD. Signed by Honorable Bruce Howe Hendricks on 7/27/2022.
(adic, ) (Entered: 07/27/2022)

08/04/2022 93 | Consent MOTION to Withdraw as Attorney for Defendant Elizabeth Davies, M.D. by Elizabeth Davies, MD.
Response to Motion due by 8/18/2022. Add an additional 3 days only if served by mail or otherwise allowed under
Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Proposed Order)Proposed order is being emailed to
chambers with copy to opposing counsel.(Davis, Donald) (Entered: 08/04/2022)

08/05/2022 95 | DEFENDANT'S ID OF EXPERT WITNESSES by United Network for Organ Sharing.(Gresh, Lauren) (Entered:
08/05/2022)

08/05/2022 96 | DEFENDANT'S ID OF EXPERT WITNESSES by Elizabeth Davies, MD.(Davis, Donald) (Entered: 08/05/2022)

08/05/2022 97 | DEFENDANT'S ID OF EXPERT WITNESSES by We Are Sharing Hope SC, Darla Welker.(Craig, Molly)
(Entered: 08/05/2022)

08/08/2022 98 | ORDER granting 93 Motion to Withdraw as Attorney. Kate C. Mettler as Counsel for the Defendant

Davies. IT IS SO ORDERED. Signed by Honorable Bruce Howe Hendricks on 8/8/2022. (adic, ) (Entered:
08/08/2022)

08/23/2022 100 | ORDER. The Court DENIES, without prejudice, 57 Plaintiff's Motion for Clarification. The Court
GRANTS, in part, and DENIES, in part and without prejudice, 58 Defendant Sharing Hope's Motion for
Protective Order. Discovery regarding the purported peer review privileged materials and testimony related
to those materials is STAYED in th'& &he }S\%B fﬁgger order by the Court. Discovery as to other matters
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may continue at this time. Within thirty days after the South Carolina Court of Appeals issues its decision
in, or otherwise dismisses, the Holliman appeal, the parties are to notify this Court of the outcome of that
case and may re-file their motions as to those issues at that time. Further details set forth in Order Signed
by Magistrate Judge Molly H Cherry on 08/23/2022.(apsn) (Entered: 08/23/2022)

09/06/2022

DEFENDANT'S ID OF EXPERT WITNESSES by Jacqueline Honig, MD.(Joyner, Lindsay) (Entered:
09/06/2022)

09/16/2022

—
|\S]

AFFIDAVIT of Records Custodian by Aaliyah Patterson. (Attachments: # 1 Certification of Atrium Medical, # 2
Affidavit of CaroMont Health, # 3 Affidavits of CMS, # 4 Affidavit of S.C. DHEC, # 5 Affidavit of Dialysis
Clinic, Inc., # 6 Affidavit of Horry County Coroner's Office, # 7 Affidavits of St. Thomas Rutherford Hospital, # 8
Certification of Sulkowski Family Medicine, # 9 Affidavit of Verizon, # 10 Affidavits and Certifications of
Vanderbilt Home Care Services, # 11 Affidavits for VRL Eurofins, # 12 Affidavits of Vanderbilt University
Medical Center)(Moylan, John) (Entered: 09/16/2022)

09/26/2022

—
(98]

DEFENDANT'S ID OF EXPERT WITNESSES (Cross Identification) by United Network for Organ Sharing.
(Gresh, Lauren) (Entered: 09/26/2022)

10/18/2022

DEFENDANT'S ID OF EXPERT WITNESSES by We Are Sharing Hope SC, Darla Welker.(Craig, Molly)
(Entered: 10/18/2022)

11/10/2022

[
N

Joint MOTION to Amend/Correct 75 Scheduling Order,, by We Are Sharing Hope SC, Darla Welker. Response to
Motion due by 11/28/2022. Add an additional 3 days only if served by mail or otherwise allowed under Fed. R.
Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Proposed Order Second Amended Scheduling Order)Proposed
order is being emailed to chambers with copy to opposing counsel.(Jennings, Jean) (Entered: 11/10/2022)

11/10/2022

—
N

RESPONSE in Opposition re 105 Joint MOTION to Amend/Correct 75 Scheduling Order,, Response filed by
Aaliyah Patterson.Reply to Response to Motion due by 11/17/2022 Add an additional 3 days only if served by
mail or otherwise allowed under Fed. R. Civ. P. 6. (Attachments: # 1 Exhibit 1 - October 24 email from Ms.
Tipton, # 2 Exhibit 2 - October 26 email from Ms. Jennings, # 3 Exhibit 3 - November 2 email from Mr. Moylan,
# 4 Exhibit 4 - November 9 email from Ms. Jennings, # 5 Exhibit 5 - October 31 email from Mr. Moylan)(Moylan,
John) (Entered: 11/10/2022)

11/17/2022

—
~

REPLY to Response to Motion re 105 Joint MOTION to Amend/Correct 75 Scheduling Order,, Response filed by
Elizabeth Davies, MD, Jacqueline Honig, MD, United Network for Organ Sharing, We Are Sharing Hope SC,
Darla Welker. (Attachments: # 1 Exhibit 1 - Corres re: one depo of an expert witness for the three related cases, #
2 Exhibit 2 - November 2, Sharing Hope and Welker response, # 3 Exhibit 3 Pltf response re discovery, # 4 Exhibit
4 - Davies request for clarification, # 5 Exhibit 5 11/9/22 Sharing Hope attempt to request consent to file a motion
to extend the remaining deadlines, # 6 Exhibit 6 Pltf request for dates for depositions of witnesses)(Jennings, Jean)
(Entered: 11/17/2022)

11/18/2022

SECOND AMENDED SCHEDULING ORDER Discovery due by 2/20/2023, Motions due by 4/11/2023,
Jury Selection Deadline 6/22/2023, Mediation Due by 3/16/2023. (Motions terminated: 105 Joint MOTION
to Amend/Correct 75 Scheduling Order, filed by Darla Welker, We Are Sharing Hope SC). Signed by
Honorable Bruce Howe Hendricks on 11/18/2022. (hcor, ) (Entered: 11/18/2022)

12/08/2022

TEXT ORDER granting in part 76 Motion for Reconsideration, insofar as the Court clarifies that it has not
yet made any final rulings on the novel issues of law pertaining to the applicability of immunity defenses,
and these issues may be raised at the conclusion of discovery. IT IS SO ORDERED. Entered at the direction
of the Honorable Bruce Howe Hendricks on 12/8/2022. (nsw) (Entered: 12/08/2022)

12/30/2022

MOTION to Withdraw as Attorney by United Network for Organ Sharing. Response to Motion due by 1/13/2023.
Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P.
45. No proposed order.(Gresh, Lauren) (Entered: 12/30/2022)

01/04/2023

111

TEXT ORDER granting 110 Motion to Withdraw as Attorney. Signed by Honorable Bruce Howe
Hendricks on 01042023.(dgar) (Entered: 01/04/2023)

02/17/2023

—
—
o8]

Consent MOTION for Extension of Time fo Extend Mediation Deadline by We Are Sharing Hope SC, Darla
Welker. Response to Motion due by 3/3/2023. Add an additional 3 days only if served by mail or otherwise
allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.(Jennings, Jean) (Entered: 02/17/2023)

02/20/2023

._a
—
I~

ADR STATEMENT/CERTIFICATION by We Are Sharing Hope SC, Darla Welker(Jennings, Jean) (Entered:
02/20/2023)

02/22/2023

115

THIRD AMENDED SCHEDULING ORDER: Mediation Due by 3/22/2023. Motions granted: 113 Consent
MOTION for Extension of Time fo Extend Mediation Deadline filed by Darla Welker, We Are Sharing Hope
SC. Signed by Honorable Bruce Howe Hendricks on 2/22/2023. (gray) (Entered: 02/22/2023)

03/03/2023

—
—
N

NOTICE of Request for Protection from Court Appearance by Donald Jay Davis, Jr for May 24 31, July 5 12,
August 24 - 28, October 11- 17 (Davis, Donald) (Main Document 116 replaced with corrected version on

Cert. App.066
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3/6/2023) (gray). (Entered: 03/03/2023)

03/14/2023 117 | NOTICE of Request for Protection from Court Appearance by Lauren Spears Gresh for June 16 - June 26, 2023
(Gresh, Lauren) (Entered: 03/14/2023)

03/20/2023 118 | MOTION for Summary Judgment by United Network for Organ Sharing. Response to Motion due by 4/3/2023.
Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P.
45. (Attachments: # 1 Memo in Support, # 2 Exhibit, # 3 Exhibit)No proposed order.(Gresh, Lauren) (Entered:
03/20/2023)

03/21/2023 119 | MOTION in Limine fo Exclude "Standard of Care" Opinions of Plaintiff's Experts Duncan, Socha, Millis, and
Bein by We Are Sharing Hope SC, Darla Welker. Response to Motion due by 4/4/2023. Add an additional 3 days
only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1
Exhibit A - OPTN Policy 2 Deceased Donor Organ Procurement, # 2 Exhibit B - 42 CFR 486.344 (up to date as of
3-17-2023), # 3 Exhibit C - Duncan Depo Excerpts, # 4 Exhibit D - Amended Expert Report of Dr. DuncaN, # 5
Exhibit E - Honig Depo Excerpts, # 6 Exhibit F - Report of Becky Socha, # 7 Exhibit G - Socha Depo Excerpts, #
8 Exhibit H - Welker Depo Excerpts (12.14.20), # 9 Exhibit I - Pltfs Amended Report of Dr. Millis 10.26.22, # 10
Exhibit J - Millis Depo Excerpts, # 11 Exhibit K - Bein Depo Excerpts, # 12 Exhibit L - Report of Melissa
Bein)No proposed order.(Jennings, Jean) (Entered: 03/21/2023)

03/21/2023

—_
)

MOTION for Summary Judgment by We Are Sharing Hope SC, Darla Welker. Response to Motion due by
4/4/2023. Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R.
Crim. P. 45. (Attachments: # 1 Exhibit A - OPTN Policy 2 Deceased Donor Organ Procurement, # 2 Exhibit B -
Donor Call Note Nov. 24, 2018 CONFIDENTIAL, # 3 Exhibit C - Donor Case Note and Brain Death Decl. Nov.
25,2018 CONFIDENTIAL, # 4 Exhibit D - Honig Dep, April 16, 2021, # 5 Exhibit E - Welker Dep, Dec. 14,
2020, # 6 Exhibit F - Indeterminant Blood Typing CONFIDENTIAL, # 7 Exhibit G - ABO Blood Typing From
Grand Strand (two type O) CONFIDENTIAL, # 8 Exhibit H - Duncan And 26a Discl. Aug. 12, 2022, # 9 Exhibit I
- Duncan Dep. Oct. 19, 2022, # 10 Exhibit J - 42 CFR 486.344 (up to date as of 3-17-2023), # 11 Exhibit K -
Socha 26a Disclosure May 20, 2022, # 12 Exhibit L - Socha Dep, # 13 Exhibit M - Panos 26a Disclosure April 6,
2022, # 14 Exhibit N - Panos Dep. Nov. 15, 2022, # 15 Exhibit O - MISSISSIPPI ORGAN RECOVERY
AGENCY 0001-0005 CONFIDENTIAL, # 16 Exhibit P - Millis Amd. 26a Disclosure Oct. 26, 2022, # 17 Exhibit
Q - Millis Dep Feb. 3, 2023, # 18 Exhibit R - Bein 26a Disclosure May 20, 2022, # 19 Exhibit S - Bein Dep Feb.
16, 2023, # 20 Exhibit T - Plaintiff's Responses to WASH's RTA 10.23.200)No proposed order.(Jennings, Jean)
(Entered: 03/21/2023)

Consent MOTION for Extension of Time to File Response/Reply as to 118 MOTION for Summary Judgment by
Aaliyah Patterson. Response to Motion due by 4/10/2023. Add an additional 3 days only if served by mail or
otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.(Dinkins, Mary) (Entered:
03/27/2023)

Consent MOTION for Extension of Time to File Response/Reply as to 119 MOTION in Limine fo Exclude
"Standard of Care" Opinions of Plaintiff's Experts Duncan, Socha, Millis, and Bein, 120 MOTION for Summary
Judgment by Aaliyah Patterson. Response to Motion due by 4/10/2023. Add an additional 3 days only if served by
mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.(Dinkins, Mary)
(Entered: 03/27/2023)

03/28/2023 123 | TEXT ORDER granting 121 Motion for Extension of Time to File Response/Reply as to 118 MOTION for
Summary Judgment . Response to Motion due by 4/17/2023. Add an additional 3 days only if served by mail
or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. Signed by Honorable Bruce Howe
Hendricks on 3/28/2023. (gray) (Entered: 03/28/2023)

03/28/2023 124 | TEXT ORDER granting 122 Motion for Extension of Time to File Response/Reply as to 119 MOTION in
Limine to Exclude "Standard of Care" Opinions of Plaintiff’s Experts Duncan, Socha, Millis, and Bein and
120 MOTION for Summary Judgment . Response to Motion due by 4/18/2023. Add an additional 3 days
only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. Signed by
Honorable Bruce Howe Hendricks on 3/28/2023. (gray) (Entered: 03/28/2023)

Consent MOTION for Leave to File Excess Pages by Elizabeth Davies, MD. Response to Motion due by
4/20/2023. Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R.
Crim. P. 45. No proposed order.(Davis, Donald) (Entered: 04/06/2023)

MOTION Choice of Law Determination by Elizabeth Davies, MD. Response to Motion due by 4/20/2023. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45.
(Attachments: # 1 Exhibit A - Discovery - Plaintiffs' Amended Responses to Dr. Davies' RFA [10-27-2022], # 2
Exhibit B - Honig Depo Excerpts, # 3 Exhibit C - Welker Depo Excerpts, # 4 Exhibit D - Davies Depo Excerpts, #
5 Exhibit E - ABO 1 and 2 (UNOS DP 097-98), # 6 Exhibit F - Mills Depo Excerpts, # 7 Exhibit G - Panos Depo
Excerpts, # 8 Exhibit H - McCoy Depo Excerpts)No proposed order.(Davis, Donald) (Entered: 04/06/2023)

03/27/2023

—
—

03/27/2023

—
[\S]

04/06/2023 1

[\%]
N

04/06/2023

—
[\
(o)

04/07/2023 1

~

MOTION for Summary Judgment by Jacqueline Honig, MD. Response to Motion due by 4/21/2023. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45.

Cert. App.067
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(Attachments: # 1 Exhibit A- Donor Call Note, Nov. 24, 2018 CONFIDENTIAL, # 2 Exhibit B- Donor Case Note,
Nov. 25,2018 CONFIDENTIAL, # 3 Exhibit C- Deposition of Dr Jacqueline Honig, # 4 Exhibit D- Deposition of
Darla Welker, # 5 Exhibit E- Indeterminant Blood Typing Results, Nov. 25, 2018 CONFIDENTIAL, # 6 Exhibit
F- Grand Strand ABO Blood Typing, Nov. 24-25, 2018 CONFIDENTIAL, # 7 Exhibit G- June 14, 2018 Organ
Recovery Policy CONFIDENTIAL, # 8 Exhibit H- Deposition of Becky Socha, # 9 Exhibit I- Deposition of Dr
Anthony Panos, # 10 Exhibit J- Deposition of Dr Michael Millis, # 11 Exhibit K- Deposition of Alexander
Duncan, # 12 Exhibit L- Plaintiff's Response to Sharing Hope's RTA)No proposed order.(Lay, John) (Entered:
04/07/2023)

04/10/2023 128 | TEXT ORDER granting 125 Motion for Leave to File Excess Pages. Signed by Honorable Bruce Howe
Hendricks on 4/10/2023. (gray) (Entered: 04/10/2023)

MEMORANDUM IN SUPPORT OF JUDGMENT 118 Motion for Summary Judgment by United Network for
Organ Sharing. (Gresh, Lauren) (Entered: 04/10/2023)

MOTION in Limine by United Network for Organ Sharing. Response to Motion due by 4/24/2023. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No
proposed order.(Gresh, Lauren) (Entered: 04/10/2023)

04/10/2023

—
\O

04/10/2023

—
(%)

04/11/2023

—
—

MOTION for Summary Judgment as fo Liability Only Against Defendant United Network for Organ Sharing by
Aaliyah Patterson. Response to Motion due by 4/25/2023. Add an additional 3 days only if served by mail or
otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Ex. 1 - Deposition Excerpts of
M. Lane, # 2 Ex. 2 - Excerpts from OPTN Bylaws, # 3 Ex. 3 - Deposition Excerpts of J. Honig, # 4 Ex. 4 - Sharing
Hope's Response to Interrogatory No. 22 (Holliman), # 5 Ex. 5 - Deposition Excerpts of D. Welker, # 6 Ex. 6 -
Deposition Excerpts of J. Mekarski, # 7 Ex. 7 - Deposition Excerpts of T. Whelan, # 8 Ex. 8 - Deposition Excerpts
of A. Clark, # 9 Ex. 9 - 11.30.2018 Email to all OPO's, # 10 Ex. 10 - 03.13.2019 Letter to We Are Sharing Hope
SC)No proposed order.(Moylan, John) (Entered: 04/11/2023)

04/11/2023

—
8
[\8}

MOTION for Summary Judgment as to Liability Only Against Defendant Elizabeth Davies, M.D. by Aaliyah
Patterson. Response to Motion due by 4/25/2023. Add an additional 3 days only if served by mail or otherwise
allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Ex. 1 - Deposition Excerpts of E. Davies,
# 2 Ex. 2 - Grand Strand Discharge Summary, # 3 Ex. 3 - Blood Product Colloid Administration Summary, # 4 Ex.
4 - Hemodilution Worksheet, # 5 Ex. 5 - VRL Eurofins Report, # 6 Ex. 6 - VRL Eurofins Report # 2, # 7 Ex. 7 -
Hemodilution Worksheet, # 8 Ex. 8 - DonorNet Documents, # 9 Ex. 9 - Pre-Recovery Verification, # 10 Ex. 10 -
High Risk Disclosure, # 11 Ex. 11 - Expert Report of Dr. Millis, # 12 Ex. 12 - Expert Report of Dr. Anthony
Panos, # 13 Ex. 13 - Expert Report of Dr. Christopher Anderson, # 14 Ex. 14 - Dr. Davies' Deposition Ex. 6, # 15
Ex. 15 - Call Note dated 11.28.2018)No proposed order.(Dinkins, Mary) (Entered: 04/11/2023)

MOTION for Summary Judgment by Elizabeth Davies, MD. Response to Motion due by 4/25/2023. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45.
(Attachments: # 1 Memo in Support, # 2 Exhibit A - November 25, 2018 VUMC Transfer Summary at
PATTERSON 020029 CONFIDENTIAL, # 3 Exhibit B - Surgical Pathology Final Report at
PATTERSON_020536-38 CONFIDENTIAL, # 4 Exhibit C - November 24, 2018 Internal Medicine Progress Note
at PATTERSON 019733 CONFIDENTIAL, # 5 Exhibit D - November 25, 2018 Intensive Care Progress Note at
PATTERSON 019757-58 CONFIDENTIAL, # 6 Exhibit E - November 26, 2018 Intensive Care Progress Note at
PATTERSON_019765-66 CONFIDENTIAL, # 7 Exhibit F - November 26, 2018 Inpatient Follow Up Note at
PATTERSON 019770 CONFIDENTIAL, # 8 Exhibit G - OPTN Policy 9.1.A at WASH 0882-83, # 9 Exhibit H -
Sharing Hope Case Note at WASH 0181 CONFIDENTIAL, # 10 Exhibit I - Dr. Davies Depo. Excerpts, # 11
Exhibit J - November 26, 2018 Shelly Scholl Text Messages at DAVIES 000003-4, # 12 Exhibit K - D. Welker
2020 Depo. Excerpt, # 13 Exhibit L - ABO 1 and 2 (UNOS DP 097-98), # 14 Exhibit M - Sharing Hope Case Note
at WASH 0176 CONFIDENTIAL, # 15 Exhibit N - November 26, 2018 Dr. Alexopoulos Text Messages at
DAVIES 000001, # 16 Exhibit O - Sharing Hope Case Notes at WASH 0179-180 CONFIDENTIAL, # 17 Exhibit
P - Pre-Recovery Verification form at WASH 0212 CONFIDENTTAL, # 18 Exhibit Q - Sharing Hope Case Notes
at WASH 0175 CONFIDENTIAL, # 19 Exhibit R - Sharing Hope Case Notes at WASH 0171 CONFIDENTIAL, #
20 Exhibit S - Procurement Operative Report at UNOS DP 170, # 21 Exhibit T - M. Lotts 2022 Depo. Excerpt, #
22 Exhibit U - Hepatopancreaticobiliary/Liver Transplant Surgery Daily Progress Note at PATTERSON 019780
CONFIDENTIAL, # 23 Exhibit V - November 27, 2018 Surgery Information at PATTERSON 020616, 020618
CONFIDENTIAL, # 24 Exhibit W - November 27, 2018 Operative Reports at PATTERSON _019709-14
CONFIDENTIAL, # 25 Exhibit X - Sharing Hope Case Notes at WASH 0173 CONFIDENTIAL, # 26 Exhibit Y -
Plaintiffs Amended Response to Defendant Elizabeth Davies, M.Ds First Set of Requests for Admission to
Plaintiff at Response No. 5, # 27 Exhibit Z - OPTN Policy 5.6.A at WASH 0820, # 28 Exhibit AA - Dr. Millis
Amended Rule 26 Disclosure at p. 5, # 29 Exhibit BB - Dr. Duncans Amended Rule 26 Disclosure at pp. 6-7, # 30
Exhibit CC - Dr. Millis Depo. Excerpts, # 31 Exhibit DD - Dr. Duncans CV, # 32 Exhibit EE - Dr. Duncan Depo.
Excerpts, # 33 Exhibit FF - Dr. Panos Depo. Excerpts, # 34 Exhibit GG- UMC Charter at Articles II and VI, # 35
Exhibit HH - Dr. Panos Rule 26 Disclosure at pp. 6-7, # 36 Exhibit I - OPTN Policy 1 at WASH 0771, # 37
Exhibit JJ - OPTN Policy 2.5, 2.6, 2.6B at WASH 0783-0784, # 38 Exhibit KK - Holliman Complaint at 6, 31-
34)No proposed order.(Davis, Donald) (Entered: 04/11/2023)
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MOTION in Limine fo Exclude Expert Testimony of Plaintiff's Expert J. Michael Millis, M.D. by Elizabeth
Davies, MD. Response to Motion due by 4/25/2023. Add an additional 3 days only if served by mail or otherwise
allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Exhibit A - Dr. Millis Depo. Excerpts)No
proposed order.(Davis, Donald) (Entered: 04/11/2023)

MOTION in Limine to Exclude Expert Testimony of Plaintiff’s Expert Becky Socha, M.D. by Elizabeth Davies,
MBD. Response to Motion due by 4/25/2023. Add an additional 3 days only if served by mail or otherwise allowed
under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Exhibit A - Sochas Rule 26 Disclosure; Plaintiffs
Expert Designations and Certificate of Disclosure (ECF No. 83), # 2 Exhibit B - Socha Depo. Excerpts, # 3
Exhibit C - Socha CV, # 4 Exhibit D - Dr. Davies Depo. Excerpts, # 5 Exhibit E - Dr. Davies CV, # 6 Exhibit F -
D. Welker 2020 Depo. Excerpts, # 7 Exhibit G - May 20, 2022 Email)No proposed order.(Davis, Donald)
(Entered: 04/11/2023)

MOTION in Limine fo Exclude Expert Testimony of Plaintiff's Expert Alexander Duncan, M.D. by Elizabeth
Davies, MD. Response to Motion due by 4/25/2023. Add an additional 3 days only if served by mail or otherwise
allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Exhibit A - Plaintiffs Amended Response
to Defendant Elizabeth Davies, M.Ds First Set of Requests for Admission to Plaintiff at Response No. 5, # 2
Exhibit B - Dr. Duncans Rule 26 Disclosure, # 3 Exhibit C - Dr. Duncans Amended Rule 26 Disclosure, # 4
Exhibit D - Dr. Duncan Depo. Excerpts, # 5 Exhibit E - Dr. Davies Depo. Excerpts, # 6 Exhibit F - Dr. Davies CV,
# 7 Exhibit G - D. Welker 2020 Depo. Excerpt, # 8 Exhibit H - November 25, 2018 Intensive Care Progress Note
at PATTERSON_019757-58 CONFIDENTIAL, # 9 Exhibit I - Hepatopancreaticobiliary/Liver Transplant Surgery
Daily Progress Note at PATTERSON 019780, 019784 CONFIDENTIAL, # 10 Exhibit J - Dr. Duncan CV, # 11
Exhibit K - May 20, 2022 Email, # 12 Exhibit L - October 3, 2022 Email)No proposed order.(Davis, Donald)
(Entered: 04/11/2023)

04/11/2023

—
N
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—
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N
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—
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MOTION for Summary Judgment as fo Liability Only Against Defendants We Are Sharing Hope SC, Jacqueline
Honig, M.D., and Darla Welker by Aaliyah Patterson. Response to Motion due by 4/25/2023. Add an additional 3
days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1
Ex. 1 - Sharing Hope Protocols, # 2 Ex. 2 - Grand Strand Discharge Summary, # 3 Ex. 3 - Hemodilution
Worksheet, # 4 Ex. 4 - VRL Eurofins Report, # 5 Ex. 5 - VRL Eurofins Report # 2, # 6 Ex. 6 - Deposition Excerpts
of M. Lotts, # 7 Ex. 7 - Deposition Excerpts of D. Welker, # 8 Ex. 8 - Deposition Excerpts of J. Honig, # 9 Ex. 9 -
Memorandum of Agreement, # 10 Ex. 10 - Case Note dated 11.26.2018, # 11 Ex. 11 - Hemodilution Worksheet, #
12 Ex. 12 - Case Note dated 11.28.2018, # 13 Ex. 13 - Photographs, # 14 Ex. 14 - 11.30.2018 Email to all OPO's,
# 15 Ex. 15 - Deposition Excerpts of J. Newman, # 16 Ex. 16 - Deposition Excerpts of J. Gatten, # 17 Ex. 17 -
Expert Report of Becky Socha, # 18 Ex. 18 - Expert Report of Dr. Anthony Panos, # 19 Ex. 19 - Expert Report of
Dr. John Fung, # 20 Ex. 20 - Expert Report of Dr. P. Dayanand Borge, # 21 Ex. 21 - Expert Report of Dr.
Christopher Anderson, # 22 Ex. 22 - Sharing Hope SOP, # 23 Ex. 23 - CMS Audit Report, # 24 Ex. 24 -
Deposition Excerpts of T. Frank, # 25 Ex. 25 - 03.13.2019 Letter to We Are Sharing Hope SC, # 26 Ex. 26 -
04.24.2019 Minutes of Sharing Hope's Medical Advisory Committee)No proposed order.(Moylan, John) (Entered:
04/11/2023)

MOTION in Limine fo Exclude Standard of Care Opinions of Plaintiff's Experts by Jacqueline Honig, MD.
Response to Motion due by 4/25/2023. Add an additional 3 days only if served by mail or otherwise allowed under
Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Exhibit A- Deposition of Dr Jacqueline Honig, # 2
Exhibit B- Deposition of Darla Welker, # 3 Exhibit C- Deposition of Dr Michael Millis, # 4 Exhibit D- Deposition
of Melissa Bein, # 5 Exhibit E- Deposition of Dr Anthony Panos, # 6 Exhibit F- Deposition of Alexander Duncan,
# 7 Exhibit G- Deposition of Becky Socha)No proposed order.(Lay, John) (Entered: 04/11/2023)

04/11/2023

—_
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04/12/2023

—
(U9
NeJ

Consent MOTION for Extension of Time to File Response/Reply as to 127 MOTION for Summary Judgment ,
138 MOTION in Limine to Exclude Standard of Care Opinions of Plaintiff's Experts by Aaliyah Patterson.
Response to Motion due by 4/26/2023. Add an additional 3 days only if served by mail or otherwise allowed under
Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.(Dinkins, Mary) (Entered: 04/12/2023)

04/12/2023

—_
S

Consent MOTION for Extension of Time to File Response/Reply as to 137 MOTION for Summary Judgment as
to Liability Only Against Defendants We Are Sharing Hope SC, Jacqueline Honig, M.D., and Darla Welker by
Jacqueline Honig, MD. Response to Motion due by 4/26/2023. Add an additional 3 days only if served by mail or
otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.(Joyner, Lindsay) (Entered:
04/12/2023)

04/13/2023 141 | TEXT ORDER granting 139 Motion for Extension of Time to File Response/Reply as to 127 MOTION for
Summary Judgment and 138 MOTION in Limine 0 Exclude Standard of Care Opinions of Plaintiff's
Experts. Response to Motions due by 5/5/2023 and 5/9/2023. Add an additional 3 days only if served by mail
or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. Signed by Honorable Bruce Howe
Hendricks on 4/13/2023. (gray) (Entered: 04/13/2023)

04/13/2023 142 | TEXT ORDER granting 140 Motion for Extension of Time to File Response/Reply as to 137 MOTION for
Summary Judgment as fo Liability Only Against Defendants We Are Sharing Hope SC, Jacqueline Honig,
M.D., and Darla Welker. Response to Motion due by 5/9/2023. Add an additional 3 days only if served by
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mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. Signed by Honorable Bruce Howe
Hendricks on 4/13/2023. (gray) (Entered: 04/13/2023)

04/17/2023 144 | RESPONSE in Opposition re 118 MOTION for Summary Judgment Response filed by Aaliyah Patterson.Reply to
Response to Motion due by 4/24/2023 Add an additional 3 days only if served by mail or otherwise allowed under
Fed. R. Civ. P. 6. (Attachments: # 1 Ex. 1 - Deposition Excerpts of Melissa Lane, # 2 Ex. 2 - Excerpts from OPTN
Bylaws, # 3 Ex. 3 - Deposition Excerpts of Chadrick Denlinger, # 4 Ex. 4 - 03.13.2019 Letter to We Are Sharing
Hope SC, # 5 Ex. 5 - Order denying Motion to Dismiss of UNOS - S.C. Circuit Court)(Dinkins, Mary) (Entered:
04/17/2023)

RESPONSE in Opposition re 119 MOTION in Limine to Exclude "Standard of Care" Opinions of Plaintiff’s
Experts Duncan, Socha, Millis, and Bein Response filed by Aaliyah Patterson.Reply to Response to Motion due by
4/25/2023 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6.
(Attachments: # 1 Ex. 1 - 01.18.2019 Letter to We Are Sharing Hope, # 2 Ex. 2 - Deposition Excerpts of J. Honig,
# 3 Ex. 3 - Deposition Excerpts of D. Welker, # 4 Ex. 4 - Deposition Excerpts from A. Celia, # 5 Ex. 5 -
Deposition Excerpts of J. Thomas, # 6 Ex. 6 - Report of Becky Socha, # 7 Ex. 7 - Deposition Exhibit of B. Socha,
# 8 Ex. 8 - Sharing Hope SOP, # 9 Ex. 9 - Non-Conformance Report, # 10 Ex. 10 - 04.24.2019 Sharing Hope's
Medical Advisory Committee Minutes, # 11 Ex. 11 - Report of Melissa Bein, # 12 Ex. 12 - Deposition Excerpts
from M. Bein, # 13 Ex. 13 - OPTN Policy 2.6.A)(Dinkins, Mary) (Entered: 04/18/2023)

04/18/2023

—
I~
N

04/18/2023

—_
N

RESPONSE in Opposition re 120 MOTION for Summary Judgment Response filed by Aaliyah Patterson.Reply to
Response to Motion due by 4/25/2023 Add an additional 3 days only if served by mail or otherwise allowed under
Fed. R. Civ. P. 6. (Attachments: # 1 Ex. 1 - Sharing Hope Protocol, # 2 Ex. 2 - Grand Strand Discharge Summary,
# 3 Ex. 3 - Hemodilution Worksheet, # 4 Ex. 4 - VRL Eurofins Report, # 5 Ex. 5 - VRL Eurofins Report # 2, # 6
Ex. 6 - Deposition Excerpts of M. Lotts, # 7 Ex. 7 - Deposition Excerpts of J. Honig, # 8 Ex. 8 - Memorandum of
Agreement, # 9 Ex. 9 - Hemodilution Worksheet, # 10 Ex. 10 - Photographs, # 11 Ex. 11 - 11.30.2018 Email to all
OPO's, # 12 Ex. 12 - Deposition Excerpts of J. Newman, # 13 Ex. 13 - Deposition Excerpts of J. Gatten, # 14 Ex.
14 - Expert Report of Becky Socha, # 15 Ex. 15 - Expert Report of Dr. Anthony Panos, # 16 Ex. 16 - Expert
Report of Dr. John Fung, # 17 Ex. 17 - Expert Report of Dr. P. Dayanand Borge, # 18 Ex. 18 - Expert Report of
Dr. Christopher Anderson, # 19 Ex. 19 - Sharing Hope SOP, # 20 Ex. 20 - CMS Statement of Deficiencies for
Sharing Hope, # 21 Ex. 21 - Deposition Excerpts of T. Frank, # 22 Ex. 22 - 03.13.2019 Letter to We Are Sharing
Hope SC, # 23 Ex. 23 - 04.24.2019 Sharing Hope's Medical Advisory Committee Minutes, # 24 Ex. 24 -
Deposition Excerpts of Darla Welker, # 25 Ex. 25 - 01.18.2019 Letter to We Are Sharing Hope, # 26 Ex. 26 -
Order denying Motion to Dismiss of UNOS - S.C. Circuit Court)(Moylan, John) (Entered: 04/18/2023)

RESPONSE in Opposition re 126 MOTION Choice of Law Determination Response filed by Aaliyah
Patterson.Reply to Response to Motion due by 4/26/2023 Add an additional 3 days only if served by mail or
otherwise allowed under Fed. R. Civ. P. 6. (Attachments: # 1 Ex. 1 - Deposition Excerpts of E. Davies, # 2 Ex. 2 -
Deposition Excerpts of S. Ruzevich-Scholl, # 3 Ex. 3 - Atrium Health Protocols, # 4 Ex. 4 - Pre-Recovery
Verification, # 5 Ex. 5 - High Risk Disclosure)(Moylan, John) (Entered: 04/19/2023)

04/19/2023

—
~

04/19/2023 14

co

Consent MOTION for Extension of Time to File Response/Reply as to 137 MOTION for Summary Judgment as
to Liability Only Against Defendants We Are Sharing Hope SC, Jacqueline Honig, M.D., and Darla Welker by We
Are Sharing Hope SC, Darla Welker. Response to Motion due by 5/3/2023. Add an additional 3 days only if
served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.(Jennings,
Jean) (Entered: 04/19/2023)

04/19/2023

—
\O

Consent MOTION for Extension of Time to File Response/Reply as to 131 MOTION for Summary Judgment as
to Liability Only Against Defendant United Network for Organ Sharing by United Network for Organ Sharing.
Response to Motion due by 5/3/2023. Add an additional 3 days only if served by mail or otherwise allowed under
Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.(Gresh, Lauren) (Entered: 04/19/2023)

RESPONSE in Opposition re 130 MOTION in Limine Response filed by Aaliyah Patterson.Reply to Response to
Motion due by 4/27/2023 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ.
P. 6. (Dinkins, Mary) (Entered: 04/20/2023)

MOTION to Dismiss Pursuant to Fed. R. Civ. P. 12(C), MOTION TO DISMISS FOR FAILURE TO STATE A
CLAIM ( Response to Motion due by 5/4/2023. Add an additional 3 days only if served by mail or otherwise
allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45.) by Elizabeth Davies, MD. No proposed order.(Davis,
Donald) (Entered: 04/20/2023)

04/20/2023

—
N
S

04/20/2023

—
—

04/21/2023

—
N
[\

Consent MOTION for Extension of Time to File Response/Reply as to 146 Response in Opposition to Motion,,,,,,
145 Response in Opposition to Motion,,, by We Are Sharing Hope SC, Darla Welker. Response to Motion due by
5/5/2023. Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R.

Crim. P. 45. No proposed order.(Jennings, Jean) (Entered: 04/21/2023)

04/21/2023

—
8}

Consent MOTION for Extension of Time to File Response/Reply as to 144 Response in Opposition to Motion,, by
United Network for Organ Sharing. Response to Motion due by 5/5/2023. Add an additional 3 days only if served
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by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.(Gresh, Lauren)
(Entered: 04/21/2023)

04/24/2023

154

TEXT ORDER granting 148 Motion for Extension of Time to File Response/Reply 137 MOTION for
Summary Judgment as fo Liability Only Against Defendants We Are Sharing Hope SC, Jacqueline Honig,
M.D., and Darla Welker. Response to Motion due by 5/9/2023. Add an additional 3 days only if served by
mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. Signed by Honorable Bruce Howe
Hendricks on 4/24/2023. (gray) (Entered: 04/24/2023)

04/24/2023

155

TEXT ORDER granting 149 Motion for Extension of Time to File Response/Reply as to 131 MOTION for
Summary Judgment as to Liability Only Against Defendant United Network for Organ Sharing. Response to
Motion due by 5/9/2023. Add an additional 3 days only if served by mail or otherwise allowed under Fed. R.
Civ. P. 6 or Fed. R. Crim. P. 45. Signed by Honorable Bruce Howe Hendricks on 4/24/2023. (gray) (Entered:
04/24/2023)

04/24/2023

156

TEXT ORDER granting 152 Motion for Extension of Time to File Response/Reply as to 145 RESPONSE in
Opposition re 119 MOTION in Limine, 146 RESPONSE in Opposition re 120 MOTION for Summary
Judgment Response. Response to Motion due by 5/9/2023. Add an additional 3 days only if served by mail
or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. Signed by Honorable Bruce Howe
Hendricks on 4/24/2023. (gray) Corrected docket links on 4/24/2023 (gray). (Entered: 04/24/2023)

04/24/2023

157

TEXT ORDER granting 153 Motion for Extension of Time to File Response/Reply as to 144 Response in
Opposition to Motion. Replies due by 5/8/2023. Signed by Honorable Bruce Howe Hendricks on 4/24/2023.
(gray) (Entered: 04/24/2023)

04/24/2023

—
(o]

RESPONSE to Motion re 136 MOTION in Limine to Exclude Expert Testimony of Plaintiff's Expert Alexander
Duncan, M.D. Response filed by Aaliyah Patterson.Reply to Response to Motion due by 5/1/2023 Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6. (Dinkins, Mary) (Entered:
04/24/2023)

04/24/2023

—
Al
NeJ

RESPONSE in Opposition re 134 MOTION in Limine to Exclude Expert Testimony of Plaintiff’s Expert J.
Michael Millis, M.D. Response filed by Aaliyah Patterson.Reply to Response to Motion due by 5/1/2023 Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6. (Attachments: # 1 Ex. 1 -
Expert Report of Dr. Millis)(Dinkins, Mary) (Entered: 04/24/2023)

04/24/2023

—
o)
S

RESPONSE in Opposition re 135 MOTION in Limine fo Exclude Expert Testimony of Plaintiff's Expert Becky
Socha, M.D. Response filed by Aaliyah Patterson.Reply to Response to Motion due by 5/1/2023 Add an additional
3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6. (Attachments: # 1 Ex. 1 - Report of
Becky Socha)(Dinkins, Mary) (Entered: 04/24/2023)

04/25/2023

[—
—

RESPONSE in Opposition re 132 MOTION for Summary Judgment as to Liability Only Against Defendant
Elizabeth Davies, M.D. Response filed by Elizabeth Davies, MD.Reply to Response to Motion due by 5/2/2023
Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6. (Attachments: # 1
Exhibit 1 - Affidavit of Dr. Anderson, # 2 Exhibit 2 - Affidavit of Dr. Davies (2023), # 3 Exhibit 3 - Excerpts of
Dr. Davies Depo, # 4 Exhibit 4 - Dr. Toledo Rule 26 Disclosure, # 5 Exhibit 5 - Dr. Wellen Rule 26 Disclosure, # 6
Exhibit 6 - Excerpts of Dr. Welker Depo, # 7 Exhibit 7 - ABO 1 & 2, # 8 Exhibit 8 - DonorNet Attachment List, #
9 Exhibit 9 - OPTN Policy 1, # 10 Exhibit 10 - OPTN Policy 2, # 11 Exhibit 11 - Dr. Panos Rule 26 Disclosure, #
12 Exhibit 12 - Dr. Millis Amended Rule 26 Disclosure, # 13 Exhibit 13 - Excerpts of Dr. Panos Depo, # 14
Exhibit 14 - OPTN Policy 5, # 15 Exhibit 15 - Dr. Davies CV, # 16 Exhibit 16 - Dr. Anderson Rule 26 Disclosure)
(Davis, Donald) (Entered: 04/25/2023)

04/25/2023

RESPONSE in Opposition re 133 MOTION for Summary Judgment Response filed by Aaliyah Patterson.Reply to
Response to Motion due by 5/2/2023 Add an additional 3 days only if served by mail or otherwise allowed under
Fed. R. Civ. P. 6. (Attachments: # 1 Ex. 1 - Excerpts from E. Davies, # 2 Ex. 2 - VRL Test Result from DonorNet,
# 3 Ex. 3 - Expert Report of Dr. Christopher Anderson, # 4 Ex. 4 - Deposition Excerpts of J. Gatten, # 5 Ex. 5 -
Deposition Excerpts of S. Ruzevich-Scholl, # 6 Ex. 6 - Atrium Health Protocols, # 7 Ex. 7 - Pre-Recovery
Verification, # 8 Ex. 8 - High Risk Disclosure, # 9 Ex. 9 - AMA Code of Ethics Opinion 1.1.1, # 10 Ex. 10 -
Expert Report of Dr. Millis, # 11 Ex. 11 - Expert Report of Dr. Anthony Panos, # 12 Ex. 12 - Deposition Excerpts
of M. Millis, # 13 Ex. 13 - Order denying Motion to Dismiss of UNOS - S.C. Circuit Court, # 14 Ex. 14 -
Deposition Excerpts of Denlinger)(Moylan, John) (Entered: 04/25/2023)

04/26/2023

—
(8]

REPLY to Response to Motion re 126 MOTION Choice of Law Determination Response filed by Elizabeth
Davies, MD. (Attachments: # 1 Exhibit 1 - Restatement Section 377, # 2 Exhibit 2 - Dr. Millis Amended Rule 26
Disclosure, # 3 Exhibit 3 - Dr. Panos Rule 26 Disclosure)(Davis, Donald) (Entered: 04/26/2023)

05/01/2023

._.
N
~

RESPONSE in Opposition re 151 MOTION to Dismiss Pursuant to Fed. R. Civ. P. 12(C) MOTION TO DISMISS
FOR FAILURE TO STATE A CLAIM Response filed by Aaliyah Patterson.Reply to Response to Motion due by
5/8/2023 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6.
(Attachments: # 1 Ex. 1 - Pre-Recovery Verification, # 2 Ex. 2 - Excerpts from E. Davies, # 3 Ex. 3 - High Risk
Disclosure)(Dinkins, Mary) (Entered: 05/01/2023)

N=74
|

Cert. App.07
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05/01/2023 165 |REPLY to Response to Motion re 135 MOTION in Limine to Exclude Expert Testimony of Plaintiff's Expert Becky
Socha, M.D. Response filed by Elizabeth Davies, MD. (Davis, Donald) (Entered: 05/01/2023)

05/01/2023 166 |REPLY to Response to Motion re 134 MOTION in Limine to Exclude Expert Testimony of Plaintiff's Expert J.
Michael Millis, M.D. Response filed by Elizabeth Davies, MD. (Davis, Donald) (Entered: 05/01/2023)

05/02/2023 167 |REPLY to Response to Motion re 133 MOTION for Summary Judgment Response filed by Elizabeth Davies, MD.
(Attachments: # 1 Exhibit 1 - Excerpt from Deposition Transcript of Michael Millis, MD)(Davis, Donald)
(Entered: 05/02/2023)

05/02/2023 168 | REPLY to Response to Motion re 132 MOTION for Summary Judgment as to Liability Only Against Defendant

Elizabeth Davies, M.D. Response filed by Aaliyah Patterson. (Attachments: # 1 Ex. 1 - Deposition Excerpts from
E. Davies, # 2 Ex. 2 -Deposition Excerpts of S. Ruzevich-Scholl, # 3 Ex. 3 - Pre-Recovery Verification)(Moylan,
John) (Entered: 05/02/2023)

RESPONSE in Opposition re 127 MOTION for Summary Judgment Response filed by Aaliyah Patterson.Reply to
Response to Motion due by 5/12/2023 Add an additional 3 days only if served by mail or otherwise allowed under
Fed. R. Civ. P. 6. (Attachments: # 1 Ex. 1 - CMS Statement of Deficiencies for Sharing Hope, # 2 Ex. 2 -
Deposition Excerpts of J. Honig, # 3 Ex. 3 - Case Note, # 4 Ex. 4 - Deposition Excerpts of J. Gatten, # 5 Ex. 5 -
Sharing Hope SOP, # 6 Ex. 6 - Sharing Hope Protocol, # 7 Ex. 7 - Hemodilution Calculation Worksheet, # 8 Ex. 8
- VRL Eurofins Report #1, # 9 Ex. 9 - VRL Eurofins Report # 2, # 10 Ex. 10 - Deposition Excerpts of C.
Denlinger, # 11 Ex. 11 - Deposition Excerpts of T. Frank, # 12 Ex. 12 -Deposition Excerpts of S. Ruzevich-Scholl,
# 13 Ex. 13 - AMA Code of Ethics Opinion 1.1.1, # 14 Ex. 14 - Expert Report of Dr. Christopher Anderson, # 15
Ex. 15 - OPTN Presentation, # 16 Ex. 16 - 04.24.2019 Sharing Hope's Medical Advisory Committee Minutes, # 17
Ex. 17 - Expert Report of Lisa Stocks, RN, # 18 Ex. 18 - Expert Report of Dr. Anthony Panos)(Moylan, John)
(Entered: 05/05/2023)

REPLY to Response to Motion re 118 MOTION for Summary Judgment Response filed by United Network for
Organ Sharing. (Gresh, Lauren) (Entered: 05/08/2023)

05/05/2023 1

\O

05/08/2023

—
~
S

05/08/2023

—_
[~
—_

RESPONSE in Opposition re 138 MOTION in Limine fo Exclude Standard of Care Opinions of Plaintiff's Experts
Response filed by Aaliyah Patterson.Reply to Response to Motion due by 5/15/2023 Add an additional 3 days only
if served by mail or otherwise allowed under Fed. R. Civ. P. 6. (Attachments: # 1 Ex. 1 - Sharing Hope SOP, # 2
Ex. 2 - Expert Report of Dr. Anthony Panos, # 3 Ex. 3 - Deposition Excerpts of Dr. Anthony Panos, # 4 Ex. 4 -
Expert Report of Lisa Stocks, RN, # 5 Ex. 5 - OPTN Policy 2.6.A, # 6 Ex. 6 - VRL Eurofins Report, # 7 Ex. 7 -
VRL Eurofins Report # 2)(Dinkins, Mary) (Entered: 05/08/2023)

SUR REPLY to REPLY to Response to Motion re 118 MOTION for Summary Judgment Response filed by
Aaliyah Patterson. (Dinkins, Mary) (Entered: 05/09/2023)

RESPONSE in Opposition re 131 MOTION for Summary Judgment as to Liability Only Against Defendant
United Network for Organ Sharing Response filed by United Network for Organ Sharing.Reply to Response to
Motion due by 5/16/2023 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ.
P. 6. (Gresh, Lauren) (Entered: 05/09/2023)

RESPONSE in Opposition re 137 MOTION for Summary Judgment as to Liability Only Against Defendants We
Are Sharing Hope SC, Jacqueline Honig, M.D., and Darla Welker Response filed by We Are Sharing Hope SC,
Darla Welker.Reply to Response to Motion due by 5/16/2023 Add an additional 3 days only if served by mail or
otherwise allowed under Fed. R. Civ. P. 6. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5
Exhibit, # 6 Exhibit, # 7 Exhibit, # 8 Exhibit, # 9 Exhibit, # 10 Exhibit, # 11 Exhibit, # 12 Exhibit, # 13 Exhibit, #
14 Exhibit, # 15 Exhibit)(Jennings, Jean) (Entered: 05/09/2023)

REPLY to Response to Motion re 145 RESPONSE in Opposition as to 119 MOTION in Limine. Response filed
by We Are Sharing Hope SC, Darla Welker. (Jennings, Jean) Corrected docket links on 5/10/2023 (gray). (Entered:
05/09/2023)

RESPONSE in Opposition re 137 MOTION for Summary Judgment as fo Liability Only Against Defendants We
Are Sharing Hope SC, Jacqueline Honig, M.D., and Darla Welker Response filed by Jacqueline Honig, MD.Reply
to Response to Motion due by 5/16/2023 Add an additional 3 days only if served by mail or otherwise allowed
under Fed. R. Civ. P. 6. (Attachments: # 1 Exhibit A- Deposition of Anthony Panos, MD, # 2 Exhibit B-
Deposition of Becky Socha, # 3 Exhibit C- Deposition of Jacqueline Honig, MD, # 4 Exhibit D- Deposition of
Alexander Duncan, # 5 Exhibit E- Deposition of Michael Millis, MD, # 6 Exhibit F- Deposition of Melissa Bein)
(Lay, John) (Entered: 05/09/2023)

REPLY to Response to Motion re 146 RESPONSE in Opposition as to 120 MOTION for Summary Judgment
Response filed by Aaliyah Patterson. (Jennings, Jean) Corrected docket links on 5/10/2023 (gray). (Entered:
05/09/2023)

05/10/2023 178 | MOTION for Extension of Time to File Response/Reply as to 131 MOTION for Summary Judgment as to
Liability Only Against Defendant United Network for Organ Sharing, 173 Response in Opposition to Motion, by
Aaliyah Patterson. Response to Moti@éiﬂe WS‘/)Z/U%%B Add an additional 3 days only if served by mail or
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otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.(Dinkins, Mary) (Entered:
05/10/2023)

05/10/2023

—_—
\O

MOTION for Extension of Time to File Response/Reply as to 137 MOTION for Summary Judgment as fo
Liability Only Against Defendants We Are Sharing Hope SC, Jacqueline Honig, M.D., and Darla Welker by
Aaliyah Patterson. Response to Motion due by 5/24/2023. Add an additional 3 days only if served by mail or
otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.(Dinkins, Mary) (Entered:
05/10/2023)

05/10/2023

—
o0
e}

Consent MOTION for Extension of Time to File Response/Reply as to 169 Response in Opposition to Motion,,,,
171 Response in Opposition to Motion,, by Jacqueline Honig, MD. Response to Motion due by 5/24/2023. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No
proposed order.(Joyner, Lindsay) (Entered: 05/10/2023)

05/11/2023

181

TEXT ORDER granting 178 Motion for Extension of Time to File Response/Reply as to 131 MOTION for
Summary Judgment. Response to Motion due by 5/23/2023. Add an additional 3 days only if served by mail
or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. Signed by Honorable Bruce Howe
Hendricks on 5/11/2023. (gray) (Entered: 05/11/2023)

05/11/2023

182

TEXT ORDER granting 179 Motion for Extension of Time to File Response/Reply as to 137 MOTION for
Summary Judgment. Response to Motion due by 5/23/2023. Add an additional 3 days only if served by mail
or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. Signed by Honorable Bruce Howe
Hendricks on 5/11/2023. (gray) (Entered: 05/11/2023)

05/11/2023

183

TEXT ORDER granting 180 Motion for Extension of Time to File Response/Reply as to 169 Response in
Opposition to Motion. Replies due by 5/22/2023. Signed by Honorable Bruce Howe Hendricks on 5/11/2023.
(gray) (Entered: 05/11/2023)

05/11/2023

184

NOTICE of Hearing on all Pending Motions: Motion Hearing set for 7/12/2023 at 02:00 PM in Charleston
Courtroom #2, J. Waties Waring Judicial Center, 83 Meeting St, Charleston before Honorable Bruce Howe
Hendricks. (gray) (Entered: 05/11/2023)

05/22/2023

[
N

REPLY in Support re 138 MOTION in Limine to Exclude Standard of Care Opinions of Plaintiff's Experts
Response filed by Jacqueline Honig, MD. (Joyner, Lindsay) Corrected event type on 5/23/2023 (gray). (Entered:
05/22/2023)

05/22/2023

—
o0
N

REPLY in Support re 127 MOTION for Summary Judgment Response filed by Jacqueline Honig, MD. (Joyner,
Lindsay) Corrected event type on 5/23/2023 (gray). (Entered: 05/22/2023)

05/23/2023

—
o0
~

REPLY to Response to Motion re 137 MOTION for Summary Judgment as to Liability Only Against Defendants
We Are Sharing Hope SC, Jacqueline Honig, M.D., and Darla Welker Response filed by Aaliyah Patterson.
(Attachments: # 1 Ex. 1 - Sharing Hope's Playbook, # 2 Ex. 2 - Deposition Excerpts of D. Welker, # 3 Ex. 3 -
Deposition Excerpts of J. Honig, # 4 Ex. 4 - Deposition Excerpts of M. Lotts, # 5 Ex. 5 - VRL Eurofins Report, #
6 Ex. 6 - VRL Eurofins Report # 2, # 7 Ex. 7 - Letter from CMS, # 8 Ex. 8 - Order of Judge McCaslin)(Dinkins,
Mary) (Entered: 05/23/2023)

05/23/2023

—
co

REPLY to Response to Motion re 131 MOTION for Summary Judgment as to Liability Only Against Defendant
United Network for Organ Sharing Response filed by Aaliyah Patterson. (Attachments: # 1 Ex. 1 - Deposition
Excerpts of J. Newman, # 2 Ex. 2 - Deposition Excerpts of M. Lane)(Dinkins, Mary) (Entered: 05/23/2023)

05/24/2023

—
]
\O

SUPPLEMENT by Aaliyah Patterson to 137 MOTION for Summary Judgment as to Liability Only Against
Defendants We Are Sharing Hope SC, Jacqueline Honig, M.D., and Darla Welker . (Attachments: # 1 Ex. 1 -
Order of South Carolina Court of Appeals)(Dinkins, Mary) (Entered: 05/24/2023)

06/21/2023

—
\O
S

NOTICE of Request for Protection from Court Appearance by Donald Jay Davis, Jr for October 5 - 15, 2023 on
behalf of Sara F. Reynolds (Davis, Donald) (Entered: 06/21/2023)

06/30/2023

—
\O
—

NOTICE of Appearance by Alan Ross Belcher, Jr on behalf of United Network for Organ Sharing (Belcher, Alan)
(Entered: 06/30/2023)

07/10/2023

—
\O
|\S]

MOTION to Withdraw as Attorney (Lauren Spears Gresh) by United Network for Organ Sharing. Response to
Motion due by 7/24/2023. Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ.
P. 6 or Fed. R. Crim. P. 45. No proposed order.(Belcher, Alan) (Entered: 07/10/2023)

07/10/2023

193

TEXT ORDER finding as moot 130 Motion in Limine; finding as moot 135 Motion in Limine; finding as
moot 136 Motion in Limine. Signed by Honorable Bruce Howe Hendricks on 7/10/2023. (gray) (Entered:
07/10/2023)

07/11/2023

195

TEXT ORDER granting 192 Motion to Withdraw as Attorney. Attorney Lauren Gresh terminated on this
date. Signed by Honorable Bruce Howe Hendricks on 7/11/2023. (gray) (Entered: 07/11/2023)

Cert. App.073
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https://ecf.scd.uscourts.gov/doc1/163013282286

https://ecf.scd.uscourts.gov/doc1/163113286521

https://ecf.scd.uscourts.gov/doc1/163013228124

https://ecf.scd.uscourts.gov/doc1/163113286599

https://ecf.scd.uscourts.gov/doc1/163013228799

https://ecf.scd.uscourts.gov/doc1/163113286845

https://ecf.scd.uscourts.gov/doc1/163013279984

https://ecf.scd.uscourts.gov/doc1/163113307620

https://ecf.scd.uscourts.gov/doc1/163013228882

https://ecf.scd.uscourts.gov/doc1/163113309083

https://ecf.scd.uscourts.gov/doc1/163013223512

https://ecf.scd.uscourts.gov/doc1/163013310207

https://ecf.scd.uscourts.gov/doc1/163013228799

https://ecf.scd.uscourts.gov/doc1/163113310208

https://ecf.scd.uscourts.gov/doc1/163113310209

https://ecf.scd.uscourts.gov/doc1/163113310210

https://ecf.scd.uscourts.gov/doc1/163113310211

https://ecf.scd.uscourts.gov/doc1/163113310212

https://ecf.scd.uscourts.gov/doc1/163113310213

https://ecf.scd.uscourts.gov/doc1/163113310214

https://ecf.scd.uscourts.gov/doc1/163113310215

https://ecf.scd.uscourts.gov/doc1/163013310477

https://ecf.scd.uscourts.gov/doc1/163013228124

https://ecf.scd.uscourts.gov/doc1/163113310478

https://ecf.scd.uscourts.gov/doc1/163113310479

https://ecf.scd.uscourts.gov/doc1/163013314308

https://ecf.scd.uscourts.gov/doc1/163013228799

https://ecf.scd.uscourts.gov/doc1/163113314309

https://ecf.scd.uscourts.gov/doc1/163113366393

https://ecf.scd.uscourts.gov/doc1/163113384780

https://ecf.scd.uscourts.gov/doc1/163113396867

https://ecf.scd.uscourts.gov/doc1/163113226040

https://ecf.scd.uscourts.gov/doc1/163013228669

https://ecf.scd.uscourts.gov/doc1/163013228710

https://ecf.scd.uscourts.gov/doc1/163113396867
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07/12/2023 197 | TEXT ORDER: For the reasons set forth on the record during the hearing on July 12, 2023, the Court
denies 126 Dr. Davies' motion for choice of law determination and finds that South Carolina law applies;
the Court finds moot 151 Dr. Davies' motion to dismiss pursuant to Rule 12(c) of the Federal Rules of Civil
Procedure; and the Court denies all of the pending motions for summary judgment at this time [118, 120,
127, 131, 132, 133, 134, and 137]. The Court further orders the parties to submit to additional mediation on
or before November 1, 2023, and to file all motions in limine on or before November 1, 2023. The Court will
set a pre-trial hearing in early December to hear all evidentiary motions and motions in limine, and this
case will be set for jury selection and trial in January of 2024. IT IS SO ORDERED. Signed by Honorable
Bruce Howe Hendricks on 7/12/2023. (nsw) (Entered: 07/12/2023)

07/13/2023 198 | Minute Entry for Proceedings held before Honorable Bruce Howe Hendricks: Motion Hearing held on
7/12/2023 re pending motions including all MOTIONS for Summary Judgment [118, 120, 127, 131, 132, 133,
134, and 137]. Deadline for parties to participate in additional mediation and file motions in limine is
11/1/2023. Next pretrial hearing will be set for December 2023. Jury selection and trial to be set in January
2024. Court Reporter Karen Martin. (vdru, ) (Entered: 07/13/2023)

07/13/2023 199 | NOTICE of Hearing : Pretrial hearing on all evidentiary motions and motions in limine set for Wednesday,
12/6/2023 at 09:00 AM in Charleston Courtroom #2, J. Waties Waring Judicial Center, 83 Meeting St, Charleston
before Honorable Bruce Howe Hendricks. (vdru, ) (Entered: 07/13/2023)

NOTICE OF FILING OF OFFICIAL TRANSCRIPT of Proceedings. Court's Ruling on Motion Hearing held on
7/12/2023, before Judge Bruce H. Hendricks. Court Reporter/Transcriber Karen E. Martin, Telephone number/E-
mail Karen E Martin@scd.uscourts.gov. Transcript may be viewed at the court public terminal or purchased
through the Court Reporter/Transcriber before the deadline for Release of Transcript Restriction. After that date it
may be obtained through PACER. Parties have 7 calendar days from the filing of the transcript to file with the
court a Notice of Intent to Request Redaction. Redaction Request due 8/11/2023. Redacted Transcript Deadline set
for 8/21/2023. Release of Transcript Restriction set for 10/19/2023. (kmartin, ) (Entered: 07/21/2023)

NOTICE OF FILING OF OFFICIAL TRANSCRIPT of Proceedings. Motion Hearing held on 7/12/2023, before
Judge Bruce H. Hendricks. Court Reporter/Transcriber Karen E. Martin, Telephone number/E-mail

Karen E Martin@scd.uscourts.gov. Transcript may be viewed at the court public terminal or purchased through
the Court Reporter/Transcriber before the deadline for Release of Transcript Restriction. After that date it may be
obtained through PACER. Parties have 7 calendar days from the filing of the transcript to file with the court a
Notice of Intent to Request Redaction. Redaction Request due 8/22/2023. Redacted Transcript Deadline set for
9/1/2023. Release of Transcript Restriction set for 10/30/2023. (kmartin, ) (Entered: 08/01/2023)

MOTION for Reconsideration , MOTION to Amend/Correct , MOTION for Certificate of Appealability of Order
Denying Application of Tennessee Substantive Law ( Response to Motion due by 8/21/2023. Add an additional 3
days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45.) by Elizabeth
Davies, MD. (Attachments: # 1 Exhibit 1 - Transcript of Court's Ruling From July 12, 2023, # 2 Exhibit 2 -
Restatement Section 377 The Place of Wrong)No proposed order.(Davis, Donald) (Entered: 08/07/2023)

07/21/2023
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MOTION for Reconsideration re 197 Order on Motion for Summary Judgment,,,,,,,, Order on Motion for
Miscellaneous Relief,,,...,,000000559550055, Order on Motion to Dismiss,,,, Order on Motion to Dismiss for Failure to
State a Claim,,, by United Network for Organ Sharing. Response to Motion due by 8/23/2023. Add an additional 3
days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.
(Belcher, Alan) (Entered: 08/09/2023)

RESPONSE in Opposition re 202 MOTION for Reconsideration MOTION to Amend/Correct MOTION for
Certificate of Appealability of Order Denying Application of Tennessee Substantive Law Response filed by
Aaliyah Patterson.Reply to Response to Motion due by 8/25/2023 Add an additional 3 days only if served by mail
or otherwise allowed under Fed. R. Civ. P. 6. (Dinkins, Mary) (Entered: 08/18/2023)

08/18/2023

]
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=

08/21/2023

[N
=3
N

NOTICE of Appearance by Lindsay Amber Nishan on behalf of United Network for Organ Sharing (Nishan,
Lindsay) (Entered: 08/21/2023)

RESPONSE in Opposition re 203 MOTION for Reconsideration re 197 Order on Motion for Summary
Judgment,,,,,,,, Order on Motion for Miscellaneous Relief,,,,,,,,,5555555555, Order on Motion to Dismiss,,,, Order on
Motion to Dismiss for Failure to State a Claim,,, Response filed by Aaliyah Patterson.Reply to Response to
Motion due by 8/30/2023 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ.
P. 6. (Dinkins, Mary) (Entered: 08/23/2023)

REPLY to Response to Motion re 202 MOTION for Reconsideration MOTION to Amend/Correct MOTION for
Certificate of Appealability of Order Denying Application of Tennessee Substantive Law Response filed by
Elizabeth Davies, MD. (Davis, Donald) (Entered: 08/23/2023)

NOTICE of Appearance by Richard D Addison on behalf of United Network for Organ Sharing (Addison,
Richard) (Entered: 09/26/2023)

08/23/2023

[
=
N

08/23/2023

[
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09/26/2023

D
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Cert. App.074
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https://ecf.scd.uscourts.gov/doc1/163113483387
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MOTION to Appear Pro Hac Vice by David A. Sapp ( Filing fee $ 350 receipt number ASCDC-11340312) by
United Network for Organ Sharing. Response to Motion due by 10/10/2023. Add an additional 3 days only if
served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Affidavit for
Pro Hac Vice Admission, # 2 Exhibit Good Standing Certificate, # 3 Proposed Order Proposed Order Granting
Admission)No proposed order.(Addison, Richard) (Entered: 09/26/2023)
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Aaliyah Patterson, C/A No. 2:21-cv-01242-BHH

Administratrix of the Estate of Joe Patterson,
Plaintiff,
V. ORDER
We Are Sharing Hope SC; United Network for
Organ Sharing; Elizabeth Davies, M.D.;
Jacqueline Honig, M.D.; and Darla Welker,

Defendants.

N N N N N N N N N N N N N

This is a civil action alleging negligence-based claims arising out of a liver transplant
where decedent Joe Patterson received a donor’s liver that was incompatible with his blood type.
Plaintiff’s Complaint alleges claims against the following Defendants: (1) We Are Sharing Hope
Network SC (“Sharing Hope”), the designated organ procurement organization (“OPO”) for South
Carolina that provides organ and tissue recovery services in South Carolina; (2) United Network
for Organ Sharing (“UNOS”), the organization that serves as the organ transplant system in the
United States known as the Organ Procurement and Transplantation Network under a contract with
the federal government; (3) Elizabeth Davies, M.D., the transplant surgeon employed by
Vanderbilt University Medical Center who participated in the organ procurement surgery:
(4) Jacqueline Honig, M.D., Sharing Hope Network’s medical director; and (5) Darla Welker, a
Sharing Hope employee and administrator who verifies and approves the determination and
reporting of donor blood types.

Before the Court are two motions: (1) Plaintiff’s Motion for Clarification that Documents

Produced by Non-party Subpoena Recipient United States Centers for Medicare and Medicaid
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Services Are Not Privileged, ECF No. 57; and (2) a Motion for a Protective Order filed by
Defendant Sharing Hope pursuant to Rules 26(c) and 45 of the Federal Rules of Civil Procedure,
ECF No. 58. Both Motions have been fully briefed and are ripe for review. See ECF Nos. 57, 58,
59, 61, 62, 65, 66, and 71.

The Motions were referred to the undersigned for adjudication. ECF No. 69. For the
reasons set forth below, Plaintiff’s Motion is denied, without prejudice, and Sharing Hope’s
Motion is granted, in part, and denied, in part.

BACKGROUND

This case arises from a liver transplant provided to decedent Joe Patterson from a South
Carolina donor (the “Donor’’) whose organs were managed by Sharing Hope, the designated OPO
for South Carolina. Sharing Hope reported the Donor as having type O blood, which is Mr.
Patterson’s blood type. Shortly after Mr. Patterson’s liver transplant, the hospital that received the
Donor’s pancreas tested the Donor’s blood and discovered that the Donor actually had type A
blood. Type A blood is incompatible with type O blood. Therefore, Mr. Patterson received an ABO
incompatible donor liver and had to undergo a second liver transplant.

The Donor whose liver was given to Mr. Patterson also gave her lungs for transplant to
Allen B. Holliman and her heart to Ykeiah Lawrence. Like Mr. Patterson, Mr. Holliman and Ms.
Lawrence’s blood types were incompatible with the Donor’s blood type, and each of these three
separate transplants has led to negligence actions. This case was filed in this Court pursuant to
diversity jurisdiction, but the Holliman and Lawrence cases are currently pending in the Charleston
County Court of Common Pleas.! The plaintiffs in the three cases are all represented by the same

counsel, and Sharing Hope is represented by the same defense counsel in all three cases.

' See Holliman v. We Are Sharing Hope SC, C/A No. 2020-CP-10-02902 (Charleston Ct. C.P.);
Lawrence v. We Are Sharing Hope SC, C/A No. 2021-CP-10-02033 (Charleston Ct. C.P.).
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Following Mr. Patterson’s transplant and the transplants in the related cases, Sharing Hope
and the Membership and Professional Standards Committee (“MPSC”) (operated by UNOS)
engaged in a self-critical quality assurance and peer-review evaluation, pursuant to UNOS’s
requirements. Sharing Hope also conducted a Root Cause Analysis with the Donor Hospital. The
United States Centers for Medicare and Medicaid Services (“CMS”) subsequently conducted an
unannounced complaint survey of Sharing Hope in May 2019. During the course of the
investigation, Sharing Hope provided documents requested by CMS, including certain peer review
materials.

Mr. Patterson filed his Notice of Intent to Sue on October 22, 2020, and served Sharing
Hope by process server on October 29, 2020. While this case was pending under the Notice of
Intent phase, and after Plaintiff served Sharing Hope with the Notice of Intent, Plaintiff served
four subpoenas on non-parties pursuant to Rule 45 of the Federal Rules of Civil Procedure,
including a subpoena directed to CMS seeking information and communications with or regarding
Sharing Hope, UNOS, and the non-party Donor. See ECF Nos. 57-2, 57-3.

It is undisputed that Plaintiff did not provide Sharing Hope with prior notice of the
subpoenas as required by Rule 45 of the Federal Rules of Civil Procedure.> See ECF No. 61 at 1
& n.2. Sharing Hope did not learn of the subpoenas until over four months later, on or about March
23, 2021. See ECF No. 57-6.

According to Sharing Hope, a portion of the materials provided to Plaintiff by CMS were
protected peer review materials originally generated and exchanged between Sharing Hope and

UNOS’s MPSC and the Root Cause Analysis with the Donor Hospital. See ECF No. 58 at 11.

2 Pursuant to Rule 45, “[i]f the subpoena commands the production of documents, electronically
stored information, or tangible things or the inspection of premises before trial, then before it is
served on the person to whom it is directed, a notice and a copy of the subpoena must be served
on each party.” Fed. R. Civ. P. 45(a)(4).

3
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Sharing Hope asserts that while it was required to provide these materials to CMS as part of CMS’s
investigation, it did not intend to waive its privilege in complying with the law and that it would
have objected to the subpoena to protect its privilege, had it received prior notice of the subpoena.
Id. at 11-12. Plaintiff argues that Sharing Hope did not suffer any prejudice from the lack of notice
of the subpoenas because Sharing Hope is not covered by any peer review privilege. ECF No. 61
at 2-3.

LEGAL STANDARD

Federal district courts are vested with broad discretion in resolving disputes regarding the
scope and conduct of discovery. Columbus—Am. Discovery Grp. v. Atl. Mut. Ins. Co., 56 F.3d 556,
568 n.16 (4th Cir. 1995); Erdmann v. Preferred Research, Inc. of Ga., 852 F.2d 788, 792 (4th Cir.
1988).

Pursuant to Rule 26(b)(1) of the Federal Rules of Civil Procedure,

[p]arties may obtain discovery regarding any nonprivileged matter that is relevant

to any party’s claim or defense and proportional to the needs of the case,

considering the importance of the issues at stake in the action, the amount in

controversy, the parties’ relative access to relevant information, the parties’

resources, the importance of the discovery in resolving the issues, and whether the

burden or expense of the proposed discovery outweighs its likely benefit.

Information within this scope of discovery need not be admissible in evidence to

be discoverable.
Fed. R. Civ. P. 26(b)(1).

“On motion or on its own, the court must limit the frequency or extent of discovery
otherwise allowed by these rules or by local rule if it determines that . . . the proposed discovery
is outside the scope permitted by Rule 26(b)(1).” Fed. R. Civ. P. 26(b)(2)(C)(iii). Moreover, the

“court may, for good cause, issue an order to protect a party or person from annoyance,

embarrassment, oppression, or undue burden or expense, including,” among other actions,

4
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forbidding the disclosure of discovery, forbidding inquiry into certain matters, or limiting the scope
of disclosure or discovery to certain matters. Fed. R. Civ. P. 26(c)(1)(A) & (D).

“[TThe scope of discovery allowed under a subpoena is the same as the scope of discovery
allowed under Rule 26.” HDSherer LLC v. Nat. Molecular Testing Corp., 292 F.R.D. 305, 308
(D.S.C. 2013); see Cook v. Howard, 484 F. App’x 805, 812 (4th Cir. 2012) (per curiam)
(“Although Rule 45(c) sets forth additional grounds on which a subpoena against a third party may
be quashed, . . . those factors are co-extensive with the general rules governing all discovery that
are set forth in Rule 26.”). Any party or person from whom discovery is sought may move for a
protective order in the court where the action is pending. Fed. R. Civ. P. 26(c)(1); see also Fed. R.
Civ. P. 45(3) (listing grounds upon which a court for the district where compliance with a subpoena
is required must quash or modify a subpoena, including where a subpoena requires disclosure of
privileged or other protected matter).

DISCUSSION

At issue before this Court is whether documents obtained by Plaintiff in this case pursuant
to a subpoena served on CMS are privileged under South Carolina statutory law. Plaintiff has
moved for an order finding that they are not privileged under either of South Carolina’s two peer
review statutes: S.C. Code §§ 40-71-20 and 44-7-392. See ECF No. 57 at 6-9. Sharing Hope, on
the other hand, argues that the documents are privileged under both of those statutes, see ECF No.
58 at 5-6 & 14, and has moved for a protective order “prohibiting further attempts to discover,
use, or disseminate materials or information related to Sharing Hope’s peer review activities during
any future chapter of this case including both discovery and trial,” id. at 15.

The parties have made similar arguments in the Holliman case pending in state court, and
the issue of whether the documents arising from Sharing Hope’s peer-review evaluation and Root

Cause Analysis are privileged under South Carolina law is currently on appeal before the South
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Carolina Court of Appeals. See Holliman v. We Are Sharing Hope SC, Appellate Case No. 2021-
000487 (S.C. Ct. Appeals) (appeal of April 29, 2021 trial court order finding that Sharing Hope is
not entitled to claim peer review privilege under South Carolina law and declining to invoke the
public policy exception to extend the peer review privilege). In November 2021, the state trial
court issued an Order staying discovery as to the privilege issue and testimony related to those
materials pending resolution of the interlocutory appeal by the Court of Appeals. See Order of J.
Young, Holliman, 2020CP1002902 (Charleston Ct. C.P., Nov. 5, 2021). Discovery as to other
matters is ongoing. /d.

This case is pending before this Court by virtue of the Court’s diversity jurisdiction. “The
essence of diversity jurisdiction is that a federal court enforces State law and State policy.” Angel
v. Bullington, 330 U.S. 183, 191 (1947). Thus, “a federal court adjudicating a state-created right
solely because of the diversity of citizenship of the parties is for that purpose, in effect, only
another court of the State.” Guar. Tr. Co. of N.Y. v. York, 326 U.S. 99, 108 (1945); see Fessler v.
Int’l Bus. Machines Corp., 959 F.3d 146, 153 (4th Cir. 2020) (same).

In light of the unique circumstances presented by the facts and procedural history of this
case—in particular, that the Holliman appeal currently pending before the South Carolina Court
of Appeals concerns the same documents and precise claims of privilege also asserted in this
case—the Court declines to make a ruling at this time as to the applicability of the privilege
asserted by Sharing Hope in this case. By virtue of its diversity jurisdiction, this Court is, in effect,
sitting as another trial court of the State. See York, 326 U.S. at 108. Just as the trial court in the
Holliman case found it necessary to stay certain discovery pending resolution of this specific issue
by the South Carolina Court of Appeals, this Court also concludes that resolution of this state law

issue is better left to the State appellate court before which the precise issue is currently pending.
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Accordingly, the Court finds good cause to grant, in part, Sharing Hope’s request for a
Protective Order. See Fed. R. Civ. P. 26(b)(2)(C)(iii), 26(c)(1)(A) & (D). Specifically, the Court
ORDERS that, until the South Carolina Court of Appeals issues an opinion regarding the
applicability of the peer-review privilege that has been asserted by Defendant Sharing Hope or
otherwise dismisses the pending appeal of that issue, discovery regarding the purported peer
review privileged materials and testimony related to those materials is STAYED in this case. The
Court declines to make a determination at this time about the applicability of the state-law peer
review privilege or as to whether Sharing Hope has been prejudiced by any Rule 45 notice
violation. Within thirty days after the South Carolina Court of Appeals issues its decision in, or
otherwise dismisses, the Holliman appeal, the parties are to notify this Court of the outcome of
that case and may re-file their motions as to those issues at that time.

CONCLUSION

For the reasons set forth above, the Court DENIES, without prejudice, Plaintiff’s Motion
for Clarification (ECF No. 57). The Court GRANTS, in part, and DENIES, in part and without
prejudice, Defendant Sharing Hope’s Motion for Protective Order (ECF No. 58). Discovery
regarding the purported peer review privileged materials and testimony related to those materials
is STAYED in this case until further order by the Court. Discovery as to other matters may
continue at this time.

IT IS SO ORDERED.

Nt -l

Molly H. cm
United Stat agistrate Judge

August 23, 2022
Charleston, South Carolina

7
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