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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Clerk,
 
Two email addresses were returned as undeliverable on the initial service. Those email addresses
have been updated and the following documents are being served and filed with an AMENDED
PROOF OF SERVICE on behalf of Attorney Carl F. Muller. Please find attached for SERVICE & FILING:
•              Notice of Appeal file stamped on October 25, 2023
•              Form 4 Order dated and filed September 27, 2023
•              Expanded Order dated and filed September 27, 2023
•              PROOF OF SERVICE file stamped on October 25, 2023
•              AMENDED PROOF OF SERVICE – with updated email addresses for
rkendall@murphygrantland.com  &  cemge@rlattorneys.com
 
There were also two email addresses that were previously served that were returned as
undeliverable for an attorney and a paralegal who are no longer at their respective firms, as
confirmed by their firms in a telephone call this morning. Those are:
               
Jordan Davis, Esquire - jcdavis@murphygrantland.com
Paralegal Barnes - kbarnes@rclawsc.com
 
By copy of this email, all counsel are being served. Should you need any additional information,
please contact Attorney Carl F. Muller at carl@carlmullerlaw.com or 864-991-8904.
Thank you,
 
Stacy Davis | Litigation Support Manager
Phone: (864) 467-1373
Production: greenville@legaleagleinc.com
Email: sdavis@legaleagleinc.com
Address: 107 LeGrand Blvd., Greenville, SC

29607
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THE STATE OF SOUTH CAROLINA 


 
In the Court of Appeals 


________________________________ 
 


APPEAL FROM ANDERSON COUNTY 
Court of Common Pleas 


 
Hon. R. Scott Sprouse, Circuit Court Judge 


 
_________________________ 


 
CASE NO. 2019-CP-04-01942 
_________________________ 


 
 
Natalie Zitek, individually, and on behalf of others 
similarly situated……………………………………………………………. Plaintiff,  


v. 
 
D.R. Horton, Inc., Jane Doe #1-10; and John Doe #1-50, …………………. Defendants, 
 
D.R. Horton, Inc., ……………………………………………….…………. Third-Party Plaintiff, 


 
 vs 
 
A&J Framing, Inc.;  
A-Z, Inc.;  
AJ Landscaping & Grading, LLC, A/K/A AJ Landscaping & Grading, LLC;  
Allpro Textures, LLC;  
Alpha E.M.C.; 
Alpha Omega Construction Group, Inc.;  
American Concrete And precast, Inc.; A/K/A ACP Concrete, Inc.;  
Atlanta Floor Designs Center;  
A Grade Above Others, LLC;  
BFK Builders, Inc.;  
BMC East LLC D/B/A Coleman Floor, LLC;  
Brand-Vaughn Lumber Co, Inc.;  
Bravo Carpenters, Inc.;  
Builders Designhouse, LLC;  
Builders FirstSource Southeast Group, LLC, A/K/A Builders FirstSource, Inc.;  
Builders Services Group, LLC F/K/A Masco Contractor Services Central Inc. F/K/A Gale 
Industries, Inc. D/B/A Gale Contractor Services; 
Cannaday Siding & Gutter, Inc.;  
Caryl Mechanics II, Inc., A/K/A Caryl Mechanicals, Inc.;  
CBU Enterprises, Inc.;  
Cortes Painting, LLC;  
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 2 


CPI Security Systems, Inc.;  
Dom Group, LLC;  
Dupree Plumbing Company, Inc.; 
Ferguson Enterprises, Inc.;  
Five Star Construction Inc.;  
Five Star Foundations, LLC;  
Galloway-Bell, Inc. A/K/A Galloway-Bell Inc. II;  
GBS Building Supply – Us LBM, LLC, F/K/A/GBS Building Supply, Inc.;  
General Shale Brick Inc.;  
Get Floored, LLC;  
Greener Pastures, Inc., A/K/A Greener Pastures of Aiken, LLC;  
Installed Building Products, LLC A/K/A Installed Building Products II, LLC; 
IBP Asset, LLC D/B/A Blue Ridge Building Products;  
JLS Masonry, Inc.;  
Kings Landscaping, LLC;  
L&M Electric, Inc.;  
Lade-Danlar, Inc.;  
Landshapers, LLC; 
Lansing Building Products, Inc.;  
Long Heating & Air Conditioning, Inc.;  
M&L General Construction, LLC, A/K/A M&L General Construction, Inc.;  
M&L Reyna Construction, LLC;  
M&M Foundations, LLC;  
Manale Landscaping, LLC;  
MJ Cowboys, LLC;  
Nazareth Builders, LLC;  
NB Contractors, LLC;  
Poinsett Development, LLC;  
Poinsett Homes, LLC;  
P&L Enterprises, LLC;  
P&T Construction, Inc., A/K/A P&T Construction, Inc.;  
Probuild Company, LLC A/K/A Probuild Holdings, Inc.;  
Rite Rug Co.;  
Rodney Howard Grading, Inc. A/K/A Rodney Howard Grading Co.;  
Sandlapper Concrete, LLC;  
Silver Line Building Products Corporation; 
Sodfather Inc., Landscape Contractors;  
Stock Building Supply, LLC;  
Topbuild Home Services., Inc., A/K/A Gale Contractors Service;  
Tucker Materials, Inc., A/K/A Gypsum;  
UTM Enterprises, Inc;  
and  
Willow Tree Landscaping, Inc ………………………………............. Third-Party Defendants 
 
and 
 
Aaron D. Peris; 
Harrelson Painting, LLC; 
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Huttig Building Products; et al …………………………………… Fourth and Fifth-Party 
         Defendants and Plaintiffs 
          
          
 
D.R. HORTON, INC………………………………………………………. Appellant 
 
Galloway-Bell, Inc. A/K/A Galloway-Bell Inc. II……………………………Respondents 
 


____________________________ 
 


NOTICE OF APPEAL 
____________________________ 


 
D.R. Horton, Inc. appeals the following Orders of the Honorable R. Scott Sprouse: 
 
Form 4 Order dated and filed September 27, 2023, granting Defendant Galloway-Bell, Inc. 
A/K/A Galloway-Bell Inc. II’s Motion for Summary Judgment filed May 2, 2023, and the 
expanded Order dated and filed September 27, 2023, granting the same motion titled Order 
Granting Galloway-Bell, Inc. A/K/A Galloway-Bell, Inc II’s Motion for Summary Judgment 
as To All Claims Asserted by Third-Party Plaintiff D.R. Horton, Inc., as well as the verbal 
Order on September 1, 2023, to which D.R. Horton, Inc. filed its Motion to Reconsider 
and/or Alter or Amend the Order Granting Third-Party Defendant Galloway-Bell, Inc. 
A/K/A Galloway-Bell Inc. II’s Motion for Summary Judgment as to D.R. Horton, Inc.’s 
Third-Party Complaint dated and filed September 11, 2023. Counsel for the Appellant received 
written notice of entry of the Order effectively denying its motion for reconsideration by virtue 
of the Court’s Orders referenced herein on September 27, 2023. 


 
 Dated October 25, 2023   s/Carl F. Muller     


Carl F. Muller, SC Bar #4131 
       Carl F. Muller, Attorney-at-Law, P.A. 
       PO Box 1717 
       Greenville, SC 29602-1717 
       864-991-8904 Phone 
       864-751-2831 FAX 
       carl@carlmullerlaw.com 
       Attorney for Appellant D.R. Horton, Inc. 
 


s/ John T. Crawford Jr.        
John T. Crawford Jr. (SC Bar # 69682) 
Jason Imhoff (SC Bar # 69355) 
Kimila L. Wooten (SC Bar #64516) 
704 E. McBee Ave. 
Greenville, SC 29601 
(864) 242-4899 
(864) 242-4844 (fax) 
Crawford@conlaw.com 
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Imhoff@conlaw.com 
wooten@conlaw.com 
Attorneys for Appellant D.R. Horton, Inc. 


Respondent Counsel:  
 
Jeffrey A. Ross, Esquire  
Philip P. Cristaldi, III, Esquire  
Ross & Cristaldi, LLC 
863 Coleman Blvd., Suite B  
Mt. Pleasant, SC 29464  
jross@rclawsc.com 
pcristaldi@rclawsc.com 
esheets@rclawsc.com 
bmyers@rclawsc.com 
ewelk@rclawsc.com 
imyers@rclawsc.com 
kbarnes@rclawsc.com 
bdeshields@rclawsc.com 
Attorneys for Respondent Third-Party Defendant Galloway-Bell, Inc.  
a/k/a Galloway-Bell, Inc. II 
 
Other Counsel of Record: 
 
N. Keith Emge, Jr., Esquire  
Jessica W. Stratta, Esquire  
Resnick & Louis, P.C. 
146 Fairchild Street, Suite 130 
Charleston, SC 29492  
cemge@rlattornevs.com  
Rejstratta@rlattorneys.com 
vmyers@rlattorneys.com 
mjustman@rlattorneys.com 
Attorneys for Third-Party Defendant Builder Services Group, LLC  
f/k/a Masco Contractor Services Central, Inc. f/k/a Gale Industries, Inc.  
d/b/a Gale Contractor Services 
 
Everett A. Kendall, II, Esquire  
Jordan Davis, Esquire  
Scott W. Giblin, Esquire 
Murphy & Grantland, P.A. 
4406-B Forest Drive  
Columbia, SC 29206 
rkendall@murphvgrantland.com  
jcdavis@murphygrantland.com 
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sgiblin@murphygrantland.com 
mtaylor@murphygrantland.com 
mtinsley@murphygrantland.com 
Attorneys for Third-Party Defendants Installed Building Products, LLC 
 a/k/a Installed Building Products II, LLC; and IBP Asset, LLC  
d/b/a Blue Ridge Building Products, LLC 
 
Blinn Lawrence Cushman, Esquire 
Elizabeth Ann Martineau, Esquire 
Lee Thomas, Esquire 
Martineau King 
8701 Red Oak Blvd., Ste. 100 
Charlotte, NC 28217 
bcushman@martineauking.com 
emartineau@martineauking.com  
lthomas@martineauking.com  
mpitts@martineauking.com  
Attorneys for Third-Party Defendants JLS Masonry, Inc.  
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THE STATE OF SOUTH CAROLINA 


 
In the Court of Appeals 


________________________________ 
 


APPEAL FROM ANDERSON COUNTY 
Court of Common Pleas 


 
Hon. R. Scott Sprouse, Circuit Court Judge 


 
_________________________ 


 
CASE NO. 2019-CP-04-01942 
_________________________ 


 
 
Natalie Zitek, individually, and on behalf of others 
similarly situated……………………………………………………………. Plaintiff,  


v. 
 
D.R. Horton, Inc., Jane Doe #1-10; and John Doe #1-50, …………………. Defendants, 
 
D.R. Horton, Inc., ……………………………………………….…………. Third-Party Plaintiff, 


 
 vs 
 
A&J Framing, Inc.;  
A-Z, Inc.;  
AJ Landscaping & Grading, LLC, A/K/A AJ Landscaping & Grading, LLC;  
Allpro Textures, LLC;  
Alpha E.M.C.; 
Alpha Omega Construction Group, Inc.;  
American Concrete And precast, Inc.; A/K/A ACP Concrete, Inc.;  
Atlanta Floor Designs Center;  
A Grade Above Others, LLC;  
BFK Builders, Inc.;  
BMC East LLC D/B/A Coleman Floor, LLC;  
Brand-Vaughn Lumber Co, Inc.;  
Bravo Carpenters, Inc.;  
Builders Designhouse, LLC;  
Builders FirstSource Southeast Group, LLC, A/K/A Builders FirstSource, Inc.;  
Builders Services Group, LLC F/K/A Masco Contractor Services Central Inc. F/K/A Gale 
Industries, Inc. D/B/A Gale Contractor Services; 
Cannaday Siding & Gutter, Inc.;  
Caryl Mechanics II, Inc., A/K/A Caryl Mechanicals, Inc.;  
CBU Enterprises, Inc.;  
Cortes Painting, LLC;  
CPI Security Systems, Inc.;  
Dom Group, LLC;  
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Dupree Plumbing Company, Inc.; 
Ferguson Enterprises, Inc.;  
Five Star Construction Inc.;  
Five Star Foundations, LLC;  
Galloway-Bell, Inc. A/K/A Galloway-Bell Inc. II;  
GBS Building Supply – Us LBM, LLC, F/K/A/GBS Building Supply, Inc.;  
General Shale Brick Inc.;  
Get Floored, LLC;  
Greener Pastures, Inc., A/K/A Greener Pastures of Aiken, LLC;  
Installed Building Products, LLC A/K/A Installed Building Products II, LLC; 
IBP Asset, LLC D/B/A Blue Ridge Building Products;  
JLS Masonry, Inc.;  
Kings Landscaping, LLC;  
L&M Electric, Inc.;  
Lade-Danlar, Inc.;  
Landshapers, LLC; 
Lansing Building Products, Inc.;  
Long Heating & Air Conditioning, Inc.;  
M&L General Construction, LLC, A/K/A M&L General Construction, Inc.;  
M&L Reyna Construction, LLC;  
M&M Foundations, LLC;  
Manale Landscaping, LLC;  
MJ Cowboys, LLC;  
Nazareth Builders, LLC;  
NB Contractors, LLC;  
Poinsett Development, LLC;  
Poinsett Homes, LLC;  
P&L Enterprises, LLC;  
P&T Construction, Inc., A/K/A P&T Construction, Inc.;  
Probuild Company, LLC A/K/A Probuild Holdings, Inc.;  
Rite Rug Co.;  
Rodney Howard Grading, Inc. A/K/A Rodney Howard Grading Co.;  
Sandlapper Concrete, LLC;  
Silver Line Building Products Corporation; 
Sodfather Inc., Landscape Contractors;  
Stock Building Supply, LLC;  
Topbuild Home Services., Inc., A/K/A Gale Contractors Service;  
Tucker Materials, Inc., A/K/A Gypsum;  
UTM Enterprises, Inc;  
and  
Willow Tree Landscaping, Inc ………………………………............. Third-Party Defendants 
 
and 
 
Aaron D. Peris; 
Harrelson Painting, LLC; 
Huttig Building Products; et al …………………………………… Fourth and Fifth-Party 
         Defendants and Plaintiffs 
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D.R. HORTON, INC………………………………………………………. Appellant 
 
 
 
Galloway-Bell, Inc. A/K/A Galloway-Bell Inc. II ..…………………………Respondent 
 


____________________________ 
 


PROOF OF SERVICE 
____________________________ 


 
The undersigned does hereby certify that on October 25, 2023, a copy of the Notice of 
Appeal and all Orders were served by email on all counsel of record as follows and filed with 
the Clerk of Court for Anderson County Court of Common Pleas via electronic filing.  


 
        
 Dated October 25, 2023   s/Carl F. Muller     


Carl F. Muller, SC Bar #4131 
       Carl F. Muller, Attorney-at-Law, P.A. 
       PO Box 1717 
       Greenville, SC 29602-1717 
       864-991-8904 Phone 
       864-751-2831 FAX 
       carl@carlmullerlaw.com 
       Attorney for Appellant D.R. Horton, Inc. 
 
 


s/John T. Crawford         
John T. Crawford Jr. (SC Bar # 69682) 
Jason Imhoff (SC Bar # 69355) 
Kimila L. Wooten (SC Bar #64516) 
704 E. McBee Ave. 
Greenville, SC 29601 
(864) 242-4899 
(864) 242-4844 (fax) 
Crawford@conlaw.com 
Imhoff@conlaw.com 
wooten@conlaw.com 
Attorneys for Appellant D.R. Horton, Inc. 
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Respondent Counsel: 
 
Jeffrey A. Ross, Esquire  
Philip P. Cristaldi, III, Esquire  
Ross & Cristaldi, LLC 
863 Coleman Blvd., Suite B  
Mt. Pleasant, SC 29464  
jross@rclawsc.com 
pcristaldi@rclawsc.com 
esheets@rclawsc.com 
bmyers@rclawsc.com 
ewelk@rclawsc.com 
imyers@rclawsc.com 
kbarnes@rclawsc.com 
bdeshields@rclawsc.com 
Attorneys for Respondent Third-Party Defendant Galloway-Bell, Inc.  
a/k/a Galloway-Bell, Inc. II 
 
Other Counsel of Record: 
 
N. Keith Emge, Jr., Esquire  
Jessica W. Stratta, Esquire  
Resnick & Louis, P.C. 
146 Fairchild Street, Suite 130 
Charleston, SC 29492 
cemge@rlattornevs.com  
jstratta@rlattorneys.com 
vmyers@rlattorneys.com 
mjustman@rlattorneys.com 
Attorneys for Third-Party Defendant Builder Services Group, LLC  
f/k/a Masco Contractor Services Central, Inc. f/k/a Gale Industries, Inc.  
d/b/a Gale Contractor Services 
 
Everett A. Kendall, II, Esquire  
Jordan Davis, Esquire  
Scott W. Giblin, Esquire 
Murphy & Grantland, P.A. 
4406-B Forest Drive  
Columbia, SC 29206 
rkendall@murphvgrantland.com  
jcdavis@murphygrantland.com 
sgiblin@murphygrantland.com 
mtaylor@murphygrantland.com 
mtinsley@murphygrantland.com 
Attorneys for Third-Party Defendants Installed Building Products, LLC 
a/k/a Installed Building Products II, LLC; and IBP Asset, LLC  
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d/b/a Blue Ridge Building Products, LLC 
 
Blinn Lawrence Cushman, Esquire 
Elizabeth Ann Martineau, Esquire 
Lee Thomas, Esquire 
Martineau King 
8701 Red Oak Blvd., Ste. 100 
Charlotte, NC 28217 
bcushman@martineauking.com 
emartineau@martineauking.com  
lthomas@martineauking.com  
mpitts@martineauking.com  
bdeshields@rclawsc.com  
Attorneys for Third-Party Defendants JLS Masonry, Inc.  
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STATE OF SOUTH CAROLINA 


 


COUNTY OF ANDERSON  


 


Natalie Zitek, individually, and on behalf of 


all others similarly situated, 


 


 Plaintiff, 


v. 


 


D.R. Horton, Inc., Jane Doe #1-10; and, John 


Doe #1-50, 


 


 Defendants. 


 IN THE COURT OF COMMON PLEAS 


FOR THE TENTH JUDICIAL CIRCUIT 


 


Case No.: 2019-CP-04-01942 


 


ORDER GRANTING GALLOWAY-


BELL, INC. A/K/A GALLOWAY-BELL, 


INC II’S MOTION FOR SUMMARY 


JUDGMENT AS TO ALL CLAIMS 


ASSERTED BY THIRD-PARTY 


PLAINTIFF D.R. HOTON, INC. 


D.R. Horton, Inc., 


 


  Third-Party Plaintiff, 


 


v. 


 


AJ Landscaping & Grading, LLC a/k/a A J 


Landscaping & Grading, LLC; AllPro 


Textures, LLC; Alpha Omega Construction 


Group, Inc.; American Concrete and Precast, 


Inc.; a/k/a ACP Concrete, Inc.; A&J Framing, 


Inc.; Alpha E.M.C.; A-Z, Inc.; Atlanta Floor 


Designs Center; A Grade Above Others, 


LLC; Brand-Vaughan Lumber Co, Inc.; BKF 


Builders, Inc.; Builders Designhouse, LLC; 


BMC East LLC d/b/a Coleman Floor, LLC; 


Builders Firstsource Southeast Group,  LLC, 


a/k/a Builders Firstsource, Inc,; Bravo 


Carpenters, Inc.; Caryl Mechanics II, Inc., 


a/k/a Caryl Mechanicals, Inc.; Cannaday 


Siding & Gutter, Inc.; Cortes Painting, LLC; 


CBU Enterprises, Inc.; CPI Security Systems, 


Inc.; DOM Group, LLC: Ferguson 


Enterprises, Inc.; Five Star Construction Inc.; 


Five Star Foundations, LLC; Galloway-Bell, 


Inc., a/k/a Galloway-Bell, Inc. II: Get 


Floored, LLC; GBS Building Supply – US 


LBM, LLC, f/k/a GBS Building Supply, Inc.; 


General Shale Brick Inc.; Greener Pastures, 


Inc., a/k/a Green Pastures of Aiken, LLC;  


IBS Asset, LLC d/b/a Blue Ridge Building 


Products; Installed Building Products, LLC, 
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a/k/a Installed Building Products II  LLC; JLS 


Masonry, Inc.; Kings Landscaping, LLC; 


Landshapers, LLC; Lade-Danlar, Inc.; 


Lansing Building Products, Inc.; Long 


Heating & Air Conditioning, Inc.; L&M 


Electric, Inc; Manale Landscaping, LLC; MJ 


Cowboys, LLC; M&L General Construction, 


LLC, a/k/a M&L General Construction, Inc.; 


M&L Reyna Construction, LLC; M&M 


Foundations, LLC; Nazareth Builders, LLC; 


NB Contractors, LLC; Poinsett Development, 


LLC: Poinsett Homes, LLC; P&T 


Construction, Inc., a/k/a P & T Construction, 


Inc.; P & L Enterprises, LLC; Probuild 


Company, LLC a/k/a Probuild Holdings, Inc.; 


Rite Rug Company, Inc., a/k/a, Rite Rug Co.; 


Rodney Howard Grading Inc., a/k/a Rodney 


Howard Grading Co.; Sandlapper Concrete, 


LLC; Sodfather Inc., Landscape Contractors; 


Stock Building Supply, LLC; Topbuild Home 


Services, Inc., a/k/a Gale Contractors Service; 


Tucker Materials, Inc, a/k/a Gypsum; Silver 


Line Building Products Corp.; Dupree 


Plumbing Co., Inc.; UTM Enterprises, Inc; 


and Willow Tree Landscaping, Inc., and 


Silver Line Building Products Corporation 


 


  Third-Party Defendants. 


This matter is before the Court on July 21, 2023, on Galloway-Bell, Inc. a/k/a Galloway-


Bell, Inc. II’s (“Galloway-Bell”) Motion seeking an Order granting Summary Judgment in its favor 


on the claims by D.R. Horton, Inc. (“Horton”) set forth in its Second Amended Answer and Third-


Party Complaint. For the reasons set forth herein, the Motion is GRANTED. 


PROCEDURAL BACKGROUND 


 


This class action litigation against DR Horton stems from alleged construction defects and 


deficiencies in the Rose Hill subdivision in Anderson, South Carolina. There are approximately 


220 single-family homes out of 271 single-family homes that are a part of this class action suit. 


Horton served as the general contractor for the project, which began in 2007 and was completed 
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in 2017. The suit was certified as a class action against Horton on January 27, 2021. D.R. Horton 


filed a third-party suit against Galloway-Bell and other subcontractors on March 11, 2021. The 


Third-Party Complaint includes allegations against Galloway-Bell for negligence, breach of 


warranty, breach of contract, equitable indemnity, and contractual indemnity. On July 20, 2023, 


Plaintiff filed her Stipulations as to Limitation on Claims. Notably, Plaintiff stipulated that 


“Plaintiff Natalie Zitek . . . and the Class are not making defective construction claims for the . . . 


1. batt and blown insulation[.]”  


LEGAL STANDARD 


Summary judgment is appropriate when the movant demonstrates that the material facts of 


the case are undisputed, and the moving party is entitled to judgment as a matter of law. Baughman 


v. American Tel. & Tel. Co., 306 S.C. 101, 410 S.E.2d 537 (1991); Rule 56(c), SCRCP. If the 


moving party meets its initial burden of showing an absence of evidentiary support for the 


nonmoving party’s case, the nonmoving party cannot simply rest on mere allegations or denials 


contained in the pleadings. Singleton v. Sherer, 377 S.C. 185, 197–98, 659 S.E.2d 196, 203 (Ct. 


App. 2008). Instead, the nonmoving party must come forward with specific evidentiary support 


showing there is a genuine dispute for trial. Rife v. Hitachi Const. Mach. Co., 363 S.C. 209, 213, 


609 S.E.2d 565, 568 (Ct. App. 2005). “[W]hen plain, palpable, and indisputable facts exist on 


which reasonable minds cannot differ, summary judgment should be granted.”  BPS, Inc. v. 


Worthy, 362 S.C. 319, 326, 608 S.E.2d 155, 159 (Ct. App. 2005).  


FINGINDS OF FACT AND CONCLUSIONS OF LAW 


Galloway-Bell sought Summary Judgment on all causes of action brought by Horton in the 


Second Amended Answer and Third-Party Complaint (“Third-Party Complaint”). Horton’s Third-


Party Complaint alleged causes of action against Galloway-Bell for contractual indemnification, 
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equitable indemnification, breach of contract, breach of express warranties, breach of implied 


warranties, and negligence/gross negligence/recklessness. For the reasons set forth below, 


Summary Judgment is granted as to all causes of action alleged by Horton against Galloway-Bell.  


I. D.R. Horton’s Third-Party Complaint against Galloway-Bell must be 


dismissed because the defects common to the class do not implicate the work 


of Galloway-Bell. 


 


Plaintiff Zitek has stipulated that neither she nor other members of the Class allege any 


common defect implicating the work of Galloway-Bell. There are no allegations of common 


defects in Plaintiff’s pleadings, deposition testimony, or expert reports related to the installation 


of insulation installed by Galloway-Bell. Furthermore, Horton has presented no evidence that it 


has incurred any damages resulting from Galloway-Bell’s work. Therefore, Galloway-Bell cannot 


be found negligent/grossly negligent/reckless or have breached any contract or warranties. 


Furthermore, Galloway-Bell cannot be compelled to defend and indemnify Horton. This Court 


finds that the entire Third-Party Complaint by Horton against Galloway-Bell should be dismissed.  


II. Horton’s claims for negligence, gross negligence, recklessness, breach of 


express and implied warranties, and breach of contract are merely disguised 


indemnity claims. 


 


Horton’s negligence/gross negligence/recklessness, breach of express and implied 


warranties, and breach of contract causes of actions are all merely disguised indemnity claims. See 


Stoneledge at Lake Keowee Owners’ Ass’n. Inc. v. Clear View Construction, Inc., 413 S.C. 615, 


776 S.E.2d 426 (Ct. App. 2015); Stoneledge at Lake Keowee Owners’ Ass’n. Inc. v. Builders 


FirstSource-Se. Grp., 413 S.C. 630, 776 S.E.2d 434 (Ct. App. 2015). Horton has not presented any 


evidence showing any damages that could show its claims are more than disguised indemnity 


claims. See id. The record supports only the conclusion that Horton’s claims are disguised 
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indemnity claims, and, therefore, Horton’s claims for breach of contract, breach of express or 


implied warranties, and negligence/gross negligence/recklessness should be dismissed.  


III. Horton’s claim for contractual indemnity fails as a matter of law. 


 


The language contained in a contract must “clearly and unequivocally” provide for the 


indemnification of Horton’s concurrent or sole negligence. Concord & Cumberland Horizontal 


Prop. Regime v. Concord & Cumberland, LLC, 424 S.C. 639, 819 S.E.2d 166 (Ct. App. 2018), 


reh’g denied (Oct. 19, 2018). The contractual indemnity language contained within the contract 


fails to meet the “clear and unequivocal” standard required under Concord & Cumberland. 


Specifically, the indemnity provision fails to clearly and unequivocally state whether Galloway-


Bell is required to indemnify Horton for its concurrent or sole negligence. See id. Therefore, 


Horton’s claim for contractual indemnity should be dismissed.  


This Court finds there is no genuine issue as to any material fact as to DR Horton’s Third-


Party Complaint against Galloway-Bell, and that the moving party is entitled to judgment as a 


matter of law, pursuant to Rule 56(c). SCRCP. Therefore, it is hereby ORDERED that Galloway-


Bell’s Motion for Summary Judgment as to all of D.R. Horton’s third-party claims is GRANTED 


and D.R. Horton’s Third-Party Complaint against Galloway-Bell is DISMISSED WITH 


PREJUDICE. 


IT IS SO ORDERED, this               day of                    2023. 


 


       ________________________________ 


       The Honorable Judge Sprouse 
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Natalie Zitek, individually, and on behalf of 


all others similarly situated 


  


D.R. Horton, Inc., et al. 


PLAINTIFF(S)  DEFENDANT(S) 
 


 


 


Submitted by: Jeffrey Ross, Counsel for Galloway-Bell, Inc. 
 


Attorney for :  Plaintiff          Defendant 


or 


 Self-Represented Litigant 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  See Page 2 for additional information. 
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:       
 


ORDER INFORMATION 


This order  ends  does not end the case.   


Additional Information for the Clerk :  Judge Sprouse granted Galloway-Bell’s Motion for Summary 


Judgment at the pre-trial hearings held on September 1, 2023 


       


 


 


INFORMATION FOR THE JUDGMENT INDEX  


Complete this section below when the judgment affects title to real or personal property or if any amount 


should be enrolled.  If there is no judgment information, indicate “N/A” in one of the boxes below. 


Judgment in Favor of 


(List name(s) below)  
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(List name(s) below) 
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(List amount(s) below) 


            $      


            $      


            $      
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The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this 


form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 


or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. 


Note: Title abstractors and researchers should refer to the official court order for judgment details. 


E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page. 


 


               


Circuit Court Judge  Judge Code  Date 


 


       


For Clerk of Court Office Use Only  
 


 


This judgment was entered on the       day of      , 20      and a copy mailed first class or 


placed in the appropriate attorney’s box on this       day of      , 20     to attorneys of record or  


to parties (when appearing pro se) as follows: 


 


 


             


             


             


ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 


   
  CLERK OF COURT  


 


Court Reporter:       
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 


Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 


of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. 
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THE STATE OF SOUTH CAROLINA 


 
In the Court of Appeals 


________________________________ 
 


APPEAL FROM ANDERSON COUNTY 
Court of Common Pleas 


 
Hon. R. Scott Sprouse, Circuit Court Judge 


 
_________________________ 


 
CASE NO. 2019-CP-04-01942 
_________________________ 


 
 
Natalie Zitek, individually, and on behalf of others 
similarly situated……………………………………………………………. Plaintiff,  


v. 
 
D.R. Horton, Inc., Jane Doe #1-10; and John Doe #1-50, …………………. Defendants, 
 
D.R. Horton, Inc., ……………………………………………….…………. Third-Party Plaintiff, 


 
 vs 
 
A&J Framing, Inc.;  
A-Z, Inc.;  
AJ Landscaping & Grading, LLC, A/K/A AJ Landscaping & Grading, LLC;  
Allpro Textures, LLC;  
Alpha E.M.C.; 
Alpha Omega Construction Group, Inc.;  
American Concrete And precast, Inc.; A/K/A ACP Concrete, Inc.;  
Atlanta Floor Designs Center;  
A Grade Above Others, LLC;  
BFK Builders, Inc.;  
BMC East LLC D/B/A Coleman Floor, LLC;  
Brand-Vaughn Lumber Co, Inc.;  
Bravo Carpenters, Inc.;  
Builders Designhouse, LLC;  
Builders FirstSource Southeast Group, LLC, A/K/A Builders FirstSource, Inc.;  
Builders Services Group, LLC F/K/A Masco Contractor Services Central Inc. F/K/A Gale 
Industries, Inc. D/B/A Gale Contractor Services; 
Cannaday Siding & Gutter, Inc.;  
Caryl Mechanics II, Inc., A/K/A Caryl Mechanicals, Inc.;  
CBU Enterprises, Inc.;  
Cortes Painting, LLC;  
CPI Security Systems, Inc.;  
Dom Group, LLC;  







 2 


Dupree Plumbing Company, Inc.; 
Ferguson Enterprises, Inc.;  
Five Star Construction Inc.;  
Five Star Foundations, LLC;  
Galloway-Bell, Inc. A/K/A Galloway-Bell Inc. II;  
GBS Building Supply – Us LBM, LLC, F/K/A/GBS Building Supply, Inc.;  
General Shale Brick Inc.;  
Get Floored, LLC;  
Greener Pastures, Inc., A/K/A Greener Pastures of Aiken, LLC;  
Installed Building Products, LLC A/K/A Installed Building Products II, LLC; 
IBP Asset, LLC D/B/A Blue Ridge Building Products;  
JLS Masonry, Inc.;  
Kings Landscaping, LLC;  
L&M Electric, Inc.;  
Lade-Danlar, Inc.;  
Landshapers, LLC; 
Lansing Building Products, Inc.;  
Long Heating & Air Conditioning, Inc.;  
M&L General Construction, LLC, A/K/A M&L General Construction, Inc.;  
M&L Reyna Construction, LLC;  
M&M Foundations, LLC;  
Manale Landscaping, LLC;  
MJ Cowboys, LLC;  
Nazareth Builders, LLC;  
NB Contractors, LLC;  
Poinsett Development, LLC;  
Poinsett Homes, LLC;  
P&L Enterprises, LLC;  
P&T Construction, Inc., A/K/A P&T Construction, Inc.;  
Probuild Company, LLC A/K/A Probuild Holdings, Inc.;  
Rite Rug Co.;  
Rodney Howard Grading, Inc. A/K/A Rodney Howard Grading Co.;  
Sandlapper Concrete, LLC;  
Silver Line Building Products Corporation; 
Sodfather Inc., Landscape Contractors;  
Stock Building Supply, LLC;  
Topbuild Home Services., Inc., A/K/A Gale Contractors Service;  
Tucker Materials, Inc., A/K/A Gypsum;  
UTM Enterprises, Inc;  
and  
Willow Tree Landscaping, Inc ………………………………............. Third-Party Defendants 
 
and 
 
Aaron D. Peris; 
Harrelson Painting, LLC; 
Huttig Building Products; et al …………………………………… Fourth and Fifth-Party 
         Defendants and Plaintiffs 
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D.R. HORTON, INC………………………………………………………. Appellant 
 
 
 
Galloway-Bell, Inc. A/K/A Galloway-Bell Inc. II ..…………………………Respondent 
 


____________________________ 
 


AMENDED PROOF OF SERVICE 
____________________________ 


 
The undersigned does hereby certify that on October 26, 2023, a copy of the Notice of 
Appeal and all Orders were served by email on all counsel of record as follows and filed with 
the Clerk of Court for Anderson County Court of Common Pleas via electronic filing.  


 
        
 Dated October 26, 2023   s/Carl F. Muller     


Carl F. Muller, SC Bar #4131 
       Carl F. Muller, Attorney-at-Law, P.A. 
       PO Box 1717 
       Greenville, SC 29602-1717 
       864-991-8904 Phone 
       864-751-2831 FAX 
       carl@carlmullerlaw.com 
       Attorney for Appellant D.R. Horton, Inc. 
 
 


s/John T. Crawford         
John T. Crawford Jr. (SC Bar # 69682) 
Jason Imhoff (SC Bar # 69355) 
Kimila L. Wooten (SC Bar #64516) 
704 E. McBee Ave. 
Greenville, SC 29601 
(864) 242-4899 
(864) 242-4844 (fax) 
Crawford@conlaw.com 
Imhoff@conlaw.com 
wooten@conlaw.com 
Attorneys for Appellant D.R. Horton, Inc. 


 



mailto:carl@carlmullerlaw.com

mailto:Crawford@conlaw.com

mailto:Imhoff@conlaw.com

mailto:wooten@conlaw.com
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Respondent Counsel: 
 
Jeffrey A. Ross, Esquire  
Philip P. Cristaldi, III, Esquire  
Ross & Cristaldi, LLC 
863 Coleman Blvd., Suite B  
Mt. Pleasant, SC 29464  
jross@rclawsc.com 
pcristaldi@rclawsc.com 
esheets@rclawsc.com 
bmyers@rclawsc.com 
ewelk@rclawsc.com 
imyers@rclawsc.com 
kbarnes@rclawsc.com 
bdeshields@rclawsc.com 
Attorneys for Respondent Third-Party Defendant Galloway-Bell, Inc.  
a/k/a Galloway-Bell, Inc. II 
 
Other Counsel of Record: 
 
N. Keith Emge, Jr., Esquire  
Jessica W. Stratta, Esquire  
Resnick & Louis, P.C. 
146 Fairchild Street, Suite 130 
Charleston, SC 29492 
cemge@rlattorneys.com  
jstratta@rlattorneys.com 
vmyers@rlattorneys.com 
mjustman@rlattorneys.com 
Attorneys for Third-Party Defendant Builder Services Group, LLC  
f/k/a Masco Contractor Services Central, Inc. f/k/a Gale Industries, Inc.  
d/b/a Gale Contractor Services 
 
Everett A. Kendall, II, Esquire  
Jordan Davis, Esquire  
Scott W. Giblin, Esquire 
Murphy & Grantland, P.A. 
4406-B Forest Drive  
Columbia, SC 29206 
rkendall@murphygrantland.com  
jcdavis@murphygrantland.com 
sgiblin@murphygrantland.com 
mtaylor@murphygrantland.com 
mtinsley@murphygrantland.com 
Attorneys for Third-Party Defendants Installed Building Products, LLC 
a/k/a Installed Building Products II, LLC; and IBP Asset, LLC  



mailto:cemge@rlattorneys.com

mailto:jstratta@rlattorneys.com

mailto:vmyers@rlattorneys.com

mailto:rkendall@murphygrantland.com

mailto:jcdavis@murphygrantland.com

mailto:sgiblin@murphygrantland.com

mailto:mtaylor@murphygrantland.com

mailto:mtinsley@murphygrantland.com
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d/b/a Blue Ridge Building Products, LLC 
 
Blinn Lawrence Cushman, Esquire 
Elizabeth Ann Martineau, Esquire 
Lee Thomas, Esquire 
Martineau King 
8701 Red Oak Blvd., Ste. 100 
Charlotte, NC 28217 
bcushman@martineauking.com 
emartineau@martineauking.com  
lthomas@martineauking.com  
mpitts@martineauking.com  
bdeshields@rclawsc.com  
Attorneys for Third-Party Defendants JLS Masonry, Inc.  



mailto:bcushman@martineauking.com

mailto:emartineau@martineauking.com

mailto:lthomas@martineauking.com

mailto:mpitts@martineauking.com
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From: Court Of Appeals Filings <ctappfilings@sccourts.org> 
Sent: Wednesday, October 25, 2023 4:55 PM
To: Stacy Davis <SDavis@LegalEagleInc.com>; Court Of Appeals Filings <ctappfilings@sccourts.org>
Cc: Carl Muller <carl@carlmullerlaw.com>; John Crawford <crawford@conlaw.com>;
imhoff@conlaw.com; Kim Wooten <wooten@conlaw.com>; cemge@rlattornevs.com; Jessica Stratta
<jstratta@rlattorneys.com>; vmyers@rlattorneys.com; Michelle Justman
<mjustman@rlattorneys.com>; Jeff Ross <jross@rclawsc.com>; pcristaldi@rclawsc.com; E. Sheets
<esheets@rclawsc.com>; Bobbi Myers <bmyers@rclawsc.com>; ewelk@rclawsc.com; Isabella Myers
<imyers@rclawsc.com>; kbarnes@rclawsc.com; Brenten DeShields <bdeshields@rclawsc.com>;
rkendall@murphvgrantland.com; jcdavis@murphygrantland.com; Scott Giblin
<sgiblin@murphygrantland.com>; M. Taylor <mtaylor@murphygrantland.com>; Miriam Tinsley
<mtinsley@murphygrantland.com>; emartineau@martineauking.com; Lee Thomas
<lthomas@martineauking.com>; Marybeth Pitts <mpitts@martineauking.com>
Subject: RE: Notice of Appeal - CASE NO. 2019-CP-04-01942
 
Dear Counsel:
 
The Court has received your filing. A stamped copy is attached for your records.
 
Thank you.
 
From: Stacy Davis <SDavis@LegalEagleInc.com> 
Sent: Wednesday, October 25, 2023 4:34 PM
To: Court Of Appeals Filings <ctappfilings@sccourts.org>
Cc: Carl Muller <carl@carlmullerlaw.com>; John Crawford <crawford@conlaw.com>;
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Subject: Notice of Appeal - CASE NO. 2019-CP-04-01942
 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***

Dear Clerk,
 
The following documents are being served and filed on behalf of Attorney Carl F. Muller. Please find
attached for SERVICE & FILING:
 

Notice of Appeal
Form 4 Order dated and filed September 27, 2023
Expanded Order dated and filed September 27, 2023
PROOF OF SERVICE

 
By copy of this email, all counsel are being served. Should you need any additional information,
please contact Attorney Carl F. Muller at carl@carlmullerlaw.com or 864-991-8904.
 
Thank you,
 
Stacy Davis | Litigation Support Manager
Phone: (864) 467-1373
Production: greenville@legaleagleinc.com
Email: sdavis@legaleagleinc.com
Address: 107 LeGrand Blvd., Greenville, SC

29607
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Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use
by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly
prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast, a leader in email security and cyber resilience. Mimecast integrates email defenses with brand
protection, security awareness training, web security, compliance and other essential capabilities. Mimecast
helps protect large and small organizations from malicious activity, human error and technology failure; and
to lead the movement toward building a more resilient world. To find out more, visit our website.

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or
disseminate this message or any attachment. If you have received this message in error, please
contact the sender immediately and delete all copies of the message and any attachments.
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