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FORM 4  

STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  

COUNTY OF       

IN THE COURT OF COMMON PLEAS      CASE NO.        
 

 

      

  

      

PLAINTIFF(S)  DEFENDANT(S) 
 

 

DISPOSITION TYPE (CHECK ONE) 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered.  
 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 

 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  

   Other       
 

  STAYED DUE TO BANKRUPTCY 

 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 

by the Court:  

 

ORDER INFORMATION 

This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
 

 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 

 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

04/25/2023

✔

2022CP4002586

This matter came before the Court on Defendant's motion to dismiss or to compel arbitration.   The parties submitted various
exhibits including various governing documents. The parties signed a Subscription for Membership governing the two Plaintiff
corporations.  These two documents require arbitration and are signed by both parties. The document states that the subscription
is "governed by the laws of the State of South Carolina and the Operating Agreement for [the two corporations] which [are]
incorporated herein by reference, and hereby agrees to be bound by the same."  The requirement for arbitration states that "any
claim or dispute arising out of or related to this agreement or breach thereof ... shall be settled by arbitration... ."  The language
requiring arbitration does not clearly apply to the Operating Agreement. The Subscription Agreements do not appear to
substantively govern the issues raised in the Complaint.(see page 2)

Donivon GlassburnCapella Capital Llc et al

Richland

✔✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  

 

 

 

 

 

 

 

  

  

Additionally, the Operating Agreement produced to the Court was only signed by
Defendant.  No Operating Agreement with Plaintiff's signature was provided to the
Court. This Court also notes that the Operating Agreement submitted does not have any
provision requiring or referencing arbitration.
This motion was filed in lieu of an Answer to the Complaint. Based upon the information
presented at this point in the litigation, the motion to dismiss or compel arbitration is
DENIED.
AND IT IS SO ORDERED.
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Richland Common Pleas

Case Caption: Capella Capital Llc , plaintiff, et al vs Donivon  Glassburn

Case Number: 2022CP4002586

Type: Order/Electronic Form 4

IT IS SO ORDERED!

s/ Alison Renee Lee

Electronically signed on 2023-04-25 10:25:06     page 3 of 3
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FORM 4  

STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  

COUNTY OF       

IN THE COURT OF COMMON PLEAS      CASE NO.        
 

 

      

  

      

PLAINTIFF(S)  DEFENDANT(S) 
 

 

DISPOSITION TYPE (CHECK ONE) 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered.  
 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 

 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  

   Other       
 

  STAYED DUE TO BANKRUPTCY 

 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 

by the Court:  

 

ORDER INFORMATION 

This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
 

 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 

 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

05/18/2023

✔

2022CP4002586

This matter is before me on a motion by Defendant Donicon Glassburn to alter or
amend the order denying his motion to dismiss or to compel arbitration.  After
considering the arguments of counsel for Defendant, this Court finds no basis to
reconsider the decision. Therefore, the motion is DENIED.

Donivon GlassburnCapella Capital Llc et al

Richland
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  

 

 

 

 

 

 

 

  

  

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2023 M

ay 18 10:22 A
M

 - R
IC

H
LA

N
D

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2022C
P

4002586

ROA  005



Richland Common Pleas

Case Caption: Capella Capital Llc , plaintiff, et al vs Donivon  Glassburn

Case Number: 2022CP4002586

Type: Order/Electronic Form 4

IT IS SO ORDERED!

s/ Alison Renee Lee

Electronically signed on 2023-05-18 09:42:10     page 3 of 3
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

      ) IN THE FIFTH JUDICIAL CIRCUIT  

COUNTY OF RICHLAND    ) CASE NO.:  2022-CP-40-2586 

 

Capella Capital, LLC, Capella Carolinas, 

LLC and Michael Lindley, 

                           

Plaintiffs, 

 

  v. 

 

Donivon Glassburn, 

 

Defendant.   

                                         

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

NOTICE OF MOTION AND 

MOTION TO DISMISS, OR IN 

THE ALTERNATIVE, TO 

COMPEL ARBITRATION  

 

 PLEASE TAKE NOTICE THAT Defendant Donivon Glassburn (“Defendant”), by and 

through undersigned counsel, will move before the Presiding Judge in the Richland County Court 

of Common Pleas in Columbia, South Carolina, as soon as the parties may be heard, for an Order 

dismissing Plaintiffs’ Complaint pursuant to Rule 12(b)(1) and 12(b)(6) of the South Carolina 

Rules of Civil Procedure or, in the alternative, for an Order staying this matter and compelling 

Plaintiffs to engage in arbitration pursuant to South Carolina Code Section 15-48-20 and the 

Federal Arbitration Act, 9 U.S.C. Section 3, in accordance with the Subscription for Membership 

in Cappella Carolinas, LLC (“Subscription Agreement”) attached hereto as Exhibit A, and any 

arbitration agreements in the agreements referenced in the Complaint, including without limitation 

paragraph 10. 

 The grounds for this motion are that this Court lacks subject matter jurisdiction over the 

controversy described in the Complaint and the Complaint fails to state a claim upon which relief 

may be granted because the Subscription Agreement contains the following arbitration provision:  
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Page 2 of 3 

Any claim or dispute arising out of or relating to this agreement or the breach thereof shall 

be settled by arbitration in the State of South Carolina in accordance with the rules and 

regulations then applicable to the American Arbitration Association governing three-

member panels.  The parties hereto agree to be bound by the award in such arbitration and 

judgment upon the award rendered by the arbitrators may be entered in any court having 

jurisdiction thereof. 

 

This dispute arises from and relates to the Subscription Agreement and the Operating 

Agreement of Cappella Carolinas LLC which is specifically referenced in the Subscription 

Agreement and is thus subject to the arbitration provision. The Complaint also alleges that Plaintiff 

Lindley acquired his claimed interest in the Cappella Carolinas LLC and Cappella Capital in 

various ways including through “executed Subscription for Membership Agreements.” South 

Carolina law favors arbitration provisions. See Towles v. United HealthCare Corp., 338 S.C. 29, 

34, 524 S.E.2d 839, 842 (Ct. App. 1999). A motion to compel arbitration made pursuant to an 

arbitration clause in a written contract should only be denied where the clause is not susceptible to 

any interpretation which would cover the asserted dispute. Zabinski v. Bright Acres Assocs., 346 

S.C. 580, 553 S.E.2d 110 (2001). The parties should be compelled into arbitration as the parties 

have a dispute concerning their rights and obligations under the subscription agreements 

referenced in the Complaint. Nothing in this motion should be construed as an admission of any 

substantive allegations and claims in Plaintiff's Complaint, all of which are denied.  

This motion is further supported by all pleadings, Exhibit A attached to this motion, any 

additional agreements that are located subsequent to the filing of this motion, reply or supplemental 

affidavits filed prior to the hearing on this motion and any memorandum of law to be filed as well 

as all applicable law and such further proof and testimony as may hereafter be offered at a hearing 

on this motion. 
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     s/John A. Massalon    

     John A. Massalon (SC Bar #10279) 

     Carissa J. Steichen (SC Bar #104264) 

     WILLS MASSALON & ALLEN LLC 

     Post Office Box 859 

     Charleston, South Carolina  29402 

     (843) 727-1144 

     jmassalon@wmalawfirm.net  

     csteichen@wmalawfirm.net  

 

     ATTORNEYS FOR DEFENDANT 

 

CHARLESTON, SC 

 

August 15, 2022 
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Exhibit “A” 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

      ) IN THE FIFTH JUDICIAL CIRCUIT  

COUNTY OF RICHLAND    ) CASE NO.:  2022-CP-40-2586 

 

Capella Capital, LLC, Capella Carolinas, 

LLC and Michael Lindley, 

                           

Plaintiffs, 

 

  v. 

 

Donivon Glassburn, 

 

Defendant.   

                                         

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

NOTICE OF SUPPLEMENTAL 

MOTION AND SUPPLEMENTAL 

MOTION TO DISMISS, OR IN 

THE ALTERNATIVE, TO 

COMPEL ARBITRATION  

 

 PLEASE TAKE NOTICE THAT Defendant Donivon Glassburn (“Defendant”), by and 

through undersigned counsel, will move before the Presiding Judge in the Richland County Court 

of Common Pleas in Columbia, South Carolina, as soon as the parties may be heard, for an Order 

dismissing Plaintiffs’ Complaint pursuant to Rule 12(b)(1) and 12(b)(6) of the South Carolina 

Rules of Civil Procedure or, in the alternative, for an Order staying this matter and compelling 

Plaintiffs to engage in arbitration pursuant to South Carolina Code Section 15-48-20 and the 

Federal Arbitration Act, 9 U.S.C. Section 3, in accordance with the Subscription for Membership 

in Cappella Carolinas, LLC and in Capella Capital, LLC (“Subscription Agreements”) attached 

hereto as Exhibit A and Exhibit B, respectively, and any arbitration agreements in the agreements 

referenced in the Complaint, including without limitation paragraph 10. 

 The grounds for this motion are that this Court lacks subject matter jurisdiction over the 

controversy described in the Complaint and the Complaint fails to state a claim upon which relief 

may be granted because the Subscription Agreements contain the following arbitration provision:  
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Any claim or dispute arising out of or relating to this agreement or the breach thereof shall 

be settled by arbitration in the State of South Carolina in accordance with the rules and 

regulations then applicable to the American Arbitration Association governing three-

member panels.  The parties hereto agree to be bound by the award in such arbitration and 

judgment upon the award rendered by the arbitrators may be entered in any court having 

jurisdiction thereof. 

 

This dispute arises from and relates to the Subscription Agreements and the Operating 

Agreements of Cappella Carolinas LLC and Capella Capital LLC. The Operating Agreements of 

these companies are specifically referenced in each Subscription Agreement and are thus subject 

to the arbitration provision. The Complaint also alleges that Plaintiff Lindley acquired his claimed 

interest in the Cappella Carolinas LLC and Cappella Capital in various ways including through 

“executed Subscription for Membership Agreements.” South Carolina law favors arbitration 

provisions. See Towles v. United HealthCare Corp., 338 S.C. 29, 34, 524 S.E.2d 839, 842 (Ct. 

App. 1999). A motion to compel arbitration made pursuant to an arbitration clause in a written 

contract should only be denied where the clause is not susceptible to any interpretation which 

would cover the asserted dispute. Zabinski v. Bright Acres Assocs., 346 S.C. 580, 553 S.E.2d 110 

(2001). The parties should be compelled into arbitration as the parties have a dispute concerning 

their rights and obligations under the subscription agreements referenced in the Complaint. 

Nothing in this motion should be construed as an admission of any substantive allegations and 

claims in Plaintiffs’ Complaint, all of which are denied.  

This motion is further supported by all pleadings, Exhibits A and B attached to this motion, 

any additional agreements that are located subsequent to the filing of this motion, reply or 

supplemental affidavits filed prior to the hearing on this motion and any memorandum of law to 

be filed as well as all applicable law and such further proof and testimony as may hereafter be 

offered at a hearing on this motion. 
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     s/John A. Massalon    

     John A. Massalon (SC Bar #10279) 

     Carissa J. Steichen (SC Bar #104264) 

     WILLS MASSALON & ALLEN LLC 

     Post Office Box 859 

     Charleston, South Carolina  29402 

     (843) 727-1144 

     jmassalon@wmalawfirm.net  

     csteichen@wmalawfirm.net  

 

     ATTORNEYS FOR DEFENDANT 

 

CHARLESTON, SC 

 

August 30, 2022 
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Exhibit “A” 
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Exhibit “B” 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

      ) IN THE FIFTH JUDICIAL CIRCUIT  

COUNTY OF RICHLAND    ) CASE NO.:  2022-CP-40-2586 

 

Capella Capital, LLC, Capella Carolinas, 

LLC and Michael Lindley, 

                           

Plaintiffs, 

 

  v. 

 

Donivon Glassburn, 

 

Defendant.   

                                         

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

DEFENDANT’S MEMORANDUM 

IN SUPPORT OF MOTION TO 

DISMISS OR COMPEL 

ARBITRATION 

 

 Defendant Donivon Glassburn (“Defendant”), through undersigned counsel, hereby 

submits this memorandum in support of his motion to dismiss the complaint filed by Plaintiffs 

Capella Capital, LLC, Capella Carolinas, LLC, and Michael Lindley (collectively “Plaintiffs”), or 

in the alternative, compel arbitration filed on August 15, 2022, as supplemented by his August 30, 

2022 motion. For the reasons stated herein, the Court should dismiss the case pursuant to Rules 

12(b)(1) and 12(b)(6) of the South Carolina Rules of Civil Procedure. In the alternative, the Court 

should issue an Order staying this matter and compelling Plaintiffs to engage in arbitration 

pursuant to South Carolina Code Section 15-48-20 and the Federal Arbitration Act, 9 U.S.C.  

BACKGROUND 

This lawsuit is a derivative action filed by Mr. Lindley on behalf of the two companies 

Capella Capital, LLC (“Capital”) and Capella Carolinas, LLC (“Carolinas”). Capital was formed 

in July 2012 by Glassburn and Lindley to be the ownership company of future bingo hall 

acquisitions and/or real estate. Carolina owns and operates about eighteen bingo halls in South 
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Carolina. Capital owns 20% of two halls in Colorado and also owns some real estate here in South 

Carolina and in Alabama.  

Glassburn has performed all the work to operate the South Carolina bingo halls. For the 

most part, Lindley has been silent and his contact with Glassburn has been sporadic. Over the 

years, issues arose between Glassburn and Lindley over the management of the business and 

operations of the bingo halls. Among other things, Lindley has misrepresented the amount that he 

has worked and accused Glassburn of using company assets for himself. After some time, the 

issues between Lindley and Glassburn came to a head. Lindley filed this lawsuit on behalf of 

Capital and Carolinas, on May 17, 2022, requesting an injunction, an accounting, and appointment 

of a receiver and alleging claims of conversion, fraud, breach of fiduciary duty, and breach of duty 

warranting disassociation. Glassburn denies any and all allegations that he is liable to the Plaintiffs.  

On August 15, 2022, Glassburn filed the present motion to dismiss or compel arbitration. 

The Parties executed Subscription for Membership Agreements for both Capital and Carolinas 

(“Subscription Agreements”) in 2014. The Subscription Agreements, attached hereto as Exhibits 

A and B respectively, contain the following arbitration provision (“Arbitration Provision”):  

Any claim or dispute arising out of or relating to this agreement or the breach thereof shall 

be settled by arbitration in the State of South Carolina in accordance with the rules and 

regulations then applicable to the American Arbitration Association governing three-

member panels.  The parties hereto agree to be bound by the award in such arbitration and 

judgment upon the award rendered by the arbitrators may be entered in any court having 

jurisdiction thereof. 

 

 This provision is found on page 3 of the Capital Subscription Agreement and on page 2 of 

the Carolina Subscription Agreement. 

ARGUMENT 

 South Carolina law favors arbitration provisions. See Towles v. United HealthCare Corp., 

338 S.C. 29, 34, 524 S.E.2d 839, 842 (Ct. App. 1999). "There is a strong presumption in favor of 
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the validity of arbitration agreements because of the strong policy favoring arbitration." Hall v. 

Green Tree Servicing, LLC, 413 S.C. 267, 274, 776 S.E.2d 91, 95 (Ct. App. 2015) (citing Cape 

Romain Contractors, Inc. v. Wando E., LLC, 405 S.C. 115, 125, 747 S.E.2d 461, 466 (2013) 

(internal citations omitted)). Any doubt as to whether this claim is subject to arbitration must be 

resolved in favor of arbitration. Hall, 413 S.C. 267, 275, 776 S.E.2d 91, 96. A motion to compel 

arbitration made pursuant to an arbitration clause in a written contract should only be denied where 

the clause is not susceptible to any interpretation which would cover the asserted dispute. Zabinski 

v. Bright Acres Assocs., 346 S.C. 580, 553 S.E.2d 110 (2001).   

 The Court should dismiss this action pursuant to Rules 12(b)(1) and 12(b)(6) for lack of 

subject matter jurisdiction and failure to state a claim upon which relief may be granted due to the 

Arbitration Provision requiring resolution of any claim or dispute to take place in arbitration and 

not in the Court of Common Pleas. In the alternative, the Court should issue an Order staying this 

matter and compelling Plaintiffs to engage in arbitration pursuant to South Carolina Code Section 

15-48-20 and the Federal Arbitration Act, 9 U.S.C.  

 Under S.C. Code Ann. Section 15-48-10, “a written agreement to submit any existing 

controversy to arbitration or a provision in a written contract to submit to arbitration any 

controversy thereafter arising between the parties is valid, enforceable and irrevocable.” See S.C. 

Code Ann. 15-48-10(a). “Notice that a contract is subject to arbitration pursuant to this chapter 

shall be typed in underlined capital letters, or rubber-stamped prominently, on the first page of the 

contract and unless such notice is displayed thereon the contract shall not be subject to arbitration.” 

Id. Here, the Subscription Agreements are executed by both Glassburn and Lindley. Each 

Subscription Agreement contains a provision on the first page of each document stating that the 

contract is subject to mandatory arbitration in accordance with S.C. Code Ann. 15-48-10(a).  
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 Furthermore, each Subscription Agreement is clear “Any claim or dispute arising out of or 

relating to [the agreements] or the breach thereof shall be settled by arbitration…” See page 3 of 

Capital Subscription Agreement and page 2 of Carolinas Subscription Agreement. Based on the 

allegations of the Complaint, this dispute arises from and relates to the Subscription Agreements 

and Operating Agreements of Capital and Carolinas. The Operating Agreements of these 

companies are specifically referenced in each Subscription Agreement and are thus subject to the 

arbitration provision. Further, the complaint specifically alleges that Lindley acquired his claimed 

interest in Carolinas and Capital, which Defendant denies, in various ways including through 

“executed Subscription for Membership Agreements.” See Complaint, para 10. Therefore, the 

claims in this lawsuit are subject to mandatory arbitration.  

CONCLUSION 

 For the reasons stated herein and argument of counsel at a hearing on this matter, Defendant 

respectfully requests the Court dismiss the case pursuant to Rules 12(b)(1) and 12(b)(6) of the 

South Carolina Rules of Civil Procedure or, in the alternative, issue an Order staying this matter 

and compelling Plaintiffs to engage in arbitration. 

 

 

     s/John A. Massalon    

     John A. Massalon (SC Bar #10279) 

     WILLS MASSALON & ALLEN LLC 

     Post Office Box 859 

     Charleston, South Carolina  29402 

     (843) 727-1144 

     jmassalon@wmalawfirm.net  

 

     ATTORNEYS FOR DEFENDANT 

 

CHARLESTON, SC 

 

January 18, 2023 
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Exhibit “A” 
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Exhibit “B” 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

      ) IN THE FIFTH JUDICIAL CIRCUIT 

COUNTY OF RICHLAND   ) CASE NO.: 2022-CP-40-2586 

 

Capella Capital, LLC, Capella Carolinas, ) 

LLC and Michael Lindley,   ) 

      ) 

   Plaintiffs,  ) 

      ) 

v.      ) PLAINTIFFS’ MEMORANDUM IN  

      ) OPPOSITION TO DEFENDANT’S 

Donivon Glassburn    ) MOTION TO DISMISS, OR IN THE  

      ) ALTERNATIVE, TO COMPEL 

   Defendants.  ) ARBRITATION 

____________________________________) 

 

INTRODUCTION  

 

The lawsuit involves a dispute between Michael Lindley and Donivon Glassburn over 

ownership and control of two South Carolina entities, Capella Capital, LLC and Capella 

Carolinas, LLC (collectively referred to herein as “the LLCs”).  On July 7, 2012, Lindley and 

Glassburn formed Capella Capital, LLC, to, among other business, purchase and potentially 

develop commercial real estate and retail centers, purchase and service ATM machines, and 

purchase bingo video equipment.  On March 23, 2013, Lindley and Glassburn formed Capella 

Carolinas, LLC, for the sole purpose of purchasing 100% of the stock and membership interests 

in twelve (12) South Carolina entities/corporations to continue the operation of various charitable 

bingo facilities in the State of South Carolina.   

In the initial years following the formation of the LLCs, Lindley and Glassburn each 

participated in the operational planning and financial decisions involving the bingo halls and 

related businesses, and their membership interests were reflected in the tax filings for the entities. 

In recent years, Michael Lindley asserts that Mr. Glassburn operated the LLCs for his own 

personal benefit without regard to Lindley’s membership interest nor in furtherance of the best 
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interest of the business of the LLCs.  After attempts at resolving these issues, Mr. Lindley filed 

this lawsuit and brings claims against Mr. Glassburn for conversion, fraud, breach of fiduciary 

duty and breach of duty warranting disassociation.  The wrongful acts asserted are extensive but 

generally relate to Glassburn denying Lindley access to LLC records and financial and 

operational input as well as Glassburn’s self-dealing in using LLC proceeds and assets for 

personal benefit.  The damages suffered by Lindley are in the millions of dollars.   

DEFENDANT’S MOTION TO DISMISS AND TO COMPEL ARBITRATION 

 

   Defendant responded to the Plaintiff’s Complaint with a Motion to Dismiss or Compel 

Arbitration and submitted a memorandum in support. In his Memorandum, Defendant admits 

that the Parties signed Subscription for Membership Agreements for the LLCs.  (The 

“Subscription Agreements”). See Defendant’s Memorandum in Support of Motion to Dismiss or 

Compel Arbitration, page 2, second full paragraph. The Subscription Agreements are attached 

hereto as Exhibit A and B.) The Subscription Agreements do contain the following arbitration 

provision: 

Any claim or dispute arising out of or relating to this agreement or the breach 

thereof shall be settled by arbitration in the State of South Carolina in accordance 

with the rules and regulation then applicable to the American Arbitration 

Association governing three-member panels.  The parties hereto agree to be 

bound by the award in such arbitration and judgment upon the award rendered by 

the arbitrators may be entered in any court having jurisdiction thereof. 

 

This provision is found on page 3 of the Capital Subscription Agreement and on page 2 of the 

Carolina Subscription Agreement. 

 

Lindley admits to signing the Subscription Agreements which also show the Parties 

intended that both Lindley and Glassburn would own a 50% interest in the LLCs.  The 

Subscription Agreements also incorporate purported Operating Agreements for each of the LLCs 

requiring that the Parties are bound by the terms as members.  See page 3 of the Subscription 
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Agreement for Capella Capital, LLC and Capella Carolinas, LLC attached hereto as Exhibit A 

and B.  Glassburn does not submit the Operating Agreements for the LLCs as part of his 

Memorandum in Support of its Motion to Dismiss or Compel Arbitration.   Through the limited 

exchange of materials in this case, Lindley has only received an alleged Operating Agreement 

for Capella Carolinas, LLC.  Attached hereto as Exhibit C.  Lindley denies the legitimacy of the 

Operating Agreement which is signed solely by Glassburn on April 1, 2014.  No Operating 

Agreement for Capella Capital, LLC has been offered, and Lindley asserts that Glassburn, in 

furtherance of his efforts to control and solely benefit from the LLCs business, never agreed to 

sign any operating agreements for which the Parties are bound.   

Importantly for the Court’s consideration, Glassburn is asking the Court to compel 

arbitration based on the provisions of the Subscription Agreements signed by the Parties at the 

same time Glassburn is denying the legitimacy of the Subscription Agreements. On page 4 of his 

Memorandum in Support of his Motion to Dismiss or Compel Arbitration, Glassburn states: 

[t]he Operating Agreements of these companies are specifically referenced in each 

Subscription Agreement and are thus subject to the arbitration provision. Further, the 

complaint specifically alleges that Lindley acquired his claimed interest in Carolinas 

and Capital, which Defendant denies, in various way including through “executed 

Subscription for Membership Agreements.” See Defendant’s Memorandum in 

Support of Motion to Dismiss or Compel Arbitration, page 4, refencing Plaintiff’s 

Complaint, para. 10. (emphasis added).    

 

Glassburn is asking the Court to order arbitration on a document he denies binds the 

Parties and which also references Operating Agreements that either do not exist or are not signed 

by both Parties.    

ARGUMENT 

 The Court cannot compel arbitration on the Subscription Agreements when the Party 

seeking arbitration denies the Subscription Agreements bind the Parties or grant the rights set 
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forth therein.  Further, the Subscription Agreements, nor the Defendant, provide the Operating 

Agreements setting forth the Parties rights in the LLCs.  The initial inquiry to be made by the 

trial court is whether an arbitration agreement exists between the parties.  Hous. Auth. of the City 

of Columbia v. Cornerstone Hous., LLC, 356 S.C. 328, 334, 588 S.E.2d 617, 620 (Ct.App.2003).  

Such rulings are based on the contractual nature of arbitration agreements. See Towles v. United 

Healthcare Corp., 338 S.C. 29, 37, 524 S.E.2d 839, 843–44 (Ct.App.1999) (“Arbitration is 

available only when the parties involved contractually agreed to arbitrate.”). 

The South Carolina Uniform Arbitration Act (UAA) generally provides that where one 

party denies the existence of an arbitration agreement raised by an opposing party, a court must 

immediately determine whether the agreement exists in the first place. S.C. Code Ann. § 15–48–

20(a)(2005).  If no agreement is found to exist, the court must deny any application to 

arbitrate. Id. See Simpson v. MSA of Myrtle Beach, Inc., 644 S.E.2d 663, 667, 373 S.C. 14, 22 

(S.C., 2007).   

The United States Supreme Court has noted that, in limited circumstances, a court should 

assume that the parties intended the court to decide certain arbitration issues in the absence of 

“clear and unmistakable” evidence to the contrary. Green Tree Fin. Corp. v. Bazzle, 539 U.S. 

444, 452, 123 S.Ct. 2402, 156 L.Ed.2d 414 (2003) (quoting AT & T Techs., Inc. v. Commc'ns 

Workers of America, 475 U.S. 643, 649, 106 S.Ct. 1415, 89 L.Ed.2d 648 (1986)). These limited 

circumstances typically involve certain “gateway matters,” such as whether the parties have a 

valid arbitration agreement at all, or whether an arbitration clause applies to a certain type of 

controversy. Id. Thus, the prevailing authority supports the notion that courts may have at least a 

limited role where an arbitration clause otherwise applies. Simpson v. MSA of Myrtle Beach, Inc., 

644 S.E.2d 663, 667–68, 373 S.C. 14, 23 (S.C., 2007). 
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 In the case at hand, the Court cannot compel arbitration where Glassburn denies the 

viability of the very document that purports to compel the right.  Glassburn denies, in his own 

memorandum in support of compelling arbitration, the Subscription Agreements grant Lindley 

interest in the LLCs. See Defendant’s Memorandum in Support of Motion to Dismiss or Compel 

Arbitration, page 4.  Glassburn attempts to have the Court compel arbitration while at the same 

time, presumably in arbitration, retaining his right to argue that the very document purportedly 

requiring arbitration is invalid.  Therefore, the Court cannot compel arbitration or dismiss this 

case and the Defendant’s motion should be denied.    

      

       RESPECTFULLY SUBMITTED BY 

       THE LAW OFFICE OF TODD ELLIS, P.A. 

       s/Todd R. Ellis 

       Todd R. Ellis, Esq. (SC Bar No. 08888) 

       7911 Broad River Road, Suite 100 

       Irmo, South Carolina 29063 

       (803) 732-0123 phone 

       (803) 732-0124 fax 

       todd@toddellislaw.com 

 

       Attorney for The Plaintiffs 

January 25, 2023 

Irmo, South Carolina 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

      ) IN THE FIFTH JUDICIAL CIRCUIT  

COUNTY OF RICHLAND    ) CASE NO.:  2022-CP-40-2586 

 

Capella Capital, LLC, Capella Carolinas, 

LLC and Michael Lindley, 

                           

Plaintiffs, 

 

  v. 

 

Donivon Glassburn, 

 

Defendant.   

                                         

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

DEFENDANT’S SUPPLEMENTAL 

MEMORANDUM IN SUPPORT OF 

MOTION TO DISMISS OR 

COMPEL ARBITRATION 

 

 Defendant Donivon Glassburn (“Defendant”), through undersigned counsel, hereby 

submits this supplemental memorandum in support of his motion to dismiss the complaint filed by 

Plaintiffs Capella Capital, LLC, Capella Carolinas, LLC, and Michael Lindley (collectively 

“Plaintiffs”), or in the alternative, compel arbitration filed on August 15, 2022, as supplemented 

by his August 30, 2022 motion. For the additional reasons stated herein, the Court should dismiss 

the case pursuant to Rules 12(b)(1) and 12(b)(6) of the South Carolina Rules of Civil Procedure. 

In the alternative, the Court should issue an Order staying this matter and compelling Plaintiffs to 

engage in arbitration pursuant to South Carolina Code Section 15-48-20 and the Federal 

Arbitration Act, 9 U.S.C.  

 

ARGUMENT 

Plaintiffs oppose the motion on the grounds that Defendant cannot rely on the Subscription 

Agreement to request dismissal or an order compelling arbitration without agreeing that Plaintiff 

Lindley is an owner of the LLCs.  However, it is well settled that “arbitration clauses are separable 

from the contracts in which they are imbedded."  Hous. Auth. of Columbia v. Cornerstone Hous., 
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LLC, 356 S.C. 328, 338, 588 S.E.2d 617, 622 (Ct. App. 2003) (quoting Jackson Mills Inc. v. BT 

Cap. Corp., 312 S.C. 400, 403, 440 S.E.2d 877, 879 (1994)).  "The issue of [the arbitration 

clause's] validity is distinct from the substantive validity of the contract as a whole." Id. (alteration 

in original) (quoting Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 540, 542 S.E.2d 360, 364 

(2001)). "Even if the overall contract is unenforceable, the arbitration provision is not 

unenforceable unless the reason the overall contract is unenforceable specifically relates to the 

arbitration provision."  New Hope Missionary Baptist Church v. Paragon Builders, 379 S.C. 620, 

630, 667 S.E.2d 1, 6 (Ct. App. 2008) (quoting Hous. Auth. of Columbia v. Cornerstone Hous., 

L.L.C., 356 S.C. 328, 340, 588 S.E.2d 617, 623 (Ct. App. 2003); see also Smith v. D.R. Horton, 

Inc., 417 S.C. 42, 48, 790 S.E.2d 1, 4 (2016) (noting the "Prima Paint doctrine" required that "in 

conducting an unconscionability inquiry, courts may only consider the provisions of the arbitration 

agreement itself, and not those of the whole contract"); (see also Prima Paint Corp. v. Flood & 

Conklin Mfg. Co., 388 U.S. 395, 87 S. Ct. 1801, 18 L. Ed. 2d 1270 (1967).  The arbitration 

provision of the Subscription Agreements is separate and distinct from the provisions addressing 

ownership.  Therefore, this Court should dismiss this case and order the Plaintiffs to arbitration 

so that the arbitrators can decide the issues alleged in the Complaint in accordance with the 

arbitration provisions.  

Additionally, arbitration should be compelled under the Federal Arbitration Act (FAA).  

The Supreme Court has repeatedly underscored the “emphatic federal policy in favor of arbitral 

dispute resolution” embodied in the FAA.  Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 

Inc., 473 U.S. 614, 631 (1985); see also, e.g., AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 

339 (2011).  The FAA provides that written arbitration agreements involving commerce “shall be 

valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the 
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revocation of any contract.”  9 U.S.C. § 2.  For purposes of the FAA 9 U.S.C. § 1 the term 

commerce is defined as “commerce among the several States or with foreign nations, or in any 

Territory of the United States or in the District of Columbia, or between any such Territory and 

another, or between any such Territory and any State or foreign nation, or between the District of 

Columbia and any State or Territory or foreign nation.”  A party aggrieved by another’s failure to 

follow such an agreement may petition for an order compelling arbitration.  Id. § 4.  If issues in 

a pending suit are subject to arbitration, a court “shall on application of one of the parties stay the 

trial of the action until such arbitration has been had in accordance with the terms of the 

agreement.”  Id. § 3. 

A party seeking to compel arbitration must establish: “ ‘(1) the existence of a dispute 

between the parties, (2) a written agreement that includes an arbitration provision which purports 

to cover the dispute, (3) the relationship of the transaction, which is evidenced by the agreement, 

to interstate or foreign commerce, and (4) the failure, neglect or refusal of the defendant to arbitrate 

the dispute.’ ”  Am. Gen. Life & Accident Ins. Co. v. Wood, 429 F.3d 83, 87 (4th Cir. 2005) 

(quoting Adkins v. Labor Ready, Inc., 303 F.3d 496, 500-01 (4th Cir. 2002)).  Each of those 

requirements is met here.  The existence of a dispute between the Plaintiffs and the Defendant is 

articulated in the Complaint and Plaintiffs’ refusal to arbitrate is detailed in the memorandum 

opposing arbitration filed earlier today.  The agreement to arbitrate contained in both of the 

Subscription Agreements broadly applies to “[a]ny claim or dispute arising out of or relating to 

this agreement or the breach thereof …”.  The interstate commerce component is apparent from 

the allegations of the Complaint.  In paragraph 3 the Plaintiff alleges that he is a resident of the 

State of Texas and a member of the LLCs that are also named as Plaintiffs.  Paragraph 8 alleges 

that additional LLCs were formed in “South Carolina, Texas, Alabama and Colorado”.   If there 
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is any doubt that this dispute is arbitrable under the FAA, “the heavy presumption of arbitrability 

requires that when the scope of the arbitration clause is open to question, a court must decide the 

question in favor of arbitration.”  Peoples Sec. Life Ins. Co. v. Monumental Life Ins. Co., 867 

F.2d 809, 812 (4th Cir. 1989).  Accordingly, the Court should “grant [the] motion to compel 

arbitration” and stay further proceedings in this Court.  Adkins, 303 F.3d at 500. 

CONCLUSION 

 For the reasons stated herein and argument of counsel at a hearing on this matter, Defendant 

respectfully requests the Court dismiss the case pursuant to Rules 12(b)(1) and 12(b)(6) of the 

South Carolina Rules of Civil Procedure or, in the alternative, issue an Order staying this matter 

and compelling Plaintiffs to engage in arbitration. 

 

 

     s/John A. Massalon    

     John A. Massalon (SC Bar #10279) 

     WILLS MASSALON & ALLEN LLC 

     Post Office Box 859 

     Charleston, South Carolina  29402 

     (843) 727-1144 

     jmassalon@wmalawfirm.net  

 

     ATTORNEYS FOR DEFENDANT 

 

CHARLESTON, SC 

 

January 25, 2023 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

      ) IN THE FIFTH JUDICIAL CIRCUIT  

COUNTY OF RICHLAND    ) CASE NO.:  2022-CP-40-2586 

 

Capella Capital, LLC, Capella Carolinas, 

LLC and Michael Lindley, 

                           

Plaintiffs, 

 

  v. 

 

Donivon Glassburn, 

 

Defendant.   

                                         

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

DEFENDANT’S NOTICE OF AND 

MOTION TO ALTER OR AMEND 

ORDER DENYING MOTION TO 

DISMISS OR COMPEL 

ARBITRATION 

 

 Defendant Donivon Glassburn (“Defendant”), through undersigned counsel, hereby 

submits this motion to alter or amend the Order dated April 25, 2023 denying the Defendant’s 

Motion to Dismiss or Compel Arbitration pursuant to SCRCP, Rule 52(b).    

ARGUMENT 

The court’s Order denied the arbitration motion by concluding that the arbitration 

agreement signed between the parties in two “Subscription for [LLC] Membership” agreements 

did not apply to the claims being made in this case.     

This is an LLC member dispute wherein one member is suing the other member for acts 

and omissions arising from the operation and management of Capella Carolinas LLC and Capella 

Capital LLC. Plaintiffs allege claims for breach of fiduciary duty arising from duties between LLC 

members, claim fraud arising from Defendant’s use of the LLCs assets and proceeds, and seek 

both an accounting and receivership of the LLC business and assets. Plaintiff Lindley alleges that 

he and Defendant Glassburn both signed certain Subscription to [LLC] Membership Agreements, 

Compl. para. 10, in 2014. The Subscription Agreements were submitted to the court in the briefing 
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of the motions, and expressly include an arbitration agreement and a signed consent by both 

Plaintiff Lindley and Defendant Glassburn stating, in addition to their desire to become 50/50 

owners, that each of them agree “to be bound as a Member by the terms of the Operating 

Agreement of [the respective LLCs] as if the undersigned were a signatory thereof.” The 

undersigned submits that the Order should be altered and amended to grant the Defendant’s motion 

to dismiss and compel arbitration.  

Arbitration should be compelled under the Federal Arbitration Act (FAA).1 The Supreme 

Court has repeatedly underscored the “emphatic federal policy in favor of arbitral dispute 

resolution” embodied in the FAA. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 

U.S. 614, 631 (1985); see also, e.g., AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 339 

(2011). The FAA provides that written arbitration agreements involving commerce “shall be valid, 

irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation 

of any contract.” 9 U.S.C. § 2. Under the FAA, a party seeking to compel arbitration must establish: 

“ ‘(1) the existence of a dispute between the parties, (2) a written agreement that includes an 

arbitration provision which purports to cover the dispute, (3) the relationship of the transaction, 

which is evidenced by the agreement, to interstate or foreign commerce, and (4) the failure, neglect 

or refusal of the defendant to arbitrate the dispute.’ ” Am. Gen. Life & Accident Ins. Co. v. Wood, 

 

1 For purposes of the FAA 9 U.S.C. § 1 the term commerce is defined as “commerce 

among the several States or with foreign nations, or in any Territory of the United States or in the 

District of Columbia, or between any such Territory and another, or between any such Territory 

and any State or foreign nation, or between the District of Columbia and any State or Territory or 

foreign nation.” A party aggrieved by another’s failure to follow such an agreement may petition 

for an order compelling arbitration. Id. § 4. If issues in a pending suit are subject to arbitration, a 

court “shall on application of one of the parties stay the trial of the action until such arbitration has 

been had in accordance with the terms of the agreement.” Id. § 3. 
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429 F.3d 83, 87 (4th Cir. 2005) (quoting Adkins v. Labor Ready, Inc., 303 F.3d 496, 500-01 (4th 

Cir. 2002)).     

First, there is no question but that there is a dispute between these two individuals 

concerning their membership in Capella Capital, LLC and Capella Carolinas, LLC.  

Second, the transactions described in the Complaint plainly relate to interstate commerce. 

Addressing the interstate commerce issue, the court should amend its order to include a finding 

that the transactions at issue in the complaint sufficiently relate to interstate commerce, and thus 

the Federal Arbitration Act (“FAA”) and cases interpreting the FAA govern this court’s analysis.  

In paragraph 3 of the Complaint, Plaintiff alleges that he is a resident of the State of Texas and a 

member of the LLCs that are also named as Plaintiffs. Paragraph 8 alleges that additional LLCs 

were formed in “South Carolina, Texas, Alabama and Colorado.” The subject matter of the claims 

relates directly to the parties’ interstate business relationship and conduct.   

Third, the court is charged to address whether the parties have a valid agreement to 

arbitrate, and if so, possibly, whether the arbitration agreement applies to the dispute at hand. The 

court’s role in addressing a motion to compel arbitration is generally limited to the questions of 

whether the parties made an agreement to arbitrate when viewed under basic principles of contract 

formation. First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944, 131 L. Ed. 2d 985, 115 S. 

Ct. 1920 (1995). Here, the motion relies upon two Subscription for [LLC] Membership 

Agreements, signed by both Plaintiff Lindley and Defendant Glassburn wherein the two agreed to 

become 50/50 members in two LLCs. Those agreements include the following arbitration 

agreement:   

Any claim or dispute arising out of or relating to this agreement, or the breach 

thereof shall be settled by arbitration in the State of South Carolina in accordance 

with the rules and regulations then applicable to the American Arbitration 

Association governing three-member panels. The parties hereto agree to be bound 
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by the award in such arbitration and judgment upon the award rendered by the 

arbitrators may be entered in any court having jurisdiction thereof. 

 

It is undisputed that Plaintiff and Defendant signed the two agreements to arbitrate “[a]ny claim 

or dispute arising out of or relating to this agreement or the breach thereof …”. The Subscription 

Agreements plainly refer to and incorporate the respective LLCs and their Operating Agreements.  

The fact that no Operating Agreement has been identified that contains a separate arbitration clause 

is not determinative of this motion.  

In Prima Paint, the Supreme Court held that to avoid arbitration, a party must assert a 

contractual defense to the arbitration agreement itself, and not to the contract as a whole. See 388 

U.S. at 406. Thus, for example, a party must allege that the arbitration agreement is 

unconscionable, not that the entire contract is unconscionable. See S.C. Pub. Serv. Auth., 312 S.C. 

at 562-63, 437 S.E.2d at 24; Smith v. D.R. Horton, Inc., 417 S.C. 42, 48, 790 S.E.2d 1, 4 (2016).  

Plaintiff has not asserted the arbitration agreement itself is unconscionable. These are no consumer 

or adhesion contracts, nor has there been any allegation of undue influence. The agreements were 

entered into by two adults in sophisticated business ventures for the purposes described by the 

Plaintiff as “to among other business, purchase commercial real estate properties and commercial 

retain centers, develop commercial retain centers, purchase partnership interests in other real estate 

developments, purchase and service ATM machines, purchase and operate bingo video equipment 

manufacturers, and invest alongside other investment companies in opportunistic real estate and 

business opportunities,” Compl. Para 5 as to Capella Capital, LLC, and “to purchase 100% of the 

stock and membership interests in twelve (12) South Carolina entities/corporations which closed 

on May 1, 2013 to continue the operation of various charitable bingo facilities,” Compl. Para. 6 as 

to Capella Carolinas, LLC. Plaintiff has presented no contractual defense to the arbitration clause 

in the Subscription Agreements, nor is there any indicator of unconscionability.    
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 The court should reverse its finding that the Subscription to [LLC] Membership 

Agreements do not apply to the Plaintiffs’ claims because these parties agreed that the issue of 

arbitrability is to be decided by the arbitrator. In Simply Wireless, Inc. v. T-Mobile US, Inc., 877 

F.3d 522, 528-29 (4th Cir. 2017) (reversed on different grounds in Henry Shein, Inc. v. Archer & 

White Sales, Inc., 139 S.Ct. 524, 529-30 (2019)), the Fourth Circuit set forth the general rule that 

when parties to a contract “delegate questions of arbitrability to an arbitrator, then that 

incorporation constitutes the parties’ clear and unmistakable intent to let an arbitrator determine 

the scope of arbitrability” and the case is sent to arbitration for all arbitrability disputes.” See also 

Doe v. TCSC, LLC, 430 S.C. 602, 608, 846 S.E.2d 874, 877 (Ct. App. 2020) (the parties may, of 

course, delegate these gateway issues to an arbitrator as long as there is "clear and unmistakable" 

evidence of such delegation); Henry Shein, Inc. v. Archer & White Sales, Inc., 139 S.Ct. 524, 529-

30 (2019) (rejecting a “wholly groundless” exception to the rule that a court may not decide an 

arbitrability question that the parties have delegated to an arbitrator). The Fourth Circuit in  

Simply Wireless applied the rule to the JAMS Comprehensive Arbitration Rules and Procedures, 

very similar to that of the AAA, giving the arbitrator authority to determine arbitrability. 

 In this case, it is undisputed that the parties’ arbitration agreements expressly adopted the 

American Arbitration Association (“AAA”) rules. The court can take judicial notice that the AAA 

Rules, like many other commercial arbitration rules, delegate the issue of arbitrability to the 

arbitrator. AAA Rule R-7(a) states that “[t]he arbitrator shall have the power to rule on his or her 

own jurisdiction, including any objects with respect to the existence, scope, or validity of the 

arbitration agreement or to the arbitrability of any claim or counterclaim, without any need to refer 
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such matters first to a court.”2 Under case law interpreting the FAA, an agreement that clearly 

adopts the AAA rules is clear and unmistakable evidence of an agreement to send issues of 

arbitrability to the arbitrator. Brennan v. Opus Bank, 796 F.3d 1125, 1128-30 (9th Cir. 2015) 

(gathering other cases from First, Second, Fifth, Eighth, Federal, Eleventh, and D.C. Circuit Courts 

of Appeal holding that incorporation of AAA rules constitutes clear and unmistakable evidence 

that contracting parties agreed to arbitrate arbitrability). The court should omit from its ruling any 

decision on arbitrability, and compel the parties to arbitrate that issue.   

 In the alternative, if the court were to retain its prior holding that the court has the power 

to decide issues of arbitrability in this case, the court should conclude these claims are arbitrable. 

In determining whether a claim is covered by the arbitration agreement or is arbitrable, the court 

or arbitrator’s function is to determine whether a claim has a “significant relationship to the . . . 

agreement” containing the arbitration clause. Am. Recovery Corp. v. Computerized Thermal 

Imaging, Inc., 96 F.3d 88, 93 (4th Cir. 1996); see also Gen. Elec. Capital Corp. v. Union Corp Fin. 

Grp. Inc., 142 F. App’x 150, 152 (4th Cir. 2005) (concluding that the “scope of an arbitration 

clause in one contract can extend to a dispute arising under a second contract, provided that the 

dispute ‘significantly relates’ to the first agreement”). Plaintiffs argued both that the arbitration 

clause in the Subscription to Membership Agreements did not apply to their claims, and that 

arbitration should be denied because an Operating Agreement for Capella Carolinas, LLC, which 

was filed and attached in briefing, was not signed by Plaintiff, nor contains an additional arbitration 

 

2 AAA Arbitration Rules https://www.adr.org/sites/default/files/CommercialRules_Web_0.pdf  
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clause. The scope of an arbitration clause in one contract [the Subscription to Membership 

Agreements] can extend to a dispute arising under a second contract [the Operating Agreement], 

provided that the dispute "significantly relates" to the first agreement. In American Recovery, the 

parties entered into an overarching contract which contained an arbitration clause, 96 F.3d at 90, 

and a separate, non-compete agreement which did not. Id. When a dispute arose under the 

noncompete agreement, the court held that the dispute should be arbitrated because "the test for an 

arbitration clause of this breadth is not whether a claim arose under one agreement or another, but 

whether a significant relationship exists between the claim and the agreement containing the 

arbitration clause." Id. at 94; see also Cara's Notions, Inc. v. Hallmark Cards, Inc., 140 F.3d 566, 

571 (4th Cir. 1998) (applying an arbitration clause in one contract to a dispute originating from 

another contract because the arbitration clause purported to apply to all disputes between the 

parties). Here, Plaintiff Lindley and Defendant Glassburn have two overarching Subscription to 

Membership Agreements with a broad arbitration clause. The arbitration agreement in the 

Subscription to LLC Membership Agreements extends to such disputes which might arise under 

the Operating Agreement or operation of the LLCs because the claims "significantly relate" to the 

Subscription Agreement and the respective LLC membership duties that those subscription 

agreements memorialized.    

   If there is any doubt that this dispute is arbitrable under the FAA, “the heavy presumption 

of arbitrability requires that when the scope of the arbitration clause is open to question, a court 

must decide the question in favor of arbitration.” Peoples Sec. Life Ins. Co. v. Monumental Life 

Ins. Co., 867 F.2d 809, 812 (4th Cir. 1989).   
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CONCLUSION 

 For the reasons stated herein and argument of counsel at a hearing on this matter, Defendant 

respectfully requests the Court alter and amend its order and grant the motion to dismiss the case 

pursuant to Rules 12(b)(1) and 12(b)(6) of the South Carolina Rules of Civil Procedure or, in the 

alternative, issue an Order staying this matter and compelling Plaintiffs to engage in arbitration. 

 

 

     s/Christy Ford Allen     

     Christy Ford Allen ( SC BAR #15469) 

     John A. Massalon (SC Bar #10279) 

     WILLS MASSALON & ALLEN LLC 

     Post Office Box 859 

     Charleston, South Carolina  29402 

     (843) 727-1144 

     callen@wmalawfirm.net 

     jmassalon@wmalawfirm.net 
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 1 it, but as a quick refresher, Mr. Ellis filed this lawsuit 

 2 on behalf of a gentleman named Mike Lindley, Michael 

 3 Lindley, and derivatively on behalf of two LLCs, Capella 

 4 Capital and Capella Carolinas, which for shorthand we call 

 5 Capital and Carolinas.  The names are very similar.  And 

 6 we have moved to dismiss and compel arbitration of these 

 7 claims under both the South Carolina act and the Federal 

 8 Arbitration Act.  Your Honor I'm sure is well-versed in 

 9 both of those provisions, and as I understand it, the only 

10 big difference between them is the Federal act requires 

11 there to be some interstate commerce element, which we 

12 have here.  Based on the allegations of the complaint, 

13 Mr. Lindley is a resident of Texas according to that, and 

14 there's some allegations that several of these LLCs that 

15 are involved in these businesses are out of state, 

16 Alabama, Colorado companies.  So I think both the state 

17 act and the Federal act apply.

18 Your Honor, if you would like me to, I'd be happy to 

19 pull up a copy of the agreement to look at.  If you've got 

20 it there I won't bother you with that, but I'll jump right 

21 into that.

22 THE COURT:  I have pulled up the agreements, and I 

23 think I even have a copy of the operating agreement as 

24 well as the other documentation, the subscriptions for 

25 membership that were attached.
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 1 MR. MASSALON:  That's great.  

 2 And our motion to dismiss and compel is based on the 

 3 two subscription agreements that you see attached to the 

 4 motion, one for Capital and one for Carolinas.  Both of 

 5 them are signed by Mr. Lindley.  And somehow, Your Honor, 

 6 I wish I could explain this, but we messed up the order of 

 7 the first one.  So the first one that's attached to ours 

 8 for Capital goes page 1, page 3 and then page 2, and so 

 9 the other one goes 1, 2, 3.  But in both of them they 

10 contain exactly the same agreement, and it says it will be 

11 governed by the law of South Carolina and subject to the 

12 operating agreement for the companies.  

13 As Your Honor mentioned, we have one operating 

14 agreement signed by my client.  There is not an operating 

15 agreement for both of these entities, but there is one 

16 signed by my client.  

17 But I think significantly, both of these subscription 

18 agreements are signed by Mr. Ellis's client.  Both clearly 

19 require arbitration, and both -- or broadly require 

20 arbitration.  They say any claim or dispute arising out of 

21 or relating to this agreement, the operating agreement, 

22 and other matters shall be settled by arbitration in South 

23 Carolina under the AAA rules.  So very broad agreement to 

24 arbitrate for both entities.  

25 The nature of this case, as you've seen from what 
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 1 you've read, is Mr. Lindley claims that he owns half of 

 2 both of these entities and broadly that my client, 

 3 Mr. Glassburn, has taken assets, you know, diverted assets 

 4 from the businesses for his own use and not shared them 

 5 properly is how I would characterize it.

 6 As Your Honor is well versed, both the state act and 

 7 the Federal act are construed broadly and favor 

 8 arbitration.  And I won't, unless you would like me to, 

 9 recite to you cases that you already know well, I'm sure, 

10 under both of those cases -- both of those statutes.  

11 Forgive me.  

12 The opposition, as I understand it, to arbitration 

13 from Mr. Lindley is that because my client disputes the 

14 allegations of the complaint, my client doesn't agree that 

15 Mr. Lindley is a co-owner, he doesn't agree that funds 

16 have been diverted, that because we dispute the substance 

17 of the allegations, that we don't get to arbitrate as 

18 these parties agreed to way back in 2014.  And the 

19 supplemental memo that I submitted yesterday, Your Honor, 

20 I think speaks directly to that.  There are a number of 

21 cases that speak directly to that issue, and I think it's 

22 pretty well settled that the issue of the enforceability 

23 of the arbitration agreement is separate and distinct from 

24 the issue about whether the contract itself is 

25 enforceable.  
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 1 And if you look at what the plaintiff has claimed, 

 2 he's claiming we don't get to arbitrate because we don't 

 3 agree in advance that the substance of these contracts 

 4 governs their relationship and defines it.  But if that 

 5 were true, there would be no reason for the arbitration 

 6 because the Court would basically decide the substance of 

 7 the case.  And so I think the cases pretty clearly say 

 8 that you decide whether the case is arbitrable and all of 

 9 the substantive issues get decided by the arbitrator.  

10 And I think if you really dig into this, what is 

11 actually going on, and I think it is a very good job of 

12 lawyering by Mr. Ellis and Mr. Ecton, is what they want to 

13 do is condition their agreement to arbitrate on an 

14 agreement that they're right.  And typically, what we have 

15 in these cases is a plaintiff who says you can't make me 

16 arbitrate because our contract is not valid for some 

17 reason, you know.  It was a contract of adhesion, or its 

18 unconscionable, or we didn't have a meeting of the minds 

19 or something like that.  And a lot of the cases that talk 

20 about the enforceability of arbitration say actually, no, 

21 that's not right, that unless the issue of enforceability 

22 goes directly to the arbitration provision, you still have 

23 to arbitrate all those contract issues.  

24 Now, here we have a plaintiff who claims that he is 

25 entitled to ownership and money under the contracts that 
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 1 contain the arbitration clauses but says that he shouldn't 

 2 have to arbitrate because we don't agree with his 

 3 substantive claims.  So this plaintiff, as I understand 

 4 it, is not challenging the enforceability or validity of 

 5 these subscription agreements.  This lawsuit is about in 

 6 part enforcing those.  But he doesn't want to comply with 

 7 the arbitration provision.  He just wants to comply with 

 8 the part that helps him and he likes.  And I think, Your 

 9 Honor, on a very basic level the cases don't allow that.  

10 I think pretty clearly under the South Carolina act 

11 and the Federal act, arbitration should be compelled.  And 

12 we've got a disagreement about the substance, but I 

13 believe the cases clearly say those issues get decided by 

14 the arbitrator.  

15 I'll be glad to answer any questions at this point, 

16 but if you don't have any, I'll turn it over to my 

17 colleague.

18 THE COURT:  Mr. Ellis?  

19 MR. ELLIS:  Good morning, Your Honor.  May it please 

20 the Court.  

21 Mr. Massalon is correct in his overview of the 

22 dispute and generally the law regarding arbitration 

23 provisions whether under the state act or the FAA.  I will 

24 not dispute that except that all of those cases, Your 

25 Honor, say that you are the gatekeeper of whether the case 
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 1 is appropriate for arbitration when one party has moved to 

 2 do so under a contract.  It really is summed up best on 

 3 his arguments.  

 4 My arguments are what the Court would have to decide 

 5 today by the Granite Rock.  It's a Federal court case in 

 6 looking at the FAA, but it says appropriate courts must 

 7 treat the arbitration clause as severable from the 

 8 contract in which it appears, that's what Mr. Massalon 

 9 just argued, rightfully so under most points, and thus 

10 apply clauses to all disputes within the scope unless the 

11 validity challenged is the arbitration clause itself or 

12 the party disputes the formation of the contract.  And, 

13 Your Honor, it's that last portion of the case of Granite 

14 Rock vs. International Bhd. of Teamsters, which it 

15 summarizes basically many of the other cases in which I 

16 bring this to your attention today and ask that you deny 

17 their motion to arbitrate.  

18 I have -- Mr. Massalon also rightfully stated that 

19 normally, someone who's objecting to the case being 

20 arbitrated is stating that there is some unconscionable 

21 nature of the contract or otherwise.  This is what is 

22 unique about this one.  It is the party that moved -- 

23 moved to arbitrate which is denying the contract itself is 

24 valid.  

25 On page 4 of its memorandum, the defendant in this 
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 1 case, Mr. Glassburn, makes the statement that he is 

 2 denying the validity of the subscription agreements 

 3 themselves.  Your Honor, this is not a 25 page operating 

 4 agreement relating to rights and duties of the parties 

 5 conducting, you know, millions of dollars of business.  

 6 This is as is before you a three-page document which 

 7 solely does one thing:  it acknowledges 50 percent 

 8 interest for each of these parties in a subscription 

 9 agreement.  And it also has in one of those three pages an 

10 arbitration clause.  

11 And I would tell you that the party that is trying to 

12 have it both ways is the defendant.  The defendant wants 

13 you to order arbitration, at the same time not 

14 acknowledging a three-page document that my client has 

15 rights.  So he's calling it invalid but yet asking that 

16 the Court order the arbitration.  And that's what's 

17 improper, and that is what should deny anybody's right to 

18 arbitration in this case.  

19 He states the complaint specifically alleges that 

20 Lindley, that's my client, acquired his claimed interest 

21 in Carolinas and Capitals, which defendant denies in 

22 various ways including the executed subscription agreement 

23 from membership agreements.  Your Honor, he's not arguing 

24 that, you know, all these rights and duties that arise 

25 from the relationship are somehow different than the 
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 1 arbitration clause.  The subscription agreement says one 

 2 thing and one thing only:  we each have 50 percent 

 3 interest.  And then there's the arbitration clause.  So he 

 4 can't deny the substantive issues involved in that 

 5 subscription agreements, both of them, and then ask for 

 6 arbitration.  

 7 So what's different and what you can find today like 

 8 the Granite Rock case is that the party moving is denying 

 9 the validity of the contract itself, therefore cannot 

10 benefit from the arbitration provision being there and 

11 then go to arbitration and say it does not apply.  And 

12 that's what's going to happen in this case, and that's the 

13 good lawyering that's going on.  I'll try to take credit, 

14 but it's Mr. Massalon.  He's trying to have it both ways, 

15 Your Honor, and I think that's inappropriate.  They can't 

16 deny the validity of the contract itself then seek the 

17 benefit of the arbitration provision, and I'd ask you to 

18 deny their motion.

19 THE COURT:  So then I would presume then that if it 

20 were to go to arbitration, and I'm just thinking out loud, 

21 that one of the things that would be discussed is whether 

22 or not the subscription for membership is a valid 

23 agreement and the terms are valid.

24 MR. MASSALON:  And I'm assuming that that is directed 

25 to me, Your Honor.  
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 1 And I would expect that if it goes to arbitration, 

 2 that one of the issues we will argue about is whether 

 3 Mr. Lindley acquired a 50 percent interest in these 

 4 companies under the subscription agreement.  There is one 

 5 operating agreement.  What does that mean?  And there are 

 6 also some performance issues since they -- since these 

 7 businesses got going about who did what and what they were 

 8 supposed to do.  Factually, it's a pretty complex case.  

 9 But, again, I would disagree with Mr. Ellis that the 

10 subscription agreement says one thing and one thing only, 

11 that it actually says several things, it speaks to several 

12 issues.  One of them is ownership.  

13 But, again, we are moving to enforce the arbitration 

14 clause which is separate.  And I think as the gatekeeper, 

15 Your Honor has to consider as a threshold matter whether 

16 they agreed to arbitrate, and if they did, all of these 

17 other substantive arguments have to be decided by the 

18 arbitrator under the agreement that these folks made.  And 

19 I think the cases are pretty clear about that.  

20 And as I said earlier, if Mr. Ellis was right, then a 

21 number of substantive issues would not be decided by the 

22 arbitrator because they'd be decided by you as a condition 

23 of arbitration.  And I just don't think that's the law.

24 THE COURT:  Well, under the subscription for 

25 membership, it is a relatively short document, but it has 

ROA  097



Capella Capital, et al, v. Donivon Glassburn, 1/26/23 13

 1 -- you know, it has information and it talks about the 

 2 ownership rights and it talks about the subscription shall 

 3 be governed by the State of South Carolina and the 

 4 operating agreement for Capella Capital, and I guess the 

 5 other one talks about the Carolinas.  And so my reading of 

 6 it is that any and all issues can be raised -- arising out 

 7 of the documents can be -- are subject to arbitration, and 

 8 the arbitration is the form in which all of the issues, 

 9 whether it's the validity of the contract or whether it's 

10 the terms of the contract or whether someone's breached 

11 the contract, all of that is to be determined by 

12 arbitration.  And that's your argument, Mr. Massalon; is 

13 that correct?  

14 MR. MASSALON:  That is correct, Your Honor.

15 THE COURT:  And, Mr. Ellis, you disagree with that 

16 because you say he shouldn't be able to disavow that the 

17 contract exists or disallow the -- not allow them to be 

18 able to go to arbitration and claim that the contract 

19 isn't -- wasn't properly signed, or there are some other 

20 flaws, or there is no contract.

21 MR. ELLIS:  You're right, Your Honor.  I think they 

22 would -- with your granting their motion to arbitrate, 

23 they would benefit from you as the gatekeeper, which I 

24 agree everything you said about what is supposed to be 

25 decided regarding that contract.  
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 1 But I'm not asking Mr. Massalon to deny allegations 

 2 in our complaint.  He has done that himself or his client 

 3 has by filing a memorandum that denies the validity of the 

 4 very agreement in which he now seeks arbitration on.  And 

 5 I'm telling you I believe that's your threshold, Your 

 6 Honor, not to go to arbitration.  If they did not say the 

 7 contract is invalid, then all those things you just said 

 8 would be decided at arbitration.  But they are asserting 

 9 that the contract itself, which includes a provision 

10 related to arbitration, is invalid.  They cannot there 

11 benefit from that by allowing it to go to arbitration.  So 

12 you are the gatekeeper of that, and normally you can 

13 decide.  

14 If I had raised here today, for instance, that that's 

15 not my client's signature, he never entered into this 

16 agreement, you could have a threshold hearing on regarding 

17 whether that's a valid contract or not.  You're the 

18 gatekeeper.  But when he says it's not a valid contract, 

19 he then can't move based on the terms of that contract, 

20 and that's why the defendant is trying to get both -- he's 

21 getting the benefit of both.  He wants both.

22 THE COURT:  So what I hear you saying, Mr. Ellis, 

23 basically, is that since it's been filed in Circuit Court 

24 and currently the motion is before me, that the Circuit 

25 Court has the ability to be able to determine whether it's 
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 1 a valid contract and therefore whether the arbitration 

 2 provisions within that contract would then be applicable 

 3 to the parties.

 4 MR. ELLIS:  That's correct.  It's not whether it's a 

 5 proper -- you're not supposed to decide, Your Honor, it's 

 6 an appropriate arbitration agreement or the terms, if 

 7 they're going to be decided at arbitration.  I agree with 

 8 you.  But you can decide and you're supposed to decide 

 9 whether it is a valid agreement, a tact over the overall 

10 agreement itself.  That's done in many stages at the 

11 Circuit Court level, and that's what I believe you can 

12 determine and why you have to do it, partly because not 

13 what -- not what I say, it's what the defendant says.

14 MR. MASSALON:  And if I may, Your Honor, just 

15 briefly.  Mr. Ellis is overstating our position.  Again, 

16 we have taken a position that we have a valid agreement to 

17 arbitrate.  What we see and hear is that we plan to 

18 dispute the substantive allegations of Mr. Lindley's 

19 complaint, you know, that he owns 50 percent of both of 

20 these companies, that money's been diverted, all of those 

21 things.  

22 And, again, I think the issue of -- they aren't 

23 denying and, in fact, are suing on the agreement that has 

24 the arbitration provision in it.  And we take the position 

25 that we have a valid agreement to arbitrate, but that the 
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 1 substantive issues have to be decided by the arbitrator, 

 2 not the Court.  And so if the Court decides there is no 

 3 valid arbitration agreement, then, you know, I'd have to 

 4 think out what happens after that.  But if you decide 

 5 there is a valid agreement to arbitrate, the substantive 

 6 issues have to be decided by the arbitrator, in our view.  

 7 And I don't think that's an inconsistent position.  

 8 And as I said, in fact, I think it is Mr. Ellis who 

 9 wants it both ways.  He wants to sue on an agreement that 

10 contains an arbitration clause but get a ruling as part of 

11 an arbitration motion that he's substantively right in the 

12 case, which, again, I think is the arbitrator's decision.

13 THE COURT:  I guess I'm just having a hard time 

14 saying that you agree that it's subject to arbitration, 

15 but yet the document that makes it subject to arbitration 

16 also says that you own 50 percent of each.  And you say 

17 no, that's not right when it's clearly part and parcel of 

18 the entire agreement which is subject to arbitration.  

19 So I guess I'm trying to wrap my head around that 

20 particular part because that seems to be inconsistent.  It 

21 seems to be inconsistent that you can raise that 

22 particular issue in light of the fact that it's clearly 

23 written and the parties have signed off on it.  I mean, I 

24 think if there was a question about interpretation of one 

25 of the provisions, that would be subject to arbitration.  
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 1 But just to say outright, no, there's not 50 percent 

 2 ownership for each one of us and that's clearly in the 

 3 contract that's subject to arbitration, I'll have to -- 

 4 I'll have to really think on that one.

 5 MR. MASSALON:  Well, and, again, Your Honor, I won't 

 6 delay.  But the cases that we cite in the supplemental 

 7 memo, I believe, address that issue directly.  And they 

 8 say the issues of arbitration and issues of substance are 

 9 severable and separate and that, again, if you decide what 

10 you just said, you've made a substantive decision in the 

11 case about who's right and who's wrong on a motion to 

12 compel arbitration.  And, again, I think that's what they 

13 agreed the arbitrator would do is decide the substance.

14 THE COURT:  And I've read the memorandum.  I think it 

15 was filed yesterday or was sent to me yesterday.  I'll 

16 look at the memoranda again and ponder it a little bit 

17 more.  So I'll take that one under advisement.

18 MR. MASSALON:  All right.  Thank you, Your Honor.

19 MR. ELLIS:  Thank you, Your Honor.

20 THE COURT:  Thank you.  

21 (WHEREUPON, proceedings concluded at 11:07 AM.)

22

23

24

25
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