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STATEMENT OF THE CASE
Claimant filed a Form 50 alleging injury by accident on August 15, 2012. Claimant
alleged that he suffered injuries to his head, back, and neck with radicular symptoms to his arms
and legs as a result of a physical altercation, which occurred between himself and a co-employee,
while in the course and scope of his employment with the Defendants. Claimant sought payment

of outstanding causally-related medical treatment_and provision of causally-related medical_

treatment on the basis that the Claimant had not reached maximum medical improvement
(MMI). Claimant also requested payment of temporary total disability (TTD) benefits from the
date of accident to the present and continuing.

Defendants maintained that Claimant’s injuries are not the result of a work-related
accident that occurred within the course and scope of the Claimant’s employment. Defendants
also contended that Claimant is barred from recovery of any bencfits, pursuant to S.C. Code
Ann. § 42-9-60, on the grounds that, if Claimant were injured during the physical altercation,
which occurred between himself and a co-employee, he willfully intended to injure the co-
cmployee. Therefore, any claim for benefits would be barred pursuant to S.C. Code Ann. § 42-9-
60. Further, Defendants contended that Claimant could not satisfy his burden of proving a
compensable injury by accident or a compensable aggravation of a pre-cxisting injury pursuant
to S.C. Code Ann. § 42-1-160 and § 42-9-35.

A hearing in this matter was held before Commissioner Williams on December 10, 2011
At the conclusion of the hearing, Commissioner Williams issued a Decision and Order making

the following findings of fact and conclusions of law:



FINDINGS OF FACT

. The South Carolina Workers’ Compensation Commission has

jurisdiction to hear this claim. Venue is proper in Columbia,
South Carolina.

. Claimant’s average weekly wage is Eight Hundred Sixty Two

and 98/100 Dollars (3862.98) with a corresponding
compensation rate of Five Hundred Seventy Five and 35/100
Dollars ($575.35).

. Notice of the hearing_Qﬁé_{iinely and properly served on all

parties of interests.

. This case turns mainly on the medical reports. When 1 review

the two MRIs from before and after the alleged accident, they
strike me as nearly identical. To say that the altercation in the
workplace caused Claimant’s alleged injuries would be pure
speculation. (APA p. 135-137).

Based on the substantial evidence, including the medical
records of the Claimant and the testimony of the Claimant, |
find that Claimant’s symptoms contained in the medical reports
prior to August 15, 2012 closely mirror the symptoms
complained of as an alleged result of the August 15, 2012
altercation. (APA p. 102, 106, 111, 118, 122, 127-130;
Claimant’s APA #1 — Dr. Boyd’s records).

. Based on the substantial evidence, including the medical

records of the Claimant and the testimony of the Claimant,
Claimant complained of numbness, tingling, stabbing and
rapidly worsening pain, tightness, and multiple other problems
with this neck, back, and arms prior to this alleged accident.
(APA p. 102,106, 111, 118, 122)

. Based on thc substantial evidence, including the medical

records of the Claimant, the testimony of the Claimant, and the
testimony of the representatives of the Defendants, 1 do not -
fully believe Claimant’s version of events in this case.
Claimant has demonstrated that he has temper and anger issues.
The record reflects that he was written up several times for
behavioral issues at work. Morcover, witness testimony
confirms his temper and anger issues cven outside the
workplace. (Hr'g ‘I'r. 50:14-18; 50:19 - S1:1; 50:23 - S51:7,
51:17-24; 52:19 ~ 53:1; 74:17-20; 134:21 - 135:1; 135:15-18;
137:19 - 138:9).



8.

S.C. Code Ann. § 42-9-60 does not apply in this case because |
do not find enough evidence to show that Claimant willfully
intended to injure himself or another employee. However, as
noted above, I do not place his current medical condition as
being caused by this alleged accident.

Based on the substantial evidence, including the medical
records of the Claimant, the testimony of the Claimant, and the
testimony of the representatives of the Defendants, Claimant
alleges that he injured his neck before he threw a punch and
kicked Mr. Raulerson. This is not believable testimony. (Hr'g

10.

1L

12.

13.

14.

Tr. 15:9-12).

Based on the substantial evidence, including the medical
records of the Claimant, the testimony of the Claimant, and the
testimony of the representatives of the Defendants, the
employer witness testimonies as a whole are more belicvable
than Claimant’s testimony.

Based on the substantial evidence, including the medical
records of the Claimant, the testimony of the Claimant, and the
testimony of the representatives of the Defendants. | do not
find enough evidence that Claimant willfully intended to injure
himself or Mr. Raulerson.

Based on the substantial evidence, including the medical
records of the Claimant, the testimony of the Claimant, and the
testimony of the representatives of the Defendants, |1 do not
place his current medical condition as being caused by this
alleged accident.

Based on the substantial evidence, including the medical
records of the Claimant, the testimony of the Claimant, and the
testimony of the representatives of the Defendants, the
Claimant did not satisfy his burden of proving that he sustained
a compensable injury to the head, back, and/or neck while in
the course and scope of his employment with the Defendants.

All benefits under the South Carolina Workers’ Compensation
Act are hereby denied.



CONCLUSIONS OF LAW

It is concluded under the South Carolina Workers’ Compensation
Act, §42-1-10, S.C. Code of Laws, et. seq., that:

Pursuant to South Carolina Code Ann. §42-15-10 and §42-17-
20, jurisdiction and venue are proper.

Pursuant to South Carolina Code Ann. §41-1-40. the
Claimant’s average weekly wage is Eight Hundred Sixty Two

and _98/100__($862.98) Dollars __with__a__corresponding

compensation rate of Five Hundred Seventy Iive and 35/100
($575.35) Dollars.

Pursuant to South Carolina Workers’ Compensation
Commission Rules and Regulations, Rule 67-210(B) and Rule
67-213(C), the parties were properly served with Notice of the
Hearing.

Pursuant to South Carolina Code Ann. §42-1-160, Claimant
has not sustained a compensable injury by accident arising out
of and in the course of employment.

Pursuant to South Carolina Code Ann. §42-9-10, Claimant is
not entitled to any temporary total disability benefits for the
period of time during which the Claimant’s incapacity for work
was total.

Pursuant to South Carolina Code Ann. §42-9-10, Claimant has
not met his burden of proof that he is permanently and totally
disabled.

Pursuant to South Carolina Code Ann. §42-9-20, Claimant is
not entitled to any temporary partial disability benefits for the
period of time during which the Claimant’s incapacity for work
was partial.

Pursuant to South Carolina Code Ann. §42-9-20, Claimant has
not met his burden of proof that he is permanently and partially
disabled.

Pursuant to South Carolina Code Ann. §42-9-35, Claimant has
not cstablished that a subsequent injury aggravated a pre-
existing condition or permanent physical impairment or that a
pre-existing condition or permanent physical impairment
aggravated the subsequent injury.



10. Pursuant to South Carolina Code Ann. §42-9-10, §42-9-20, and
§42-9-30, Claimant is not entitled to any award under the
South Carolina Workers’ Compensation Act.
Following the Decision and Order, Claimant filed a Form 30 and asserted several exceptions to

the Decision and Order. These exceptions are as follows:

. Did the Hearing Commissioner err in determining that
Claimant’s injurics and the neurosurgery undertaken

causative when Claimant’s neurosurgeon (Dr. Boyd) has
specifically given his medical opinion that the altercation most
likely did cause the spinal injury to a reasonable degree of
medical certainty and he specifically described the “fresh bone
fragment” he found in Claimant’s neck during surgery; the fact
that Claimant’s internist (Dr. Levinson) noted the spine injury
was unique and indicated causation in his records, and; when
there is no contrary medical evidence in the Record supporting
or indicating another cause for the injury or that this altercation
did cause the injury and subsequent medical treatment?

Il.  Did the Hearing Commissioner err in making a specific expert
medical determination in his findings, that the February 2012
and September 2012 MRI reports were virtually identical, and
therefore finding causation did not exist when the
neurosurgeon (Dr. Boyd) specifically reviewed not only the
reports but the actual images themselves and his records
specifically indicate the difference in the images and Dr. Boyd
specifically finds causation to a reasonable degree of medical
certainty?

IlI.  Did the Hearing Commissioner err in apparently considering
minor factual disputes between the partics in the altercation in
making his finding, stated to be based solely on the medical
records, of a lack of causation for the injury sustained after the
altercation requiring surgery?

After a review of the record and oral arguments of the parties, as set forth below, we

AFFIRM WITH AMENDMENT the Single Commissioner’s Decision and Order.



EVIDENCE OF THE CASE
Claimant is a forty-six (46) year old male with a high school diploma and approximately
one and a half years of college education. (Hr’g Tr. 8:14-20). He has been employed with Owen
Steel since 2004. (Hr’g Tr. 8:25 — 9:1). Claimant stated that his entire work history is comprised

of working for various companies as a welder. (Hr’g Tr. 8:21-23). Claimant was hired as a

_ . __welder with Owen_Steel before he was promoted_to_a_fabricator and then to the maintenance ... ....._._.

department. (Hr’g Tr. 9:4-11).

Claimant testified that he was involved in a physical altercation with Steve Raulerson on
August 15, 2012 at around three o’clock in the afternoon. (Hr’'g Tr. 9:17-23). At the time in
question, Mr. Raulerson was an acting assistant supervisor for Owen Steel. (Hr'g Tr. 9:24-25).
Claimant testified that he was speaking to Brian Ingle when someone from the paint shop
approached and asked whether or not power would be on in the paint shop over the weekend.
(Hr’g Tr. 10:7-10). At some point, Mr. Raulerson came into the area and asked Claimant “*[w]hat
seems to be the problem?” (Hr’g Tr. 10:12-14). Claimant stated that a discussion ensued about
whether the power would be on over the weekend and that Mr. Raulerson initially disagreed with
Claimant about the power. (Hr’g Tr. 10:15-20). At some point, Mr. Raulerson admitted that
Claimant may be correct. (Hr’g Tr. 10:21-22). Claimant testified that he responded with “|hjuh”
then got up and walked away into the bathroom. (Hr'g Tr. 10:23-24). Claimant stated that he
made this comment because he felt Mr. Raulerson was questioning his intelligence. (Hr'g Ir.
11:5-6).

Claimant next testified that he was in the bathroom washing his hands when Mr.
Raulerson got into his facc and demanded to know what Claimant said. (1Ir'g Tr. 11:14-18).

Claimant alleged that Mr. Raulerson was “pounding his finger” into his chest and saying



“[ylou’re going to listen to me. You’re going to tell me what you said.” (Hr’g Tr. 11:19-21).
Claimant testified that he tried to leave the bathroom by walking past Mr. Raulerson. (Hr'g Tr.
14:10-13). During this process, Claimant stated that he put his hand up to “stiff arm him” to
“move him out of my way.” (Hr’g Tr. 14:13-15). Afier trying to move Mr. Raulerson, Claimant
stated that Mr. Raulerson shoved him. (Hr’g Tr. 14:17).

_..Throughout the confrontation, both Claimant_and Mr. Raulerson_were_yelling at_each ... . ...

other and exchanging curse words. (Hr’g Tr. 14:18-22). After getting around Mr. Raulerson,
Claimant stated that he and Mr. Raulerson were in the hallway adjacent to the bathroom. (Hr'g
Tr. 14:23 - 15:3). At this point, Claimant alleges he felt something in his neck pop after being
shoved by Mr. Raulerson. (Hr’g Tr. 15:5-6). After feeling his neck pop, Claimant states that 'he
saw Mr. Raulerson preparing to lunge at him and pre-empted this by punching Mr. Raulerson.
(Hr'g Tr. 15:9-12). Claimant testified he did not recall kicking Mr. Raulerson but that it was
possible that did not recall kicking Mr. Raulerson. (Hr’g Tr. 16:1-3). After punching Mr.
Raulerson, the altercation was broken up by the Claimant’s co-employees. (Hr'g Tr. 16:14-17).
Claimant testified that the altercation between her and Mr. Raulerson lasted approximately one
minute. (Hr'g Tr. 17.9-11).

On cross-examination, Claimant testified that he had been reprimanded in the past for
getting into arguments with other employees and supervisors. (Hr'g 1r. 50:14-18). These
incidents involved Mr. John Gardner and Mr. Cliff Zimms. (Hr'g ‘I'r. 50:19 — 51:1). He was
reprimanded for saying “Fuck You” to Mr. Gardner. (Hr’g Tr. 52:19 - 53:1). Claimant testified
that the reason he threw the welding leads at Mr. Zimms was because he got angry. (1Ir'g ‘IT.
51:17-24). The incident report indicates that Claimant “...started having a fit, started throwing

welding leads at CLtT Zimms.” (Hr'g Tr. 74:17-20). Claimant testified that he was briefly



terminated following the altercation for throwing welding lcads at Mr. Zimms. (Hr’g Tr. 50:23 -
51:7). Stacey Oxendine testified that Claimant was terminated from Owen Steel due to “multiple
cases of aggression and insubordination.” (Hr’g 'I'. 148:9-14, APA p. 92).

Mr. Brian Ingle testified on behalf of Claimant. Mr. Ingle is an employee of Owen Steel.
(Hr’g Tr. 89:6-8). Mr. Ingle testified that he gave a statement following the altercation between

the Claimant and Mr. Raulerson. (Hr'g Tr. 89:12-14, APA p. 84). Mr. Ingle stated that he saw

Claimant and Mr. Raulerson pushing each other and then saw Claimant punch Mr. Raulerson and
kick him. (APA p. 84). Following the kick, Claimant told Mr. Raulerson not to hit him because
he had a bad back. (APA p. 84). Mr. Ingle also testified that, prior to the August 15 altercation,
he observed Claimant and Mr. Raulerson involved in other arguments. (Hr'g Tr. 103:6-13).
Specifically, Mr. Ingle recalled an argument between the Claimant and Mr. Raulerson, one week
prior to the date of accident, where Claimant disagreed with letting Mr. Raulerson hold the
money for the company canteen. (Hr'g Tr. 103:17-22). Finally, Mr. Ingle stated that Claimant
had a reputation for having a temper. (Hr’g Tr. 104:5 — 105:1).

Claimant next called Mr. Steve Raulerson lb testify. He stated that he confronted
Claimant in the bathroom. (Hr'g Tr. 113:14-16). Afier Claimant exited the bathroom, Mr.
Raulerson testified that he and Claimant were approximately two and a half to three fect apart.
(Hr’g Tr. 115:9-10). Mr. Raulerson stated during his deposition that he noticed Claimant **had his
fists balled up” and he told Claimant, during this encounter, “if you want to hit me, hit me.” (Iir'g
Tr. 115:13-16; Raulerson Deposition Tr. 13:11-13). Claimant then kicked Mr. Raulerson and hit
him in the mouth. (11r’g I'r. 115:19-23; Raulerson Deposition I'r. 13:14-15). Mr. Raulerson testified
that, after being struck by the Claimant, he shoved Claimant against the wall. (Mr'g 1. 116:7-11).

Finally. Mr. Raulerson testified about the disagrcement that occurred between the Claimant and



Mr. Raulerson one week prior to the date of accident. He stated that Claimant had accused him
of stealing from the fund that was used to pay for supplies for the break room. (Hr'g Tr. 122:9-
12). He stated that Claimant had a raised voice and was upsct with Mr. Raulerson. (Hr’g Tr.
122:16-21).

Ronald Frye testified on behalf of the Defendants. Ronald Frye’s written statement

__indicated that he saw Claimant sitting in the mechanic’s room_when Mr. Raulerson passed through, .

(APA p. 86). As he passed through Mr. Raulerson asked Claimant a question about the job. (APA p.
86). Mr. Raulerson was a “lead-man” which gave him certain duties to check on the status of jobs.
(APA p. 86). Claimant ignored Mr. Raulerson at first and then Claimant made a “smart aleck” reply
to Mr. Raulerson. (APA p. 86). Mr. Raulerson tumned around and asked “What did you say?”
Claimant got up and walked away when Mr. Raulerson chased afier him demanding to know what
was said. (APA p. 86). Frye stated he then saw Claimant and Mr. Raulerson arguing and cussing at
each other. (APA p. 86). Mr. Raulerson put his finger in Claimant’s face saying “this shit with you
is gonna stop, ol’ boy, and you will show me some respect.” (APA p. 86). Claimant then shoved
Mr. Raulerson into the restroom. Mr. Raulerson shoved Claimant back and Claimant punched Mr.
Raulerson in the mouth. (APA p. 86).

Mr. Frye also testified that he had been in a prior altercation with Claimant. (Hr’g Tr.134:21
- 135:1). Mr. Frye testified that Claimant wanted him to get out of a seat so he could sit down.
(Hr'g Tr. 135:11-12). When Mr. Frye did not get up, Claimant pinched him on the arm and a
heated confrontation ensued between the Claimant and Mr. Frye. (Hr’g I'r. 135:15-18). Mr. Frye
also testitied that he heard Claimant talk about getting into a fight with his neighbor over a dog.

(Hr'g Tr. 137:19 - 138:9).



Jackie Osbome testified on behalf of 'the Defendants. Jackie Osbome also gave a written
statement in which he stated that he saw Mr. Raulerson and Claimant face to face yelling at each
other. (APA p. 85). Mr. Osbome stated that the Claimant was saying to Mr. Raulerson to stop
pushing the Claimant because he had a bad back. (APA p. 85). Mr. Raulerson was in Claimant’s

face and said “I know you want to hit me so go ahead.” (APA p. 85). Claimant then punched Mr.

maintenance shop. (APA p. 85).

John Gardner also testified on behalt of Defendants. Mr. Gardner indicated that he is a
supervisor with Owen Steel and has been there for twenty-two years. (Hr'g Tr. 156:16-21). Mr.
Gardner testified that he observed Claimant pulling a part off a machine and when he asked
Claimant not to do that, Claimant “...hollered out ‘Fuck You’.” (Hr’g Tr. 157:10-14).

Finally, Cliff Zimms testified on behalf of Defendants. Mr. Zimms has been an
electrician with Owen Steel for six years. (Hr'g Tr. 159:7-15). Mr. Zimms testificd about
working with Claimant at Owen Steel and about an altercation that occurred between himself and
Claimant. Mr. Zimms stated that Claimant got mad and threw a welding lead at him. (Hr'g Tr.
160:6-22). Mr. Zimms also testified that he had personally observed Claimant get into verbal
altercations with other employees. (Hr’g Tr. 161:15-20).

MEDICAL EVIDENCE

Claimant stated that, after the altercation with Mr. Raulerson, his neck began to get
progressively worse. (Iir’g Tr. 22:10-12). He stated that he was having trouble sleeping,
experienced numbness in his hands and leg, and had pain shooting down trom his shoulders.
(Hr'g Tr. 22:14-15). On the moming of August 27, Claimant informed his supervisor, Mr. Sloan

that he necded to go sce a doctor and left work early for an appointment. (Hr'g 1r. 25:2-10).



Claimant states that he also told Mr. Oxendine that he was upset because they were not making

an effort to get him to a doctor. (Hr’g Tr. 25:17-18). He went to see Dr. Levinson and reported

complaints of neck pain as a result of being pushed against a wall at work. (Hr’g Tr. 26:17-20).
Claimant testified that he has had prior neck and back issues. (Hr’g Tr. 26:24 - 27:1). He

also stated that Dr. Levinson is one of the doctors that he has treated with for prior neck and back

issues. (Hr'g Tr. 26:4-6). Prior to the alleged work accident, Claimant had received injections in_ ... .

his lower back and neck. (Hr’g Tr. 27:12-16). He stated that he was having the same problems
with his neck, before his alleged work-related accident that he was having after his alleged work-
related accident. (Hr’g Tr. 28:2-5). 'However, Claimant testified that the severity of his neck
symptoms increased after the alleged accident. (Hr’g Tr. 28:5-7). Following the alleged accident.
Claimant underwent an MRL. (Hr’g Tr. 29:16-17). After the MRI, Dr. Boyd recommended that
Claimant undergo surgery for his ongoing back and neck issues. (Hr’g Tr. 33:13-17).

On cross-examination, Claimant admitted that he did not inform Dr. Boyd that he was
having back and neck pain prior to the August 15, 2012 altercation. (Hr’g Tr. 36:22 - 37:21,
APA p. 131). Further, Claimant failed to notify Dr. Boyd that he had received prior treatment,
including injections, for his neck and back problems. (Hr’g ‘Ir. 38:1-16, APA p. 133). Claimant
also testified that he had never been released by Dr. Levinson, prior to the date of his alleged
work-related accident, and was still undergoing treatment for his back and neck issues prior to
August 15, 2012. (1ir’g Tr. 39:6-15).

Based on the medical records, Dr. Levinson treated Claimant for back and neck pain
beginning in September 2011. (Hr'g Tr. 40:9 - 41:2, APA p. 102). At that time, Dr. Levinson
provided prescription medication to help Claimant manage his issues. (I11r'g 1. 41:3-9, APA p.

102). Claimant returned to Dr. Levinson in January 2012 for further treatment of rapidly
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worsening neck pain with severe intensity. (Hr’g Tr. 41:14-23, APA p. 106). Claimant described
the pain as stabbing pain from his ears to his shoulder blades. (Hr'g Tr. 41:14-23, APA p. 106).
In February 2012, Claimant again presented to Dr. Levinson and complained of the same neck
pan and problems, similar to those problems documented in the January 2012 visit. (Hr'g Tr.
42:13-22, APA p. 111).

After the February 2012 visit, Claimant underwent an MRI on February 9, 2012. (Hr'p

Tr. 42:22 - 43:1, APA p. 136-137). The MRI results show that Claimant had (1) normal cervical
cord signal intensity; (2) an asymmetric disc bulge to the right at C2-C3 without stenosis; (3) a
congenital shortening of the pedicles throughout the cervical spine; (4) right-sided uncovertebral
joint degenerative changes without stenosis at C3-C4; (5) no significant disc bulge or protrusion
at C4-CS; (6) disc height loss with osteophytic bulge to the left and mild to moderate left neural
foraminal stenosis and mild right foraminal stenosis at C5-C6; (7) left central disc extrusion and
left neural foraminal stenosis at C6-C7; and (8) no disc bulge or protrusion at C7-T1. (APA p.
115, 136-137). Following the MRI, Claimant again returned to Dr. Levinson for a follow up
visit. During this visit on February 29, 2012, Claimant complained of neck pain radiating into the
shoulders along with electric sensations down his arms and noted that lifting objects exacerbates
the pain. (Hr’g Tr. 43:18 - 44:6, APA p. 115). After this visit, Dr. Levinson referred Claimant to
Dr. Tony Owens to receive injections for pain management. (Hr’g Tr. 44:7-11).

In March 2012, Claimant returned to Dr. Levinson complaining of rapidly worsening
neck pain of severe intensity. (Hr'g Tr. 44:18 - 45:8, APA p. 118). Claimant saw Dr. l.cvinson
in July 2012 approximately one month prior to the date of his alleged work-related accident.
(11r'g Tr. 45:19-24, APA p. 122). On July 9, 2012, Claimant complained of a very tight back and

neck with stabbing pain from the cars between the shoulder blades. (11r°g 1. 46:9-13. APA p.

13



122). Dr. Levinson diagnosed Claimant with peripheral neuropathy that is rapidly worsening and
of severe intensity. (Hr'g Tr. 46:13-15, APA p. 122). Claimant complained of the symptoms
being constant and occurring for the majority of the day. (Hr’g Tr. 46:15-17).

After the date of the alleged work-related accident, Claimant underwent another MRI on
September 4, 2012. (APA p. 135). The MRI revealed that (1) the C2-C3 disc is normal; (2) there

is no significant disc bulge or protrusion at C3-C4; (3) there is no acquired central canal or

foraminal stenosis at C4-CS; (4) there is diffuse disc bulge with uncovertebral joint hypertrophic
changes at C5-C6; (5) there is central disc extrusion migrating slightly cephalad which narrows
the central canal and deforms the ventral cord at C6-C7; and (6) the disc is normal at C7-T1.
(APA p. 135). Claimant then underwent surgery with Dr. Boyd on September 26, 2012. (Hr’g IT.
66:16-20). Following the surgery, Claimant retumed to Dr. l.evinson on October 8. 2012
complaining of lower back pain resulting from “using a jackhammer...[while] at work™ (Hr’g Tr.
47:16-25). Claimant vehemently denied this statement, contained in the medical records of Dr.
Levinson, and indicated that Dr. Levinson was lying. (Hr’g Tr. 48:2-15).

Mr. Raulerson testified that Claimant had mentioned on two previous occasions that his
back was bothering him and that he wouldn’t be able to do a test. (Hr’g ‘I'r. 120:14-19). {lc also
specifically recalled one incident where he informed Claimant to only do what he could do and
not to reinjure himself. (lir'g Tr. 120:20-23). Mr. Ingle testified that Claimant had previously
complained of a bad back and neck and that he was sceing a doctor about them. (Hr'g .
101:15-20). Mr. Frye also testified that Claimant had discussed prior back and neck problems.
Specifically, Mr. Irye stated that Claimant told him about medications that his doctor had

prescribed for neck and back pain. (Hr'g 1r. 139:2-10).
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LEGAL ANALYSIS
I. THE HEARING COMMISSIONER DID NOT ERR IN DETERMINING THAT
CLAIMANT’S ALLEGED INJURIES WERE NOT CAUSALLY RELATED TO A
WORKPLACE ALTERCATION.
Claimant contends that the Single Commissioner erred by finding that his alleged injuries

were not causally related to the workplace altercation. We disagree.

Findings of fact can be reversed only if the determination was clearly crroneous in view

of the reliable, probative and substantial cvidence on the whole record. See Palmetto Alliance,

Inc., v. S.C. Public Service Commission, 282 S.C. 430, 319 S.E.2d 695 (1984). Substantial

evidence is

“...evidence which, considering the record as a whole, would
allow reasonable minds to reach the conclusion that the
administrative agency reached, or must have reached in order to
justify its action. Substantial evidence is something less than the
weight of the evidence and the possibility of drawing two
inconsistent conclusions from the evidence docs not prevent an
administrative agency’s finding from being supported by
substantial evidence. A judgment upon which reasonable men
might differ will not be set aside.”

Id at 696 referencing Lark v. Bi-Lo, Inc., 276 S.C. 130, 276 S.E.2d
304, 307.

Substantial evidence has also been defined as “...relevant evidence as a reasonable mind might

accept as adequate to support a conclusion.” Hunter v. Patrick Construction Company, 289 S.C.

46, 344 S.I:.2d 613 (1986). The Workers’ Compensation Commiission is the fact finder and
makes the final determination of witness credibility and the weight to be given evidence. See

Armstrong v. Union Carbide, Inc., 308 S.C. 235, 417 S.E.2d 597 (1992). The findings of the

Commission will be set aside only if unsupported by substantial evidence. Id. Workers’
Compensation awards may not be based upon surmise, conjecture, or speculation, but must be

founded on evidence of sufficient substance to afford a reasonable basis for it. Tiller v. Nat'l
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Health Care Ctr. of Sumter, 334 S.C. 333, 339, 513 S.E.2d 843, 845 (1999) ; Sharpe v. Case

Produce Co., 329 S.C. 534, 543, 495 S.E.2d 790, 794 (Ct.App.1997) rev'd on other grounds.

Claimant testified that he has a history of prior neck and back issues. (1ir'g Tr. 26:24 -
27:1). He also stated that Dr. Levinson is one of the doctors that he has treated with for prior
neck and back issues. (Hr’g Tr. 26:4-6). Prior to the alleged work accident, Claimant received

injections in his lower back and neck. (Hr’g Tr. 27:12-16). He stated that he was having the

same symptoms before his alleged accident as he was having after. (Hr’g Tr. 28:2-5). However,
Claimant testified that the severity of the symptoms increased afier the alleged accident. (Iir'g
Tr. 28:5-7). Following the alleged accident, Claimant underwent an MRI. (Hr'g Tr. 29:16-17).
After the MRI, Dr. Boyd recommended that Claimant undergo surgery for his ongoing back and
neck issues. (Hr’'g Tr. 33:13-17).

On cross-examination, Claimant admitted that he did not inform Dr. Boyd that he was
having back and neck pain prior to the August 15, 2012 altercation. (Hr'g Tr. 36:22 - 37:21,
APA p. 131). Further, Claimant failed to notify Dr. Boyd that he had received prior treatment,
including injections, for his neck and back issues. (Hr'g Tr. 38:1-16, APA p. 133). Claimant also
testified that he had never becn released by Dr. l.evinson prior to August 15, 2012 and was still
undergoing treatment for his back and neck issues. (Hr’g Tr. 39:6-15).

Dr. Levinson treated Claimant for back and neck pain beginning in September 2011,
(Hrg Tr. 40:9 - 41:2, APA p. 102). At that time, Dr. Levinson provided prescription medication
to help Claimant manage his issues. (Hr'g Tr. 41:3-9, APA p. 102). Claimant returned to Dr.
Levinson in January 2012 for further treatment of rapidly worsening neck pain with severe
intensity. (1ir’g I'r. 41:14-23, APA p. 106). Claimant described the pain as stabbing pain from

his ears to his shoulder blades. (I1r'g I'r. 41:14-23. APA p. 106). In I'ebruary 2012, Claimant



again presented to Dr. Levinson and complained of the same symptoms from the January 2012
visit. (Hr'g Tr. 42:13-22, APA p. 111).
After the February 2012 visit, Claimant underwent an MRI. (Hr’g Tr. 42:22 - 43:1, APA
p. 136-137). Dr. Levinson noted on February 16, 2012 that Claimant’s MRI results revealed:
“I1. Left central disc extrusion at C6-7 causing severe central canal

stenosis with cord compression as well as left neural foraminal
___stenosis. There is no cord edema.

2. Mild to moderate bilateral neural foraminal stenosis and mild

central canal stenosis at C5-6 on the basis of a disc osteophytic

bulge with unconvertebral joint hypertrophy, left greater than right.

3. Congenital shortening of the pedicles.”

Defendants’ APA p. 117.
Following the MRI, Claimant again returned to Dr. Levinson for a follow up visit. During this
visit, Claimant complained of neck pain radiating into the shoulders along with electric
sensations down his arms and noted that lifting objects exacerbates the pain. (Hr'g Tr. 43:18 -
44:6). After this visit, Dr. Levinson referred Claimant to Dr. Tony Owens to receive injections
for pain management. (Ir’g Tr. 44:7-11).

In March 2012, Claimant returned to Dr. Levinson complaining of rapidly worsening
neck pain of severe intensity. (Hr'g 1. 44:18 - 45:8, APA p. 118). Claimant saw Dr. l.evinson
for the final time prior to the accident in July 2012. (Hr'g Tr. 45:19-24, APA p. 122). On July 9.
2012, Claimant complained of a very tight back and neck with stabbing pain from the cars
between the shoulder blades. (IHr'g Tr. 46:9-13, APA p. 122). Dr. l.cvinson diagnosed Claimant
with peripheral ncuropathy that is rapidly worsening and of severe intensity. (11r’g Tr. 46:13-15,
APA p. 122). Claimant complained of the symptoms being constant and occurring for the

majority of the day. (Hr g 'I'r. 46:15-17).
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After the date of alleged accident, Dr. Atchison issued a report on September 4, 2012
detailing the results of Claimant’'s MRI following the altercation. These results reveal that
Claimant has:

“l. Central disc extrusion at C6-7 causing severe central canal
stenosis with cord compression. The left central/foraminal

component has contracted in the interval since the prior study.
There is no residual left neural foraminal stenosis.

2. Mild central canal stenosis and mild to moderate bilateral neural
foraminal stenosis at CS-6, unchanged from prior study.

3. Congenital shortening of the pedicles.”
Defendants’ APA p. 135.

There is no question that the MRI report from prior to the August 15, 2012 altercation
and the MRI report from after the August 15, 2012 altercation are nearly identical. Both Dr.
Levinson and Dr. Atchison determined that Claimant had a disc extrusion at C6-7 causing severe
canal stenosis with cord compression. Likewise, both Dr. Levinson and Dr. Atchison determined
that Claimant had mild central canal stenosis at C5-6 and mild to moderate bilateral foraminal
stenosis at C5-6. Dr. Atchison even notes that this is unchanged from the prior study.

Claimant underwent surgery with Dr. Boyd on September 26, 2012. (Hr’g Tr. 66:16-20).
I‘ollowing the surgery, Claimant returned to Dr. Levinson on October 8, 2012 complaining of
lower back pain resulting from *‘using a jackhammer...[while] at work"” (1Ir’g Tr. 47:16-25).
Claimant denied this statement and indicated that Dr. 1.evinson was lying. (11r'g ‘I'r. 48:2-15).

The Single Commissioner made the following findings of fact:

*4. This casc turns mainly on the medical reports. When 1 review
the two MRIs from before and after the alleged accident. they
strike me as ncarly identical. To say that the altercation in the

workplace caused Claimant's alleged injuries would be pure
speculation.” (APA p. 135-137).



5. Based on the substantial evidence, including the medical records
of the Claimant and the testimony of the Claimant, I find that
Claimant’s symptoms contained in the medical reports prior to
August 15, 2012 closely mirror the symptoms complained of as an
alleged result of the August 1S, 2012 altercation. (APA p. 102,
106, 111, 118, 122, 127-130; Claimant’s APA #1 - Dr. Boyd’s
records).

6. Based on the substantial evidence. including the medical records
of the Claimant and the testimony of the Claimant, Claimant
complained of numbness, tingling, stabbing and rapidly worsening

pain, tightness, and multiple other problems with this neck, back,
and arms prior to the alleged incident. (APA p. 102, 106, 111, 118,
122).”

January 28, 2013 Decision and Order p. 11.

In addition, Claimant testified at the hearing that he injured his neck before he threw a
punch and kicked Mr. Raulerson. (Hr’g Tr. 15:9-12). The Single Commissioner found that
“[blased on the substantial evidence, including the medical records of the Claimant, the
testimony of the Claimant, and the testimony of the representatives of the Defendants...[t}his is
not believable testimony.” (January 28, 2013 Decision and Order p. 12). Further, the Single
Commissioner found that “[b]ased on the substantial evidence, including the medical records of
the Claimant, the testimony of the Claimant, and the testimony of the represcntatives of the
Defendants, | do not fully believe Claimant’s version of events in this case.” 1d. Finally, the
Single Commissioner found that *...the employer witness testimonies as a whole are more
believable than Claimant’s testimony.” id.

Mr. Raulerson testified that Claimant had mentioned on two previous occasions that his
back was bothering him and that he wouldn't be able to do a test. (I1r’g Tr. 120:14-19). He also

specifically recalled one incident where he informed Claimant to only do what he could do and

not to reinjure himself. (Hr'g Tr. 120:20-23).



Mr. Brian Ingle testified on behalf of Claimant. Mr. Ingle is an employee of Owen Steel.

(Hr’g Tr. 89:6-8). Mr. Ingle testified that he gave a statement following the altercation. (1ir’g Tr.

89:12-14, APA p. 84). Mr. Ingle stated that he saw Claimant and Mr. Raulerson pushing each
other and then saw Claimant punch Mr. Raulerson and kick him. (APA p. 84). Following the
kick, Claimant told Mr. Raulerson not to hit him because he had a bad back. (APA p. 84).

Jackie Osbome also gave a written statement in which he stated that he saw Mr. Raulerson

and Claimant face to face yelling at each other. (APA p. 85). Claimant was saying to stop pushing
him because he had a bad back. (APA p. 85). Mr. Raulerson was in Claimant’s face and said “]
know you want to hit me so go ahead.” (APA p. 85). Claimant then punched Mr. Raulerson and
kicked him in the belly. (APA p. 85). Claimant then left and walked back into the maintenance
shop. (APA p. 85).

Ray Hollins’ written statement indicated that he saw Claimant kicking and punching at
something. (APA p. 85). He did not see Mr. Raulerson until the fight was broken up. He did hear
Claimant say “Don’t hit me, I’ve got a bad neck and back.” (APA p. 85).

Findings of Fact 4, 5, 6, 7, 8, 9, 10, 11, 12 and 13 are an example of the Single
Commissioner weighing the evidence presented at the hearing and making a determination based
on that evidence. Further, this appears to be an issue where there are two conclusions that can be
drawn from the same evidence. As noted above, “{a] judgment upon which reasonable men

might differ will not be set aside.” Palmetto Alliance, Inc., v. S.C. Public Service Commission.

282 S.C. 430,432, 319 S.E.2d 695, 696 (1984).
The Commissioner was presented with a Claimant who has a history of scvere ongoing
back and neck problems as recently as one month betore the altcrcation, was actively treating for

the back and neck problems at the time of the altercation, complained to coworkers of the back



and neck problems prior to the altercation, and expressed during the altercation that he had back
and neck problems. Further, the Commissioner had the results of two MRI reports that are nearly
identical. Because he determined that to find the injuries occurred as a result of the workplace
altercation would be “pure speculafion" and that parts of Claimant’s testimony simply were “not
believable,” the Commissioner made the determination that the altercation was not the proximate

cause of Claimant’s alleged injuries. (January 28, 2013 Decision and Order p. 11 and 12).

Rather, the Commissioner determined that the injuries were present before the altercation.

Because the finding of fact and conclusion of law in issue is based on the evidence
presented at the hearing and the Single Commissioner provided rationale for his decisions. the
Single Commissioner’s Findings of Fact and Conclusions of lLaw related to the casual
relationship of Claimant’s alleged injuries and the workplace ar¢c AFFIRMED.

II. THE HEARING COMMISSIONER DID NOT ERR IN MAKING A SPECIFIC
DETERMINATION THAT THE FEBRUARY 2012 AND SEPTEMBER 2012 MRI
RESULTS WERE VIRTUALLY IDENTICAL.

Claimant contends the Single Commissioner erred by making a finding that the two MRI
reports in the record were virtually identical. We disagree.
As noted above, findings of fact can be reversed only if the determination was clearly

erroneous in view of the reliable, probative and substantial evidence on the whole record. See

Palmetto_Alliance, Inc., v. S.C. Public_Service Commission, 282 S.C. 430, 319 S.I:.2d 695

(1984). Substantial evidence is

“...evidence which, considering the record as a whole, would
allow reasonable minds to reach the conclusion that the
administrative agency reached. or must have reached in order to
justify its action. Substantial evidence is somcthing less than the
weight ol the evidence and the possibility of drawing two
inconsistent conclusions from the evidence does not prevent an
administrative agency's finding from being supported by



substantial evidence. A judgment upon which reasonable men
might differ will not be set aside.”

Id at 696 referencing Lark v. Bi-Lo, Inc., 276 S.C. 130, 276 S.E.2d
304, 307.

Substantial evidence has also been defined as “...relevant evidence as a reasonable mind might

accept as adequate to support a conclusion.” Hunter v. Patrick Construction Company, 289 S.C.

46, 344 S.E.2d 613 (1986). The Workers’ Compensation Commission is the fact finder and

makes the final determination of witness credibility and the weight to be given evidence. See

Armstrong v. Union Carbide, Inc., 308 S.C. 235, 417 S.E.2d 597 (1992). The findings of the

Commission will be set aside only if unsupported by substantial evidence. Id.

The factual background of Claimant’s prior history with neck and back issues has been
laid out in great detail above. For purposes of this section, we will only address the evidence
related to the MRI reports and their similarities.

The Single Commissioner made the following findings of fact:

“4. This case turns mainly on the medical reports. When 1 review
the two MRIs from before and after the alleged accident, they
strike me as nearly identical. To say that the altercation in the
workplace caused Claimant’s alleged injuries would be pure
speculation.” (APA p. 135-137).

5. Based on the substantial evidence, including the medical records
of the Claimant and the testimony of the Claimant, | find that
Claimant’s symptoms contained in the medical reports prior to
August 15, 2012 closely mirror the symptoms complained of as an
alleged result of the August 15, 2012 altercation. (APA p. 102,
106, 111, 118, 122, 127-130; Claimant’'s APA #1 - Dr. Boyd’s
records).

6. Based on the substantial evidence, including the medical records
of the Claimant and the testimony of the Claimant, Claimant
complained of numbness, tingling, stabbing and rapidly worsening
pain, tightness, and multiple other problems with this neck, back,

and arms prior to the alleged incident. (APA p. 102, 106, 111, 118,
122).”



January 28, 2013 Decision and Order p. 11.

The Single Commissioner specifically relied on the previous and current MRI results in

determining that the results were similar and, therefore, the alleged injuries were not the result of

a work-related accident. Dr. Levinson noted on February 16, 2012 that Claimant’s MRI results

revealed:

“1. Left central disc extrusion at C6-7 causing severe central canal
stenosis with cord compression as well as left ncural foraminal
stenosis. There is no cord edema.

2. Mild to moderate bilateral neural foraminal stenosis and mild
central canal stenosis at C5-6 on the basis of a disc osteophytic
bulge with unconvertebral joint hypertrophy, left greater than right.
3. Congenital shortening of the pedicles.”

Defendants’ APA p. I17.

Dr. Atchison issued a report on September 4, 2012 detailing the results of Claimant’s

MRI following the altercation. These results reveal that Claimant has:

“1. Central disc extrusion at C6-7 causing severe central canal
stcnosis with cord compression. The left central/foraminal
component has contracted in the interval since the prior study.
There is no residual left neural foraminal stenosis.

2. Mild central canal stenosis and mild to modcrate bilateral neural
foraminal stenosis at C5-6, unchanged from prior study.

3. Congenital shortening of the pedicles.”

Defendants’ APA p. 135.

There is no question that the MRI report from prior to the August 15, 2012 altercation

and the MRI report from after the August 15, 2012 altercation are nearly identical. Both Dr.

Levinson and Dr. Atchison determined that Claimant had a disc extrusion at C6-7 causing severe

canal stenosis with cord compression. Likewise. both Dr. Levinson and Dr. Atchison dctermined
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that Claimant had mild central canal stenosis at C5-6 and mild to moderate bilateral foraminal
stenosis at C5-6. Dr. Atéhison even notes that this is unchanged from the prior study.

Because the finding of fact and conclusion of law in issue is based on the cvidence
presented at the hearing and the Single Commissioner provided rationale for his decisions. the
Single Commissioner’s Findings of Fact and Conclusions of Law related to Claimant’s MRI

reports and their nearly identical nature are AFFIRMED.

lIl. THE HEARING COMMISSIONER DID NOT ERR IN CONSIDERING
FACTUAL DISPUTES BETWEEN THE PARTIES INVOLVED IN THE
ALTERCATION IN MAKING HIS FINDINGS OF FACT RELATED TO
CAUSATION AND CLAIMANT’S ALLEGED INJURY.

Claimant contends the Single Commissioner erred by considering and weighing factual
disputes in various parties testimony. We disagree.
Claimant testified that he got into an altercation with Mr. Steve Raulerson on August 15,

2012 at around three o’clock in the afternoon. (Hr’g Tr. 9:17-23). At the time, Mr. Raulerson

was an acling assistant supervisor for Owen Steel. (Iir’g Tr. 9:24-25). Claimant testified that he

was speaking to Brian Ingle when someone from the paint shop approached and asked whether
or not power would be on in the paint shop over the weckend. (Hr’g Tr. 10:7-10). At some point,

Mr. Raulerson came into the area and asked C!aimant “|w]hat seems to be the problem?” (Hr’g

Tr. 10:12-14). Claimant stated that a discussion ensued about whether the power would be on

over the weekend and that Mr. Raulerson initially disagreed with Claimant about the power.

(Mr'g Tr. 10:15-20). At some point, Mr. Raulerson admitted that Claimant may be correct. (Hr'g

Tr. 10:21-22). Claimant testified that he responded with *[h]Juh™ then got up and walked away

into the bathroom. (Hr’'g 1. 10:23-24). Claimant stated that he made this comment because he

felt Mr. Raulerson was questioning his intelligence. (Hr’g Tr. 11:5-6).



Claimant next testified that he was in the bathroom washing his hands when Mr.
Raulerson got into his face and demanded to know what Claimant said. (11r’g Tr. 11:14-18).
Claimant alleged that Mr. Raulerson was “pounding his finger” into his chest and saying
“[yJou’re going to listen to me. You’re going to tell me what you said.” (Hr'g Tr. 11:19-21).
Claimant testified that he tried to leave the bathroom by walking past Mr. Raulerson. (lir'g IT.

14:10-13). During this process, Claimant stated that he put his hand up to “stiff arm him” to

“move him out of my way.” (Hr'g Tr. 14:13-15). After trying to move Mr. Raulerson, Claimant
stated that Mr. Raulerson shoved him. (Hr'g Tr. 14:17).

Throughout the confrontation, both Claimant and Mr. Raulerson were yelling at each
other and exchanging curse words. (Hr'g Tr. 14:18-22). After getting around Mr. Raulerson,
Claimant stated that he and Mr. Raulerson were in the hallway adjacent to the bathroom. (Hr'g
Tr. 14:23 - 15:3). At this point, Claimant alleges he felt something in his neck pop after being
shoved by Mr. Raulerson. (Hr’g Tr. 15:5-6). Aft‘er feeling his neck pbp, Claimant states that he
saw Mr. Raulerson preparing to lunge at him and pre-empted this by punching Mr. Raulerson.
(Hr'g 'Tr. 15:9-12). Claimant testified he did not recall kicking Mr. Raulerson but that it was
possible that did not recall kicking Mr. Raulerson. (Hr’g 1r. 16:1-3). After punching Mr.
Raulerson, the fight was broken up. (Hr’g Tr. 16:14-17). Claimant testified that the entire fight
lasted approximately one minute. (IHr’g I'r. 17:9-11).

On cross-examination, Claimant testified that he had been reprimanded in the past for
getting into arguments with other employees and supervisors. (Hr'g Tr. 50:14-18). These
incidents involved Mr. John Gardner and Mr. Clift Zimms. (Ir'g Ir. SO:19  S1:1). e was
reprimanded for saying “Fuck You" to Mr. Gardner. (1r'g 1r. 52:19 - 53:1). Claimant testified

that he was bricfly terminated following the Zimms altercation for throwing welding leads at Mr.



Zimms. (Hr'g Tr. 50:23 - 51:7). Claimant testified that the reason he threw the leads at Mr.
Zimms was because he got angry. (Hr’g Tr. 51:17-24). The incident report indicates that
Claimant “...started having a fit, started throwing welding leads at Cliff Zimms.” (Hr’g Tr.
74:17-20).

Mr. Brian Ingle testified on behalf of Claimant. Mr. Ingle is an employee of Owen Steel.

(Hr’g Tr. 89:6-8). Mr. Ingle testified that he gave a statement following the altercation. (11r'g Tr.

89:12-14, APA p. 84). Mr. Ingle stated that he saw Claimant and Mr. Raulerson pushing e¢ach
other and then saw Claimant punch Mr. Raulerson and kick him. (APA p. 84). Following the
kick, Claimant told Mr. Raulerson not to hit him because he had a bad back. (APA p. 84). Mr.
Ingle also testified that prior to the August 15 altercation, Claimant and Mr. Raulerson had been
in other arguments. (Hr’g Tr. 103:6-13). Specifically, Mr. Ingle recalled an argument one week
prior where Claimant disagreed with letting Mr. Raulerson hold the money for the company
canteen. (Hr’g Tr. 103:17-22). Finally, Mr. Ingle stated that Claimant had a reputation for having
atemper. (Hr'g Tr. 104:5 - 105:1).

Claimant next called Mr. Steve Raulerson to testify. He stated that he confronted
Claimant in the bathroom. (Hr'g Tr. 113:14-16). After Claimant exited the bathroom, Mr.
Raulerson testified that he and Claimant were approximately two and a half 1o three feet apart.
(Hr'g Tr. 115:9-10). Mr. Raulerson stated during his deposition that noticed Claimant *had his fists
balled up” and told Claimant “if you want to hit me, hit me.” (Hir'g Ir. 115:13-16: Raulerson
Deposition Tr. 13:11-13). Claimant then kicked Mr. Raulerson and hit him in the mouth. (Hr'g Tr.
115:19-23; Raulerson Deposition 1r. 13:14-15). Mr. Raulerson testified that he shoved Claimant
against the wall after being struck by him. (Hr'g Tr. 116:7-11). Finally, Mr. Raulerson testified

about the disagreement one weck prior. 1le stated that Claimant had accused him of stealing from
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the fund that was used to pay for supplies for the break room. (Hr’g Tr. 122:9-12). He stated that
Claimant had a raised voice and was upset. (Hr’g Tr. 122:16-21).

Ronald Frye’s written statement indicated that he saw Claimant sitting in the mechanic’s
room when Mr. Raulerson passed through. (APA p. 86). As he passed through Mr. Raulerson asked
Claimant a question about the job. (APA p. 86). Mr. Raulerson was a “lead-man” which gave him

certain duties to check on the status of jobs. (APA p. 86). Claimant ignored Mr. Raulerson at first

and then Claimant made a “smart aleck” reply to Mr. Raulerson. (APA p. 86). Mr. Raulerson turmed
around and asked “What did you say?” Claimant got up and walked away when Mr. Raulerson
chased after him demanding to know what was said. (APA p. 86). Frye stated he then saw Claimant
and Mr. Raulerson arguing and cussing at cach other. (APA p. 86). Mr. Raulerson put his finger in
Claimant’s face saying “this shit with you is gonna stop, ol’ boy, and you will show me some
respect.” (APA p. 86). Claimant then shoved Mr. Raulerson into the restroom. Mr. Raulerson
shoved Claimant back and Claimant punched Mr. Raulerson in the mouth. (APA p. 86).

Mr. Frye also testified that he had been in a prior altercation with Claimant. (Hr’g Tr.134:21
-~ 135:1). Mr. Frye tcstiﬁed that Claimant wanted him to get out of a scat so he could sit down.
(Hr'g Tr. 135:11-12). When Mr. Frye did not get up, Claimant pinched him on the arm and a
confrontation ensued. (11r’g . 135:15-18). Mr. Frye also testified that he heard Claimant talk
about getting into a fight with his neighbor over a dog. (Fr’g Tr. 137:19 - 138:9).

Jackie Osbome also gave a written statement in which he stated that he saw Mr. Raulerson
and Claimant face to face yelling at each other. (APA p. 85). Claimant was saying to stop pushing
him because he had a bad back. (APA p. 85). Mr. Raulerson was in Claimant’s face and said “I
know you want to hit me so go ahead.” (APA p. 85). Claimant then punched Mr. Raulerson and

kicked him in the belly. (APA p. 85). Claimant then left and walked back into the maintenance
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shop. (APA p. 85). Ray Hollins’ written statement indicated that he saw Claimant kicking and
punching at something. (APA p. 85). He did not sec Mr. Raulerson until the fight was broken up.
He did hear Claimant say “Don’t hit me, I’ve got a bad neck and back.” (APA p. 85).

Claimant testified at the hearing that he injured his neck before he threw a punch and
kicked Mr. Raulerson. (Hr’g Tr. 15:9-12). The Single Commissioner found that “|bjascd on the

substantial evidence, including the medical records of the Claimant, the testimony of the

Claimant, and the testimony of the representatives of the Defendants...[t]his is not belicvable
testimony.” (January 28, 2013 Decision and Order p. 12). In addition, the Single Commissioner
found that “[b]ased on the substantial evidence, including the medical records of the Claimant,
the testimony of the Claimant, and the testimony of the representatives of the Defendants, | do
not fully believe Claimant’s version of events in this case.” 1d. Further, the Single Commissioner
found that “...the employer witness testimonies as a whole are more believable than Claimant's
testimony.” Id. Finally, the Single Commissioner goes on to find that “[tJhe record reflects that
[Claimant] was written up several times for behavioral issues at work. Moreover, witness
testimony confirms his temper and anger issues even outside the workplace.” (January 28, 2013
Decision and Order p. 12).

These Findings of Fact are another example of the Single Commissioner weighing the
evidence presented at the hcaring and making a determination based on that evidence. Further,
this appears to bc an issue where there are two conclusions that can be drawn from the same¢
evidence. As noted above, *‘|a} judgment upon which reasonable men might difter will not be set

aside.” Palmetto Alliance, Inc., v. S.C. Public_Service Commission, 282 S.C. 430. 432, 319

S.1:.2d 695, 696 (1984).
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Because the finding of facts and conclusions of law in issue are based on the evidence

presented at the hearing and the Single Commissioner provided rationale for his decisions,

including a determination of credibility based on live witness testimony, the Hearing

Commissioner’s Findings of Fact and Conclusions of Law related to the factual disputes between

the parties involved in the altercation is AFFIRMED.

FULL COMMISSION FINDINGS OF FACT

The South Carolina Workers’ Compensation Commission has jurisdiction to hear this
claim. Venue is proper in Columbia, South Carolina.

Claimant’s average weekly wage is Eight Hundred Sixty Two and 98/100 Dollars
($862.98) with a corresponding compensation rate of Five Hundred Seventy Five and
35/100 Dollars ($575.35).

Notice of the hearing was timely and properly served on all parties of interests.

Based on the substantial evidence, including the medical records of the Claimant and the
testimony of the Claimant, we find that this case turns mainly on the medical reports.
Based on the substantial evidence, including the medical records of the Claimant and the
testimony of the Claimant, we find that when we review the two MRIs from betore and
after the alleged accident, they strike this Panel as nearly identical. Based on the
substantial evidence, including the medical records of the Claimant and the testimony of
the Claimant, we find that to say that the altercation in the workplace caused Claimant’s
alleged injuries would be pure speculation. (APA p. 135-137).

Based on the substantial evidence, including the medical records of the Claimant and the
testimony of the Claimant, we find that Claimant’s symptoms contained in the medical

reports prior to August 15, 2012 closely mirror the symptoms complained of as an



alleged result of the August 15, 2012 altercation. (APA p. 102, 106, 111, 118, 122, 127-
130; Claimant’s APA #1 — Dr. Boyd’s records).

. Based on the substantial evidence, including the medical records of the Claimant and the
testimony of the Claimant, we find that the Claimant complained of numbness, tingling,
stabbing and rapidly worsening pain, tightness, and multiple other problems with this

neck, back, and arms prior to this alleged accident. (APA p. 102, 106, 111, 118, 122).

. Based on the substantial evidence. including the medical records of Claimant and
testimony of Claimént, we find that the Claimant failed to inform Dr. Boyd that he had
back and neck issues prior to the August 15, 2012 altercation. Further, Claimant failed to
tell Dr. Boyd that he had received prior treatment for his neck and back including
injections. (Hr'g Tr. 36:22 - 37:21, 38:1-16; APA p. 131, 133).

. Based on the substantial evidence, including the medical records of the Claimant, the
testimony of the Claimant, and the testimony of the representatives of the Defendants, we
do not fully believe Claimant’s version of events in this case. Claimant has demonstrated
that he has temper and anger issues. The record reflects that he was written up several
times for behavioral issues at work. Moreover, witness testimony confirms his temper
and anger issues even outside the workplace. (Ir'g ‘I'r. 50:14-18; 50:19 - 51:1; 50:23 -
51:7;51:17-24: 52:19 - 53:1; 74:17-20; 134:21 - 135:1; 135:15-18; 137:19 - 138:9).

. S.C. Code Ann. § 42-9-60 does not apply in this case because we do not find enough
evidence to show that Claimant willfully intended to injure himsell or another employce.
However, as noted above, based on the substantial evidence, including the medical
records of the Claimant and the testimony of the Claimant, we do not place his current

mcdical condition as being caused by this alleged accident.
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10. Based on the substantial evidence, including the medical records of the Claimant, the

1.

testimony of the Claimant, and the testimony of the representatives of the Defendants,
Claimant alleges that he injured his neck before he threw a punch and kicked Mr.
Raulerson. We find that this is not believable testimony. (Hr’g Tr. 15:9-12).

Based on the substantial evidence, including the medical records of the Claimant, the

testimony of the Claimant, and the testimony of the representatives of the Defendants, we

12.

13.

14.

1.

find that the employer witness testimonies as a whole are more believable than
Claimant’s testimony.

Based on the substantial evidence, including the medical records of the Claimant, the
testimony of the Claimant, and the testimony of the rcpresentatives of the Defendants, we
do not find enouéh evidence that Claimant willfully intended to injure himself or Mr.
Raulerson.

Based on the substantial evidence, including the medical records of the Claimant, the
testimony of the Claimant, and the testimony of the representatives of the Defendants, we
do not place his current medical condition as being caused by this alleged accident.

Based on the substantial evidence, including the medical records of the Claimant, the
testimony of the Claimant, and the testimony of the representatives of the Defendants, we
find that the Claimant did not satisfy his burden of proving that he sustained a
compensable injury to the head, back, and/or neck while in the course and scope of his
employment with the Detendants.

Based on the substantial evidence, including the medical records of the Claimant. the

testimony of the Claimant, and the testimony of the representatives of the Defendants, we
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find that all benefits under the South Carolina Workers’ Compensation Act are hereby
denied.

CONCLUSIONS OF LAW

It is concluded under the South Carolina Workers’ Compensation Act, §42-1-10, S.C. Code

of Laws, et. seq., that:

1.

Pursuant to South Carolina Code Ann. §42-15-10 and §42-17-20, jurisdiction and venue

are proper.

Pursuant to South Carolina Code Ann. §41-1-40, the Claimant’s average weekly wage is
Eight Hundred Sixty Two and 98/100 ($862.98) Dollars with a corresponding
compensation rate of Five Hundred Seventy Five and 35/100 ($575.35) Dollars.

Pursuant to South Carolina Workers’ Compensation Commission Rules and Regulations,
Rule 67-210(B) and Rule 67-213(C), the parties were properly served with Notice of the
Hearing.

Pursuant to South Carolina Code Ann. §42-17-50, the Commission may review an award
and, if good grounds be shown therefore, reconsider the evidence, receive further

evidence, rehear the parties or their representatives and, if proper, amend the award.

The scope of review of the Commission is not limited. Lowe v. Am-Can Transport
Services, 283 S.C. 534, 324 S.E.2d 87 (Ct. App. 1984).

‘The Commission does not have to uphold the tindings of the 1learing Commissioner if, in
its opinion, the preponderance of the evidence leads to a different finding, whether or not
the Hearing Commissioner’s findings were based on a preponderance of the cvidence.

Lowe v. Am-Can T'ransport Services, 283 S.C. 534, 324 $.1:.2d 87 (Ct. App. 1984).

The Commission's discretion in reviewing a case is equal to that of the Hearing
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Commissioner. Rollins v. Wunda Weve Carpet Company, 255 S.C. 1, 172 SE.2d §

(1970).

Pursuant to South Carolina Code Ann. §42-1-160 and based on the substantial evidence,
we find that the Claimant has not satisfied his burden of proving that he sustained a
compensable injury by accident arising out of and in the course of employment.

Pursuant to South Carolina Code Ann. §42-9-10 and based on the substantial evidence,

10.

1.

we find that the Claimant is not entitled to any temporary total disability benefits for the
period of time during which the Claimant’s incapacity for work was total.

Pursuant to South Carolina Code Ann. §42-9-10 and based on the substantial evidence,
we find that the Claimant has not met his burden of proof that he is permanently and
totally disabledv.

Pursuant to South Carolina Code Ann. §42-9-20 and based on thc substantial evidence,
we find that the Claimant is not entitled to any temporary partial disability benefits for

the period of time during which the Claimant’s incapacity for work was partial.

. Pursuant to South Carolina Code Ann. §42-9-20 and based on the substantial evidence,

we find that the Claimant has not met his burden of proof that he is permanently and

partially disabled.

. Pursuant to South Carolina Code Ann. §42-9-35 and based on the substantial evidence.

we find that the Claimant has not satisfied his burden of proving that a subsequent injury
aggravated a pre-existing condition or permanent physical impairment or that a pre-

existing condition or permanent physical impairment aggravated the subsequent injury.
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14. Pursuant to South Carolina Code Ann. §42-9-10, §42-9-20, and §42-9-30 and based on
the substantial evidence, we find that the Claimant is not entitled to any award under the

South Carolina Workers’ Compensation Act.
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ORDER
IT IS HEREBY ORDERED, that the substantial evidence supports a finding that the
Decision and Order of the Single Commissioner is AFFIRMED WITH AMENDMENT.
IT IS FURTHER ORDERED, that the substantial evidence supports a finding that this
that the greater weight of the evidence supports a finding that this claim is denied because the

Claimant failed to satisfy his burden of proof that he suffercd a compensable injury by accident

to the arising out of and in the course of his employment with the Defendants on August 15,
2012.

IT IS FURTHER ORDERED, that the greater weight of the evidence supports a finding
that the Defendants are not responsible for providing the Claimant with any benefits or
compensation under the South Carolina Workers’ Compensation Act.

IT IS HEREBY ORDERED.

AFFIRMED WITH AMENDMENT.

S.C. WORKERS' COMPENSATION COMMISSION

N

Suﬁ 4 Bard ﬁnissi%cr

T’ Sebut Beck, Commissioner CN—

NUN i
Melody .. James,@wmmlssmn\h
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CERTIFICATE OF SERVICE

This is to certify the undersigned has this date served this order in the above entitled action
upon all parties to this cause by sending an electronic copy hereof by electronic mail addressed

to the attorney or attorneys for said parties or by depositing a copy hereof, postage paid, in the
United States mail addressed to any unrepresented party.

By Valerie Deller on July 2, 2013



