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From: Andrea Aikman

To: Court Of Appeals Filings

Cc: stevenm44442022@yahoo.com; churdabd@dhec.sc.gov; debruhjh@dhec.sc.gov; Mary D. Shahid; Angelica M.
Colwell

Subject: 21-ALJ-07-0144-CC Mueller v SC DHEC et al - Record on Appeal part 2 of 3 [IWOV-NPDocuments.FID3239992]

Date: Thursday, November 2, 2023 10:15:44 AM

Attachments: Record on Appeal 2 of 3 - p 105-200.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached is part 2 of 3 of the Record on Appeal

Andrea Aikman

P: (843) 720-1761
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Confidentiality Notice - The information contained in this e-mail and any attachments to it is
intended only for the named recipient and may be legally privileged and include confidential
information. If you are not the intended recipient, be aware that any disclosure, distribution or
copying of this e-mail or its attachments is prohibited. If you have received this e-mail in
error, please notify the sender immediately of that fact by return e-mail and permanently
delete the e-mail and any attachments to it. Thank you.



mailto:AAikman@maynardnexsen.com

mailto:ctappfilings@sccourts.org

mailto:stevenm44442022@yahoo.com

mailto:churdabd@dhec.sc.gov

mailto:debruhjh@dhec.sc.gov

mailto:MShahid@maynardnexsen.com

mailto:AColwell@maynardnexsen.com

mailto:AColwell@maynardnexsen.com

mailto:AAikman@maynardnexsen.com

https://checkpoint.url-protection.com/v1/url?o=https%3A//www.maynardnexsen.com/&g=OTY0ZDgwZThmODY3OTYxNA==&h=YTYzNmE1NDE0MzY1M2U4ZDcxZjc5MDc3MDhhOTAwZTQ0NjViYzFmNTIxZmY0NTg1ZGQ1MTM3NzJhMDVjNGFjYQ==&p=YzJ1OnNjanVkaWNpYWw6YzpvOjBiNGZhNjkzNGU1YmVlMzNkNzEzODFmZGNhNjE5ZTk3OnYxOmg6VA==
























This site was not posted (with signs) at the property for public comment on septic or critical area varience.

Obviously you understand that | am concerned about permitting on critical areas on Edisto Beach. The DHEC
website makes it very difficult to follow these applications. Would you please inform me how | can now follow the
referenced application and also view the permit for the septic. Building on this site will result in an unobstructed

path for storm surge to deposit sand and sewage on Palmetto Blvd. and second row properties. Thanks, Steve
Mueller

OCRM Varn/Mueller 00040















































































































































































dhec APPROVAL TO OPERATE File Nbr. 2020100022
Onsite Wastewater System County: Colleton
Name: Carla V. Dupre and Jasper B. Varn, Il c/o CPR Engineering

Type Facility: Residential 4-bedroom House A9dress:pey o oo

Program Code:

System Code:
Subdivision: Pinopolis, SC 29469 Water Supply:
Block: F Lot: 5 S 410 Paimetto Bivd.
TM#: Edisto Beach, SC
ACTUAL INSTALLATION

The Final Approval is issued upon the system certified "as built" plan of the actual instaljation, and other
supporting documentation as required by this standard and supplied by the Consulting Engineer.

FINAL APPROVAL

{Consulting Engineer)

{State and License Number)

{Plan Date) (Project Number}

(As Buift Date)

The consulting engineer shall be responsible for supervising construction of the system and
providing SCDHEC with a certified "as built” plan of the actual installation. Any Final Approval
that is released pursuant to this Standard shall be based upon this engineering certification.
Comments:

Licensed Installer

Printed Name License #

I hereby certify the system was installed in accordance with the referenced permit and R.61-56.

Licensed Installer Signature Date

APPROVED TO PLACE INTO OPERATION

THIS CERTIFICATE OF FINAL APPROVAL IN NO WAY GUARANTEES THE LIFE OF THE §YSTEM OR THAT IT WILL FUNCTIGN FPROPERLY UNDER ANY OR ALL CONDITIONS.
ANY PPERMIT TO CONSTRUCT AND CPERATE THAT IS ISSUED PURSUANT TO THIS STANDARD SHALL BE BASED UPON THE CONSULTING ENGINEER'S DESKSN CERTIFICATION
AND OTHER SUPPORTING DOCUMENTATION,

Reviewed By:

Date:

DHEC 1781 {01/2014)

Information collected on this form is subject to public scrutiny or release and the Freedom of Information Act.

OCRM Varn/Mueller 00065







202010 0022]

Application #:
\V'dhec| Onsite Wastewater System Application
e Bureau of Environmental Health Services

I, CPR ENGINEERING SOLUTIONS, LLC = PO BOX 67

{Name) (Mailing Address)
PINOPOLIS SC 29469 caleb@onsitesepticengineering.com
(City/Town) (State) (Zip Code) {Email Address})
Phone No.: 843-860-3293 Alternate Phone No.: N/a
Mobile O Home [J work O Mobile 1 Home O work

hereby make application for a Permit to Construct an Individual Sewage Disposal System to serve a:
House:lF]  Mobile Home:[T]  Other (Specify)]

If in subdivision, give name: , Lot #:5BLOCKF
Property Address: 410 PALMETTO BLVD. City: EDISTO ISLAND
County: COLLETON Tax Map/Property Identification #: 357-03-00-048

Check all that apply:
' Public Water: %Well: [JPublic [JPrivate [JExisting []Proposed Public Sewer Accessible: []
If residential establishment, answer following:

No. Bedrooms: 4 Basement: [] Full [7] Partial [ J¢TNone Plumbing in Basement: []

If commercial establishment, answer following:

. . Number of Number of
Type of Business:

P Occupants: Employees:
Public Number of Hours Other:
Restrooms: of Daily Operation: er-

(i.e., seating capacity, meals per day)
Lot Identification and Preparation
In order for your application to be processed, stake the corners of the proposed building and property corners
with distinctive markers. In clear, sealed bags, place the site location card at the front of the property in a
conspicuous location and place the septic location card at the proposed septic location. A legal description (plat,
deed, surveyor site plan, etc.) of the property must also be submitted with the application. Contact the regional
EA office to activate your application when the lot has been staked, house site located, and lot posted. The lot
should also be properly prepared by clearing all underbrush, thick vegetation, and any other features that may
inhibit the site evaluation within a 150 ft radius of the proposed septic location.

Please give exact directions to lot: S€e vicinity map and site plan on attached engineered septic

submitial. Loyl medln “Blud. Sbisty 13eady SC

| understand that the property must be properly prepared for evaluation and that | must confirm property
preparation to activate the application. 1 also understand a reevaluation fee may be assessed if the above
parameters for lot identification and preparation are not met. | certify to the best of my knowledge that the
information submitted in this document is true and accurate. Permission and authority is hereby granted for
DHEC representatives to enter the above-described property at reasonable hours for the purpose of onsite
wastewater system inspection and/or site evaluation.

Property will be ready for activation/evaluation by DHEC on n/a 610 submittal
(Date)

10/27,20 CALEB RODGERS. P.E . Digitafly signed by CALEB RODGERS. P.E.

Date: 2020.10.27 11:22:11 -04'00°
(Date) (Applicant/Representative Signature)
Personal information provided on this form is subject to public scrutiny or release. 13

DHEC 17490 (04/2020)
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BROIECT. QVERVIEW:
CONSTRUCTION OF A NEW 4 BEDRCOM HONE IS PROPOSED ON THE SUBJECT PROPERTY SANUARY SEWER SERMVCE IS NOT
AVAILABLE AT THE SITE, AS SUCH, AN NDIVIDUAL ONSITE WASTEWATER TREATMEINT SYSTEM & SROPOSED

IN GENERAL, THE EFFLUENT FROM THE PROROSED STRUCTURE WiLL GRAVITY FLOW TO A NIW LOZD GALLON MIN. SEFTC TANK,
WHICH Wil FEED AN 800 GALLON TREATMENT AND PUMP CHAMBER. EFFLUENT WiLe BE RECIRCULATED AND DISCHARGED 70 A OR®
TUBE DRAM FIELD SYSTEM TG BE INSTALLED TO THE SOUTH EAST OF THE STRUCTURE AS SHOWN ON THE ENCLOSED SHE FLAN
Ewmnmf.mm%zmp 1S FROVIDED NORTH WEST OF TWE PROFOSED DRAN FIELD AND SHALL BE LEFT UNDISTURBED AND
UNDEVELORED,

THE SPECIALIZED SYSTEMS DESIGNED HEREIN HAVE BEEN GESIGMED HEFERENCING THE PROYIDED SOILS REPORTS BY UCENSED SOIL
CLASSIFIER MR TriER SGRO, DATEQ OCTOBER 3, 2020. THE SYSTEM, INSTAWED PER THE ENCLDSED DESIGN, WL FUNCIION A3
INTENQED AND MEET OR EXCEED ALL REQUIREMENTS OF SCOMEC REGUIATWON 8338/ PROGRAM 382/610

m,hz.mmwhwﬂzmmh»w_zmw INDICATE A GENERAL SCOPE OF WCRK AND MAY NOT DESCRIBE THE ENTIRE EXTENT OF woRe REQUIRED FOR
PROJECT COMPLETION CONTRACTOR ANL OWNER ARE RESPONSIBLE FOR ALL LABOR, MATERALS, BURERVISION, UNSPECIRED
MATERIAL SELECTION. ADHERENCE 7O SCOHEC AND LOCAL STANDARDS, AND QUALITY CONTROL.

Z CONSTRUCTION SHALL CONFORM TO SGDHEC SPECIFICATUING

CONSTRUCTION SHALL BE PERFORMED BY A UCENSED SEPVIL INSTALLATON CONTRACTOR

4. ALL ELECTRICAL AND PLUMBING WORK SHALL BE PERFORMEDR BY LICENSEC CONTRACTORS

5. DWNER/CONTRACTOR TO PROVIDE ADEGUATE BARRIERS ARGUND PERIMETER OF SEPTIC SYSTEM TO PREVENT VEMICLE PARKING
AND TRAFFIC IN DRAW FIELD AND REPAIR AREA. BOTH AREAS ARE TG REMAIN COMPLETELY UNDISTURBED.

B, WETALLATION DF ORAINAGE SWALES, DITCHES, OWERSIIN DRANS, OR RAIN GUTTERS MAY BE REQUIREO 70 DVERT OR NTERCEPT
WATER AWAY FROM THE ONSITE WASTEWATER GYSTEM LOTATION. YTHE SEFTIC TANK(S) AND DRAW PELD AREA SHALL BE
BACKFELED AND SHAPED YO PROMOTE POSITIVE DRAINAGE

7. TRENCH SUB-GRADE SHaLe BE LEVEL ALONG TS LENGTH

B. USDA NRCS CLASS | FILL SAND (LESS THAN 10% FINES) SHALL BE USED 70 FAILL CUT AREAS SURAD NG TRENCHES.

8. TRENCH AGGREGATE {IF APPLICAGLE} SHALL BE GRANITE OR APPROVED ALTERNATE TO MEET SCDHEC SPECIFICATIONS

1. BASE OF TRENCH YO MAINTAIN 67 MINMUM OFFSET FROM Z0S/5HWY.

11 WELL SYSTEMS, IF REQUIRED, SHALL BE sNSTALLED MINIMUM OF 75 FRDM SEPTIC SYSTEM

12 THE SEPTIC SYSTEM SHALL NOT BE INSTALLED N WETLANDS; A REVIEW OF THE NATIDNAL WETLAND INVENTORY SYSTEM SHOWED

NG WETLANDS N THE SEFTC AREA, OWNER/CONTRACTOR SHALL NOTIFY ENGINEER OF ANY CHANGE N SITE CONDITIONS.

UPON COMPLEVION OF CONSTRUTTION AN AS-BUILT, CERTIFIED BY A REGISTERED PROFESSIDNAL ENGINEER, MUST BE SUBMITIED

T SCOHEC.

CONSTRUCTION SH

Ll

o

1

>

8 INSPECTED AND SUPERVISED BY A REGISTERED PROFESSIONAL EXCIMEER.

DRLRALONE AND MANTENANGE Fifn
1, GEHERAL VARNTENANCE CONEDRLRA

ESTABUSH VEGETATWE COVER (SOD OR SLED) MMEGISTELY URON CONSTRUCTION COMPLETIGN.

ONLY EFFLUENT CISCHARGE FROM Thi SEPTIC TREATMENT SYSTEM SHALL BE DISCHARGED T0 THE TREATMINT SYSTEM,

MANTAN ALL FLUMBING FOTURES 10 PREVENT EXCESS WATER FROM ENTERING THE DISPOSAL SYSTEM

PROVIOE ADEQUATE PROTECTION T0 PREVENT CARS, TRUCKS, OR OTHER HEAVY EQUIPMENT FROM DRVING OVER THE DRIP

TUBE DRAWN FIELD, REPARl AREA, AND ASSOCIATED EQUIHENT WHICH MAY DAMAGE THE SYSTEM AND CAUSE MAL FUNCTIO

DO NOT DRVE TENT STAKES, GOLF FUTTING WOLES, SURVEY STAKES, VOILEYBALL NET POSTS, [IC NTQ THE DFAN FIELD,

CONTACT YOUR SERVICE PROVIDER IF YOUR HIGH WATER ALARM SHOULD SOuND REFRAIN FROM EXCESSWE WATER USAGE

UNTIL UNIT HAS BEEN SERVICED,

CONTACT YOUR SERVCE PROVIDER PRIDR TO AND UPGN RETURN OF TEMPORARY LONG OURATION SHUT DOWN DUE TO A

VACATION OR QTHER REASON 7O ENSURE UNIT IS STARTED UP PROPERLY UPON RETLRN

T8 NOTFY YOUR SERVCE PROVIDER (F ANY AREAS OF EXCESSVE WETNESS ARE NOWCED WITHIN THE DRAN FIELD AREA

2. 70 ENSURE THAT THE SYSTEMS DESIGNED HEREN CONTINUE TO OPERATE RELABLY AND WITHOUY PROBLEMS, THE PROPERTY
CWNER SHALL ENTER INTO AN ONGOING MONITORING & WMAINTENANCE SERVICE COMTRACT WilH AN DRENCO/ONSITE SEFTC
ENGNEERING APPROVE SERWAE PROVIDER OF URENCO SYSTEMS.

3 THE SERVIGE CONTRACT ALSO CONTAINS AN ACKNOWLEDGEMENT OF UNDERSTANDNG THAT THE OWNER UNDERSTANDS AND
ACCEPTS RESPONSIBILTY TQ OPERATE THE SYSTEM IN ACCORDANCE YO THE OWNER'S MANUAL AND O MAINTAIN AND FULLY
CONVEY A FULLY PAD SERVICE CONTRACT OF MINIMUM 1 YEAR TERM TO A SUBSEQUENT BUYER, AND THAT FUTURE BUYERS ARE
RESPONSIBLE FOR FUTURE MAINTENANCE CONTRACTS LPON CONVEYANCE

4 UPON COMPLETION OF THE INSTALLATION, THE EQUIPMENT DISTRIBUTOR, INSTALLATION CONTRACTOR AND THE SERVICE PROVER
SHALL GVE THE PROPERTY OWNER AN OWNER'S WANUAL AND UWNER SHALL SIGN FOR RECEPT TWEREOF, CONGURRENTLY, THE
DISSRIBUTOR, CONTRACTOR AND SERVICE PROVIDER SHALL CONGUCT AN ORENTATION WiTH THE FROPERTY CWNER AND CONDUCT
A SYSTEM OPERATIONAL TEST TO VERIY PROPER INSTALLATION.

1
1
1
1
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EROJECT. REFERENCES

7. REFERENCES PLAT SUAVEY By KINNERTY LAND GURVEYING DATED AUGUST 28, 2020 TILED "RESURVEY PLAT OF LOT § BLOCK
£ 416G PALMETTO BLVD EDISTO BEACH"

2. SOLS REFORT TILED "DUPRE-410 PALNETTO BLVO." BY LICENSED SOIL CULASSIFIER MR. TAWER SGRO DATED OCTDBER 1, 2020

PROJECT NAME: 410 PALMETTO BIVD. SEPTIC SYSTEM
PROJECT LOCATICN: 410 PALMETTO BLVD.
EDISTO ISLAND, SC 29438
COLLETON COUNTY, sC
TMS: 357-03-00--048.000

WATER SUPPLY: PUBLIC ASSUMED
*WELL TO REMAIN 75" FROM DRAIN FIELD IF INSTALLED,

SHEET LIST TABLE

SHEET DRAWING NUMBER B SHEET TILE
[s] RD-2(-63-0 BENERAL NOTES & DESIGN CRITERIA
100 RO-20-63-1 SITE PLAN & SEPTIG LAYOUT
S560 RD-20-83-2 TYPICAL SEPTIC TANKK AND RECIRCULATING
_ TANK CONFIGURATION
5504 RO-20-63-3 SEPTIC SECTION & DETAILS

BESEN SUMAARY -~ 410 PAIMETIO B

LTAR= 09 PER SON. CLASSIFICATION REPORT 8Y MR. TYLER SGRD, SONS REFPGRT
DATED OCTOBER 1, 2020

20NE OF SATURATION= 5" BELOW EXSTING GRADE AS OF OCTORER 1, 2020 CLIENT:
BELROOME = 4 BEDRODMS
DERGN FLOWRATEw 480 GPD (120 GAL/DAY/GEDROOM REF R 81-56 ARP R) MR. PAUL DUPRE

803-206-0575
JPAULDUPRE@GMAIL.COM

TO%AL MIN REQUIRED SYSTEM AREA= 333 SF DESIIN, 50% HEPAR AREA= 287 SF
CESGN SYBTEM AREAm: B33 SF, 2BF S REPAR AREA

REMRNE BDEGTY
TyHEs B33 L Ml

OFf GEQFLOW

EFLOW PC 172 GRH,  militattit PER
NS,

HEOUS TANK= ROTH INJECTION MCGLDED 1,060 GALLOM TANK, INSTALLED PER
RANUFACTURER SPECIFICATIONS,

TREATMENT TANK SYSIEMs ORENCO AX20 R78 8O0 GAL RECIRC TANK W/ PUNP
DIBCHARGE, INSTALLED PER MANUFACTURER SPECITICATIONS

RECHRE B, SRENCO SYSTEMS PFI0005, 30 OPIA PUMP. INSTALL PER
MANUFALE ]

15 HELECTIO)
HER SPECTF

e

CLECHARGE @uMP SELECTION= ORENCO SYSTEMS PF20005, 20 GPM PUMP. INSTALL
FER MANUFACTURER SPECIFICATIONS.

HEADWORKS= AQWA SINGLE ZONE MANUAL HEADWORKS

HNOTE  CONTRACTOR PROPOSED ALTERNATIVES SHALL BE SUBMITTED TO ENGINEER

FDR REVIEW AND APPROVAL. PROIECT BAE
VICINITY MAP
N.T.S.
L]
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DUPRE ~ 410 PALMETTO SEPTIC SYSTEM

GENERAL NOTES
&
PROJECT OVERVIEW
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m. FYRVEYNOTER
1 THIZ PLAT DEL'NEATEB A BOUNDBARY SURvE' OF LOT 5 61 OCK ¢ BOUNDARIES WERE
BRTABLISKED 8Y RE-TRACUENT OF OCEDS AND FLATA REFERENCED HEREON AND
LOCATION OF FIELD BURVEY MONUMENTATION FOUND

3 ONLY THORE MOMUMENTE ON THIB PROPERTY AND ADJOINRIO PROFERTIES AND
RIQHTEOEWAY PERTINENT TO THE DOUNDARIES OF THiB YRACT WERE BURVEYED AND
SHOWN AB BVIDENCE  TH:B PLAT CONTTITUTES A BOUNDARY SURVEY OF ONLY LOT 6 AND
15 NGT A BURVEY OF ADJOINING TRACTS

3 M0 BUABURFACE OR ENVIRONMCNTAL INVESTIGATIONS OR SURVEYS WERE
FERFOAMED FOR THIS PLAT FHEREFORE THIS PLAT DOES NOT REFUECT THE EXBTENGE
OR NON-EXISTENCE OF WETLANDS, CONTAMNATION, OR OTHER CONDITIONS WHICH MAY
AFFECT THIG PROFERTY

A4, VERTICAL DATUNM REFERENCED YO NAVD 83,

§. PROPERTY (3 ZONED Ret {BEACH OVERLAY DISTRICT)TIN THE TOWN OF EBISTO BEACK

9. BULDING GETBAGKS ARE  10' FRONT SETBAGK(BEACHFRONT GVERLAY DISTRCT) 10°
SiDE SETHALK, ANKY 107 BABELINE SETBACK.

7 PROPERTY APPEARS TO BE LOCATED IN PLOOD ZONES VE 12 AS PER PIRM MAR
4502807810, EFFECTIVE DATE OF DECEMDLR 21, 2020

8. TOVAL ACREAGE 18 [ 19 ACRES.
REFERENCER
1. TMB 387-03.00049

@ PLAT BOQK E PAGE 182 CHARLESTON CO MG
3. DEED BOOK 2790 PAGE 248 COLLETON CO AMC

_
PORCH |
W

LOT 6, BLOCK F
TMS 357-D3-00-049

SHE. 2LAN NOTES:

1. REFERENCES PLAT SURVEY BY KENNERTY LAND Suf
AUGUST 28, 2020 TITLEQ "RESURVEY PLAT OF Lo
FALMETTO BLYD €DISTO BEACH"

2 FOR SEPTC NSTALLATION DETAR ONLY, NOT INFENDED 10 BL A
CiVh. GRADING PLAN OR HOME SITE FiAN

3 CLEVATIONS ARE ASSUMED SITE ELEVATONS AND ARE FOR DESIGN
LLUSTRATION ONLY.
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CERTFICATION STATEMENT:
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PROPERTY UHE

e v e — ADICENT PROPERTY UNE
lllllll EXESTING EASSHERT 1HE
[ . NOW EASEMENT UNE
..... SETBNK WHE

— e e ADMACENT R/W UNE

PROPEATY CORNER FOUND AS NOTED
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DuPre — 410 Palmetto Blvd

Site Location and Characteristics

The project site is located on or adjacent to Palmetto Blvd. in the Edisto Island area of
Colleton County, South Carolina. The following characteristics and conditions were noted on
DATE. The sampled areas are nearly level with slopes of 0-0.5%. The area is a re-
constructed beach dune as part of prior beach re-nourishment efforts adjacent to the Atlantic
Ocean.

SCDHEC Regulations and Standards

This site was examined for suitability for an onsite wastewater system as outlined in SCDHEGC
Regulations 61-56. Specifically, the site was determined to meet the requirements for a
Specialized Onsite Wastewater System (System Standard 610). The criteria used to
determine the zone of seasonal saturation (ZOS) was primarily based on the presence of
wetness characteristics. This generally entailed identifying the depth to wetness features as a
result of reduction-oxidation processes assaciated with fluctuating water tables. However,
other criteria, such as position on the landscape, surface color (estimate of organic carbon),
and experience of the Soil Classifier were utilized to obtain the ZOS. The data in this report is
intended to be used for land use planning purposes, as well as supplemental soil data that can
be submitted to SCDHEC and/or a Professional Engineer to assist in the onsite wastewater
permitting process. The point data utilized to inform this report does not guarantee the denial
or issuance of a permit for an on-site wastewater system. The issuance or denial of permits is
a decision made by the SCDHEC.

Design Criteria and Recommendations

A ZOS of 5 inches will be used as design criteria. The apparent water table was not
observed during sampling. A minimum of a six-inch separation between the ZOS and the
bottom of the trenches is recommended. Fill material for the trench area will consist of
SCDHEC Class 1 material (USDA texture of sand or loamy sand), with the fill cap consisting
of Class 1, 2, or 3 (up to sandy clay loam in fineness) material, as outlined in the engineer’s
final design. The fill material must be inspected and approved? prior to installation of the
system. Horizons with more than trace amounts of organic carbon content existed to
maximum depths of 6 inches. The aforementioned soil horizons with more than trace amounts
of soil organic carbon do not need to be removed. However, the root mat should be removed
prior to adding fill material if required.

Class I textures are the most limiting texture in the upper 30 inches. A long-term
acceptance rate (LTAR) of 0.8 gallons per day (GPD)/square foot (SF) will be utilized for the
loading rate? after backfilling with appropriate material, as outlined above. At the completion
of the construction of the drain field/disposal area, the fill material over this area will be
immediately seeded and protected with straw or mulch or sodded to establish a permanent
vegetative cover. The final grading plan will be designed to remove surface water from the
drain field/disposal area.
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DuPre — 410 Palmetto Bivd

Soil Classification

The soils in this area formed in sandy sediments reworked by waves and wind along the
Atlantic Coast. They typically are sandy throughout with internai drainage characteristics, for
the most part, related to their position on the landscape. The soil classification was based on
the soil morphology observed within depths to 30 inches. To ensure an accurate
ciassification, soil observations would need to be made to a depth of 80 inches in sandy soils.
Descriptions to these depths are not necessary to make interpretations for onsite wastewater
disposal systems. Therefore, it was assumed that the maximum clay percentage did not
decrease more than twenty percent from its maximum within 80 inches. The classification
provided in this report reflects this assumption.

Similar to soils of the Made Land series: No taxonomic classification given;
onsite soil conditions similar to those of Udipsamments

Other Considerations

Adherence to Report;

The depth to the ZOS, water table separation, LTAR, and the land
preparation prescriptions outlined in this report are site condition minimums
that must be adhered to in the design and installation of an onsite
wastewater disposal system. Any expenses incurred due to deviations
from the soil prescriptions outlined in this report that result in system
malfunctions or repairs will be the liabllity of the responsible party.

Notification Regarding Wetlands:

it is the responsibility of the landowner and/or equipment operators to avoid
regulated impacts to waters of the United States (WOTUS}, including
wetlands. Should any part of the proposed onsite wastewater system be
located in WOTUS, indluding wellands, approval from the appropriate State
and/or Federal agency [i.e., US Army Corps of Engineers, SCDHEC, etc,]
must accompany the application for an engineered onsite wastewater
system. Itis recommended that the landowner and/or equipment operators
contact the applicable State and/or Federal agencies prior to initiating site
work in order to avoid regulated impacts to WOTUS, including wetlands.

Footnoles:
* Fill material must be inspected and approved by Tyler Sgro prior to
placement of material and system instalfation.

2 Long-term acceptance rates (LTAR) are estimated using the South
Carolina Department of Health and Environmental Control, Bureau of
Environmental Health Long Term Acceptance Rate Standard for Onsite
Wastewater Systems. The long-term acceptance rate is based on the most
hydraulically limiting raturally occurring soil texture from the ground surface
o 12 inches below the bottom of the proposed absorption
trenches/disposal tubing. Estimates on the acceptance rates are based on
soil texture.
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Dupre

410 Palmetto Blvd

Date Collected: Oct 1, 2020

Data Point #: Data Point 4 Data Point Latitude: 32.49647 Data Point Longitude: -80.3066366666667
Located in Repair Area? [] YesO No
Horizon Depth Matrix Color Concentrations Depletions LTAR Class USDA Class
A 0-4 10yr 372 I S
C 4-30 10yr 7/1 I S
Data Point ZOS (in | Data Point Loading Rate | Data Point Free Water | Data Point Data Point Aspect | Restrictive Horizon
inches) (if present, in inches) Slope (if = 1%) (if present)
4 0.9 none 0-0.5% none

Additional Comments
C horizon is renourishment sand

System ZOS (in inches) 5”

System Loading Rate 0.9

Disclaimer: This data form is a re-creation of SCDHEC Form 1774 (Site and Soil
Evaluation for Onsite Wastewater Treatment and Disposal), This form is created
specifically for use by Davis Horizons and is not intended for outside use or re-
creation. Any data documented herein is client privilege and is intended for review
and final permit approval by SCDHEC.
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Dupre - 410 Palmetto Blvd

Date Collected: Oct 1, 2020

Data Point #: Data Point 3 Data Point Latitude: 32.49647 Data Point Longitude: -80.3066366666667
Located in Repair Area? O Yes [] No
Horizon Depth Matrix Color Concentrations Depletions LTAR Class USDA Class
A 0-5 10yr 3/2 I S
C 5-30 10yr 5/1 10yr 7/8 | S
Data Point ZOS (in | Data Point Loading Rate | Data Point Free Water | Data Point Data Point Aspect | Restrictive Horizon
inches) (if present, in inches) Slope (if 2 1%) (if present)
5 0.9 none 0-0.5% none

Additional Comments
C horizon is renourishment sand

System ZOS (in inches)

System Loading Rate

Disclaimer: This data form is a re-creation of SCDHEC Form 1774 (Site and Soil
Evaluation for Onsite Wastewaler Treatment and Disposal). This form is created
specifically for use by Davis Horizons and is not intended for outside use or re-
creation. Any data documented herein is client privilege and is intended for review
and final permit approval by SCDHEC.
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Dupre

410 Palmetto Blvd

Date Collected: Oct 1, 2020

Data Point #: Data Point 2 Data Point Latitude: 32.49647 Data Point Longitude: -80.3066366666667
Located in Repair Area? [J Yes [] No
Horizon Depth Matrix Color Concentrations Depletions LTAR Class USDA Class
A 0-6 10yr 372 I S
C 6-30 10yr 6/1 1 S
Data Point ZOS (in | Data Point Loading Rate | Data Point Free Water | Data Point Data Point Aspect | Restrictive Horizon
inches) (if present, in inches) Slope (if 2 1%) (if present)
6 0.9 none 0-0.5% none

Additional Comments
C horizon is renourishment sand

System ZOS (in inches)

System Loading Rate

Disclaimer: This data form is a re-creation of SCDHEC Form 1774 (Site and Soil
Evaluation for Onsite Wastewater Trestment and Disposal). This form is created
specifically for use by Davis Horizons and is not intended for outside use or re-
creation, Any data documented herein is client privilege and is intended for review
and final permit approval by SCDHEC.
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Dupre -

410 Palmetto Blvd

Date Collected: Oet 1, 2020

Data Point #: Data Point 1 Data Point Latitude: 32.49647 Data Point Longitude: -80.3066366666667
Located in Repair Area? [v] Yes O No
Horizon Depth Matrix Color Concentrations Depletions LTAR Class USDA Class
A 0-3 10yr 3/2 I S
C 3-30 10yr 6/1 I S
Data Point ZOS (in | Data Point Loading Rate | Data Point Free Water | Data Point Data Point Aspect | Restrictive Horizon
inches) (if present, in inches) Slope (if = 1%) (if present)
3 0.9 none 0-0.5% none
Additional Comments

C horizon is renourishment sand

System ZOS (in inches)

System Loading Rate

Disclaimer; This data form is a re-creation of SCDHEC Form 1774 (Site and Soil
Evaluation for Onsite Wastewater Treatment and Disposal). This form is created
specifically for use by Davis Horizons and is not intended for outside use or re-
creation. Any data documented herein is client privilege and is intended for review
and final permit approval by SCDHEC.
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10/27/2020

The balance data on the Reprint may not be reflective of the original Invoice due to client account activity
T
| Preview j

Invoice Page

BEAUFORT EH / EQC

L4
?’dhec Service Transactions

SC Dapartment of Heahth and

Enwimnmental Control
Environmental Health - REPRINT
Client ID 1 22256 Date of Service: 10/27/2820 Receipt # 07-765195
Name : EH CLIENT Invoice Date : 10/27/2020
Business Name : CALEB RODGERS Previous Balance : $0.00
Program Area  Service Code Description Amount Adjustment  Extended
EH SPTCTNK New Septic Tank Permit §150.00 $0.00 $150.00
Fee
SubTotal for Service lines :$150.00
Payment Details:
Pay Description Pay Reference Pay Amount
Visa 110132198 150.00
SubTotal for Payment : $ 150.00
Current Account Balance : $0.00
DHEC 3645 (07/1999)  Federal Tax ID: FERGUSHK

/Muell 79
pripayprodiprivatepay/Printinvoice. aspx?&reprinting=Reprint OCRM Varm/Muelier 000
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STAFF CHECKLIST FOR A PERMIT TO CONSTRUCT AND OPERATE A SPECIALIZED ONSITE WASTEWATER SYSTEM
GUIDELINE 016-09

B. The engineer’s plan must include the following information:

1. The engineer’s overview of his proposal, including a statement that proposed system will
function satisfactorily and in accordance with all requirements of Regulation 61-56.

Q/ 2. The stamp/seal and signature of the engineer, )
Oale)o(P @c&ﬁe«f S( -A— 3200b

B/ 3. A detailed site plan showing the design, calculations and location of all components of system
and other improvements based on the best available information.

AN

4. A cross sectional plan view showing min. 6” offset between the trench bottom and zone of
saturation (or statement of how 6” offset will be achieved). Include true or assumed elevations of
system components, original grade at boring locations, and zone of saturation.

ef ~
* ‘1 ‘ 1 ‘A -
5. That the min%ﬁiﬁﬂal tggcks are maintained as required in Regulation 61-56.

6. The manufacturer’s recommendations for operation and maintenance (O & M) of the various
system components.

7. The engineer’s management plans to meet both the manufacturer’s O & M and any other site
specific needs (maintenance within easements, ditching/drainage, off-site locations, protection
and identification of remote components, etc.).

8. The delineation of any affected jurisdictional wetlands, if applicable (approval documentation
from US Army Corp of Engineers, EQC, OCRM, etc.).

< N N RN

9. The requirements specific to the installation of the system for the licensed septic tank
contractor.

(g~ 10. A statement acknowledging that engineer is responsible for supervising construction,
inspection, and preparation of “as-built” plans of actual installation.

[{ I1. The engineer's confirmation that the system is not being installed in a wetlands.

C. Certification of Approval Documentation

M 1. Certified "as built" plan of the actual installation of the system from a Professional Engineer
with stamp/seal and signature. Plan shall include all required setback requirements in accordance with
Regulation 61-56.

[] 2. Name of the licensed septic tank installer used to construct the system.

If used in the installation include the following:

3. Septic Tank manufacturer

4. Grease Trap manufacturer

5. Pump Chamber manufacturer

6. Pump model and manufacturer

7. Aggregate type (or alternative tile field product type/manufacturer)

ooooon.

8. Grade elevation readings if a gravity system
DISCLAIMER

The Departwment reviews each application on & case-by-case basis. This checldist is for internal DHEC staff guidance only. Itis intended merely as a
general guide to assist DHEC staff, This list s not exhaustive or conclusive and shall not be construed as such. The checklist does not establish a legal
standard er requirement with respect to applications and does not create the basis for s cause of action by third parties, The final determination as te
the information needed to complete an application is up to the Department and may vary depending on circumstasces,
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STAFF CHECKLIST FOR A PERMIT TO CONSTRUCT AND OEERATE A SPg IZED ONSITE WASTEWATER SYSTEM
GUIDELINE 816-0%

L. Administrative
A. Was site previously evaluated by DHEC for compliance with Regulation 61-56?

O 1. If yes, then include copies of the permit or correspondence, along with an updated, signed, septic
system permit application with correct contact information (application fee may be required in some

cases).

2. If no, then include a completed application, along with appropriate application fee or proof of
payment, boundary plat, deed, or other legal document specifying lot size and boundaries.

B. Structures proposed to be served by septic systems must:
E/ 1. Not include two or more deeded pieces of property that will share a common system.
[3/ 2. Not exceed 1500 gallons of wastewater flow per day.
[g( 3. Not discharge industrial process wastewater into this system.

B{ 4. Not produce high amounts of fats, grease and oil including restaurants and food service
facilities, unless the proposed waste disposal system design specifically addresses treatment and
disposal of such waste.

II. Plan Documentation

A. Soils Report must be included as a part of the engineering plan. The report must contain the following
information in order to be considered complete:

[ 1. Embossed or stamped and signed Soils Report from a Professional Soil Classifier licensed in
South Carolina.

- ¢1 14

E/ 2. Detailed soil profile descriptions ané Soil Series and taxonomic classifications utilizing the
methods and terminology specified in the Field Book for Describing and Sampling Soils.

(& 3. Aminimum of two (2) soil borings must be done in the area of the proposed tile field and one (1)
in the repair area adjacent to the tile field with suitable indicators for the system being considered. If
the repair area is not adjacent to the primary tile field, a minimum of an additional two (2) consistent
borings must be conducted in the proposed repair area. Ifneeded, additional soil borings must be
performed until either a suitable tile field area has been defined or until all areas have been evaluated
at the applicant’s designated site.

4. Depth to the zone of saturation (seasonal high water table) utilizing methods and terminology
outhned in the techmcal bulletm Redoximorphic Features for Identifying Aquic Conditions.

o hor RS
5. Depth to rcstnctlv orizons capable of severely retarding the movement o oundwater or
effluent.

6. Description of topography and other pertinent land features specific to system design.

@@@@

7. Description of type and extent of site modifications, if any (fill, cutting, ditching, etc.) Note: Jf
drainage is indicated, maintenance plan for drainage system must be included in O & M plan.

https://dhec.sharepoint.com/sites/BEHS/OSWW/- Revised September 29, 2016
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TECHNICAL SUMMARY OF REVIEW

Permit Name: Carla Varn DuPre and Jasper B. Varn, lll
Decision:
Permit:
Permit with Conditions: X
Deny:
I. Background Information: Database ID# HP4-BVP9-RRNW4

Permit Number: OCRM02808

P/N Date: November 20, 2020 Date Received: November 12, 2020

Other
Major Special, Seaward of the Baseline Agency Permits:  Town of Edisto Beach Building
Permit Type: Permit
County: Colleton
Location Adjacent to the Atlantic Ocean at 410 Palmetto Boulevard, Edisto Beach, Colleton County,

Description: _South Carolina. TMS#: 357-03-00-048.

Project Description and Stated Purpose:

Description: The authorized work consists of constructing a 2-story residential habitable structure
partially seaward of the DHEC-OCRM Baseline. Specifically, the habitable structure will have a 24.5’ x
54.5" footprint with 1,335 square feet of heated space on each floor, resulting in a total heated square
footage of 2,670 square feet.

Purpose: The work as described is for an activity taking place seaward of the DHEC-OCRM Baseline. The
purpose of the project is to construct a habitable structure for private residential use.

I. Summary of Public and Agency Comments (List by name, date & comment summary; if
none, so indicate):

Federal Agencies:
No comments were submitted by federal agencies.

State Agencies:

DHEC-OCRM, 1/15/2021, via email to applicant and agent: After reviewing public comments and
conducting site visits, DHEC-OCRM sent a Request for More Information Letter to Paul DuPre (applicant)
and Bill Eiser (agent):

“Dear Mr. Eiser:

Staff has initiated the Department’s technical review of your project; however, we need additional
information. You have 180 days from the date of this letter to address the following:

1. Please quantify the square footage of dune vegetation on the property that will be impacted by
the proposed habitable structure. S.C. Code Ann. § 48-39-310 states that “The destruction of
beach or dune vegetation seaward of the setback line is prohibited unless there is no feasible
alternative. When there is destruction of vegetation permitted seaward of the setback line,

OCRM Varn/Mueller 00082














Note that excavated sand should not be hauled off site but should remain on or seaward of the
property to construct sand dunes.

RESPONSE: The existing vegetated dune on this lot will not be impacted, much less
destroyed, by the requested work. This dune will be entirely avoided since all proposed work
is located landward of the “Landward Toe of Dune” line delineated in the field by OCRM and
shown on the permit application drawings. If required by OCRM, silt fencing will be installed
along this “Landward Toe of Dune” line to ensure avoidance of any impact to the dune. Since
the dune will be unaltered, there will be no potential for increased storm surge over and
through the lot. We agree that any excavated sand will remain on or seaward of the property,
and be used to construct sand dunes.

Please let me know if you require any addition information.

Sincerely,
Bill Eiser”

Local Agencies:
No comments were submitted by local agencies.

Public Comment (Include all names from Public Hearing):
No public comments were received, other than those received from adjoining property owners landward
of Palmetto Boulevard, as summarized below.

Adjoining Property Owners (Include all names of those who commented):

Teresa Britt, 12/5/2020, via email: “To whom it may concern: | have half ownership with my brother, Joey
Wilbanks at 411 Palmetto Blvd at Edisto Beach and | would not want to deny someone to build on
property that they have at the beach. My only concerns are the following:

¢ concern for the turtles that have nest there for as long as | can remember
e concern for large number of people who come to that spot each year to have a place to get on
the beach

As | stated, everyone has the right to build on their property. | just want to see these few things
addressed. Thank you for your time and notifying us that a house would be built.”

Steve Mueller, 12/14/2020, via email: “Matt: In regard to the public notice of the permit application to
build on the critical area at 410 Palmetto blvd. | hereby object to the permit based upon the following
regulations. The drawings submitted for the permit indicate that the construction is substantially on the
baseline. Also the location of the dune is inaccurate. The photometric image of the lot with jurisdictional
lines clearly shows the baseline (primary dune) being approximately 25’ from the Blvd. Construction will
be ON the primary dune. DHEC regulations state no construction on a primary dune. The Town of Edisto
Beach regulations clearly state that no new construction is permitted on and seaward of the baseline.
Furthermore, according to DHEC the beach is eroding at 1.5 ft. per year in that area. The new baseline by
law is to be re-established in 2021 and will be further landward. Steve Mueller”

Joey Wilbanks, 12/18/2020, via_email: “Dear Mr. Slagel, As discussed in our phone conversation, we are
concerned about the following issues:

1) destruction of sea turtle nesting

2) destruction of sand dunes and sea oats

3) additional erosion of beach front land to build the home & leveling of land to build

4) close proximity of new build to the road

5) ability of smalli plot to perk/drain fields/septic tank issues

6) loss of beach access and view for surrounding home owners and visitors

7) concern of 3 story home on such a small lot & storm surge issues with such a tall build on beachfront

As a homeowner across the street, | would appreciate being notified of the permitting decision as soon
as it is decided.
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We have owned our family home since 1992, and have only heard negative comments about the lack of
beach access and allowing 3 story homes to be built on the beachfront.

Our desire is to maintain the beach integrity and to keep the simple family feeling that is so unique to
Edisto Island for those of us who own homes as well as those who visit.

Thank you for taking our concerns into consideration.

Sincerely,
Douglas Joe Wilbanks (Joey) and Family”

Mark Barker, 12/31/2020, via email: “Dear Mr. Slagel, | own the property located at 409 Palmetto Blvd,
Edisto Beach, South Carolina.

I am writing to you to express my disfavor with the potential development and construction of 410 and
416 Palmetto Blvd. | only received notification of the potential development of the lots on December 17th
via another homeowner in the area.

| am a native of South Carolina. As a child, | grew-up vacationing with family at Edisto Beach annually.
Edisto has always had a special place in my heart. It was a place where my family enjoyed extended
family, wrestled with waves, crabbed, fished, searched for shark’s teeth, admired natural coastal beauty,
watched the sea turtles hatch, and viewed the beautiful sunrises and sunsets. | can go on. This activity
continued when | started my own family in the early 1990s with regular vacations to Edisto Beach and
then the purchase of our own house there in 2013. I'm one who does not wish for Edisto to change.

As you know, these lots are just a few that are left undeveloped leaving a natural scenery of the Edisto
coastline. Because of this, | believe they add so much more value to Edisto’s natural beauty, erosion
control, and marine life protection than any amount that would be derived from another house—one that
will have to be constructed in such a way that will further disrupt the natural charm of most of the other
construction on the beach.

Since the 1990’s | have heard and read about Edisto’s erosion problem. In the fall of 2016, we learned
first-hand of the erosion problems when Edisto was hit hard by Hurricane Matthew and then other
storms later. As you know, Matthew caused the upper portion of Palmetto Blvd to be covered with water,
sand, fallen trees and housing debris. A few beachfront homes were destroyed. Ours had significant
damage both to the house and surrounding lot. Thankfully, over the past several years, we have noticed
that the dunes have re-established themselves with the support of reconstruction efforts. We've watched
the dunes build up and native grasses grow atop further stabilizing the dunes. Building homes on these
lots will de-stabilize the dunes and make it easier for the next storm to cause the oceanwater to overrun
the dune and possibly destroying another towering beachfront home spreading additional debris.

Last summer sea turtles established a nest very close to the dunes to these lots. The dunes will be very
important and likely more enticing for a continued nesting site. It provided an opportunity to educate
and raise awareness to my children and other residents. Being a wildlife enthusiast and having a degree
in wildlife management, | would certainly like to see nature continue to thrive at Edisto.

It is my understanding that there are potential construction issues with the septic tank and ordinances
with the Town of Edisto. | lack the technical knowledge to speak in depth to that. My hope is that DHEC
does a thorough and honest review in the permitting process. | do not wish to see a permit that
shouldn’t get approved only to be passed on to another governmental agency because the first lacks
courage to disapprove it.

In conclusion, | love Edisto. We call it our happy place. | want to help any way | can to preserve its
natural beauty and the wonderful appeal that this small, cozy town offers to homeowners and to
vacationers alike. Please keep us posted on the developments of these properties. Thank you. Mark
Barker”
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IV. Environmental Assessment:

A. Describe the coastal resources (i.e., vegetation, habitat, etc.), which will be impacted:
The septic drainfield and habitable structure are proposed to be sited landward of the landward toe
of the oceanfront sand dune. The house will have a footprint of 24.5 feet x 54.5 feet, or 1,335 square
feet. The associated septic system will have a footprint of approximately 660 square feet. The
applicant has proposed to plant dune vegetation on the 660 square foot area that is designated for
construction of the septic system. The applicant states that no additional mitigation is possible
since there is no suitable planting area on or seaward of this lot.

B. Watershed and vicinity information (include watershed name & size, classification; any impaired waters
listed within impaired parameter; and shellfish status):

1. Vicinity information (include information on developments within watershed within 3 mile radius):
The project site is a vacant oceanfront lot. Other single family residential habitable structures are
present along the oceanfront of Edisto Beach, some of which are also partially seaward of the DHEC-
OCRM Baseline.

2. Existing system conditions (i.e. shellfish closures, 303d, and shellfish lease name and #):
There are no known endangered species, SCORE sites, or isolated freshwater wetland areas. The
project site is not located in shellfish harvesting waters. The beach in front of the project site was
renourished in 1995, 2006, and 2016. This area of the shoreline is classified as a Standard Zone. The
long-term erosion rate adopted by DHEC-OCRM is -1.4 ft/lyr. The proposed habitable structure requires
a Special Permit from DHEC-OCRM. Among other requirements of Special Permits, “a structure cannot
be constructed or reconstructed on a primary oceanfront dune or on the active beach, and in the event
that the beach erodes so that in the future the permitted habitable structure is located on the active
beach, the property owner agrees to remove the structure at his own expense.”

C. GAPC Review (List any GAPC's present on or adjacent to project site; include agency comments; attach GIS
printout; and outline treatment methods):
No GAPCs; GIS printout in ePermitting.
D. Name and approximate width of water body:
The Atlantic Ocean
V. Policy Assessment:

A. Regulatory History:

1) Previous OCRM authorizations (Critical Area Permits, land disturbance, Federal cert.):
o  94-1T-009: beach renourishment project
¢ 2005-1W-182-P: beach renourishment project
¢ 2015-00528: beach renourishment project

2) Previous Enforcements (is project in compliance w/all previous permits, etc.): There are no previous
enforcements.

3) SAMP restrictions: There are no SAMP restrictions.

4) COBRA area: The project site is not located in a COBRA area.
5) Deed restrictions: There are no deed restrictions.

6) Wetland delineation approved by ACOE: N/A

7) Development plan approved by local government: N/A

8) Valid baseline/setback line certified: Yes
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B. Applicable Regulations and Policies (list those that apply only):

VL

A

B.

1) CZMA:
§ 48-39-10(1): “Primary oceanfront sand dune” means the dune or dunes that constitute the front row
of dunes adjacent to the Atlantic Ocean.
§ 48-39-140: Submission of development plans; application for permits.
§ 48-39-150: Approval or denial of permits; appeal to council.
§ 48-39-210: Department only state agency authorized to permit or deny aiterations or utilizations
within critical areas.
§ 48-39-260: Policy statement.
§ 48-39-290: Restrictions on construction or reconstruction seaward of the baseline or between the
baseline and the setback line; exceptions; special permits.
§ 48-39-310: Prohibition of destruction of any beach or dune vegetation seaward of setback line.

2) Regulations (General Guidelines, Further Guidelines, Specific Project Standards):
R.30-1(D)(43): Definition of Primary Oceanfront Sand Dunes — those dunes that constitute the front
row of dunes adjacent to the Atlantic Ocean. For the purposes of establishing the jurisdictional
baseline, the dune must have a minimum height of thirty-six (36) inches, as measured vertically from
the seaward toe to the crest of the dune. The dune must also form a nearly continuous dune ridge for
500 shore parallel feet and may exhibit minimal breaks such as those resulting from pedestrian or
emergency vehicle access points. This dune typically exhibits the presence of stable, native
vegetation, and is not scarped, eroded, or overtopped by the highest predicted astronomical tides.
However, this dune may be inundated by storm surge which normally accompanies major coastal
storm events.
R.30-11(B): General Considerations
R.30-11(C): Further Guidelines
R.30-11(D): General Guidelines for Beaches and the Beach/Dune System
R.30-13(B): Construction of New Habitable Structures
R.30-13(F): Landscaping, Earthmoving and Fill for Landscaping
R.30-13(L): Sand Fences, Minor Beach Renourishment, Dune Revegetation
R.30-15(F): Special Permits

3) CZ Policies (Management Program Document):
Appendix: Goals, Objectives, and Policies of the South Carolina Beachfront Management Plan, Page
A-1
Does the project contravene any coastal zone regulations?
[1 YES XI NO

(If No, skip to section VII; if Yes, complete Section V1.)

Modifications for bringing the project into compliance with regulations:

Modifications required to minimize impacts (list avoidance & minimization measures; buffers; size and/or use
restrictions; additional treatment measures; deed restrictions; and agency agreements): None

Mitigation required (include specific measures, time frames, momtormg) The 660 square foot area of septic

system disturbance must be re-planted with native dune species including but not limited to Sea Oats,
American Beachgrass, or Bitter Panicum. Excavated clean sand must not be hauled offsite in conjunction with
development activities but must remain on or seaward of the property to construct sand dunes consistent with
DHEC-OCRM regulations

C.

If Permit is denied, explain contraventions of regulations and/or Coastal Zone Management Program. N/A

VII. Field assessment by: Matt Slagel August 17, 2020 & November 18, 2020

(Name) (Date)
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(ii) The house is no further seaward than the houses on either side unless this would
preclude a house from being constructed on the lot;

(iii) The permittee agrees to remove the home when it comes on to the active beach;

(iv) The permittee agrees to such other conditions as the Department deems are
appropriate to promote the policies of the Act.”

Primary Oceanfront Sand Dune Definition and Considerations:

“§ 48-39-10(1): ‘Primary oceanfront sand dune’ means the dune or dunes that constitute
the front row of dunes adjacent to the Atlantic Ocean.”

“R.30-1(D)(43): Definition of Primary Oceanfront Sand Dunes — those dunes that
constitute the front row of dunes adjacent to the Atlantic Ocean. For the purposes of
establishing the jurisdictional baseline, the dune must have a minimum height of thirty-
six (36) inches, as measured vertically from the seaward toe to the crest of the dune. The
dune must also form a nearly continuous dune ridge for 500 shore parallel feet and may
exhibit minimal breaks such as those resulting from pedestrian or emergency vehicle
access points. This dune typically exhibits the presence of stable, native vegetation, and
is not scarped, eroded, or overtopped by the highest predicted astronomical tides.
However, this dune may be inundated by storm surge which normally accompanies major
coastal storm events.”

From the definitions in statute and regulation sited above, there is a distinction between
a primary oceanfront sand dune and a primary oceanfront sand dune that is used for the
purposes of establishing the jurisdictional baseline. A primary oceanfront sand dune is
simply the front row of dunes adjacent to the Atlantic Ocean. A primary oceanfront sand
dune that is also used for the purposes of establishing the jurisdictional baseline must
meet a set of qualifiers to be used for that purpose: it must have a minimum height of 36
inches and form a nearly continuous dune ridge for 500 shore parallel feet. S.C. Code
Ann. §48-39-290(D)(1) above states “the department may issue a special permit to the
applicant authorizing the construction or reconstruction if the structure is not
constructed or reconstructed on a primary oceanfront sand dune or on the active
beach....” The same language from statute specifically allows for the consideration and
issuance of special permits for development seaward of the baseline. Furthermore, S.C.
Code Ann. Regs. 30-15(F)(6) states “Generally, the Department considers special permits
only under extraordinary circumstances. Three specific areas, however, where the
Department deems that special permits are more appropriate include: (a) Habitable
Structures Seaward of the Baseline....” The Special Permit will include a condition that
the habitable structure must be removed by the permittee if it becomes situated on the
active beach in the future.

Sand Dune Protection Considerations:

S.C. Code Ann. § 48-39-310 states that “The destruction of beach or dune vegetation
seaward of the setback line is prohibited unless there is no feasible alternative. When
there is destruction of vegetation permitted seaward of the setback line, mitigation, in the
form of planting of new vegetation where possible, for the destruction is required as part
of the permit conditions.” The Special Permit will include a condition that the vegetated
area impacted by septic system installation must be re-vegetated with native dune
species upon project completion. The Special Permit will also include a condition that all
clean excavated sand must remain on or seaward of the property to be used for dune
building activities. No clean excavated sand may be hauled offsite.

Public Health, Safety, or Welfare Considerations:

The habitable structure would be constructed landward of renourished beach, and the
long-term average erosion rate at the site is -1.4 feet/year. Most of the oceanfront lots on
Edisto Beach are already developed with single family residential habitable structures.
For the vacant oceanfront lots that remain, similar proposed habitable structures sited as
far landward as possible with septic systems on the seaward side will likely be proposed.
Some of the vacant lots will likely require a habitable structure and associated septic
system to be located at least partially seaward of the baseline. The potential cumulative
effects of traditional septic systems seaward of the baseline at Edisto Beach have
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7. Specialized onsite wastewater systems that utilize pre-treatment technology are known
to treat wastewater more significantly than a traditional septic system and would result in
better water quality of the drainfield effluent in the event the drainfield becomes
compromised by coastal storms. This Special Permit requires the installation of an
approved specialized onsite wastewater system that utilizes pre-treatment technology
instead of a traditional septic system. Additionally, if the system becomes damaged in the
future, it must be repaired expeditiously.

8. The 660 square foot area proposed to be disturbed for the installation of the septic system
seaward of the habitable structure must be re-planted upon project completion with native
dune species including but not limited to Sea Oats, American Beachgrass, or Bitter
Panicum. Dune vegetation that is installed must be consistent with the South Carolina
Critical Area Permitting Regulations in S.C. Code Ann. Regs. 30-13(L).

9. All clean excavated sand must remain on or seaward of the property to be used for dune
building activities. No clean excavated sand may be hauled offsite.

10. No materials or equipment are allowed to be stored in the beach/dune critical area
seaward of the project site.

11. All necessary measures must be taken to prevent oil, tar, trash, debris, and other
pollutants from entering the beach environment during construction.

12. Once the project is initiated, it must be carried to completion in an expeditious manner in
order to minimize the period of disturbance to the environment.

13. Any disturbed beach/dune critical area adjacent to the construction site must be restored
to original contours and conditions upon project completion.

14. In the event that any historic or cultural resources and/or archaeological materials are
found during the course of work, the applicant must notify the State Historic Preservation
Office and the South Carolina Institute of Archaeology and Anthropology. Historic or
cultural resources consist of those sites listed in the National Register of Historic Places
and those sites that are eligible for the National Register. Archaeological materials
consist of any items, fifty years old or older, which were made or used by man. These
items include, but are not limited to, stone projectile points (arrowheads), ceramic sherds,
bricks, worked wood, bone and stone, metal and glass objects, and human skeletal
materials.

X. Attachments Required:

GIS Review (See Section IV.B. and C. above). In ePermitting.
Site Photographs from 11/18/2020. In ePermitting.
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RESPONSE: The existing vegetated dune on this lot will not be impacted, much less destroyed,
by the requested work. This dune will be entirely avoided since all proposed work is located
landward of the “Landward Toe of Dune” line delineated in the field by OCRM and shown on
the permit application drawings. If required by OCRM, silt fencing will be installed along this
“Landward Toe of Dune” line to ensure avoidance of any impact to the dune. Since the dune will
be unaltered, there will be no potential for increased storm surge over and through the lot. We
agree that any excavated sand will remain on or seaward of the property, and be used to construct
sand dunes.

Please let me know if you require any addition information.

Sincerely,
Bill Eiser

CC: Paul DuPre
Jane Szorc
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TECHNICAL SUMMARY OF REVIEW

Permit Name: Carla Varn DuPre and Jasper B. Varn, il
Decision:
Permit:
Permit with Conditions: X
Deny:
I. Background Information: Database ID# HP4-BVP9-RRNW4

Permit Number: OCRMO02808

P/N Date: November 20, 2020 Date Received: November 12, 2020

Other
Major Special, Seaward of the Baseline Agency Permits:  Town of Edisto Beach Building
Permit Type: Permit
County: Colleton
Location Adjacent to the Atlantic Ocean at 410 Palmetto Boulevard, Edisto Beach, Colleton County,

Description: South Carolina. TMS#: 357-03-00-048.

Project Description and Stated Purpose:

Description: The authorized work consists of constructing a 2-story residential habitable structure
partially seaward of the DHEC-OCRM Baseline. Specifically, the habitable structure will have a 24.5’ x
54.5’ footprint with 1,335 square feet of heated space on each floor, resulting in a total heated square
footage of 2,670 square feet.

Purpose: The work as described is for an activity taking place seaward of the DHEC-OCRM Baseline. The
purpose of the project is to construct a habitable structure for private residential use.

. Summary of Public and Agency Comments (List by name, date & comment summary; if
none, so indicate):

Federal Agencies:
No comments were submitted by federal agencies.

State Agencies:

DHEC-OCRM, 1/15/2021, via email to applicant and agent: After reviewing public comments and
conducting site visits, DHEC-OCRM sent a Request for More Information Letter to Paul DuPre (applicant)
and Bill Eiser (agent):

“Dear Mr. Eiser:

Staff has initiated the Department’s technical review of your project; however, we need additional
information. You have 180 days from the date of this letter to address the following:

1. Please quantify the square footage of dune vegetation on the property that will be impacted by
the proposed habitable structure. S.C. Code Ann. § 48-39-310 states that “The destruction of
beach or dune vegetation seaward of the setback line is prohibited unless there is no feasible
alternative. When there is destruction of vegetation permitted seaward of the setback line,
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Note that excavated sand should not be hauled off site but should remain on or seaward of the
property to construct sand dunes.

RESPONSE: The existing vegetated dune on this lot will not be impacted, much less
destroyed, by the requested work. This dune will be entirely avoided since all proposed work
is located landward of the “Landward Toe of Dune” line delineated in the field by OCRM and
shown on the permit application drawings. If required by OCRM, silt fencing will be installed
along this “L.andward Toe of Dune” line to ensure avoidance of any impact to the dune. Since
the dune will be unaltered, there will be no potential for increased storm surge over and
through the lot. We agree that any excavated sand will remain on or seaward of the property,
and be used to construct sand dunes.

Please let me know if you require any addition information.

Sincerely,
Bill Eiser”

Local Agencies:
No comments were submitted by local agencies.

Public Comment (Include all names from Public Hearing):
No public comments were received, other than those received from adjoining property owners landward
of Palmetto Boulevard, as summarized below.

Adjoining Property Owners (Include all names of those who commented):

Teresa Britt, 12/5/2020, via email: “To whom it may concern: | have half ownership with my brother, Joey
Wilbanks at 411 Palmetto Blvd at Edisto Beach and | would not want to deny someone to build on
property that they have at the beach. My only concerns are the following:

¢ concern for the turtles that have nest there for as long as | can remember
e concern for large number of people who come to that spot each year to have a place to get on
the beach

As | stated, everyone has the right to build on their property. | just want to see these few things
addressed. Thank you for your time and notifying us that a house would be built.”

Steve Mueller, 12/14/2020, via email: “Matt: In regard to the public notice of the permit application to
build on the critical area at 410 Palmetto blvd. | hereby object to the permit based upon the following
regulations. The drawings submitted for the permit indicate that the construction is substantially on the
baseline. Also the location of the dune is inaccurate. The photometric image of the lot with jurisdictional
lines clearly shows the baseline (primary dune) being approximately 25' from the Blvd. Construction will
be ON the primary dune. DHEC regulations state no construction on a primary dune. The Town of Edisto
Beach regulations clearly state that no new construction is permitted on and seaward of the baseline.
Furthermore, according to DHEC the beach is eroding at 1.5 ft. per year in that area. The new baseline by
law is to be re-established in 2021 and will be further landward. Steve Mueller”

Joey Wilbanks, 12/18/2020, via email: “Dear Mr. Slagel, As discussed in our phone conversation, we are
concerned about the following issues:

1) destruction of sea turtle nesting

2) destruction of sand dunes and sea oats

3) additional erosion of beach front land to build the home & leveling of land to build

4) close proximity of new build to the road

5) ability of small plot to perk/drain fields/septic tank issues

6) loss of beach access and view for surrounding home owners and visitors

7) concern of 3 story home on such a small lot & storm surge issues with such a tall build on beachfront

As a homeowner across the street, | would appreciate being notified of the permitting decision as soon
as it is decided.

OCRM Varn/Mueller 00116







We have owned our family home since 1992, and have only heard negative comments about the lack of
beach access and allowing 3 story homes to be built on the beachfront.

Our desire is to maintain the beach integrity and to keep the simple family feeling that is so unique to
Edisto Island for those of us who own homes as well as those who visit.

Thank you for taking our concerns into consideration.

Sincerely,
Douglas Joe Wilbanks (Joey) and Family”

Mark Barker, 12/31/2020, via email: “Dear Mr. Slagel, | own the property located at 409 Palmetto Bivd,
Edisto Beach, South Carolina.

| am writing to you to express my disfavor with the potential development and construction of 410 and
416 Palmetto Blvd. | only received notification of the potential development of the lots on December 17th
via another homeowner in the area.

| am a native of South Carolina. As a child, | grew-up vacationing with family at Edisto Beach annually.
Edisto has always had a special place in my heart. It was a place where my family enjoyed extended
family, wrestled with waves, crabbed, fished, searched for shark’s teeth, admired natural coastal beauty,
watched the sea turtles hatch, and viewed the beautiful sunrises and sunsets. | can go on. This activity
continued when | started my own family in the early 1990s with regular vacations to Edisto Beach and
then the purchase of our own house there in 2013. ’m one who does not wish for Edisto to change.

As you know, these lots are just a few that are left undeveloped leaving a natural scenery of the Edisto
coastline. Because of this, | believe they add so much more value to Edisto’s natural beauty, erosion
control, and marine life protection than any amount that would be derived from another house—one that
will have to be constructed in such a way that will further disrupt the natural charm of most of the other
construction on the beach.

Since the 1990’s | have heard and read about Edisto’s erosion problem. In the fall of 2016, we learned
first-hand of the erosion problems when Edisto was hit hard by Hurricane Matthew and then other
storms later. As you know, Matthew caused the upper portion of Palmetto Blvd to be covered with water,
sand, fallen trees and housing debris. A few beachfront homes were destroyed. Ours had significant
damage both to the house and surrounding lot. Thankfully, over the past several years, we have noticed
that the dunes have re-established themselves with the support of reconstruction efforts. We’ve watched
the dunes build up and native grasses grow atop further stabilizing the dunes. Building homes on these
lots will de-stabilize the dunes and make it easier for the next storm to cause the oceanwater to overrun
the dune and possibly destroying another towering beachfront home spreading additional debris.

L.ast summer sea turtles established a nest very close to the dunes to these lots. The dunes will be very
important and likely more enticing for a continued nesting site. It provided an opportunity to educate
and raise awareness to my children and other residents. Being a wildlife enthusiast and having a degree
in wildlife management, | would certainly like to see nature continue to thrive at Edisto.

It is my understanding that there are potential construction issues with the septic tank and ordinances
with the Town of Edisto. I lack the technical knowledge to speak in depth to that. My hope is that DHEC
does a thorough and honest review in the permitting process. | do not wish to see a permit that
shouldn’t get approved only to be passed on to another governmental agency because the first lacks
courage to disapprove it.

In conclusion, | love Edisto. We call it our happy place. | want to help any way | can to preserve its
natural beauty and the wonderful appeal that this small, cozy town offers to homeowners and to
vacationers alike. Please keep us posted on the developments of these properties. Thank you. Mark
Barker”
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IV. Environmental Assessment:

A. Describe the coastal resources (i.e., vegetation, habitat, etc.), which will be impacted:
The septic drainfield and habitable structure are proposed to be sited landward of the landward toe
of the oceanfront sand dune. The house will have a footprint of 24.5 feet x 54.5 feet, or 1,335 square
feet. The associated septic system will have a footprint of approximately 660 square feet. The
applicant has proposed to plant dune vegetation on the 660 square foot area that is designated for
construction of the septic system. The applicant states that no additional mitigation is possible
since there is no suitable planting area on or seaward of this lot.

B. Watershed and vicinity information (include watershed name & size, classification; any impaired waters
listed within impaired parameter; and shellfish status):

1. Vicinity information (include information on developments within watershed within 3 mile radius):
The project site is a vacant oceanfront lot. Other single family residential habitable structures are
present along the oceanfront of Edisto Beach, some of which are also partially seaward of the DHEC-
OCRM Baseline.

2. Existing system conditions (i.e. shellfish closures, 303d, and shellfish lease name and #):
There are no known endangered species, SCORE sites, or isolated freshwater wetland areas. The
project site is not located in shellfish harvesting waters. The beach in front of the project site was
renourished in 1995, 2006, and 2016. This area of the shoreline is classified as a Standard Zone. The
long-term erosion rate adopted by DHEC-OCRM is -1.4 ftlyr. The proposed habitable structure requires
a Special Permit from DHEC-OCRM. Among other requirements of Special Permits, “a structure cannot
be constructed or reconstructed on a primary oceanfront dune or on the active beach, and in the event
that the beach erodes so that in the future the permitted habitable structure is located on the active
beach, the property owner agrees to remove the structure at his own expense.”

C. GAPC Review (List any GAPC’s present on or adjacent to project site; include agency comments; attach GIS
printout; and outline treatment methods):
No GAPCs; GIS printout in ePermitting.
D. Name and approximate width of water body:
The Atlantic Ocean
V. Policy Assessment:

A. Regulatory History:

1) Previous OCRM authorizations (Critical Area Permits, land disturbance, Federal cert.):
¢ 94-1T-009: beach renourishment project
e 2005-1W-182-P: beach renourishment project
e 2015-00528: beach renourishment project

2) Previous Enforcements (is project in compliance w/all previous permits, etc.): There are no previous
enforcements.

3) SAMP restrictions: There are no SAMP restrictions.

4) COBRA area: The project site is not located in a COBRA area.
5) Deed restrictions: There are no deed restrictions.

6) Wetland delineation approved by ACOE: N/A

7) Development plan approved by local government: N/A

8) Valid baseline/setback line certified: Yes
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B.

Vi,

A

B.

Applicable Regulations and Policies (list those that apply only):

1) CZMA:
§ 48-39-10(1): “Primary oceanfront sand dune” means the dune or dunes that constitute the front row
of dunes adjacent to the Atlantic Ocean.
§ 48-39-140: Submission of development plans; application for permits.
§ 48-39-150: Approval or denial of permits; appeal to council.
§ 48-39-210: Department only state agency authorized to permit or deny alterations or utilizations
within critical areas.
§ 48-39-260: Policy statement.
§ 48-39-290: Restrictions on construction or reconstruction seaward of the baseline or between the
baseline and the setback line; exceptions; special permits.
§ 48-39-310: Prohibition of destruction of any beach or dune vegetation seaward of setback line.

2) Regulations (General Guidelines, Further Guidelines, Specific Project Standards):
R.30-1(D)(43): Definition of Primary Oceanfront Sand Dunes — those dunes that constitute the front
row of dunes adjacent to the Atlantic Ocean. For the purposes of establishing the jurisdictional
baseline, the dune must have a minimum height of thirty-six (36) inches, as measured vertically from
the seaward toe to the crest of the dune. The dune must also form a nearly continuous dune ridge for
500 shore parallel feet and may exhibit minimal breaks such as those resulting from pedestrian or
emergency vehicle access points. This dune typically exhibits the presence of stable, native
vegetation, and is not scarped, eroded, or overtopped by the highest predicted astronomical tides.
However, this dune may be inundated by storm surge which normally accompanies major coastal
storm events.
R.30-11(B): General Considerations
R.30-11(C): Further Guidelines
R.30-11(D): General Guidelines for Beaches and the Beach/Dune System
R.30-13(B): Construction of New Habitable Structures
R.30-13(F): Landscaping, Earthmoving and Fill for Landscaping
R.30-13(L): Sand Fences, Minor Beach Renourishment, Dune Revegetation
R.30-15(F): Special Permits

3) CZ Policies (Management Program Document):
Appendix: Goals, Objectives, and Policies of the South Carolina Beachfront Management Plan, Page
A-1

Does the project contravene any coastal zone regulations?

L] YES X NO

(If No, skip to section VII; if Yes, complete Section VI.)

Modifications for bringing the project into compliance with regulations:

Modifications required to minimize impacts (list avoidance & minimization measures; buffers; size and/or use
restrictions; additional treatment measures; deed restrictions; and agency agreements): None

Mitigation required (include specific measures, time frames, monitoring): The 660 square foot area of septic

system disturbance must be re-planted with native dune species including but not limited to Sea Oats,
American Beachgrass, or Bitter Panicum. Excavated clean sand must not be hauled offsite in conjunction with
development activities but must remain on or seaward of the property to construct sand dunes consistent with
DHEC-OCRM regulations

C.

If Permit is denied, explain contraventions of regulations and/or Coastal Zone Management Program. N/A

VIl. Field assessment by: Matt Slagel August 17, 2020 & November 18, 2020

(Name) (Date)
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(if) The house is no further seaward than the houses on either side unless this would
preclude a house from being constructed on the lot;

(iii) The permittee agrees to remove the home when it comes on to the active beach;

(iv) The permittee agrees to such other conditions as the Department deems are
appropriate to promote the policies of the Act.”

Primary Oceanfront Sand Dune Definition and Considerations:

“§ 48-39-10(1): ‘Primary oceanfront sand dune’ means the dune or dunes that constitute
the front row of dunes adjacent to the Atlantic Ocean.”

“R.30-1(D)(43): Definition of Primary Oceanfront Sand Dunes - those dunes that
constitute the front row of dunes adjacent to the Atlantic Ocean. For the purposes of
establishing the jurisdictional baseline, the dune must have a minimum height of thirty-
six (36) inches, as measured vertically from the seaward toe to the crest of the dune. The
dune must also form a nearly continuous dune ridge for 500 shore paralliel feet and may
exhibit minimal breaks such as those resulting from pedestrian or emergency vehicle
access points. This dune typically exhibits the presence of stable, native vegetation, and
is not scarped, eroded, or overtopped by the highest predicted astronomical tides.
However, this dune may be inundated by storm surge which normally accompanies major
coastal storm events.”

From the definitions in statute and regulation sited above, there is a distinction between
a primary oceanfront sand dune and a primary oceanfront sand dune that is used for the
purposes of establishing the jurisdictional baseline. A primary oceanfront sand dune is
simply the front row of dunes adjacent to the Atlantic Ocean. A primary oceanfront sand
dune that is also used for the purposes of establishing the jurisdictional baseline must
meet a set of qualifiers to be used for that purpose: it must have a minimum height of 36
inches and form a nearly continuous dune ridge for 500 shore parallel feet. S.C. Code
Ann. §48-39-290(D)(1) above states “the department may issue a special permit to the
applicant authorizing the construction or reconstruction if the structure is not
constructed or reconstructed on a primary oceanfront sand dune or on the active
beach....” The same language from statute specifically allows for the consideration and
issuance of special permits for development seaward of the baseline. Furthermore, S.C.
Code Ann. Regs. 30-15(F)(6) states “Generally, the Department considers special permits
only under extraordinary circumstances. Three specific areas, however, where the
Department deems that special permits are more appropriate include: (a) Habitable
Structures Seaward of the Baseline....” The Special Permit will include a condition that
the habitable structure must be removed by the permittee if it becomes situated on the
active beach in the future.

Sand Dune Protection Considerations:

S.C. Code Ann. § 48-39-310 states that “The destruction of beach or dune vegetation
seaward of the setback line is prohibited unless there is no feasible alternative. When
there is destruction of vegetation permitted seaward of the setback line, mitigation, in the
form of planting of new vegetation where possible, for the destruction is required as part
of the permit conditions.” The Special Permit will include a condition that the vegetated
area impacted by septic system installation must be re-vegetated with native dune
species upon project completion. The Special Permit will also include a condition that all
clean excavated sand must remain on or seaward of the property to be used for dune
building activities. No clean excavated sand may be hauled offsite.

Public Health, Safety, or Welfare Considerations:

The habitable structure would be constructed landward of renourished beach, and the
long-term average erosion rate at the site is -1.4 feet/year. Most of the oceanfront lots on
Edisto Beach are already developed with single family residential habitable structures.
For the vacant oceanfront lots that remain, similar proposed habitable structures sited as
far landward as possible with septic systems on the seaward side will likely be proposed.
Some of the vacant lots will likely require a habitable structure and associated septic
system to be located at least partially seaward of the baseline. The potential cumulative
effects of traditional septic systems seaward of the baseline at Edisto Beach have
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7. Specialized onsite wastewater systems that utilize pre-treatment technology are known
to treat wastewater more significantly than a traditional septic system and would result in
better water quality of the drainfield effluent in the event the drainfield becomes
compromised by coastal storms. This Special Permit requires the installation of an
approved specialized onsite wastewater system that utilizes pre-treatment technology
instead of a traditional septic system. Additionally, if the system becomes damaged in the
future, it must be repaired expeditiously.

8. The 660 square foot area proposed to be disturbed for the installation of the septic system
seaward of the habitable structure must be re-planted upon project completion with native
dune species including but not limited to Sea Oats, American Beachgrass, or Bitter
Panicum. Dune vegetation that is installed must be consistent with the South Carolina
Critical Area Permitting Regulations in 8.C. Code Ann. Regs. 30-13(L).

9. All clean excavated sand must remain on or seaward of the property to be used for dune
building activities. No clean excavated sand may be hauled offsite.

10. No materials or equipment are allowed to be stored in the beach/dune critical area
seaward of the project site.

11. All necessary measures must be taken to prevent oil, tar, trash, debris, and other
pollutants from entering the beach environment during construction.

12. Once the project is initiated, it must be carried to completion in an expeditious manner in
order to minimize the period of disturbance to the environment.

13. Any disturbed beach/dune critical area adjacent to the construction site must be restored
to original contours and conditions upon project completion.

14. In the event that any historic or cultural resources and/or archaeological materials are
found during the course of work, the applicant must notify the State Historic Preservation
Office and the South Carolina Institute of Archaeology and Anthropology. Historic or
cultural resources consist of those sites listed in the National Register of Historic Places
and those sites that are eligible for the National Register. Archaeological materials
consist of any items, fifty years old or older, which were made or used by man. These
items include, but are not limited to, stone projectile points (arrowheads), ceramic sherds,
bricks, worked wood, bone and stone, metal and glass objects, and human skeletal
materials.

X. Attachments Required:

GIS Review (See Section IV.B. and C. above). In ePermitting.
Site Photographs from 11/18/2020. In ePermitting.
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e Sign page 1 of PDF
e Sign and date page 6 of PDF
¢ Mail certified to:

Ms. Carla Varn DuPre
Mr. Jasper B. Varn, lli
123 Colnbrook Rd.
Irmo, SC 29063

e Mail regular to:

Mr. Bill Eiser

Eiser Coastal Consulting
3001 Allison Cove Dr.
Charleston, SC 29412
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Bill Eiser Eiser Coastal Consulting
3001 Allison Cove Dr
Charleston SC 29412
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South Carolina Board of Health and Environmental Control
Guide to Board Review

Pursuant to S.C. Code Ann. § 44-1-60

The decision of the South Carolina Department of Health and Environmental Control (Department) becomes the final agency decision
fifteen (15) calendar days after notice of the decision has been mailed to the applicant, permittee, licensee and affected persons who
have requested in writing to be notified, unless a written request for final review accompanied by a filing fee in the amount of $100 is
filed with Department by the applicant, permittee, licensee or affected person.

Applicants, permittees, licensees, and affected parties are encouraged to engage in mediation or settlement discussions during the final
review process.

If the Board declines in writing to schedule a final review conference, the Department’s decision becomes the final agency decision
and an applicant, permittee, licensee, or affected person may request a contested case hearing before the Administrative Law Court
within thirty (30) calendar days after notice is mailed that the Board declined to hold a final review conference. In matters pertaining
to decisions under the South Carolina Mining Act, appeals should be made to the South Carolina Mining Council.

I. Filing of Request for Final Review

1.

A written Request for Final Review (RFR) and the required filing fee of one hundred dollars ($100) must be received by
Clerk of the Board within fifteen (15) calendar days after notice of the staff decision has been mailed to the applicant,
permittee, licensee, or affected persons. If the 15™ day occurs on a weekend or State holiday, the RFR must be received by
the Clerk on the next working day. RFRs will not be accepted after 5:00 p.m.
RFRs shall be in writing and should include, at a minimum, the following information:
e The grounds for amending, modifying, or rescinding the staff decision;
e astatement of any significant issues or factors the Board should consider in deciding how to handle the matter;
¢ the relief requested;
¢ acopy of the decision for which review is requested; and
e mailing address, email address, if applicable, and phone number(s) at which the requestor can be contacted.
RFRs should be filed in person or by mail at the following address:

South Carolina Board of Health and Environmental Control

Attention: Clerk of the Board

2600 Bull Street

Columbia, South Carolina 29201
Alternatively, RFR’s may be filed with the Clerk by facsimile (803-898-3393) or by electronic mail
(boardclerk@dhec.sc.gov).
The filing fee may be paid by cash, check or credit card and must be received by the 15" day.
If there is any perceived discrepancy in compliance with this RFR filing procedure, the Clerk should consult with the
Chairman or, if the Chairman is unavailable, the Vice-Chairman. The Chairman or the Vice-Chairman will determine
whether the RFR is timely and properly filed and direct the Clerk to (1) process the RFR for consideration by the Board or
(2) return the RFR and filing fee to the requestor with a cover letter explaining why the RFR was not timely or properly filed.
Processing an RFR for consideration by the Board shall not be interpreted as a waiver of any claim or defense by the agency
in subsequent proceedings concerning the RFR.
If the RFR will be processed for Board consideration, the Clerk will send an Acknowledgement of RFR to the Requestor and
the applicant, permittee, or licensee, if other than the Requestor. All personal and financial identifying information will be
redacted from the RFR and accompanying documentation before the RFR is released to the Board, Department staff or the
public.
If an RFR pertains to an emergency order, the Clerk will, upon receipt, immediately provide a copy of the RFR to all Board
members. The Chairman, or in his or her absence, the Vice-Chairman shall based on the circumstances, decide whether to
refer the RFR to the RFR Committee for expedited review or to decline in writing to schedule a Final Review Conference. If
the Chairman or Vice-Chairman determines review by the RFR Committee is appropriate, the Clerk will forward a copy of
the RFR to Department staff and Office of General Counsel. A Department response and RFR Committee review will be
provided on an expedited schedule defined by the Chairman or Vice-Chairman.
The Clerk will email the RFR to staff and Office of General Counsel and request a Department Response within eight (8)
working days. Upon receipt of the Department Response, the Clerk will forward the RFR and Department Response to all
Board members for review, and all Board members will confirm receipt of the RFR to the Clerk by email. If a Board
member does not confirm receipt of the RFR within a twenty-four (24) hour period, the Clerk will contact the Board member
and confirm receipt. If a Board member believes the RFR should be considered by the RFR Committee, he or she will
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10.

respond to the Clerk’s email within forty-eight (48) hours and will request further review. If no Board member requests
further review of the RFR within the forty-eight (48) hour period, the Clerk will send a letter by certified mail to the
Requestor, with copy by regular mail to the applicant, permittee, or licensee, if not the Requestor, stating the Board will not
hold a Final Review Conference. Contested case guidance will be included within the letter.

NOTE: If the time periods described above end on a weekend or State holiday, the time is automatically extended to 5:00
p-m. on the next business day.

If the RFR is to be considered by the RFR Committee, the Clerk will notify the Presiding Member of the RFR Committee
and the Chairman that further review is requested by the Board. RFR Committee meetings are open to the public and will be
public noticed at least 24 hours in advance.

Following RFR Committee or Board consideration of the RFR, if it is determined no Conference will be held, the Clerk will
send a letter by certified mail to the Requestor, with copy by regular mail to the applicant, permittee, or licensee, if not the
Requestor, stating the Board will not hold a Conference. Contested case guidance will be included within the letter.

II. Final Review Conference Scheduling

1.

2.
3.

4.

If a Conference will be held, the Clerk will send a letter by certified mail to the Requestor, with copy by regular mail to the
applicant, permittee, or licensee, if not the Requestor, informing the Requestor of the determination.
The Clerk will request Department staff provide the Administrative Record.
The Clerk will send Notice of Final Review Conference to the parties at least ten (10) days before the Conference. The
Conference will be publically noticed and should:

o include the place, date and time of the Conference;
state the presentation times allowed in the Conference;
state evidence may be presented at the Conference;
if the conference will be held by committee, include a copy of the Chairman’s order appointing the committee; and
inform the Requestor of his or her right to request a transcript of the proceedings of the Conference prepared at
Requestor’s expense.
If a party requests a transcript of the proceedings of the Conference and agrees to pay all related costs in writing, including
costs for the transcript, the Clerk will schedule a court reporter for the Conference.

1II. Final Review Conference and Decision

1.

The order of presentation in the Conference will, subject to the presiding officer’s discretion, be as follows:
«  Department staff will provide an overview of the staff decision and the applicable law to include [10 minutes]:
= Type of decision (permit, enforcement, etc.) and description of the program.
»  Parties
= Description of facility/site
= Applicable statutes and regulations
= Decision and materials relied upon in the administrative record to support the staff decision.
= Requestor(s) will state the reasons for protesting the staff decision and may provide evidence to support amending,
modifying, or rescinding the staff decision. [15 minutes] NOTE: The burden of proof is on the Requestor(s)
= Rebuttal by Department staff [15 minutes]
= Rebuttal by Requestor(s) [ 10 minutes]
Note: Times noted in brackets are for information only and are superseded by times stated in the Notice of Final
Review Conference or by the presiding officer.
Parties may present evidence during the conference; however, the rules of evidence do not apply.
At any time during the conference, the officers conducting the Conference may request additional information and may
question the Requestor, the staff, and anyone else providing information at the Conference.
The presiding officer, in his or her sole discretion, may allow additional time for presentations and may impose time limits
on the Conference.
All Conferences are open to the public.
The officers may deliberate in closed session.
The officers may announce the decision at the conclusion of the Conference or it may be reserved for consideration.
The Clerk will mail the written final agency decision (FAD) to parties within 30 days after the Conference. The written
decision must explain the basis for the decision and inform the parties of their right to request a contested case hearing
before the Administrative Law Court or in matters pertaining to decisions under the South Carolina Mining Act, to request a
hearing before the South Carolina Mining Council.. The FAD will be sent by certified mail, return receipt requested.
Communications may also be sent by electronic mail, in addition to the forms stated herein, when electronic mail addresses
are provided to the Clerk.

The above information is provided as a courtesy; parties are responsible for complying with all applicable legal requirements.
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From: Andrea Aikman

To: Court Of Appeals Filings

Cc: stevem44442002@yahoo.com; churdabd@dhec.sc.gov; debruhjh@dhec.sc.gov; Mary D. Shahid; Angelica M.
Colwell

Subject: 21-ALJ-07-0144-CC Mueller v SC DHEC et al - Record on Appeal part 3 of 3 [IWOV-NPDocuments.FID3239992]

Date: Thursday, November 2, 2023 10:21:59 AM

Attachments: Record on Appeal 3 of 3 - p 201-308.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached is the final part of the Record on Appeal — 3 of 3.
Any questions, please let me know.

Andrea Aikman

P: (843) 720-1761

P

Confidentiality Notice - The information contained in this e-mail and any attachments to it is
intended only for the named recipient and may be legally privileged and include confidential
information. If you are not the intended recipient, be aware that any disclosure, distribution or
copying of this e-mail or its attachments is prohibited. If you have received this e-mail in
error, please notify the sender immediately of that fact by return e-mail and permanently
delete the e-mail and any attachments to it. Thank you.
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YPdhec

Ocean and Coastal
Resource Management

REQUEST FOR DHEC-OCRM CONSTRUCTION PLACARD

PERMITTEE/PROPERTY OWNER: PERMIT #

ADDRESS:

Please indicate below the date on which you will begin actual work on your project as authorized by the enclosed permit. Then simply drop
this card in the mail to our office. You will receive a construction placard, good for six months, that must be posted at the work site. If the
work is not finished by that time, please contact our office to obtain an additional placard. However, do not request a placard if you are not
ready to begin construction.

DATE OF INITIATION OF CONSTRUCTION:

PERMIT HOLDER/PROPERTY OWNER OR AGENT SIGNATURE:

“ONTRACTOR: LICENSE NUMBER:

~If a licensed contractor is not listed in the blank space above, then the Permittee/Property Owner is required to list himself/herself as
contractor with no license number. In any event, unlicensed contractors serving as Agent for the Permittee/Property Owner will not receive
the construction placard since this would be in violation of the S. C. Contractor’s Licensing Act of 1999. The S. C. Contractors Licensing Act
of 1999 requires that all construction with a total cost of $5000 or more must be performed by a licensed contractor with a valid contractor’s
license for marine class construction, except for construction performed by a private landowner for strictly private purposes.

MAILING ADDRESS TO SEND PLACARD:

WATERWAY:

CITY:

COUNTY:

Please mail completed request form to the DHEC-OCRM office in your area:

Charleston: Myrtle Beach: Beaufort:
SCDHEC-OCRM SCDHEC-OCRM SCDHEC-OCRM
1362 McMillan Ave. 927 Shine Ave. 104 Parker Drive
Suite 400 Myrtle Beach, SC 29577 Beaufort, SC 29906
Charleston, SC 29405

DHEC 3911 (7/2007)
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February 10, 2021

Ms. Carla Varn DuPre
Mr. Jasper B. Varn, (Il
123 Colnbrook Rd.
Irmo, SC 29063

Re:

Dear Ms. DuPre and Mr. Varn:

SEE SPECIAL
CONDITION(S)

OCRMO02808 - Special Permit for Habitable Structure Seaward of the DHEC-OCRM Baseline

410 Palmetto Blvd., Edisto Beach, SC

91 7199 9991 2030 0138 0057

The Office of Ocean and Coastal Resource Management (the Department) has reviewed your application to construct a
habitable structure partially seaward of the DHEC-OCRM Baseline at 410 Palmetto Bivd, Edisto Beach, Colleton County, South
Carolina and has issued a permit for this work. You should carefully read the description of the authorized project and special
conditions that have been placed on the permit, as these conditions modify the permitted activity. In addition, there are a
series of general conditions that should be reviewed. The original and one photocopy of the permit, as issued, are enclosed.
After carefully reading the permit, if you wish to accept the permit as issued, sign and date in the signature block entitled
"PERMITTEE" on the original version of the permit and return it to this Department. Keep the photocopy for your records.

PLEASE READ CAREFULLY: You are required to sign and return the original version of your permit to this Department.

If this permit is not signed and returned within thirty (30) days of issuance, OR appealed within 15 days as described
on the enclosed “Guide to Board Review”, the Department reserves the right to cancel this permit. Please carefully
review the enclosed “Guide to Board Review” for information and deadlines for appealing this permit.

We have also enclosed a “request for a construction placard” card. You must send in this card before the time you wish
to start construction. At that time a construction placard will be sent to you to post at the construction site.

PLEASE NOTE: You are not authorized to commence work under the permit until we have received the original version of the
entire permit signed and accepted by you, and a construction placard has been issued and posted at the construction site. The
receipt of this permit does not relieve you of the responsibility of acquiring any other federal, state, or local permits that may
be required. Please return the signed permit to the following address:

Ma

Office of Ocean and Coastal Resource Management
1362 McMillan Ave,, Suite 400
Charleston, SC 29405

Sincerely, Z g W

ew J. Slagel

Beachfront Permitting Project Manager
Critical Area Permitting Section

Enclosure

@

Mr. Blair Williams, Critical Area Permitting Section Manager

Mr. Bill Eiser, Eiser Coastal Consulting, Agent

-

SC Depattment of Health and Environmentat Conrol

2600 Bull Street Coiumibia, SC 2920¢ (B0 898 3432 veww scahiec qov
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South Carolina Board of Health and Environmental Control
Guide to Board Review

Pursuant to S.C. Code Ann. § 44-1-60

The decision of the South Carolina Department of Health and Environmental Control (Department) becomes the final agency decision
fifieen (15) calendar days after notice of the decision has been mailed to the applicant, permittee, licensee and affected persons who
have requested in writing to be notified, unless a written request for final review accompanied by a filing fee in the amount of $100 is
filed with Department by the applicant, permittee, licensee or affected person.

Applicants, permittees, licensees, and affected parties are encouraged to engage in mediation or settlement discussions during the final
review process.

If the Board declines in writing to schedule a final review conference, the Department's decision becomes the final agency decision
and an applicant, permittee, licensee, or affected person may request a contested case hearing before the Administrative Law Court
within thirty (30) calendar days after notice is mailed that the Board declined to hold a final review conference. In matters pertaining
to decisions under the South Carolina Mining Act, appeals should be made to the South Carolina Mining Council.

I. Filing of Request for Final Review

1.

A written Request for Final Review (RFR) and the required filing fee of one hundred dollars ($100) must be received by
Clerk of the Board within fifieen (15) calendar days after notice of the staff decision has been mailed to the applicant,
permittee, licensee, or affected persons. If the 15% day occurs on a weekend or State holiday, the RFR must be received by
the Clerk on the next working day. RFRs will not be accepted after 5:00 p.m.
RFRs shall be in writing and should include, at a minimum, the following information:
The grounds for amending, modifying, or rescinding the staff decision;
a statement of any significant issues or factors the Board should consider in deciding how to handle the matter;
the relief requested;
a copy of the decision for which review is requested; and
mailing address, email address, if applicable, and phone number(s) at which the requestor can be contacted.
RFRs should be filed in person or by mail at the following address:
South Carolina Board of Health and Environmental Control
Attention: Clerk of the Board
2600 Bull Street
Columbia, South Carolina 29201
Alternatively, RFR’s may be filed with the Clerk by facsimile (803-898-3393) or by electronic mail
(boardclerk@dhec.sc.gov).
The filing fee may be paid by cash, check or credit card and must be received by the 15™ day.
If there is any perceived discrepancy in compliance with this RFR filing procedure, the Clerk should consult with the
Chairman or, if the Chairman is unavailable, the Vice-Chairman. The Chairman or the Vice-Chairman will determine
whether the RFR is timely and properly filed and direct the Clerk to (1) process the RFR for consideration by the Board or
(2) return the RFR and filing fee to the requestor with a cover letter explaining why the RFR was not timely or properly filed,
Processing an RFR for consideration by the Board shall not be interpreted as a waiver of any claim or defense by the agency
in subsequent proceedings concerning the RFR.
If the RFR will be processed for Board consideration, the Clerk will send an Acknowledgement of RER to the Requestor and
the applicant, permittee, or licensee, if other than the Requestor. All personal and financial identifying information will be
redacted from the RFR and accompanying documentation before the RFR is released to the Board, Department staff or the
public.
If an RFR pertains to an emergency order, the Clerk will, upon receipt, immediately provide a copy of the RFR to all Board
members. The Chairman, or in his or her absence, the Vice-Chairman shall based on the circumstances, decide whether to
refer the RFR to the RFR Committee for expedited review or to decline in writing to schedule a Final Review Conference. If
the Chairman or Vice-Chairman determines review by the RFR Committee is appropriate, the Clerk will forward a copy of
the RFR to Department staff and Office of General Counsel. A Department response and RFR Committee review will be
provided on an expedited schedule defined by the Chairman or Vice-Chairman.
The Clerk will email the RFR to staff and Office of General Counsel and request a Department Response within eight (8)
working days. Upon receipt of the Department Response, the Clerk will forward the RFR and Department Response to all
Board members for review, and all Board members will confirm receipt of the RFR to the Clerk by email. If a Board
member does not confirm receipt of the RFR within a twenty-four {24) hour period, the Clerk will contact the Board member
and confirm receipt. If a Board member believes the RFR should be considered by the RFR Committee, he or she will

® & & o e

1

Rev 2, 05/08/2014

OCRM Varn/Mueller 00138







respond to the Clerk’s email within forty-eight (48) hours and will request further review. If no Board member requests
further review of the RFR within the forty-eight (48) hour period, the Clerk will send a letter by certified mail to the
Requestor, with copy by regular mail to the applicant, permittee, or licensee, if not the Requestor, stating the Board will not
hold a Final Review Conference. Contested case guidance will be included within the letter.

NOTE: If the time periods described ubove end on a weekend or State holiday, the time is automatically extended to 5:00
p.m. on the next business day.

9. Ifthe RFR is to be considered by the RFR Committee, the Clerk will notify the Presiding Member of the RFR Committee
and the Chairman that further review is requested by the Board. RFR Committee meetings are open to the public and will be
public noticed at least 24 hours in advance.

10. Following RFR Committee or Board consideration of the RFR, if it is determined no Conference will be held, the Clerk will
send a letter by certified mail to the Requestor, with copy by regular mail to the applicant, permittee, or licensee, if not the
Requestor, stating the Board will not hold a Conference. Contested case guidance will be included within the letter.

Il. Final Review Conference Scheduling

1. If a Conference will be held, the Clerk will send a letter by certified mail to the Requestor, with copy by regular mail to the
applicant, permittee, or licensee, if not the Requestor, informing the Requestor of the determination.
The Clerk will request Department staff provide the Administrative Record.
3. The Clerk will send Notice of Final Review Conference to the parties at least ten (10) days before the Conference. The
Conference will be publically noticed and should:
s include the place, date and time of the Conference;
state the presentation times allowed in the Conference;
state evidence may be presented at the Conference;
if the conference will be held by committee, include a copy of the Chairman’s order appointing the committee: and
inform the Requestor of his or her right to request a transcript of the proceedings of the Conference prepared at
Requestor’s expense.
4. If a party requests a transcript of the proceedings of the Conference and agrees to pay all related costs in writing, including
costs for the transcript, the Clerk will schedule a court reporter for the Conference.

3%
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HI. Final Review Conference and Decision

1. The order of presentation in the Conference will, subject to the presiding officer’s discretion, be as follows:
*  Department staff will provide an overview of the staff decision and the applicable law to include [10 minutes]:
* Type of decision (permit, enforcement, etc.) and description of the program.
*=  Parties
= Description of facility/site
s Applicable statutes and regulations
*  Decision and materials relied upon in the administrative record to support the staff decision.
*  Requestor(s) will state the reasons for protesting the staff decision and may provide evidence to support amending,
modifying, or rescinding the staff decision. [15 minutes] NOTE: The burden of proof is on the Requestor(s)
®=  Rebuttal by Department staff [15 minutes]
*  Rebuttal by Requestor(s) [10 minutes]
Note: Times noted in brackets are for information only and are superseded by times stated in the Notice of Fina!
Review Conference or by the presiding officer.
Parties may present evidence during the conference; however, the rules of evidence do not apply.
At any time during the conference, the officers conducting the Conference may request additional information and may
question the Requestor, the staff, and anyone else providing information at the Conference.
4. The presiding officer, in his or her sole discretion. may allow additional time for presentations and may impose time limits
on the Conference.
All Conferences are open to the public.
The officers may deliberate in closed session.
The officers may announce the decision at the conclusion of the Conference or it may be reserved for consideration.
The Clerk will mail the written final agency decision (FAD) to parties within 30 days after the Conference. The written
decision must explain the basis for the decision and inform the parties of their right to request a contested case hearing
before the Administrative Law Court or in matters pertaining to decisions under the South Carolina Mining Act, to request a
hearing before the South Carolina Mining Council.. The FAD will be sent by certified mail, return receipt requested.
9. Communications may also be sent by electronic mail. in addition to the forms stated herein. when electronic mail addresses
are provided to the Clerk.
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The above information is provided as a courtesy; parties are responsible for complying with all applicable legal requirements.
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SOUTH CAROLINA DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
OFFICE OF OCEAN AND COASTAL RESOURCE MANAGEMENT

CRITICAL AREA PERMIT 8 COASTAL ZONE CONSISTENCY CERTIFICATION

Permittees: Carla Varn DuPre and Jasper B. Varn, 1li

Permit Number: OCRM02808 S EE S FEC !A L
Date of Issuance: February 10, 2021 C o N g FT! Q N ( 3;

Expiration Date: February 10, 2026

Location: Adjacent to the Atlantic Ocean at 410 Palmetto Boulevard, Edisto Beach
Colleton County, South Carolina {(TMS#: 357-03-00-048)

This permit is issued under the provisions of S. C. Code Ann. Section 48-39-10, et seq., and 23A 5.C. Code Ann. Regs. 30-1
through 30-18, as amended. Please carefully read the project description and special conditions that appear on this
permit/certification as they will affect the work that is allowed and may modify the work from that shown on the
submitted plans. All special conditions attached to the permit will take precedence over submitted plans. The general
conditions are also a part of this permit/certification and should be read in their entirety. The S. C. Contractor's Licensing Act of
1999, enacted as S.C. Code Ann. Section 40-11-5 through 430, requires that all construction with a total cost of $5,000 or more
be performed by a licensed contractor with a valid contractor's license for marine class construction, except for construction
performed by a private landowner for strictly private purposes. Your signature on and acceptance of this permit denotes your
understanding of the stated law regarding use of licensed contractors. All listed special and general conditions will remain
in effect for the life of the permit. This applies to permittee, future property owners, or permit assignees.

DESCRIPTION OF THE PROJECT, AS AUTHORIZED

The plans submitted by you, attached hereto, show the work consists of constructing an elevated 2-story residential habitable
structure partially seaward of the DHEC-OCRM Baseline. Specifically, the habitable structure will have an approximate 25' x 55°
footprint with 1,335 square feet of heated space on each floor, resulting in a total heated square footage of 2,670 square feet.
The purpose of the project is to construct a habitable structure for private residential use.

SPECIAL CONDITIONS

1. This permit is a Special Permit as described in S.C. Code of Regulations R.30-15(F). As such, in the event that the
beach erodes so that in the future the permitted habitable structure is located on the active beach, the permittee
agrees to remove the structure at his own expense if and when the Department orders its removal. By signing this
permit, the permittee agrees to remove the structure if it becomes located on the active beach.

2. Within 30 days of issuance of this permit, the permittee must record with the Colleton County Register of Deeds a
restrictive covenant or other instrument approved and enforceable by DHEC-OCRM that runs with the title of the
property. The restrictive covenant or other instrument must clearly reference this permit, indicate that DHEC-OCRM
will order the removal of the habitable structure if it becomes located on the active beach, and state that the owner
must remove the habitable structure if so ordered.

3. By acceptance of this permit, the permittee acknowledges that DHEC-OCRM in no way assures the suitability of this

lot for construction and agrees to hold DHEC-OCRM harmless from any and all claims or causes of action which may
result from issuance of this permit. Any construction is done at the risk of the permittee.
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SEE SPECIAL
CONDITION(S)

Permit Number: OCRMO02808

4.

10.

11,

12.

13.

14.

To minimize potential impacts to nesting sea turtles, the beach must be monitored for nesting and/or hatchling sea
turtles before, during, and after project construction each day if the work occurs during the nesting season (May 1 -
October 31). Specifically, the contractors performing work under this permit shall be in direct contact with the S.C.
Department of Natural Resources (DNR) Marine Turtle Conservation Program (MTCP) representative. Daily, early
surveys of the beach must be performed to document turtle nesting activity, and the MTCP representative shall be
consulted each morning prior to any work being performed on the beach. In the event a nest is disturbed during
construction and/or sea turtle adult or hatchling is encountered, all work should cease and the DNR MTCP should be
contacted immediately. The MTCP contact is Michelle Pate who can be reached at 843-953-9052 (office), 843-953-

The habitable structure may be sited no farther seaward than the habitable structures of neighboring properties, as
shown in the permit drawings.

The heated square footage of the habitable structure may not exceed the heated square footage of similar structures
in the general neighborhood. The proposed heated square footage of 2,670 square feet satisfies this requirement.

Specialized onsite wastewater systems that utilize pre-treatment technology are known to treat wastewater more
significantly than a traditional septic system and would result in better water quality of the drainfield effluent in the
event the drainfield becomes compromised by coastal storms. This Special Permit requires the installation of an
approved specialized onsite wastewater system that utilizes pre-treatment technology instead of a traditional septic
system. Additionally, if the system becomes damaged in the future, it must be repaired expeditiously.

The 660 square foot area proposed to be disturbed for the installation of the septic system seaward of the habitable
structure must be re-planted upon project completion with native dune species including but not limited to Sea Oats,
American Beachgrass, or Bitter Panicum. Dune vegetation that is installed must be consistent with the South Carolina
Critical Area Permitting Regulations in S.C. Code Ann. Regs. 30-13(L).

All clean escavated sand must remain on or seaward of the property to be used for dune building activities. No clean
excavated sand may be hauled offsite.

No materials or equipment are allowed to be stored in the beach/dune critical area seaward of the project site.

All necessary measures must be taken to prevent oil, tar, trash, debris, and other pollutants from entering the beach
environment during construction.

Once the project is initiated, it must be carried to completion in an expeditious manner in order to minimize the
period of disturbance to the environment

Any disturbed beach/dune critical area adjacent to the construction site must be restored to original contours and
conditions upon project completion.

In the event that any historic or cultural resources and/or archaeological materials are found during the course of
work, the applicant must notify the State Historic Preservation Office and the South Carolina Institute of Archaeology
and Anthropology. Historic or cultural resources consist of those sites listed in the National Register of Historic Places
and those sites that are eligible for the National Register. Archaeological materials consist of any items, fifty years old
or older, which were made or used by man. These items inciude, but are not limited to, stone projectile points
(arrowheads), ceramic sherds, bricks, worked wood, bone and stone, metal and glass objects, and human skeletal
materials.as-built survey of the structure(s) must be submitted to the Departrent within 90 days from completion of
construction. The survey must be performed by a registered land surveyor, must show all components of the
structure(s), and must list the starting and ending coordinates of the structure(s) in the SC State Plane Coordinate
System, which can be obtained by survey-grade Global Positioning System equipment.
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SEE SPECIAL
CONDITION(S)

PERMITTEE'S ATTENTION IS DIRECTED TO GENERAL CONDITIONS NUMBERS FOUR (4) AND FIVE (5).BY ACCEPTANCE OF THIS
PERMIT, PERMITTEE IS PLACED ON NOTICE THAT THE STATE OF SOUTH CAROLINA, BY ISSUING THiS PERMIT, DOES NOT
WAIVE ITS RIGHTS TO REQUIRE PAYMENT OF A REASONABLE FEE FOR USE OF STATE LANDS AT A FUTURE DATE IF SO
DIRECTED BY STATUTE.

THE PERMITTEE, BY ACCEPTANCE OF THIS PERMIT AGREES TO ABIDE BY THE TERMS AND CONDITIONS CONTAINED HEREIN
AND TO PERFORM THE WORK IN STRICT ACCORDANCE WITH THE PLANS AND SPECIFICATIONS ATTACHED HERETO AND
MADE A PART HEREOF. ANY DEVIATION FROM THESE CONDITIONS, TERMS, PLANS AND SPECIFICATIONS SHALL BE
GROUNDS FOR REVOCATION, SUSPENSION OR MODIFICATION OF THIS PERMIT AND THE INSTITUTION OF SUCH LEGAL
PROCEEDINGS AS THE DEPARTMENT MAY CONSIDER APPROPRIATE.

Permit Number: OCRMO02808

as permittee, indicates that you accept and agree to comply with the terms and conditions of

thig permit

uda 0

/fwﬁ)/é&@[z 2/ / 5’/252 f
7] PERMITTEES DATE

(/ Carla Varn DuPre & Jasper B. Varn, 1}

This permit becomes effective when the State official, designated to act for the Office of Ocean and Coastal Resource
Management, has signed below.

Wi 7%. 7, 20|

BEACHZ‘?ONT PERMITTING PROJECT MA%GER DATE

Matthéw J. Slagel
Or Other Authorized State Official
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SEE SPECIAL
CONDITION(S)

GENERAL CONDITIONS:

This construction and use permit is expressly contingent upon the following conditions which are binding on the permittee:

1.

10.

11.

12.

The permittee, in accepting this permit, covenants and agrees to comply with and abide by the provisions and
conditions herein and assumes all responsibility and liability and agrees to save the Department and the State of
South Carolina, its employees or representatives, harmless from all claims of damage arising out of operations
conducted pursuant to this permit.

If the activity authorized herein is not constructed or completed within five years of the date of issuance, this permit
shall automatically expire. A request, in writing, for an extension of time shall be made not less than thirty days prior
to the expiration date.

All authorized work shall be conducted in a manner that minimizes any adverse impact on fish, wildlife and water
quality.

This permit does not relieve the permittee from the requirements of obtaining a permit from the U. S. Army Corps of
Engineers or any other applicable federal agency, nor from the necessity of complying with all applicable local laws,
ordinances, and zoning regulations. This permit is granted subject to the rights of the State of South Carolina in the
navigable waters and shall be subject, further, to all rights held by the State of South Carolina under the public trust
doctrine as well as any other right the State may have in the waters and submerged lands of the coast.

This permit does not convey, expressly or impliedly, any property rights in real estate or material nor any exclusive
privileges; nor does it authorize the permittee to alienate, diminish, infringe upon or otherwise restrict the property
rights of any other person or the public; nor shall this permit be interpreted as appropriating public properties for
private use.

The permittee shall permit the Department or its authorized agents or representatives to make periodic inspections at
any time deemed necessary to ensure that the activity being performed is in accordance with the terms and
conditions of this permit.

Any abandonment of the permitted activity will require restoration of the area to a satisfactory condition as
determined by the Department

This permit may not be transferred to a third party without prior written notice to the Department, either by the
transferee’s written agreement to comply with all terms and conditions of this permit or by the transferee subscribing
to this permit and thereby agreeing to comply.

If the display of lights and signals on any structure or work authorized herein is not otherwise provided for by law,
such lights and special signals as may be prescribed by the United States Coast Guard shall be installed and
maintained by and at the expense of the permittee.

The permit construction placard or a copy of the placard shall be posted in a conspicuous place at the project site
during the entire period of work.

The structure or work authorized herein shall be in accordance with the permit, as issued, and shall be maintained in
good condition. Failure to build in accordance with the permit, as issued, or failure to maintain the structure in good
condition, shall result in the revocation of this permit.

The authorization for activities or structures herein constitutes a revocable license. The Department may require the
permittee to modify activities or remove structures authorized herein if it is determined by the Department that such
activity or structures violates the public's health, safety, or welfare, or if any activity is inconsistent with the public trust
doctrine. Medification or removal under this condition shall be ordered only after reasonable notice stating the
reasons therefore and provision to the permittee of the opportunity to respond in writing. When the Permittee is
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13.

14.

15.

16.

SEE SPECIAL
CONDITION(S)

notified that the Department intends to revoke the permit, Permittee agrees to immediately stop work pending
resolution of the revocation.

The Department shall have the right to revoke, suspend, or modify this permit in the event it is determined the
permitted structure (1) significantly impacts the public health, safety and welfare, and/or is violation of Section 48-39-
150, (2) adversely impacts public rights, (3} that the information and data which the permittee or any other agencies
have provided in connection with the permit application is either false, incomplete or inaccurate, or (4) that the
activity is in violation of the terms and/or conditions, including any special conditions of the permit. That the
permittee, upon receipt of the Department’s written intent to revoke, suspend, or modify the permit has the right to a
hearing. Prior to revocation, suspension, or modification of this permit, the Department shall provide written
notification of intent to revoke to the permittee, and permittee can respond with a written explanation to the
Department.(South Carolina Code Section 1-23-370 shall govern the procedure for revocation, suspension or
modification herein described).

Any modification, suspension or revocation of this permit shall not be the basis of any claim for damages against the
Department or the State of South Carolina or any employee, agent, or representative of the Department or the State
of South Carolina.

All activities authorized herein shall be, if they involve a discharge or deposit into navigable waters or ocean waters, at
all times consistent with all applicable water quality standards, effluent limitations, and standards of performance,
prohibitions, and pretreatment standards established pursuant to applicable federal, state and local laws,

Extreme care shall be exercised to prevent any adverse or undesirable effects from this work on the property of
others. This permit authorizes no invasion of adjacent private property, and the Department assumes no responsibility

or liability from any claims of damage arising out of any operations conducted by the permitiee pursuant to this
permit.
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SEE SPECIAL
CONDITION(S)
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ACTIVITY: PRIVATE RESIDENCE

IN: TOWN OF EDISTO

ADDRESS: 410 PALMETTO BLVD
COUNTY OF: COLLETON

STATE OF:  SOUTH CAROLINA
APPLICATION BY: JASPER B VARN Il
SHEET 1 OF 1

DATE: NOVEMBER 08,2020
229-19
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Additional Applicant

Prefix

NONE PROVIDED
FirstName LastName
Jasper B Vam Il

Title

NONE PROVIDED
Organization Name

NONE PROVIDED

Phone Type Number Extension
Home 8032060575
Email

NONE PROVIDED
Address

123 Coinbrook Road

Irmo, SC 29063

USA

Additional Contacts (1 of 1)

Contact Roles
Authorized Agent

Additional Contacts
Prefix
NONE PROVIDED

First Name Last Name
Bill Eiser

Title
NONE PROVIDED

Organization Name
NONE PROVIDED

Phone Type Number Extension
Mobile 8439913107

Email
NONE PROVIDED

Fax

NONE PROVIDED
Address

3001 Aliison Cove
Charleston, SC 29412
USA

Project Details

Describe the dimensions, general specifications, and purpose of the project.

Construction of a 2-story house partially seaward of the baseline. the house footprint will be 54.5'x24.5', for a total of 2,670
square feet of heated space. The onsite wastewater system for the house, also shown on the drawings, is located seaward of
the house but landward of the Landward Toe of the Primary Dune Line. The purpose of the proposed project is for private,
residential use.

Is any portion of activity, for which authorization is sought, now complete?

No
OCRM Varn/Mueller 00157
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If activity has already been completed, provide the reason and monthiyear that activity was completed.

NONE PROVIDED

Additional Remarks
NONE PROVIDED

Site Details

Site Address
410 Palmetto Blivd

Edisto Beach, SC 29438

Site County
Colleton

Tax Map Number
3570300048

Local Governing Body with Jurisdiction Over Site
Town of Edisto Beach

Provide the name(s) of any adjacent or affected waterways
Atlantic Ocean

Site Location
32.4962,-80.3067

Adjoining Property Owners (1 of 2)

Do you have more than 5 Adjoining Property Owners?
No

If the answer above is yes, please use the Required Documents section to upload the full list of Adjoining Property

Owners.

Adjoining Property Owner
Prefix
NONE PROVIDED

First Name Last Name
Lesa Eisele

Title
NONE PROVIDED

Organization Name
NONE PROVIDED

Phone Type Number Extension
NONE PROVIDED

Email
NONE PROVIDED

Fax

NONE PROVIDED
Address

1135 Nature Lane
Gilbert, SC 29054
USA

Adjoining Property Owners (2 of 2)

11/18/2020 11:27:21 AM
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Enclosure

cc Mr. Blair Williams, Critical Area Permitting Section Manager
Mr. Bill Eiser, Eiser Coastal Consulting, Agent
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SOUTH CAROLINA DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
OFFICE OF OCEAN AND COASTAL RESOURCE MANAGEMENT

CRITICAL AREA PERMIT & COASTAL ZONE CONSISTENCY CERTIFICATION
Permittees: Carla Varn DuPre and Jasper B. Varn, 11|
Permit Number: OCRM02808
Date of Issuance: February 10, 2021
Expiration Date: February 10, 2026

Location: Adjacent to the Atlantic Ocean at 410 Palmetto Boulevard, Edisto Beach
Colleton County, South Carolina (TMS#: 357-03-00-048)

This permit is issued under the provisions of S. C. Code Ann. Section 48-39-1 0, et seq., and 23A S.C. Code Ann. Regs. 30-1
through 30-18, as amended. Please carefully read the project description and special conditions that appear on
this permit/certification as they will affect the work that is allowed and may modify the work from that shown
on the submitted plans. All special conditions attached to the permit will take precedence over submitted
plans. The general conditions are also a part of this permit/certification and should be read in their entirety. The S. C.
Contractor's Licensing Act of 1999, enacted as S.C. Code Ann. Section 40-11-5 through 430, requires that all construction
with a total cost of $5,000 or more be performed by a licensed contractor with a valid contractor's license for marine
class construction, except for construction performed by a private landowner for strictly private purposes. Your
signature on and acceptance of this permit denotes your understanding of the stated law regarding use of licensed
contractors. All listed special and general conditions will remain in effect for the life of the permit. This applies to
permittee, future property owners, or permit assignees.

DESCRIPTION OF THE PROJECT, AS AUTHORIZED

The plans submitted by you, attached hereto, show the work consists of constructing an elevated 2-story residential
habitable structure partially seaward of the DHEC-OCRM Baseline. Specifically, the habitable structure wili have an
approximate 25’ x 55’ footprint with 1,335 square feet of heated space on each floor, resulting in a total heated square
footage of 2,670 square feet. The purpose of the project is to construct a habitable structure for private residential use.

SPECIAL CONDITIONS

1. This permit is a Special Permit as described in S.C. Code of Regulations R.30-15(F). As such, in the event that the
beach erodes so that in the future the permitted habitable structure is located on the active beach, the
permittee agrees to remove the structure at his own expense if and when the Department orders its removal.
By signing this permit, the permittee agrees to remove the structure if it becomes located on the active beach.

2. Within 30 days of issuance of this permit, the permittee must record with the Colleton County Register of Deeds
a restrictive covenant or other instrument approved and enforceable by DHEC-OCRM that runs with the title of
the property. The restrictive covenant or other instrument must clearly reference this permit, indicate that
DHEC-OCRM will order the removal of the habitable structure if it becomes located on the active beach, and
state that the owner must remove the habitable structure if so ordered.
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Register of Historic Places and those sites that are eligible for the National Register. Archaeological materials
consist of any items, fifty years old or older, which were made or used by man. These items include, but are not
limited to, stone projectile points (arrowheads), ceramic sherds, bricks, worked wood, bone and stone, metal
and glass objects, and human skeletal materials.as-built survey of the structure(s) must be submitted to the
Department within 90 days from completion of construction. The survey must be performed by a registered
land surveyor, must show all components of the structure(s), and must list the starting and ending coordinates
of the structure(s) in the SC State Plane Coordinate System, which can be obtained by survey-grade Global
Positioning System equipment.
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PERMITTEE'S ATTENTION IS DIRECTED TO GENERAL CONDITIONS NUMBERS FOUR (4) AND FIVE (5).BY ACCEPTANCE OF
THIS PERMIT, PERMITTEE IS PLACED ON NOTICE THAT THE STATE OF SOUTH CAROLINA, BY ISSUING THIS PERMIT, DOES
NOT WAIVE ITS RIGHTS TO REQUIRE PAYMENT OF A REASONABLE FEE FOR USE OF STATE LANDS AT A FUTURE DATE IF
SO DIRECTED BY STATUTE.

THE PERMITTEE, BY ACCEPTANCE OF THIS PERMIT AGREES TO ABIDE BY THE TERMS AND CONDITIONS CONTAINED
HEREIN AND TO PERFORM THE WORK IN STRICT ACCORDANCE WITH THE PLANS AND SPECIFICATIONS ATTACHED
HERETO AND MADE A PART HEREOF.ANY DEVIATION FROM THESE CONDITIONS, TERMS, PLANS AND SPECIFICATIONS
SHALL BE GROUNDS FOR REVOCATION, SUSPENSION OR MODIEICATION OF THIS PERMIT AND THE INSTITUTION OF
SUCH LEGAL PROCEEDINGS AS THE DEPARTMENT MAY CONSIDER APPROPRIATE.

Permit Number: OCRM02808

Your signature below, as permittee, indicates that you accept and agree to comply with the terms and
conditions of this permit.

PERMITTEES DATE
Carla Varn DuPre & Jasper B. Varn, 1l

This permit becomes effective when the State official, designated to act for the Office of Ocean and Coastal

Resource Management, has signed below.

BEACHFRONT PERMITTING PROJECT MANAGER DATE
Matthew J. Slagel
Or Other Authorized State Official
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GENERAL CONDITIONS:

This construction and use permit is expressly contingent upon the following conditions which are binding on the
permittee:

1. The permittee, in accepting this permit, covenants and agrees to comply with and abide by the provisions and
conditions herein and assumes all responsibility and liability and agrees to save the Department and the State
of South Carolina, its employees or representatives, harmless from all claims of damage arising out of
operations conducted pursuant to this permit.

2. If the activity authorized herein is not constructed or completed within five years of the date of issuance, this
permit shall automatically expire. A request, in writing, for an extension of time shall be made not less than
thirty days prior to the expiration date.

3. All authorized work shall be conducted in a manner that minimizes any adverse impact on fish, wildlife and
water quality.

4. This permit does not relieve the permittee from the requirements of obtaining a permit from the U. S. Army
Corps of Engineers or any other applicable federal agency, nor from the necessity of complying with all
applicable local laws, ordinances, and zoning regulations. This permit is granted subject to the rights of the
State of South Carolina in the navigable waters and shall be subject, further, to all rights held by the State of
South Carolina under the public trust doctrine as well as any other right the State may have in the waters and
submerged lands of the coast.

5. This permit does not convey, expressly or impliedly, any property rights in real estate or material nor any
exclusive privileges; nor does it authorize the permittee to alienate, diminish, infringe upon or otherwise restrict
the property rights of any other person or the public; nor shall this permit be interpreted as appropriating
public properties for private use.

6. The permittee shall permit the Department or its authorized agents or representatives to make periodic
inspections at any time deemed necessary to ensure that the activity being performed is in accordance with the
terms and conditions of this permit.

7. Any abandonment of the permitted activity will require restoration of the area to a satisfactory condition as
determined by the Department

8. This permit may not be transferred to a third party without prior written notice to the Department, either by
the transferee’s written agreement to comply with all terms and conditions of this permit or by the transferee
subscribing to this permit and thereby agreeing to comply.

9. Ifthe display of lights and signals on any structure or work authorized herein is not otherwise provided for by
law, such lights and special signals as may be prescribed by the United States Coast Guard shall be installed and
maintained by and at the expense of the permittee.

10. The permit construction placard or a copy of the placard shall be posted in a conspicuous place at the project
site during the entire period of work.

T1. The structure or work authorized herein shall be in accordance with the permit, as issued, and shall be

maintained in good condition. Failure to build in accordance with the permit, as issued, or failure to maintain
the structure in good condition, shall result in the revocation of this permit.
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12.

13.

14,

15.

16.

The authorization for activities or structures herein constitutes a revocable license. The Department may
require the permittee to modify activities or remove structures authorized herein if it is determined by the
Department that such activity or structures violates the public's health, safety, or welfare, or if any activity is
inconsistent with the public trust doctrine. Modification or removal under this condition shall be ordered only
after reasonable notice stating the reasons therefore and provision to the permittee of the opportunity to
respond in writing, When the Permittee is notified that the Department intends to revoke the permit, Permittee
agrees to immediately stop work pending resolution of the revocation.

The Department shall have the right to revoke, suspend, or modify this permit in the event it is determined the
permitted structure (1) significantly impacts the public health, safety and welfare, and/or is violation of Section
48-39-150, (2) adversely impacts public rights, (3) that the information and data which the permittee or any
other agencies have provided in connection with the permit application is either false, incomplete or inaccurate,
or (4) that the activity is in violation of the terms and/or conditions, including any special conditions of the
permit. That the permittee, upon receipt of the Department’s written intent to revoke, suspend, or modify the
permit has the right to a hearing. Prior to revocation, suspension, or modification of this permit, the
Department shall provide written notification of intent to revoke to the permittee, and permittee can respond
with a written explanation to the Department.(South Carolina Code Section 1-23-370 shall govern the
procedure for revocation, suspension or modification herein described).

Any modification, suspension or revocation of this permit shall not be the basis of any claim for damages
against the Department or the State of South Carolina or any employee, agent, or representative of the
Department or the State of South Carolina.

All activities authorized herein shall be, if they involve a discharge or deposit into navigable waters or ocean
waters, at all times consistent with all applicable water quality standards, effluent limitations, and standards of
performance, prohibitions, and pretreatment standards established pursuant to applicable federal, state and
local laws.

Extreme care shall be exercised to prevent any adverse or undesirable effects from this work on the property of
others. This permit authorizes no invasion of adjacent private property, and the Department assumes no
responsibility or liability from any claims of damage arising out of any operations conducted by the permittee
pursuant to this permit.
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Giitde to Board Review
Pursuant to S:C. Code Ann. § 44-1-60

The decision of the South Carolina Department of Health and Environmental Control (Department) becomnes the final agency decision

- fifteen-(15)-calendar days after notice of the- decision has-been mailed to the-applicant; périnittee; licshisee and affected | persons who

have requested in writing to bie notified, nnless @ writen request for final review accompanied by e filing fee ini the amount of $100 is
“filed with Department:by the applwanl permittee, licensee or affected person.

Applicants, permittees, licensees; and affected parties are encouraged to engage in, mediationor settlement discissions: during the final
review process.

If the Board declines in writing to schedule a final review conference, the Departinent’s decision becomes the final agency decision
and an apphcant perm1ttcc licensee, or affected person may request a contested case hearing before the Administrative Law Court
within thirty (30) calenidar days after notice is mailed that the Board declined to hold a findl review ¢onference. In roatters pertaining
to decisions under theSouth Carolina Mirning Act, appeals should be made to the South Carolina Mmmg Council.

1. Filing of Request for Final Review

L. A writtén Request for Final Review {(RFR) and the required filing fee of ‘orie hundred dollars. (SIOO) must be récéived by
Clerk: of the Board within. fifteen (15} calendar days afier nolice of the staff decision has been mailed to the-applicant,
permitteg, licensee, or affected persons. If the 15™ ddy occurs om.a weekend or.State holiday, the RFR must be received’ by
the Clerk on the next working day. RFRs will not be actepted afler 5:00 p.m.

RFRs shall bg in writing and should mclude, ata minimum, the followin g informations

The grounds for amending, modifying, or. rescinding the staff decision; '

d staternent of any significant issues or féctors the Board should consider in deeiding how to handle the matter;

the relief requested;

acopy-of the decision for which reviéw is reqiiestéd; and

mailing dddress, email address, if applicable; and phone number(s) at which the requestor éanbe contscted..

3. RFRS shiould be filed in petson or by mail at the fullmvmg address;

South Carolina Board of Health and Favironmental Control

Attention: Clerk of the Board '

2600 Bull Street _

Columbiz, South Carolina 29201
Alternatively, RFR's. may be filed with the Cleik by facsimile (803-898:3393) or by electronic mail
(boardc}ei'k@dhec §C,0V).

4, The fili ing fee.may be paid by cash, check or credit card and must-be received by the 15 day.

5. If ¢here is any percesved dlscrepancy in compliance with this RER i iling procedure, the' Clerk should consult with the
Chairian or, if the Chairiman is unavailable, the Vice-Chairman, ‘The Chairman or the Vice-Chaiiinan will determinis
whether the RFR.1s timely and properly filed and direct the Clerk te (1) process the RFR [or-consideration by the Board or
(2) return.the RFR and filing fei'to the requestor with a-cover lélter explaining why the RFR was not timely or properly- filed.
Processmg an RFR for consideration by the Board shall not bé interpreted as a waiver of any claim ot defense by the agency
in subsequent proceedings concerning the RFR.

6. 1fthe. RFR will be processed for Board consideration, the Clerk will send an Atknowledgement of RFR to the Requestor and
the applicant, permittee, or Jicensee, if other than the Reguestor. All personal and finandial identitying information: will be
rédacted from the RFR and accompanying documentation. before the RFR is released i6:the. Board, Department staff or the
public,

7. If an RFR pertains to an cmernency order, the Clerk-will, upon-receipt, immediately provide a copy of the RFR to all Board
members. ‘Fhe Chairman, or in his or her.absence, the Vice- Chairman shall ‘based on the circumstances, decide whether to
refer the'RER to the RFR Committeé for expedltcd review-or to decline in Wntmg te schedule a Final Review Conference. - If
the Chaiman or Vice-Chiairman determines reviéw by the RFR Committee is appropriate, the Clerk will forward a.copy of
the RFR to Department staff and Office of General Counsél. A Departiment response and RFR Commitiee review will be
provided on:an expedited schedule defined by the Chairman or Vice-Chairman,

8. -The Clerk will email the RFR to staff and Office of General Counsel and request a Department Résponse within sight (8)
workitig days. Upon recelpt of the. Department Response, the Clerk wil! forward the’RFR and Departriient Responsé to all
Board members for review, and all Board members will confirm receipt of the RFR to the Clerk by email. If a Béard
member does not ¢onfirm receipt of the RFR within-a twenty-four (24) hour- petiod, the Clerk will.contact the Board membsey
and confirm receipt. If a Board member bélieves the RFR should be considered by the RER Commutcc he or she will

'
a © & 4@
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~-respond. to-the-Clerk’s-emiail within-forty-eight-(48)-hours -and - will- request-further- review: I no-Board “member Teqoests -

further Teview of the RFR within' the forty-eight (48) hour period, the Clerk will send a leter. by certified mail to the
Requestor, with copy by regular thail t6 the dpplicant, permittee; or licensée, if not the Requestor, stating the Board will nof.
I)dld a Final Review Conference. Contésted case guidance will be included within the letter, '
NOTE: [fihe time periods described above end on a weekend or State holiday, the time is automatically eitended 1o 5:00
p.m. on the next business day,
9. If the'RFR is to be considered by the RFR Committee, the Clerk will notify the Presiding Member.
~ aid'the Chairman that further review is requested by the Board: RFR Committee meetings are apen fo.
. public noticed at least 24 hours in advance, '
10, Following RFR Committee or Board consideration of the RER, if it is déterminéd no Conference will beheld, the Clerk will
send a letter by certified mail to the Requestor; with copy by tégular mail to. the appli¢ant, permittee, or licensee, if not the
Regquestor, stating the Board will not hold a Conference. Contested case guidancs will be included within the letter.

the RI
¢ public and will he

Il,  Final Review Conference Scheduling

1. If'a Conference will be held, the Clerk will sénd a letter by certified mail to the Requestor, with copy by regular mail to the
applicant, permittee, or licensee, if not the Requestor, informing the Requestor of the determination:

2. The Clerk will request Department staff provide the. Administrative Récord.

3. The Clerk will send Notice of Final Review Conference to the parties at least ten (10) days before the Conference. The
Conference will be publically noticed and should: -

e include the place, date and time:of the Conference;,

state the presentation times allowed in the Confetence;

state gvidence may be presented at the Conference;

if the conference will be held by commiittee, include a copy of the Chairman’s order appointing the committee:. and

inforny the: Requostor of his or her riglit to request a transcript of the proceedings of the Conference prepared at

Requestor's expense. ' '

4. [fa party requests a transcript of the proceedings of the Conference and agrees to pdy all related costs in writing, including
costs for the transcript, the Clerk will schedule a court reporter for the Conference;

@ & ®

1L Final Review Confercnce and Decision

1. Theorderof presentation inthe Conference will, subject to the presiding officer’s discretion, be as follows:
*  Department staff will provide an overview of the staff decision and the applicable law to include [10 miinutes]:
*  Type of decision {permit, enforcement, etc.) and description of the program,
»  Parifes A
= Description of facjlity/site
= Applicable statutes and regulations
*. Decision and materials relicd upon in the administrative record to support the staffidecision..
®  Requestor(s) will state the reasons for protesting the staff decision and may provide evidence to support amending,
‘modifying, or rescinding the staff decision. [15 minutes] NOTE: The burden of proof is on the Requestor(s)
*  Rebuttal by Department staff [15 niinutes)
*  Rebuttal by Requestor(s} [10 minutes]
Note: Times noted in brackets. are for information only and are superseded by titmes stated in the Notige of Final
Review Conference or by the presiding officer. ‘ .
2. Parties may present evidence during the conference; however, the rules of evidence do not apply. o
3. At any time diring the conference; the officers conducting. the: Conference may request additional information and. nidgy.
question the Requestor, the staff, anid-adyone else providing information at the Conference. '

4. The presiding officer, iti-his or her Sole discretion, may allow additional time for presentations.and may impose time Timits

on the-Conférence;
5. All.Conferénces are open to the public,

6. ‘The officers may deliberate in closed session.

7. The officers may announce the decision.at thie conelusion of the Conference of it may Be reserved for cotisideration.

8. The Clerk will mail the written final agency decision (FAD) to parties within 30 days after the Conferénce. The written
decision rust explain.the basis for the decision and inform the parties-of their. right to. request.a.contested ¢ase hearing
before the Administrative Law Court or in matters pertairing to decisions under the South-Carolina Mining Act, to request a
hearing before the South Carolina Mining Councit.. The FAD will be sent by certified mail, return- receipt requested.

9: Communications may also be sent by electronic mail, in addition to the forins stated herein, when electronic mail addresses
are provided to the Clerk, A

The above information is;provided as a courtesy; parties are responsible for complying with all applicable legal fequiréments.
2
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CWahee

Ocean and Coastal
Resource Management

REQUEST FOR DHEC-OCRM CONSTRUCTION PLACARD

PERMITTEE/PROPERTY OWNER: PERMIT #

ADDRESS:

Please indicate below the date on which you will begin actual work on your project-as authorized by the enclosed permit. Then simply drop
this card in‘the mail fo our office. Yo will receive a construction piacard; good for six months, that must be posted at:thie work site.” Ifthe
work is not finished by that time, pleass contact our office to obtain an,additiona:}_.plac,a_rd. However, do notrequest a plocard if vou are nat
ready te begin construction.

DATE OF INITIATION OF CONSTRUCTION:

PERMIT HOLDER/PROPERTY OQWNER OR AGENT SIGNATURE:

CONTRACTOR: LICENSE NUMBER:

*if a licensed-cantractor is ot {isted in the blank space abbye, then the Permittoe/Property Owner is requived fo Fist himselfiherself as
contractorwith no license munber. It any event, unficensed contractars servihgas Ageni for the Permittee/Property Ovwner will not receive
the construction placard since this would be inviolation of the.S. C. Contractor’s Licensing Act of 1999. The 8. C. Contractors-Licensing dct
of 1999 requires-that all construciion with a total cost of 83000 gr more-must be performed by a licensed contractor with a valid contractor’s
license for marine cldss construction, excepl for construction performed By a private landavwner for strictly private prrposes.

MAILING ADDRESS TQ SEND PLACARD:

WATERWAY:

CITY:

COUNTY: |

Pledse mail completed request form to the DHEC-OCRM office in your area:

Charleston: Myrtle Beach: Beaufort:
SCDHEC-OCRM SCDHEC-OCRM SCDHEC-OCRM
1362 McMillan Ave. 927 Shine Ave. 104 Parker Drive
Suite 400 . Myrtle Beach, SC 29577 Beaufort, SC 29906
Charleston; SC 29405

DHEC 3911 (7/2007)
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Healthy People. Healthy Communities.

MEMORANDUM
TO: Interested Parties
FROM: Matthew J. Slagel, Beachfront Permitting Project Manager
RE: 410 Palmetto Blvd., Edisto Beach: Carla Varn DuPre & Jasper B. Varn, Il
P/Ni OCRMO02808
DATE: February 11, 2021

The above-referenced permit for the construction of a habitable structure at 410 Palmetto Boulevard,
Edisto Beach was issued on February 10, 2021. The permit is enclosed, and the description of the project
is below. Among other requirements, the permit’s Special Conditions require all clean excavated sand to
remain on or seaward of the lot, the area disturbed for the septic system to be re-planted with native
dune species, the use of a specialized onsite wastewater system that utilizes pre-treatment technology,
and sea turtle monitoring if work occurs during the nesting season.

DESCRIPTION OF THE PROJECT, AS AUTHORIZED

The work consists of constructing an elevated 2-story residential habitable structure partially seaward of
the DHEC-OCRM Baseline. Specifically, the habitable structure will have an approximate 25’ x 55’
footprint with 1,335 square feet of heated space on each floor, resulting in a total heated square
footage of 2,670 square feet. The purpose of the project is to construct a habitable structure for private
residential use.

Any person adversely affected by this decision has the right to appeal as outlined in the enclosed
“Guide to Board Review.”
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Healthy People. Healthy Communities.

MEMORANDUM
TO: Interested Parties
FROM: Matthew J. Slagel, Beachfront Permitting Project Manager
RE: 410 Palmetto Blvd., Edisto Beach: Carla Varn DuPre & Jasper B. Varn, lll
P/N# OCRMO02808
DATE: February 11, 2021

The above-referenced permit for the construction of a habitable structure at 410 Palmetto Boulevard,
Edisto Beach was issued on February 10, 2021. The permit is enclosed, and the description of the project
is below. Among other requirements, the permit’s Special Conditions require all clean excavated sand to
remain on or seaward of the lot, the area disturbed for the septic system to be re-planted with native
dune species, the use of a specialized onsite wastewater system that utilizes pre-treatment technology,
and sea turtle monitoring if work occurs during the nesting season.

DESCRIPTION OF THE PROJECT, AS AUTHORIZED

The work consists of constructing an elevated 2-story residential habitable structure partially seaward of
the DHEC-OCRM Baseline. Specifically, the habitable structure will have an approximate 25’ x 55’
footprint with 1,335 square feet of heated space on each floor, resulting in a total heated square
footage of 2,670 square feet. The purpose of the project is to construct a habitable structure for private
residential use.

Any person adversely affected by this decision has the right to appeal as outlined in the enclosed
“Guide to Board Review.”
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SouthCarolmaBoardofHea]thandEnwronmentalControl R

Giiide to Board Reviéw
Pursuant to $:C. Code Ann. § 44-1-60

The.decision of the South Carolina Department of Health and Environmenta! Control (Departruenit) becomnes the firial agency decision

- - Aifteen-(15)-calepdar-days after-notice-of the decision: has-been mailed to- the-applicant; pernittee,; licénsed and affected persons whe™ ™ 7

have requested in writing to bie notified, unless & written request for final review accompanied by a filing fee ini the amount of $100 is
filed with Department by the applicant, periittee, licensee or affected person,

Applicants, permittees, licensees; and affected parties are encouraged to engage in mediationor selilement disciissions ‘during the final
review process.

I the Board declines in writing to schedule a final review conferenc, the Depdrttent’s décision becomes the final agency decision
and an applicant, permitice, licenses, or affected person may request-a contested case hearing before the Administrafive Law Court
within thirty (30) caleridar days afler notice is mailed that.the Board declined to°hold a findi review conference. In ratters pettaining
to decisions under the-South Carolina Miriing Act, appeals should be made to the South-Carolina Mining Couneil. ‘

L. Filing of Request for Final Review

L. A writtén Request for Final Review (RFR) and the required filing fee of onie hundied dollars ($100) must be recéived by

Clerk: of the Board within. fifteen (15) calendar days after notice of the staff decision has been mailed to theappiicant,

permittee, licensee, or affected persons. Ifthe 15™ ddy occurs oi.a weekend or State holiday, the RFR must be received by

the Clerk on the next working day. RFRs will not be acéepted after 5:00 p.m.

RFRs shall be in writing and should include, at-a minimum, the following information:

»  The grounds for amending, modifying, or.rescinding the staff decision; '

e dstatementof any significarit issues.or factors.the Board should donsider in.deeiding how to handle the matter;

o the relief requested;

s acopyof the decision for'which reviéw is reqirestéd; and

mailing address, erhail address, if applicable; and phone number(s) at which the reqitestor ¢an-be contscted.

3. RFRs.sliuld be filed in petson or by mail at the following address:

South Carcling Board of Health and Environmental Control
Attention: Clerk of the Board '

2600 Bull Street )

Columbia, South Carolina 29201

Alternatively, RFR's. may be filed with the Cleik by facsimile (803-898-3393) or by eleciropic mail

(boardclerk@dhec.sc.gov).

The filing fée may be paid by cash, check or eredit card and must-be received by, the 15 day. .

If {hiere. is any perceived discrepancy in compliance with this RFR filing procedure, the Clerk should corisult with the

Chairman or, if the Chairian is unavailable; the Vice-Chairman, The Chairman or the Vice:Chaliinan will determine

whether the RFR.i5 timely and properly filed and' direct the Clerk to (1) process the RFR [or consideration by the Board or

(2) return.the RFR and filing fee'to the requestor with a cover létter oxplaining why the RFR was not timely or properly filed.

Processing an RER for cansideration by the Board shall not bé interpreted as a watver of any claim or defense by the agency

in subsequent proceedings concerning the RFR.

6. Ifthe RFR will be processed for-Board consideration, the Glerk will send an Atknowledgement of RFR to the Requestor and
the applicant, permitiee, or Jicensee, if other than the Requestor. All personal and findncial identitying information will be
redacted from the RFR and accompanying documentation before the RFR is released {o-the. Board, Department staff or the
piblic.,

7. IfanRFR pertains to an emergency order, the Clerk will, upon receipt, immediately provide a copy of the RER to all Board
members: -Fhe Chairmai, or in his or her.absence, the Vice-Chairman shall based on the circumstances; decide whether to
refer the'RFR to the RFR Committee for expedited review-or to decline in writing to schedule s Final Review Conference. I
the Chaimman or Viee-Cliairman determines review b

]

o

o b

| y the RFR ‘Commitiee is appropriate, the Clerk will forward a.copy of
the RFR to Department staff and Office of General Counsél. A Departinent response and RFR Committee review will be
provided on:an expedited-schedule defined by the Chairman or Vice-Chairman,

8. "The Clerk will email the RFR to staff and Office of General Counsel and request a Department Résponse within sight (8)
working days. Upon receipt of the Department Response, the Clerk will forward the’RFR and Department Responsé (ol
Board members for review, and all Board members will confirm receipt of the RFR to the Clerk by email. If a Board
member does not confirm receipt of the RFR within-a twenty-four (24) hour period, the Clerk will-contact the Board membér
and confirm receipt. 1f a Board member bélieves thé RFR should be considered by the RFR Committee, he or she will

1
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~-respond- to-the - Clerk?s-eniail-within- forty-eight-(48)-hours -and- will- request-further review:If ‘no-Board ‘member reqoests

further review of the RFR within' the forty-eight (48) hour period, the Clerk will send a Telter. by certified mail to the
Requestor, with copy by regular mail to the dpplicant, permittee; or licensée, if not the Requestor, stating the Board will nof
hold a Final Review Conference. Contésted: case ‘guidance will be included within tlie lettér, '

NOTE: [fthe time periods described above end on a weekend or State holiday, the time is dutoniaticolly extended 16 5:00
p.m. ont the next business day.

9. If the RFR is to-be considered by the RFR Committee, the Clerk will nofify the Presiding Member of the RER Committee

~ and the Chairman that further review is requested by the Board: 'RFR Committee meetings are open to,the public and will be
_ publie noticed at Jeast 24 hours in advance, '
10. Foilowing RFR Commiittee ‘or Board consideration of the RFR, if it is deétermined no Conference will be held, the Clerk will
send a letter by certified mail 10 the Requestor; with copy by reguldr mail to. the applicant, permiltee, or licensee, if not the
Requestor, sfating.the Board will not hold a Conference. Contested case guidance will-be included within the letter.

I, Final Review Conference Scheduling

1. Tfa Conference will be held, the Clerk will sénd 2 letter by certified mail to the Requestor, with copy by regular mail to the
applicant, permittes, or licensee, if not the Requestor, informing the Reéquestcr of the determination:

2. The Clerk will request Department staff provide the Administrative Record.

3. The Clerk will send Notice of Final Review Conference to the parties at'least ten (10) days before the Conference. The
Conference will be publically noticed and should: -

¢ include the place, date and time:of the Conference;,

state the presentation times allowed in the Conference;

state gvidence may be presented at the Conference;

if the conference will be held by commiittee, include a copy of the Chairman’s order appointing the committee: and

inforny the Requestor of his or her right to request a transcript of the proceedings of the' Conference prepared at

Requestor's expense. ‘ '

4. Ifa party requests.a transcript of the proceedings of the Conference and agrees to pay all related costs in. writing, intluding
costs for the transcript, the Clerk will schedule a court reporter for the Conference:

e & &

HL.- Final Review Conference and Decision

*  Department staff will provide an overview of the staff decision and the applicable law to include [10 minutes]:
»  Type of decision {perinit, enforcement, ete,) and description of the program.
=  Parties _ }
= Description of facility/site
n
L

1. The‘_order'of‘pre'sentation in'the Conference will, subject to thie'presiding officer’s discretion, be as follows:

Applicable statufes and regulations
Décision and. materials relicd upon in the administrative record to support the staffidecision..
*  Requestor(s) will state the reasons for protesting the staff decision and may provide evidence to support amending,.
‘modifying, or rescinding the staff decision. [15 minutes] NOTE: The burden of proof is on the Requestor(s)
*  Rebuttal by Department staff 15 minutes) '
*  Rebuttal by Requestor(s) [10 minutes]
Note: Times noted in brackets. are for information only and are superseded by times stated in the Notice of Final
Review Conference or: by the presiding officer. :
2. Parties may present evidence during the conference; however, the rules of evidence do not apply. o
3. At any time during the conference, the officers conducting. the: Conference may request additional information and.imay,
question the Requestor, the staff; and-agyone else providing information at the Conference. '
4. The presiding officer; in his or her sole discretion, may allow additional time for presentations.and may impose time limits
on the Conférence:
5. All.Conferénces are open to the public,
6. The officers may deliberate in closed session.

7. The officers may announce the decision at the conclusion of the Conferente or it may He reserved for cotisideration.

‘8. The Clerk will mail the written final agency decision (FAD) to parties within 30 days after the Conferénce; The written
decision must explain the basis for the decision and inform the parties of their right to request.a-contested ¢ase hearinig
before the Administrative Law Court or in matters pertaining to decisions underthe South Carolina Mining Act, to request a
hearing before the South Carolina Mining Council.. The FAD will be sent by-certified mail, return receipt requested.

9: Communications may also be sent by elestronic mail, in addition to the forms stated herein, when electronic mail addresses
are provided tad the Clerk. .

The above ,infqrmaﬁon is;pmvided as a courtesy; parties are responsible for compl_ying with all applicabl‘e"legal Fequiréments.
2
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CWahee

Ocean and Coastal
Resource Management

REQUEST FOR DHEC-OCRM CONSTRUCTION PLACARD

PERMITTEE/PROPERTY OWNER: PERMIT #

ADDRESS:

Please indicate below the date on wlhich you will begin actual work on your project-as authorized by the enclosed permit. Then simply drop
this card in‘the mail to our office. You will receive a construction placard; good for six months, that must be posted at:tlie-work site. Ifthe
work isnot finished by that time, please contact our office to obtain an additional placard. Hawever, do not.request a placard if you are not

ready fo begin construction,

DATE OF INITIATION OF CONSTRUCTION:

PERMIT HOLDER/PROPERTY OWNER OR AGENT SIGNATURE:

CONTRACTOR: LICENSE NUMBER:

*f a licensed comtractor is viot disted in the blank spdce aboye, then thée. Permittee/Property Owner is requived fo st himselfherself as
contractor with no license number. It any event, unficénsed contractors servingay Ageni for the Permittee/Property Owner will not receive
the construetion placard since this would be in-violation of the.S. C. Contractor’s Licensing Act 0f 1999, The 8. C. Contractors-Licensing dct
of 1999 requires that all constiuciion with a total cost of $5000 or more must be performed by a licensed contractor with o vafid contractor’s
license for mariné cldss construetion, excepl for construction performed by a private landowner for Strictly private purposes.

MAILING ADDRESS TQ SEND PLACARD:

WATERWAY:

CITY:

COUNTY: |

Pledse mail completed request form to the DHEC-OCRM office in your area:

Charleston: Myrtle Beach: Beaufort:
SCDHEC-OCRM SCDHEC-OCRM SCDHEC-OCRM
1362 McMillan Ave. 927 Shine Ave. 104 Parker Drive
Suite 400 Myrtle Beach, SC 29577 Beaufort, SC 29906
Charleston, SC 29405

DHEC 3911 (7/2007)
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Healthy People Mealth

February 10, 2021 SEE SPEC§AL
e Corta Vam Dupre CONDITION(S)

Mr. Jasper B. Varn, Hi
123 Colnbrook Rd.
Irmo, SC 29063

Re: OCRMO2808 -~ Special Permit for Habitable Structure Seaward of the DHEC-OCRM Baseline
410 Palmetto Blvd,, Edisto Beach, SC

Dear Ms. DuPre and Mr. Vam:

The Office of Ocean and Coastal Resource Management (the Department) has reviewed your application to construct a
habitable structure partially seaward of the DHEC-OCRM Baseline at 410 Palmetto Blvd, Edisto Beach, Colleton County, South
Carolina and has issued a permit for this work. You should carefully read the description of the authorized project and special
conditions that have been placed on the permit, as these conditions modify the permitted activity. In addition, there are a
series of general conditions that should be reviewed. The original and one photocopy of the permit, as issued, are enclosed.
After carefully reading the permit, i you wish to accept the permit as issued, sign and date in the signature block entitled
"PERMITTEE" on the original version of the permit and return it to this Department. Keep the photocopy for your records.

PLEASE READ CAREFULLY: You are required to sign and return the original version of your permit to this Department.
If this permit is not signed and returned within thirty (30) days of issuance, OR appealed within 15 days as described
on the enclosed "Guide to Board Review”, the Department reserves the right to cancel this permit. Please carefully
review the enclosed "Guide to Board Review” for information and deadlines for appealing this permit.

We have aiso enclosed a “request for a construction placard” card. You must send in this card before the time you wish
to start construction. At that time a construction placard will be sent to you to post at the construction site,

PLEASE NOTE: You are not authorized to commence work under the permit until we have received the original version of the
entire permit signed and accepted by you, and a construction placard has been issued and posted at the construction site. The
receipt of this permit does not relieve you of the responsibility of acquiring any other federal, state, or local permits that may
be required. Please return the signed permit to the following address:

Office of Ocean and Coastal Resource Management
1362 McMillan Ave,, Suite 400
Charleston, SC 29405

Sincere

. | ﬁ
rD%Matt w J. Slagel z

Beachfront Permitting Project Manager
Critical Area Permitting Section

Enclosure

cc Mr. Blair Williams, Critical Area Permitting Section Manager
Mr. Bill Eiser, Eiser Coastal Consulting, Agent

ST Department of Health and

2660 Bull Sueet Columbia SC 20200 803) 898 2432 www scche
OCRM Varn/Mueller 00200
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South Carolina Board of Health and Environmental Control
Guide to Board Review

Pursuant to S.C. Code Ann. § 44-1-60

The decision of the South Carolina Department of Health and Environmental Control (Department) becomes the final agency decision
fifteen (15) calendar days after notice of the decision has been mailed 10 the applicant, permitee, licensee and affected persons who
have requested in writing to be notified, unless a written request for final review accompanied by a filing fee in the amount of $100 is
tiled with Department by the applicant, permittee, licensee or affected person.

Applicants, permittees, licensees, and affected parties are encouraged to engage in mediation or settlement discussions during the final
review process.

If the Board declines in writing to schedule a final review conference, the Department’s decision becomes the final agency decision
and an applicant, permittee, licensee, or affected person may request a contested case hearing before the Administrative Law Court
within thirty (30) calendar days after notice is mailed that the Board declined to hold a final review conference. In matters pertaining
to decisions under the South Carolina Mining Act, appeals should be made to the South Carolina Mining Council.

I. Filing of Request for Final Review

1.

A written Request for Final Review (RFR) and the required filing fee of one hundred dollars ($100) must be received by
Clerk of the Board within fifieen (15) calendar days after notice of the staff decision has been mailed to the applicant.
permittee, licensee, or affected persons. If the 15™ day occurs on a weekend or State holiday, the RFR must be received by
the Clerk on the next working day. RFRs will not be accepted after 5:00 p.m.
RFRs shall be in writing and should include. at a minimum, the following information:
»  The grounds for amending, modifying, or rescinding the staff decision;
« astatement of any significant issues or factors the Board should consider in deciding how to handle the matter;
¢ the relief requested;
e acopy of the decision for which review is requested; and
mailing address, email address, if applicable, and phone number(s) at which the requestor can be contacted.

RFRs should be filed in person or by mail at the following address:

South Carolina Board of Health and Environmental Control

Attention: Clerk of the Board

2600 Bull Street

Columbia, South Carolina 29201
Alternatively, RFR’s may be filed with the Clerk by facsimile (803-898-3393) or by electronic mail
(boardclerk@dhec.sc.gov).
The filing fee may be paid by cash, check or credit card and must be received by the 15™ day.
If there is any perceived discrepancy in compliance with this RFR filing procedure, the Clerk should consult with the
Chairman or, if the Chairman is unavailable, the Vice-Chairman. The Chairman or the Vice-Chairman will determine
whether the RFR is timely and properly filed and direct the Clerk to (1) process the RFR for consideration by the Board or
(2) return the RFR and filing fee to the requestor with a cover letter explaining why the RFR was not timely or properly filed.
Processing an RFR for consideration by the Board shall not be interpreted as a waiver of any claim or defense by the agency
in subsequent proceedings concerning the RFR.
If the RFR will be processed for Board consideration, the Clerk will send an Acknowledgement of RER to the Requestor and
the applicant, permittee. or licensee, if other than the Requestor. All personal and financial identifying information will be
redacted from the RFR and accompanying documentation before the RFR is released to the Board, Department staff or the
public.
If an RFR pertains to an emergency order, the Clerk will, upon receipt. immediately provide a copy of the RFR to all Board
members. The Chairman, or in his or her absence, the Vice-Chairman shall based on the circumstances, decide whether 1o
refer the RFR to the RFR Committee for expedited review or to decline in writing to schedule a Final Review Conference. If
the Chairman or Vice-Chairman determines review by the RFR Committee is appropriate, the Clerk will forward a copy of
the RFR to Department staff and Office of General Counsel. A Department response and RFR Committee review will be
provided on an expedited schedule defined by the Chairman or Vice-Chairman,
The Clerk will email the RFR to staff and Office of General Counsel and request a Department Response within eight (8)
working days. Upon receipt of the Department Response, the Clerk will forward the RFR and Department Response to all
Board members for review, and all Board members will confirm receipt of the RFR to the Clerk by email. If a Board
member does not confirm receipt of the RFR within a twenty-four (24) hour period, the Clerk will contact the Board member
and confirm receipt. If a Board member believes the RFR should be considered by the RFR Commitiee, he or she will

.
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10.

respond to the Clerk’s email within forty-eight (48) hours and will request further review. If no Board member requests
further review of the RFR within the forty-eight (48) hour period, the Clerk will send a letter by certified mail to the
Requestor, with copy by regular mail to the applicant, permittee, or licensee, if not the Requestor, stating the Board will not
hold a Final Review Conference. Contested case guidance will be inciuded within the letter.

NOTE: If the time periods described above end on a weekend or State holiday, the time is automatically extended to 3:00
p.m. on the next business day.

If the RFR is to be considered by the RFR Committee, the Clerk will notify the Presiding Member of the RFR Committee
and the Chairman that further review is requested by the Board. RFR Committee meetings are open to the public and will be
public noticed at least 24 hours in advance.

Following RFR Committee or Board consideration of the RFR, if it is determined no Conference will be held, the Clerk will
send a letter by certified mail to the Requestor, with copy by regular mail to the applicant, permittee, or licensee, if not the
Requestor, stating the Board will not hold a Conference. Contested case guidance will be included within the letter.

I1.  Final Review Conference Scheduling

1.

2.
3.

4.

If a Conference will be held, the Clerk will send a letter by certified mail to the Requestor, with copy by regular mail to the
applicant, permittee, or licensee, if not the Requestor, informing the Requestor of the determination.
The Clerk will request Department staff provide the Administrative Record.
The Clerk will send Notice of Final Review Conference to the parties at least ten (10) days before the Conference. The
Conference will be publically noticed and should:

» include the place, date and time of the Conference;
state the presentation times allowed in the Conference;
state evidence may be presented at the Conference;
if the conference will be held by committee, include a copy of the Chairman’s order appointing the committee; and
inform the Requestor of his or her right to request a transcript of the proceedings of the Conference prepared at
Requestor’s expense.
If a party requests a transcript of the proceedings of the Conference and agrees to pay all related costs in writing, including
costs for the transcript, the Clerk will schedule a court reporter for the Conference.

s & & o

II1. Final Review Conference and Decision

I

(TR O]

b

o0~ N

The order of presentation in the Conference will, subject to the presiding officer’s discretion, be as follows:
= Department staff will provide an overview of the staff decision and the applicable law to include [10 minutes}:
= Type of decision (permit, enforcement, etc.) and description of the program.
*  Parties
& Description of facility/site
*  Applicable statutes and regulations
*  Decision and materials relied upon in the administrative record to support the staff decision.
®  Requestor(s) will state the reasons for protesting the staff decision and may provide evidence to support amending,
modifying, or rescinding the staff decision. [15 minutes] NOTE: The burden of proof is on the Requestor(s)
®»  Rebuttal by Department staff {15 minutes]
®=  Rebuttal by Requestor(s) [10 minutes]
Note: Times noted in brackets are for information only and are superseded by times stated in the Notice of Final
Review Conference or by the presiding officer.
Parties may present evidence during the conference; however, the rules of evidence do not apply.
At any time during the conference, the officers conducting the Conference may request additional information and may
question the Requestor, the staff, and anyone else providing information at the Conference.
The presiding officer, in his or her sole discretion, may allow additional time for presentations and may impose time limits
on the Conference.
All Conferences are open to the public.
The officers may deliberate in closed session.
The officers may announce the decision at the conclusion of the Conference or it may be reserved for consideration.
The Clerk will mail the written final agency decision (FAD) to parties within 30 days after the Conference. The written
decision must explain the basis for the decision and inform the parties of their right to request a contested case hearing
before the Administrative Law Court or in matters pertaining to decisions under the South Carolina Mining Act, to request a
hearing before the South Carolina Mining Council.. The FAD will be sent by certified mail, return receipt requested.
Communications may also be sent by electronic mail, in addition to the forms stated herein, when electronic mail addresses
are provided to the Clerk.

The above information is provided as a courtesy; parties are responsible for complying with all applicable legal requirements.
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SOUTH CAROLINA DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
OFFICE OF OCEAN AND COASTAL RESOURCE MANAGEMENT

CRITICAL AREA PERMIT & COASTAL ZONE CONSISTENCY CERTIFICATION

Permittees: Carla Varn DuPre and Jasper B. Varn, i

Permit Number: OCRMO02808 S E E S p EC!A L
Date of Issuance: February 10, 2021 CONS!T‘QN{%}

Expiration Date: February 10, 2026

Location: Adjacent to the Atlantic Ocean at 410 Palmetto Boulevard, Edisto Beach
Colleton County, South Carolina (TMS#: 357-03-00-048)

This permit is issued under the provisions of S. C. Code Ann. Section 48-39-10, et seq., and 23A S.C. Code Ann. Regs. 30-1
through 30-18, as amended. Please carefully read the project description and special conditions that appear on this
permit/certification as they will affect the work that is allowed and may modify the work from that shown on the
submitted plans. All special conditions attached to the permit will take precedence over submitted plans. The general
conditions are also a part of this permit/certification and should be read in their entirety. The S. C. Contractor's Licensing Act of
1999, enacted as 5.C. Code Ann. Section 40-11-5 through 430, requires that all construction with a total cost of $5,000 or more
be performed by a licensed contractor with a valid contractor's license for marine class construction, except for construction
performed by a private landowner for strictly private purposes. Your signature on and acceptance of this permit denotes your
understanding of the stated law regarding use of licensed contractors. All listed special and general conditions will remain
in effect for the life of the permit. This applies to permittee, future property owners, or permit assignees.

DESCRIPTION OF THE PROJECT, AS AUTHORIZED

The plans submitted by you, attached hereto, show the work consists of constructing an elevated 2-story residential habitable
structure partially seaward of the DHEC-OCRM Baseline. Specifically, the habitable structure will have an approximate 25' x 55
footprint with 1,335 square feet of heated space on each floor, resulting in a total heated square footage of 2,670 square feet.
The purpose of the project is to construct a habitable structure for private residential use.

SPECIAL CONDITIONS

1. This permit is a Special Permit as described in S.C. Code of Regulations R.30-15(F). As such, in the event that the
beach erodes so that in the future the permitted habitable structure is located on the active beach, the permittee
agrees to remove the structure at his own expense if and when the Department orders its removal. By signing this
permit, the permittee agrees to remove the structure if it becomes located on the active beach.

2. Within 30 days of issuance of this permit, the permittee must record with the Colleton County Register of Deeds a
restrictive covenant or other instrument approved and enforceable by DHEC-OCRM that runs with the title of the
property. The restrictive covenant or other instrument must clearly reference this permit, indicate that DHEC-OCRM
will order the removal of the habitable structure if it becomes located on the active beach, and state that the owner
must remove the habitable structure if so ordered.

3. By acceptance of this permit, the permittee acknowledges that DHEC-OCRM in no way assures the suitability of this

lot for construction and agrees to hold DHEC-OCRM harmiess from any and all claims or causes of action which may
result from issuance of this permit. Any construction is done at the risk of the permittee.
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SEE SPECIAL
CONDITION(S)

Permit Number: OCRM02808

4.

10.

.

12.

13.

14,

To minimize potential impacts to nesting sea turtles, the beach must be monitored for nesting and/or hatchling sea
turtles before, during, and after project construction each day if the work occurs during the nesting season (May 1 -
October 31). Specifically, the contractors performing work under this permit shall be in direct contact with the S.C.
Department of Natural Resources (DNR) Marine Turtie Conservation Program {MTCP) representative. Daily, early
surveys of the beach must be performed to document turtle nesting activity, and the MTCP representative shall be
consulted each morning prior to any work being performed on the beach. In the event a nest is disturbed during
construction and/or sea turtle adult or hatchling is encountered, all work should cease and the DNR MTCP should be
contacted immediately. The MTCP contact is Michelle Pate who can be reached at 843-953-9052 (office), 843-953-

&

9015, or PateS@dnrsc.gov.

The habitable structure may be sited no farther seaward than the habitable structures of neighboring properties, as
shown in the permit drawings.

The heated square footage of the habitable structure may not exceed the heated square footage of similar structures
in the general neighborhood. The proposed heated square footage of 2,670 square feet satisfies this requirement.

Specialized onsite wastewater systems that utilize pre-treatment technology are known to treat wastewater more
significantly than a traditional septic system and would result in better water quality of the drainfield effluent in the
event the drainfield becomes compromised by coastal storms. This Special Permit requires the installation of an
approved specialized onsite wastewater system that utilizes pre-treatment technology instead of a traditional septic
system. Additionally, if the system becomes damaged in the future, it must be repaired expeditiously.

The 660 square foot area proposed to be disturbed for the installation of the septic system seaward of the habitable
structure must be re-planted upon project completion with native dune species including but not limited to Sea Qats,
American Beachgrass, or Bitter Panicum. Dune vegetation that is installed must be consistent with the South Carolina
Critical Area Permitting Regulations in 5.C. Code Ann. Regs. 30-13(L).

All clean excavated sand must remain on or seaward of the property to be used for dune building activities. No clean
excavated sand may be hauled offsite.

No materials or equipment are allowed to be stored in the beach/dune critical area seaward of the project site.

All necessary measures must be taken to prevent oil, tar, trash, debris, and other pollutants from entering the beach
environment during construction.

Once the project is initiated, it must be carried to completion in an expeditious manner in order to minimize the
period of disturbance to the environment,

Any disturbed beach/dune critical area adjacent to the construction site must be restored to original contours and
conditions upon project completion.

In the event that any historic or cultural resources and/or archaeological materials are found during the course of
work, the applicant must notify the State Historic Preservation Office and the South Carolina Institute of Archaeology
and Anthropology. Historic or cultural resources consist of those sites listed in the National Register of Historic Places
and those sites that are eligible for the National Register. Archaeological materials consist of any items, fifty years old
or older, which were made or used by man. These items include, but are not limited to, stone projectile points
(arrowheads), ceramic sherds, bricks, worked wood, bone and stone, metal and glass objects, and human skeletal
materials.as-built survey of the structure(s) must be submitted to the Department within 90 days from completion of
construction. The survey must be performed by a registered land surveyor, must show all components of the
structure(s), and must list the starting and ending coordinates of the structure(s) in the SC State Plane Coordinate
System, which can be obtained by survey-grade Global Positioning System equipment.
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SEE SPECIAL
CONDITION(S)

PERMITTEE'S ATTENTION IS DIRECTED TO GENERAL CONDITIONS NUMBERS FOUR (4) AND FIVE (5).BY ACCEPTANCE OF THIS
PERMIT, PERMITTEE IS PLACED ON NOTICE THAT THE STATE OF SOUTH CAROLINA, BY ISSUING THIS PERMIT, DOES NOT
WAIVE ITS RIGHTS TO REQUIRE PAYMENT OF A REASONABLE FEE FOR USE OF STATE LANDS AT A FUTURE DATE IF SO
DIRECTED BY STATUTE.

THE PERMITTEE, BY ACCEPTANCE OF THIS PERMIT AGREES TO ABIDE BY THE TERMS AND CONDITIONS CONTAINED HEREIN
AND TO PERFORM THE WORK IN STRICT ACCORDANCE WITH THE PLANS AND SPECIFICATIONS ATTACHED HERETO AND
MADE A PART HEREOF.ANY DEVIATION FROM THESE CONDITIONS, TERMS, PLANS AND SPECIFICATIONS SHALL BE
GROUNDS FOR REVOCATION, SUSPENSION OR MODIFICATION OF THIS PERMIT AND THE INSTITUTION OF SUCH LEGAL
PROCEEDINGS AS THE DEPARTMENT MAY CONSIDER APPROPRIATE.

Permit Number: OCRMO02808

Your signature below, as permittee, indicates that you accept and agree to comply with the terms and conditions of

PERMITTEES DATE
Carla Varn DuPre & Jasper B. Vamn, Il

This permit becomes effective when the State official, designated to act for the Office of Ocean and Coastal Resource
Management, has signed below.

WM B e 2/w]z

BEA HFRONT PERMITTING PROJECT Ng{NAGER DATE
Matthew J. Slagel
Or Other Authorized State Official
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SEE SPECIAL
CONDITION(S)

GENERAL CONDITIONS:

This construction and use permit is expressly contingent upon the following conditions which are binding on the permittee:

1.

10.

11

12.

The permittee, in accepting this permit, covenants and agrees to comply with and abide by the provisions and
conditions herein and assumes all responsibility and liability and agrees to save the Department and the State of
South Carolina, its employees or representatives, harmless from all claims of damage arising out of operations
conducted pursuant to this permit.

if the activity authorized herein is not constructed or completed within five years of the date of issuance, this permit
shall automatically expire. A request, in writing, for an extension of time shall be made not less than thirty days prior
to the expiration date.

All authorized work shall be conducted in a manner that minimizes any adverse impact on fish, wildlife and water
quality.

This permit does not relieve the permittee from the requirements of obtaining a permit from the U. S. Army Corps of
Engineers or any other applicable federal agency, nor from the necessity of complying with all applicable local laws,
ordinances, and zoning regulations. This permit is granted subject to the rights of the State of South Carolina in the
navigable waters and shall be subject, further, to all rights held by the State of South Carolina under the public trust
doctrine as well as any other right the State may have in the waters and submerged lands of the coast.

This permit does not convey, expressly or impliedly, any property rights in real estate or material nor any exclusive
privileges; nor does it authorize the permittee to alienate, diminish, infringe upon or otherwise restrict the property
rights of any other person or the public; nor shall this permit be interpreted as appropriating public properties for
private use.

The permittee shall permit the Department or its authorized agents or representatives to make periodic inspections at
any time deemed necessary to ensure that the activity being performed is in accordance with the terms and
conditions of this permit.

Any abandonment of the permitted activity will require restoration of the area to a satisfactory condition as
determined by the Department

This permit may not be transferred to a third party without prior written notice to the Department, either by the
transferee’s written agreement to comply with all terms and conditions of this permit or by the transferee subscribing
to this permit and thereby agreeing to comply.

if the display of lights and signals on any structure or work authorized herein is not otherwise provided for by law,
such lights and special signals as may be prescribed by the United States Coast Guard shall be installed and
maintained by and at the expense of the permittee.

The permit construction placard or a copy of the placard shall be posted in a conspicuous place at the project site
during the entire period of work.

The structure or work authorized herein shall be in accordance with the permit, as issued, and shall be maintained in
good condition. Failure to build in accordance with the permit, as issued, or failure to maintain the structure in good
condition, shall result in the revocation of this permit.

The authorization for activities or structures herein constitutes a revocable license. The Department may require the
permittee to modify activities or remove structures authorized herein if it is determined by the Department that such
activity or structures violates the public’s health, safety, or welfare, or if any activity is inconsistent with the public trust
doctrine. Modification or removal under this condition shall be ordered only after reasonable notice stating the
reasons therefore and provision to the permittee of the opportunity to respond in writing. When the Permittee is
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13.

14.

15.

6.

SEE SPECIAL
CONDITION(S)

notified that the Department intends to revoke the permit, Permittee agrees to immediately stop work pending
resolution of the revocation.

The Department shall have the right to revoke, suspend, or modify this permit in the event it is determined the
permitted structure (1) significantly impacts the public health, safety and welfare, and/or is violation of Section 48-39-
150, (2) adversely impacts public rights, (3) that the information and data which the permittee or any other agencies
have provided in connection with the permit application is either false, incomplete or inaccurate, or (4) that the
activity is in violation of the terms and/or conditions, inciuding any special conditions of the permit. That the
permittee, upon receipt of the Department’s written intent to revoke, suspend, or modify the permit has the right to a
hearing. Prior to revocation, suspension, or modification of this permit, the Department shall provide written
notification of intent to revoke to the permittee, and permittee can respond with a written explanation to the
Department.(South Carolina Code Section 1-23-370 shall govern the procedure for revocation, suspension or
modification herein described).

Any modification, suspension or revocation of this permit shall not be the basis of any claim for damages against the
Department or the State of South Carolina or any employee, agent, or representative of the Department or the State
of South Carolina.

All activities authorized herein shall be, if they involve a discharge or deposit into navigable waters or ocean waters, at
all times consistent with all applicable water quality standards, effluent limitations, and standards of performance,
prohibitions, and pretreatment standards established pursuant to applicable federal, state and local laws.

Extreme care shall be exercised to prevent any adverse or undesirable effects from this work on the property of
others. This permit authorizes no invasion of adjacent private property, and the Department assumes no responsibility

or liability from any claims of damage arising out of any operations conducted by the permittee pursuant to this
permit.
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ACTIVITY: PRIVATE RESIDENCE
IN: TOWN OF EDISTO

ADDRESS: 410 PALMETTO BLVD
COUNTY OF: COLLETON

STATE OF:  SOUTH CAROLINA
APPLICATION BY: JASPER B VARN il
SHEET 1 OF 1

DATE: NOVEMBER 08,2020

229-19

SCDHEC-OCRM BASELINE

PALMETTO BLVD

HOUSE AREA 1335 SQ FT
PER FLOOR
2670 SQ FT TOTAL

DRAWING NOT TO SCALE
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NPdhec

Ocean and Coastal
Resource Management

REQUEST FOR DHEC-OCRM CONSTRUCTION PLACARD

PERMITTEE/PROPERTY OWNER: PERMIT #

ADDRESS:

Please indicate below the date on which you will begin actual work on your project as authorized by the enclosed permit. Then simply drop
this card in the mail to our office. You will receive a construction placard, good for six months, that must be posted at the work site. If the
work is not finished by that time, please contact our office to obtain an additional placard. Hoewever, do not request a placard if you are not

ready to begin construction.

DATE OF INITIATION OF CONSTRUCTION:

PERMIT HOLDER/PROPERTY OWNER OR AGENT SIGNATURE:

CONTRACTOR; LICENSE NUMBER:

*If a licensed contractor is not listed in the blank space above, then the Permitiee/Property Owner is required to list himselftherself as
contractor with no license number. In any event, unlicensed contractors serving as Agent for the Permittee/Property Owner will not receive
the construction placard since this would be in violution of the S. C. Contractor’s Licensing Act of 1999. The §. C. Contractors Licensing Act
of 1999 requires that all construction with a total cost of $5000 or more must be performed by a ficensed contractor with a valid contractor’s
license for marine class construction, except for construction performed by a private landowner for strictly private purposes.

MAILING ADDRESS TO SEND PLACARD:

WATERWAY:

CITY:

COUNTY:

Please mail completed request form to the DHEC-OCRM office in your area:

Charleston: Myrtle Beach: Beaufort:
SCDHEC-OCRM SCDHEC-OCRM SCDHEC-OCRM
1362 McMilian Ave, 927 Shine Ave. 104 Parker Drive
Suite 400 Myrtle Beach, SC 29577 Beaufort, SC 29906
Charleston, SC 29405

DHEC 3911 (7/2007)
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From: steve mueller <stevem44442002 @yahoo.com>

Sent: Monday, November 28, 2022 6:37 PM

To: Anthony Goldman <agoldman@scalc.net>; Shahid, Mary D. <MShahid@nexsenpruet.com>; Bradiey Churdar
<churdabd@dhec.sc.gov>

Subject: Docket No. 21-ALJ-07-0144-CC Final Order

{EXTERNAL EMAIL}

Folks, Attached is my Motion for Relief from the referenced Order

Steve Mueller








From: Anthony Goldman <agoldman@scalc.net>

Sent: Tuesday, December 13, 2022 9:40 AM

To: Shahid, Mary D. <MShahid@nexsenpruet.com>

Subject: RE: Dupre and Varn - response to Petitioner's Motion for Relief.pdf

(EXTERNAL EMAIL}

Thank you!

Anthony R. Goldman

Judicial Law Clerk to

The Honorable Milton G. Kimpson

South Carolina Administrative Law Court
1205 Pendleton Street, Suite 224
Columbia, SC 29201

Telephone: (803) 734-6403

From: Shahid, Mary D. <MShahid @nexsenpruet.com>
Sent: Monday, December 12, 2022 4:58 PM
To: Anthony Goldman <ggoldman@scalc.net>

Cc: churdabd@dhec.sc.gov; 'steve mueller' <stevem44442002 @vahoo.com>; 'Paul DuPre' <jpauldupre @gmail.com>

Subject: Dupre and Varn - response to Petitioner's Motion for Relief.pdf

Anthony: | am attaching a response to Petitioner’s Motion for Relief for your convenience. The original is being

delivered for filing via U. S. Mail.








Many D. Statid

Member

Nexsen Pruet, LLC

205 King 5t, Suite 400

Charleston, SC 29401

Post Office Box 486 (29402)

T:843.720.1788, I 843.414.8242, M: 843.345,5838
MShahid@nexsenpruet.com

www.nexsenpruet.com

NEXSEN PRUET

*EX FIRM CONFIDENTIAL COMMUNICATION *** This message is sent by a law firm and may contain information that is
privileged or confidential. If you received this transmission in error, please notify the sender by reply e-mail and delete
the message and any attachments. If you reply to this message, Nexsen Pruet, LLC may collect personal information
including your name, business name and other contact details, and IP address. if you have any questions, please contact
Privacy@nexsenpruet.com. . . CONFIDENTIALITY NOTICE:This email {(including any attachments) contains information
from the South Carolina Administrative Law Court that may be confidential or privileged. The information is intended to
be for the use of the individual or entity named above. If you are not the intended recipient, you are not authorized to
read, copy, retain or distribute this message. If you have received this email in error, please notify the sender
immediately by "reply to sender only" email and destroy all electronic and hard copies of the communication, including
attachments. Please contact HelpDesk|T@scalc.net if you are unsure the email is legitimate.

.. CONFIDENTIALITY NOTICE:This email (including any attachments) contains information from the South
Carolina Administrative Law Court that may be confidential or privileged. The information is intended to be for
the use of the individual or entity named above. If you are not the intended recipient, you are not authorized to
read, copy, retain or distribute this message. If you have received this email in error, please notify the sender
immediately by "reply to sender only" email and destroy all electronic and hard copies of the communication,
including attachments. Please contact HelpDeskIT(@scalc.net if you are unsure the email is legitimate.

















From: Andrea Aikman

To: Court Of Appeals Filings

Cc: stevenm44442022@yahoo.com; churdabd@dhec.sc.gov; Mary D. Shahid; Angelica M. Colwell;
debruhjh@dhec.sc.gov

Subject: RE: 21-ALJ-07-0144-CC Mueller v SC DHEC et al - Record on Appeal part 1 of 3 [IWOV-
NPDocuments.FID3239992]

Date: Thursday, November 2, 2023 10:13:47 AM

Attachments: Record on Appeal 1 of 3 - pg 1-104.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

In response to my call with this office, | have broken the Record on Appeal in to
3 parts. Attached is part 1 and the other parts will be sent in two separate
emails.

Thank you.

Andrea Aikman

P: (843) 720-1761

//ln MAYNARDNE XSEN

From: Court Of Appeals Filings <ctappfilings@sccourts.org>

Sent: Thursday, November 2, 2023 8:28 AM

To: Andrea Aikman <AAikman@maynardnexsen.com>; Court Of Appeals Filings
<ctappfilings@sccourts.org>

Cc: steven44442002@yahoo.com; churdabd@dhec.sc.gov; Mary D. Shahid
<MShahid@maynardnexsen.com>; Angelica M. Colwell <AColwell@maynardnexsen.com>
Subject: RE: 21-ALJ-07-0144-CC Mueller v SC DHEC et al - Record on Appeal [IWOV-
NPDocuments.FID3239992]

Dear Counsel:

Thank you for utilizing e-filing to access the Court of Appeals. The Court received
your filing. Because we are not allowed to open outside links, it has not been
accepted for filing. Pursuant to subsection (b)(2) of Re: Methods of Electronic Filing
& Service Under Rule 262 of the South Carolina Appellate Court Rules (As Amended
May 6, 2022), S.C. Sup. Ct. Order dated May 6, 2022 (Howard Adv. Sh. No. 17),
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IN THE COURT OF APPEALS

Appeal from the Administrative Law Court
Honorable Milton G. Kimpson, Administrative Law Judge

Appellate Case No.: 2023-000441

................................................ Appellant,

South Carolina Department of Health and Environmental Control, and
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INDEX

. All items listed in Appellant’s Designation of Matter;

PLEADINGS

. Appellant’s Motion to Re-Open Record (March 17, 2022);

. Appellant’s email to ALC (March 28, 2022);

. Respondents’ Return to Appellant’s Motion to Re-Open Record (March 22,
2022);

. ALC Final Order and Decision (June 7, 2022);

. Appellant’s Motion for Relief from the Final Order (November 28, 2022);

. Respondents’ Return to Motion for Relief from the Final Order (December 12,
2022);

. ALC Order Denying Motion for Relief (March 3, 2023);

. Appellant’s email to SCALC attempting to file Notice of Appeal pro se (March 9,

2023);

10.Respondents’ Joint Motion to Dismiss Petition for Appeal (March 29, 2023);

11.Court of Appeals’ Order Granting Respondents’ Motion to Dismiss in Part (May

24, 2023);

OTHER DOCUMENTS

12.OCRM Permit # OCRM02808

13.Respondents’ Trial Exhibits DHEC Exhibit 1, Varn and Dupre Exhibits 15A-N, 18

A and B (photographs of beach).







14.Transcript of November 8, 2021, p. 221, 222, 223, 22, 21, 22, 78, 101, 102, 183,
182, 143, 144, 159, 177, 183, 182,
15.Email exchange initiated by Appellant, between Appellant and the lower court,

11/28/22 — 12/13/22.







STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from the Administrative Law Court
Honorable Milton G. Kimpson, Administrative Law Judge
Case No.: 2021-ALJ-07-0144-CC

Appellate Case No.:

SEEPNEN MUEBIIET, et e e Appellant,

South Carolina Department of Health and Environmental Control, and
Carla Varn DuPre and Jasper B. Varn, lll, .......ccccoooeiiiiiiiiiiiiiiiee e Respondents.

CERTIFICATE OF COUNSEL

| HEREBY CERTIFY, that | have this date, November 1, 2023, served this
Respondents’ Record of Appeal upon all parties to this appeal, and/or their attorneys, by

serving a copy hereof by electronic mail to the following:

Bradley D. Churdar, Esquire Stephen Mueller

SCDHEC 407 Palmetto Blvd.

1362 McMillan Avenue, Suite 400 Edisto Beach, SC 29483

Columbia, SC 29201 Email: stevem44442002@yahoo.com
Office:843.953.0213

Mobile: 843.718.5685

Fax: 843.953.0201
Email: churdabd@dhec.sc.gov

Attorneys for the Respondent,
SCDHEC
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mshahid@maynardnexsen.com

acolwell@maynardnexsen.com
Attorneys for Respondents
Carla V. DuPre and Jasper B. Varn, llI
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STATE OF SOUTH CAROLINA ADMINISTRATIVE LAW COURT

Docket No. 21-ALJ-07-0144-CC
Stephen Mueller, Petitioner Motion for Relief
V.
South Carolina Department of Health and
Environmental Control and Carla Varn DuPre and Jasper B. Varn, III,

Respondents.

I hereby make a Motion for Relief from the Final Order of the SCALC, Docket # 21-ALJ-07-0144-
CC.

Under SCRCP Rules 60(b)(1)and (2) I submit that (1) mistakes were made on the final judgement and
(2) there is newly discovered evidence since the start of the trial

The court cites the statute SC 48-39-10(I) and the Regulation R30-1(D)(44) as defining a primary
oceanfront sand dune for purposes of construction permitting. Therefor because there can be NO
construction on primary dunes, the definition of a primary dune and its current location is the issue to
be judged. SC 48-39-10(I) merely defines the primary dune as the front dune adjacent to the Atlantic
Ocean. The Beachfront Management Reform Act was written and signed into law for the purpose of
defining the the dune. R30-1(D)(44) includes specific characteristics of a primary dune.

DHEC defined the primary dune at 410 Palmetto Blvd. in violation of the Reform Act and all other
Laws and Regulations defining a primary dune. Their decision was based upon the “observations” of
one individual Mr. Matt Slagel. No one else from DHEC offered testimony that his observations were
valid or lawful.

The court relies on the following judgements to make its decision:

1. Mr. Matt Slagel, DHEC testified that he identified the primary dune when he “observed
in the field that there was a clear elevation change compared to the beach and that there
was vegetation both on top of the dune and seaward of it”. He acknowledged that it was
at the location of an “emergency berm” constructed by the Town of Edisto in 2018 to
keep sand off of the road in the event of another storm.

He also testified that he “relied solely on his observations and did not take actual
measurements of the dune features.”

ERROR: There is no language in the statutes that defines the dune to be at “a clear
elevation change”. And especially when the feature is an “observation” of one individual
and is therefor subjective.
The Beachfront Management Reform Act 173 Signed into Law May 3, 2018 states
that a “POSD” must be situated at an historical footprint”. At least as far
back as 2008, DHEC acknowledged, and I submit photographic evidence, that there was no
dune at the berm and there has been no dune since, despite a 17 million dollar re-
nourishment in 2017.







2.

DHEC offered NO historical evidence of a POSD at the location of the emergency berm. Furthermore
the Court accepted the “expert” testimony of Mr. Bill Eiser, a paid advocate of the owner who's only
agenda was to identify a dune at that location so that his clients would be allowed to build there.

Eiser testified that he referred to historical evidence to verify Mr. Slagel's judgement but produced
none. Eiser's testimony is as follows:

Q: Okay. Now, do you think the term emergency berm applies to the dune feature that Mr. Slagel says
is the primary oceanfront sand dune?

A: I'mean, I've got, you know, indirect information from the Town of Edisto Beach that they did some
beach restoration work after either Hurricane Matthew or Hurricane Irma. I don't have any information
about what they actually did, what the contractor was paid to do. But, as part of this workgroup that I
was involved with, we did consider the situation at Edisto Beach, and we talked about at what point
could this artificially created berm could transition into a sand dune.

Q: Okay. And was this — does this reflect that discussion, if it's generally in the historical footprint and
exhibits characteristics of the defined primary oceanfront sand dune?

A: Yeah. Basically, what this is saying is that you can't say that forever an emergency berm can never
become a sand dune. It's saying that — it's acknowledging that yes, that transition can occur.

He offers no evidence that it is at an historical location, states that it can occur, but offers no evidence
that it has occurred. My photographic evidence will show that it has not occurred. He doesn't even
seem to understand that it is an emergency berm and where or why it was created. I believe that Mr.
Eiser perjured himself by testifying under oath that he referenced historical evidence of a primary dune
at Slagel's location.

The Reform Act also states that “an emergency berm shall never be considered a

POSD unless it is along the historical footprint and exhibits the characteristics of the

defined POSD. And that a “feature” should not be considered a POSD if it is newly

created, scarped by chronic erosion, has little elevation change landward of the scarp,

or has large or frequent gaps that make it discontinuous. I hereby submit evidence that the
berm is badly eroded and scarped and that the vegetation is not stable. Furthermore the
characteristics of a POSD are defined by Statute 48-39-10(I),” must have a minimum height
of 36”, continuous for 500', with stable natural vegetation and is not scarped or eroded by
high tides”. The feature identified by Mr. Slagel by his “observations” (no measurements)
exhibits none of these characteristics. Mr. Slagel alone has established a new definition of a
dune, namely that the berm should “exhibit a clear elevation change”. I think the Court was
clearly in error by referring to Mr. Slagel's observations and his personal definition of a dune
to make judgement.







3.

2. The Court relied upon the “expert” testimony of Mr. Bill Eiser a hired advocate for
the Owner .

ERROR: Decision 32A CJ5 Evidence 730, 87 (1996) states “ an experts opinion which
is based upon a guess, surmise or conjecture has little evidentiary value, and
the expert's opinion lacks probative force where the conclusions are contingent,
speculative or merely possible”. Not only is Mr. Eiser's, decision speculative, he was hired by
the Owner to make just such a judgement.

3. The Court relied upon the testimony of Mr. Slagel that “he solicited no advice from
Mr. Eiser about the location of the dune”.

ERROR: I have evidence that Mr. Slagel did in fact solicit advice at the site from Mr. Eiser. Mr. Eiser
is an ex-employee of DHEC, trained Mr. Slagel to take over his job and is a well-paid advocate of the
owner. I submit that Mr. Slagel perjured himself under oath by testifying that he did not collude with
Mr. Eiser.
4. The Court acknowledges that both the statute and the regulation use the POSD to
locate the baseline, and as the Court has judged that the POSD is now at the location of
Mr. Slagels “observations” it follows that when the baseline is redrawn in 2024 it will be
at the location of Mr. Slagel's “dune”. This is some 70' or more seaward of the proposed
new baseline which will be set at the POSD.

ERROR: I submit that there is ZERO chance that the baseline will be set at the Slagel/Eiser dune and
will be 70" landward. It follows that the Court has erred in judging that the POSD that DHEC used for
permitting is lawful. The Court errs in relying on the opinion and testimony of one individual (or two)
to make a decision completely contrary to the laws of the State.

5.The court, relying on the testimony of an “expert witness” determined that the
berm has remained intact in its original location, is stable and is “covered in stable
vegetation.

ERROR:The berm is not intact, has escarped, and is severely eroded. The berm is not
covered in stable vegetation. The vegetation is sparse and is being progressively
eroded by normal tides as shown on the attached pictures.

SCRCP Rule 60(b)(2)

Regarding SCRCP Rule 60(b)(2) New Evidence:

I attach aerial photographic evidence from Feb. 2007 Feb, 2021, Exhibits 1-9, showing no features of a
primary dune at the location of the emergency berm. Included is evidence from Feb. 2019. Despite a
major $17,000,000 re-nourishment there still was no dune. Mr. Slagel and Mr. Eiser, on July 2020,
identified a primary dune, but photographic evidence from Feb. 2021 6 months later shows no dunes at
the location of the emergency berm. The berm has done its job and held off erosion for now but
considering DHEC's own predictions of 1-2' of annual beach erosion and because of the damage that
has occurred since its construction it has not and will not become a primary dune. In 2024 the primary
dune and the new baseline will be identified 70' landward. .







I also submit current photographic evidence that there is significant erosion and escarpment at Slagel's
“dune” (Exhibits 10-17). For the following reasons and in compliance with Act 173, I submit that and
emergency berm shall never be considered a primary dune, and at 410 Palmetto it is not because:

It is newly created.

It is escarped

It is chronically eroded

It exhibits little elevation change landward
It has frequent gaps and is not continuous

Nk =

Lastly, I submit that DHEC's mission is protection and preservation of the shoreline. The decision to
permit building on this vulnerable area is an egregious violation of their mission and possible
malfeasance in office. It is in violation of its responsibility to “consider the erosion rate at the site”,
“consider how soon the structure will be on an active beach” and the “cumulative effect that future
similar structures will have on the beach/dune system”.

I submit the following photos representing new evidence and beg the court to reopen and reconsider the
order.

Exhibits 1-9: Aerial photographs of 410 Palmetto Blvd. from Feb. 2007 through Feb. 2021 showing no
history of characteristics of a primary dune at the location flagged by DHEC.

Exhibits 10-17: Recent images of 410 Palmetto and adjacent properties depicting erosion of sand and
vegetation, severe escarpment.

Exhibit 18: Depicts the berm oct. 2020, 3 months after Mr. Slagel identified the emergency berm as a
primary dune. Obviously it “is newly created, exhibits little elevation change landward, and has
frequent gaps.

Noteworthy is the fact that Mr. Slagel and Mr. Eiser flagged a “primary dune” on July 2020. Asis
obvious from the images between Feb 2019 and Feb 2021, the emergency berm could not have become
a primary dune as Mr. Eiser conjectured.

In summary, the Court has ruled to uphold the decision of DHEC to issue building permits at 410

Palmetto Blvd. I have submitted evidence that the Court's decision is in error and I beg the Court to
reopen and reconsider the case.

Stephen Mueller, Petitioner







Certificate of Service

I hereby certify that I have on this date served Motion upon all parties to this cause by depositing a
copy hereof by electronic mail to the addresses provided.

Bradley D. Churdar, DHEC
Mary Shahid, Counsel for Respondents

Nov. 28, 2022 Stephen Mueller







From: steve mueller <stevem44442002 @yahoo.com>

Sent: Monday, March 28, 2022 4:04 PM

To: Bradley Churdar <churdabd@dhec.sc.gov>; Shahid, Mary D. <MShahid@nexsenpruet.com>
Subject: Re: Docket #21-ALJ-07-0114-CC

{EXTERNAL EMAIL}

Served upon you the attached motion.

On Wednesday, January 26, 2022, 10:25:50 AM EST, steve mueller <stevem44442002@yahoo.com> wrote:

Folks, | have for a few weeks attempted to get a deadline from the court for my closing arguement. | now have the
information and request that all parties agree to an extension until Feb. 4. Please let me know if all are agreeable. Steve
Mueller







Stephen Mueller
407 Palmetto Blvd.
Edisto Beach, SC 29438

March 17, 2022

Milton G. Kimpson, Judge
SCALC

Edgar A. Brown Bldg.
Columbia, SC 29201-3755

Stephen Mueller v. SC DHEC and Carla Varn DuPre, and Jasper B. Varn 111

Regarding the building and septic permits for 410 Palmetto Blvd. Docket 21-ALJ-07-0144-CC.
[ hereby make a Motion to introduce crucial evidence that I have discovered since the conclusion of the
referenced hearing

Reasons are as follows:

DHEC has issued a building permit and OCRM has issued a septic permit on land in violation of
multiple Laws. They have disregarded their own established jurisdictional lines and mis-identified
physical features . They have permitted construction prohibited seaward of the Jurisdictional Baseline
and on a primary dune.

Relevant Law:
48-39-280 A(1) “No part of a habitable structure shall be constructed on a primary dune,
seaward of baseline or on an active beach.

It is my argument that DHEC has permitted construction on a primary dune and the respondents argue
that there is a primary dune seaward of the baseline. They argue that an emergency berm constructed in
2019 has become a primary dune, exhibiting features of a primary dune. They submitted photographic
evidence of the features and I submitted similar evidence that they are wrong. They also have been
influenced by the opinions of developers and their agents.

Since the conclusion of the hearing 1 have collected copious photographic evidence that the berm is
now seriously eroded and has not functioned as a primary dune. At and within 500' of 410 there are
escarpments (disqualifying the feature as a dune) measuring 36”, and vegetation is not holding. There
are areas where the berm has been 100% eroded and has since been replaced by the Town with just a
pile of sand and no features of a dune including no vegetation.

The Town continues to conduct a failing effort to protect existing beachfront property with these
temporary measures, To allow further construction in the area is irresponsible and certainly against the
mission of DHEC, preservation of beachfront.

Therefor I request and make a Motion that you allow current photographic evidence critical to your
decision to be submitted.







Furthermore I request that the Court order a new survey of the property by DHEC to identify and
flag the current location of the toe of a primary dune. DHEC refuses to respond to any of my evidence
and requests for a visit because of the litigation. It is critical that they revisit the site because owners,
buyers and anyone involved do not have current accurate information and they will be severely

| vulnerable to removal of any construction on the location.

The motion has been served upon via e-mail, Mary D Shahid, Nexen Pruit LLC and Bradley Churdar,
| SCDHEC.

Sincerely,

Stephen Mueller















The evidence described by Petitioner is that the man-made berm is eroding and is
losing established vegetation. This is evidence that, if Petitioner had utilized due
diligence, could have readily been established in Court during the contested case hearing.
It is well known that beaches erode in the winter and build back up in the summer. See
SCDHEC publication “South Carolina Guide to Beachfront Property” located on the
agency’s website. “Coastal storms also cause seasonal fluctuations of the shoreline.
Generally, beaches erode more in the stormy fall and winter months than in the calm
summer months.” P. 3. Petitioner offered the testimony of two coastal experts — Matt
Slagel and Bill Eiser — and was in the position to solicit this testimony from them but failed
to ask the witnesses to explain typical erosion and accretion cycles.

Importantly, the permit that is the subject of this contested case is crafted in a
manner to address the cyclical nature of erosion. OCRMO02808, which is in evidence in
this case, includes special condition #1 — “This permit is a Special Permit as described in
S. C. Code of Regulations R. 30-15(F). As such, in the event that the beach erodes so
that in the future the permitted habitable structure is located on the active beach, the
permittee agrees to remove the structure [if ordered by the Department].” General
Condition #10 requires issuance of and posting of a placard before commencing
construction. If the erosion continues and the area landward of the location of the dune
is regularly inundated by tide, OCRM will not issue a placard that would result in an
immediate permit violation — construction on the active beach. However, OCRM permits
are valid for 5 years, and during that 5-year period the beach and dune may be restored.
Construction could occur in that 5-year period once the beach recovers. The newly

discovered evidence has no result on the outcome of the hearing since the permit was








drafted in a manner to accommodate the potential for conditions to change on the beach.
CONCLUSION

Petitioner's Motion is premature, as the Court has not issued an opinion in this
contested case.! Petitioner's Motion lacks merit since information predicting erosion of
the dune and beach was available on SCDHEC'’s website or readily obtainable from Matt
Slagel and Bill Eiser when Petitioner examined them. Erosion occurs in winter months
but beaches can also recover from such erosion in spring and summer. Finally, the
information is not relevant to the outcome of this case as the permit application was
evaluated under a different set of circumstances, when the beach was healthier, and the
permit includes conditions that prevent construction on an active beach. Forthe foregoing

reasons Respondents Varn and DuPre request that Petitioner's Motion be denied.

()'V{M‘D%ag‘aﬂ

Mary D. Shahid
NEXSEN PRUET, LLC
205 King Street, Suite 400 (29401)
P.O. Box 486
Charleston, South Carolina 29402
PHONE: 843.577.9440
FACSIMILE: 843.414.8242
MShahid@nexsenpruet.com
Attorneys for Respondents
Carla V. DuPre and Jasper B. Varn, lll
March 30, 2022
Charleston, South Carolina

' DHEC and Respondent DuPre and Varn submitted a Joint Proposed Order on January
31, 2022. Petitioner did not provide a Proposed Order to the Court or, at least, did not
share a copy of any Proposed Order with Respondents.
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Stephen Mueller,

" Petitioner, 21-ALJ-07-0144-CC

South Carolina Department of
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Stephen Mueller,
Petitioner,
V.

South Carolina Department of Health and
Environmental Control and Carla Varn DuPre
and Jasper B. Varn, III,

Respondents.

Docket No. 21-ALJ-07-0144-CC

FINAL ORDER

Appearances

Counsel for Petitioner

Counsel for Respondent South Carolina
Department of Health and Environmental Control

Counsel for Respondents Carla Varn DuPre and
Jasper B. Varn, III

Stephen Mueller, Pro Se

Bradley D. Churdar, Esq.

Mary D. Shahid, Esq.

STATEMENT OF THE CASE

This matter is before the Administrative Law Court (“ALC” or “Court”) pursuant to a
request for contested case hearing filed by Stephen Muller (“Muller” or “Petitioner”) challenging
the decision of Respondent South Carolina Department of Health and Environmental Control’s
Office of Ocean and Coastal Resource Management (“OCRM” or the “Department”) to issue
OCRMO02808 (“OCRM Permit”) to Respondents Carla Varn DuPre (“DuPre”) and Jasper B. Varn,
I (“Varn”)(Ms. DuPre and Mr. Varn are a brother and sister and are sometimes collectively
referred to herein as “Varns”.) The OCRM Permit authorizes construction of a 2-story residential
structure at 410 Palmetto Boulevard, Edisto Beach, South Carolina. Presently, 410 Palmetto

Boulevard is an undeveloped beachfront lot adjacent to the Atlantic Ocean. Mr. Muller occupies
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407 Palmetto Boulevard, a home located across Palmetto Boulevard from the Varns’ lot. ' As a
result of the undeveloped status of 410 Palmetto Boulevard, Muller currently has a direct and
unobstructed view of the Atlantic Ocean from 407 Palmetto Boulevard. Members of the public,
ostensibly, to include Muller, are able to walk through 410 Palmetto Boulevard to access the beach.

Mr. Muller contends the OCRM Permit is “illegal” because it authorizes construction
seaward ? of what is known as the “baseline”. The baseline is one of two invisible but recoverable
(by survey) lines on the State’s beachfront established by the Department in accordance with S.C.
Code Ann. § 48-39-280. 3 The second line, also established by the Department, is called the setback
line and is located landward from the baseline. * The baseline and setback lines represent the
Department’s efforts to accommodate changing shorelines and to regulate construction along
moving shorelines as it is charged to do under South Carolina law.

A fully contested hearing in this matter was convened on November 8, 2021, at which time,
all parties presented testimonial and documentary evidence. In lieu of closing arguments, the
parties submitted proposed orders to the Court. > On or about March 22, 2022, Mr. Muller filed a
Motion to Reopen the Record based on what he described as new evidence. The Varns submitted
a Return to the Motion to Reopen on March 30, 2022. The Motion to Reopen is denied.

FINDINGS OF FACT

1407 Palmetto Boulevard is owned by Moonlighting on Edisto, LLC. While Mr. Muller’s testimony makes
it clear that he occupies this property, there was no explanation given at trial for the relationship, if any,
between he and Moonlighting on Edisto, LLC.

2 The term “seaward” generally means “the direction or side away from land and toward the open sea”
https://www.merriam-webster.com/dictionary/seaward. Here, the Petitioner complains the permit will
allow construction in an area between the baseline going toward the ocean.

3 The baseline — which should more aptly described as the “jurisdictional baseline” — is established with
reference to the “primary oceanfront sand dune.” See Regulation 30-1(D)(4). According to Petitioner’s
Exhibit 1, which is a screenshot of Palmetto Boulevard taken from the Department’s GIS beachfront
jurisdictional line viewer, the baseline is shown as a red line which appears to bisect the row of houses on
the ocean side of Palmetto Boulevard. The lot at issue here — 410 Palmetto — is situated between two of
these oceanside houses.

4+ The term “landward” generally means “to or toward the land.” https:/www.merriam-
webster.com/dictionary/landward. The setback line is depicted in Petitioner’s Exhibit 1 as a solid blue line
off center on Palmetto Boulevard.

3> The Varns and the Department submitted a Joint Proposed Order on or about January 31, 2022. Mr. Muller
submitted his order on or about February 4, 2022
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Based on the testimony, exhibits, and arguments presented at the hearing, and taking into
account the credibility of the witnesses and the accuracy of the evidence, this Court makes the
following Findings of Fact by a preponderance of the evidence:

l. Procedural Background

1. Respondents DuPre and Varn inherited the property at 410 Palmetto Boulevard from
their parents. The Varn family spent many vacations on Edisto Beach, but never built a home on
their property. Both DuPre and Varn now live in Columbia, South Carolina, and have recently
decided to sell 410 Palmetto Boulevard after the real property taxes increased. The decision to sell
was also based on their advancing ages and escalating building costs. The lot is now under contract
to sell and the Varns have agreed to obtain all necessary permits for construction, as a contingency
in the sales contract.

2. On or about November 12, 2020, with the assistance of Bill Eiser of Eiser Coastal
Engineering, the Varns submitted a Permit Application to the Department to obtain approval to
build a two-story house at 410 Palmetto Boulevard “partially seaward of the baseline.” The house
is described as a two-story structure, with a footprint of 54.5 ft by 24.5ft with 1,335 square feet of
heated space on each floor for a total of heated square footage of 2,670 square feet. The application
further communicated that the house would be serviced by a septic tank but that a separate permit
for that would be obtained from another Department division. ©

3. In August 2020, prior to the submission of the Permit Application, Mr. Eiser met with
Matt Slagel, the Department’s Beachfront Permitting Project Manager, at 410 Palmetto Boulevard
for the purpose of “flagging” or marking the landward toe of the primary oceanfront sand dune. ’
Mr. Slagel set out a number of red flags setting the landward toe of the primary oceanfront sand
dune. On the survey for the project included in the Varns’ Permit Application, this feature is
marked “Toe of Dune” and is situated immediately behind and seaward of what is identified as the
drain field area for the Varns’ septic tank. Slagel testified that he identified the primary oceanfront

sand dune when he “observed in the field that there was a clear elevation change, which we'll see

® Respondents have been issued a septic permit from the Department. Septic permits have separate
regulatory processes from OCRM permits, different regulatory requirements, and are issued by the
Department’s Bureau of Environmental Health Services.

7 Matt Slagel is a beachfront permitting project manager and team leader within the critical area permitting
section of OCRM. He has worked for OCRM for 12 years and has worked exclusively on beachfront
projects since January 2018.







in my site photos from that day, indicating that there was a dune feature, not only with a change in
elevation compared to the beach and the landward side of the dune, but also that there was
vegetation both on the top of the dune and seaward of it.” Mr. Slagel relied solely on his
observations and did not take actual measurements of the dune feature.

4. Notice of the Permit Application was duly published in the Post and Courier and Press
and Standard (Colleton County) newspapers for the purpose of allowing public comment.

5. Mr. Mueller was one of several area residents who submitted comments opposing the
OCRM Permit. In particular, both in his written comments and at trial, Mr. Muller complained that
the Varns’ house would be constructed “substantially on the baseline” in violation of South
Carolina law which prohibited construction seaward of the baseline and/or on a primary oceanfront
sand dune. Mr. Muller further offered that the location of the primary oceanfront sand dune as
identified by the Department was inaccurate, that the actual primary oceanfront sand dune was
positioned at the baseline and that the Department’s primary oceanfront sand dune feature was an
emergency berm constructed by the Town of Edisto Beach to protect the beach after damage
caused by Hurricane Irma. ® Muller maintained that an emergency berm should never be
considered as a primary oceanfront sand dune.

6. Other area residents expressed concerns that construction would disrupt sea turtle
nesting sites, contribute to erosion, limit public access to the beach and destroy sand dunes and sea
oats.

7. On February 10, 2021, the Department issued the OCRM Permit to the Varns approving
construction at 410 Palmetto Boulevard, subject to fourteen (14) Special Conditions and sixteen
(16) General Conditions. The Varns accepted the Permit and conditions on February 18, 2021. By
letter dated February 11, 2021, persons who had filed objections were notified that the Varns’
OCRM Permit had been issued and provided information on filing a request for review of the
OCRM decision by the South Carolina Board of Health and Environmental Control (DHEC
Board).

8. Mr. Mueller timely filed a Request for Board review which was denied by the DHEC
Board. Mr. Muller then filed his request for contested case hearing.

1. Location of Baseline and Primary Oceanfront Dune

8 A berm is a “a small hill or wall of dirt or sand.” See Johnson v. Sam English Grading, Inc., 412 S.C. 458,
772 S.E.2d 557 n.3 (Ct. App. 2015).







9. In August, 2020, Mr. Slagel visited 410 Palmetto Boulevard to identify a primary
oceanfront sand dune for the purpose of the proper siting of the residential structure, septic tank
and drainfield. Mr. Slagel explained that a “Special Permit” process allows the authorization of
construction of residential structures seaward of the baseline. He further described the baseline
and setback lines as defining the area where OCRM has jurisdiction to regulate construction. The
Department’s jurisdiction is from the setback line seaward. The area on the Atlantic Ocean
shoreline subject to OCRM’s permitting jurisdiction is known as the “beach/dune system.” Mr.
Slagel testified that the beach/dune system is not a no-build area, but is an area where OCRM’s
regulations and statutory requirements are applicable to any construction.

10. The baseline for 410 Palmetto Boulevard was set during what is referred to as the 2008
“establishment cycle” and remained in the same location during the 2018 update timeframe.  This
area of land is located within a standard erosion zone. At the 2008 establishment cycle, the primary
oceanfront sand dune identified by Mr. Slagel for the purposes of the Varns’ construction project
did not exist. There was no re-positioning of the baseline for the purposes of the Varns’ Special
Permit. As indicated earlier, the baseline for the instant case is illustrated in Petitioner’s Exhibit 1
as a red line which bisects the row of houses adjacent to 410 Palmetto Boulevard. The survey for
the construction project included in the Varns” OCRM Permit application shows the “SCDHEC-
ORCM Baseline 2009/2018” as being approximately 12.7° to 16.4° seaward from the property
edge running alongside Palmetto Boulevard. The 2009/2018 baseline is thus located partially
within the walls of the proposed construction such that the majority of the house will be located
seaward of the baseline.

11. The Special Permitting process provides additional scrutiny (above and beyond the
usual permit application process) for projects situated seaward of the baseline such that building
in these areas, if allowed, must undergo a more rigorous approval process. The application includes
a higher ($1,000.00) application fee. ' Along with the statutory requirement of avoiding the
primary oceanfront sand dune, OCRM requires that a proposed structure be located no closer to

the ocean than the existing structures on either side. OCRM also limits the amount of heated square

? The position of the baseline (and setback line) is evaluated through a regular “establishment cycle”
occurring every seven to ten years as required by S.C. Code Ann. § 48-39-280(C). S.C. Code Ann. § 48-
39-280(C) does not provide for any other adjustment for the positioning of the baseline.

10n comparison to the fee charged for permit applications for projects not situated seaward of the baseline.
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footage to 5,000 square feet or what is typical in the area. Every Special Permit also includes a
permit condition requiring removal should the structure become located on the active beach. '!
Mr. Slagel established that “active beach” is defined by statute and is the area from the ocean to
the first line of stable, natural vegetation or the escarpment, whichever occurs first.

12. Based on the restrictions associated with a Special Permit, the primary oceanfront sand
dune must be identified to ensure the proposed residential structure does not impact this feature
(primary oceanfront sand dune.) Mr. Slagel. explained that although there are two definitions for
“primary oceanfront sand dune” in South Carolina law — a statutory definition set out in in S.C.
Code Ann. § 48-39-10(I) and a regulatory definition in S.C. Code Ann. Reg. 30-1(D)(44) — for the
purpose of locating a primary oceanfront sand dune for contemplated new construction seaward
of the baseline, use of the statutory definition was appropriate here. Slagel further asserted that the
regulatory definition of primary sand dune did not apply under the circumstances of this case.
Significantly, for purposes of the Special Permit, Slagel identified the primary oceanfront sand
dune and flagged its toe — these markings will ensure that no construction takes place on the
primary oceanfront sand dune itself. !2

13. Bill Eiser, the Varns’ consultant, who was accepted by the Court, without objection,
as an expert in coastal zone management and coastal zone processes, provided expert testimony in

support of the Varns’ Permit Application. '* He agreed with Mr. Slagel’s determination regarding

! Special Condition 1 to the Varns’ permit reads, in pertinent part:

This permit is a Special Permit as described in SC Code of Regulations R.30-15(F).
As such, in the event the beach erodes so that in the future the permitted habitable
structure is located on the active beach, the permittee agrees to remove the
structure at his own expense if and when the Department orders its removal.

Furthermore, Special Condition 2 requires that a permittee record a restrictive covenant along with the deed
to permitted property such that the restriction regarding removal of a structure is binding upon subsequent
landowners.

12 Slagel’s conclusions were reviewed by the manager of the critical area permitting section, Blair Williams,
before the OCRM Permit was issued. Mr. Slagel confirmed that he collaborated with Mr. Williams in
issuing the OCRM Permit, as he does with many permits.

I3 Mr. Eiser testified that the term “coastal dynamics” referred to “the science or the study of the physical
factors that cause our shoreline or coastline to change — waves, currents, tides and things like that.” He
further defined “coastal processes” as the “physical processes that cause the shoreline to be dynamic or
change. “Mr. Eiser has Bachelor and Master’s Degrees from the University of South Carolina in Marine
Biology. He worked for a private coastal engineering firm for approximately five (5) years and for
approximately 26 years, worked for OCRM reviewing beachfront permit applications and also revising
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the position of the primary oceanfront sand dune seaward of the septic tank drainfield and further
testified that the dune has stabilized, given the existence of vegetation on the top of the dune and
behind the dune. The presence of vegetation is evidence of the upland, not active beach. Mr. Eiser
offered that if the dune was being crested regularly, resulting in the area being eroded or inundated,
the salt water would have impaired vegetation on the dune. In addition, a wrack-line observed on
the beach in front of the dune confirmed that the dune had not been recently crested. '# Mr. Eiser
further noted the natural build-up of sand evident from the sand fencing installed on the top of the
dune.

14. Mr. Eiser confirmed Mr. Muller’s assertion that the flagged primary oceanfront sand
dune had once been an emergency berm. After Hurricane Irma hit the area in 2017, the Town of
Edisto Beach constructed an emergency berm on the beach in a location where the Town had been
pursuing a large scale beach renourishment project. This emergency berm has remained intact in
its original location, becoming stable and covered in vegetation such that Slagel identified it as
meeting the statutory definition of “primary oceanfront sand dune.” Based upon his review of
historical aerial photographs, Eiser further offered that the emergency berm was actually placed
by the Town of Edisto Beach in the historical position of a primary sand dune. Significantly, based
on his experience, to include his work on a 2019 Report of the Beachfront Jurisdictional Line
Stakeholder Workgroup, Eiser offered the following with regard to whether an emergency berm
can become a sand dune:

Q: Okay. Now, do you think the term emergency berm applies to the dune
feature that Mr. Slagel says is the primary oceanfront sand dune?

A: I'mean, I've got, you know, indirect information from the Town of Edisto
Beach that they did some beach restoration work after either Hurricane
Matthew or Hurricane Irma. I don't have any information about what they
actually did, what the contractor was paid to do. But, as part of this
workgroup that [ was involved with, we did consider the situation at Edisto
Beach, and we talked about at what point could this artificially created berm
transition into a sand dune.

Q: Okay. And was this — does this reflect that discussion, if it's generally in
the historical footprint and exhibits characteristics of the defined primary
oceanfront sand dune?

baselines and setback lines. After his retirement from the Department, Mr. Eisner founded his consulting
firm. Matt Slagel now performs the job Mr. Eiser once held.

4 According to Wikipedia, a “wrack line” is a “coastal feature where organic material (e.g. kelp, seagrass,
sells) and other debris is deposited at high tide.” at https://en.wikipedia.org/wiki/Wrack zone
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A: Yeah. Basically, what this is saying is that you can't say that forever an
emergency berm can never become a sand dune. It's saying that — it's
acknowledging that yes, that transition can occur. [!*]

1. Special and General Permit Conditions

15. The Department issued the Varns’ permit conditioned on their agreement to honor
certain Special and General Conditions. Included within the Special Conditions is the requirement
that any home built on the Site be no closer to the ocean than neighboring homes, be limited in
size and be removed should it ever become located on the active beach because of erosion. The
Special Permit also requires mitigation of any disruption of the area caused by the installation of
the septic tank to fulfill the requirements of S.C. Code Ann. Regs. 30-21. The septic tank area must
be replanted with native dune species and vegetation. In addition, mitigation measures are to be
implemented in the event nesting and/or hatching sea turtles are discovered in the construction
area. Clean sand brought onto the construction site and/or clean sand excavated during the project
must be left seaward of the property for use in dune building activities. In total, the Special Permit
contains 14 special conditions created to address all statutory and regulatory requirements and the
concerns raised in comments submitted to OCRM regarding the permit application. As a result,
the Special Permit issued by the Department to Respondents authorizes development on an
oceanfront lot on Edisto Beach that is similar to the development that has already occurred on
Edisto Beach. As Mr. Slagel acknowledged, 410 Palmetto Boulevard is one of very few
undeveloped lots left on Edisto Beach.

CONCLUSIONS OF LAW

1. The ALC has jurisdiction over this matter pursuant to the South Carolina Administrative
Procedures Act, S.C. Code Ann. § 44-1-60 and S.C. Code Ann. § 1-23-600 (Supp. 2017) (“APA”),
S.C. Code Ann. § 48-39-130 and its regulations, S.C. Code Ann. Reg. 30-1(D), 30-11 and 30-12,
and the Coastal Tidelands and Wetlands Act S.C. Code Ann. § 48-39-10 et seq. In reviewing this
matter, the Court serves as the finder of fact and makes a de novo determination regarding the
matters in controversy. See S.C. Code Ann. § 1-23-600(B) (Supp. 2017); Brown v S.C. Dep’t of
Health and Envtl. Control, 348 S.C. 507, 512, 560 S.E.2d 410, 413 (2002); see also Marlboro

'5 The Beachfront Jurisdictional Workgroup was formed at the behest of the General Assembly to provide
recommendations to DHEC about setting jurisdictional baselines for the State’s coastal areas. Although the
Workgroup prepared a report which was presented to DHEC, Mr. Eiser testified that the recommendations
never became law or regulation.







Park Hosp. v. S.C. Dep’t of Health and Envtl. Control, 358 S.C. 573, 595 S.E.2d 851 (2004). “It
is generally recognized that the trier of fact, who has the opportunity to observe the witnesses and
listen to their testimony in person, is in the best position to determine issues of witness credibility. ”
Dixon v. Dixon, 336 S.C. 260, 263, 519 S.E.2d 357, 358 (Ct. App. 1999).

2. With regard to expert testimony, it is generally recognized that “expert opinion evidence
is to be considered or weighed by the triers of the facts like any other testimony or evidence” and
that “the triers of the facts cannot, and are not required to, arbitrarily or lightly disregard, or
capriciously reject, the testimony of experts or skilled witnesses, and make an unsupported finding
contrary to the opinion.” 32A C.J.S. Evidence § 727 at 82-83 (1996). However, the trier of fact
may give an expert’s testimony the weight he or she determines it deserves, Florence County Dep’t
of Soc. Servs. v. Ward, 310 S.C. 69, 72-73, 425 S.E.2d 61, 63 (Ct. App. 1992), and may accept the
testimony of one expert over that of another, S.C. Cable Television Ass’'nv. S. Bell Tel. & Tel. Co.,
308 S.C. 216, 417 S.E.2d 586 (1992). In weighing expert testimony, the general principles for
determining whether evidence warrants a finding remain applicable; accordingly, “an expert’s
opinion which is based on guess, surmise, or conjecture has little evidentiary value, and expert
opinion evidence lacks probative force where the conclusions are contingent, speculative, or
merely possible.” 32A C.J.S. Evidence § 730, at 87 (1996). “Where an expert’s testimony is based
upon facts sufficient to form the basis for an opinion, the trier of fact determines its probative
weight.” Berkley Elec. Coop. v. S.C. Public Serv. Comm’n, 304 S.C. 15, 402 S.E.2d 674 (1991);
Smoak v. Liebherr-Am., Inc., 281 S.C. 420, 422, 315 S.E.2d 116, 118 (1984). In South Carolina,
scientific evidence is considered admissible only where the trial judge finds that such evidence
will (1) assist the trier of fact, (2) the expert witness is qualified and (3) the underlying science is
reliable. State v. Council, 335 S.C. 1,20, 515 S.E.2d 508 (1999). When examining the third factor,
“reliability,” a court is to determine, “the degree to which the trier of fact must accept, on faith,
scientific hypotheses not capable of proof or disproof in court and not even generally accepted
outside the courtroom.” Id. at 19, quoting State v. Jones, 273 S.C. 723, 731, 259 S.E.2d 120, 124
(1979).

3. The proper standard of proof to be applied in a contested case before the ALC is a
“preponderance of the evidence” standard. Anonymous (M-156-90) v. State Bd. Of Medical
Examiners, 329 S.C. 371, 375-76, 496 S.E.2d 17, 19 (1998); National Health Corp. v. Dep’t of
Health and Envtl. Control, 298 S.C. 373, 380 S.E.2d 841 (Ct. App. 1989). The weight and







credibility assigned to evidence presented at the hearing of a matter is within the province of the
trier of fact. See S.C. Cable Television Ass’n v. S. Bell Tel. & Tel. Co., 308 S.C. 216, 222, 417
S.E.2d 586, 589 (1992).

4. Furthermore, the burden of proof is upon the party asserting the affirmative of an issue,
and, therefore, the petitioner bears the burden of proving the agency decision was in error under
the statutory and regulatory standards. Leventis v. Dep’t of Health and Envt’l Control, 340 S.C.
118, 530 S.E.2d 643 (Ct. App. 2000)(holding that the burden of proof in administrative
proceedings generally rests upon the party asserting the affirmative of an issue). See also Alex

Sanders, et al., South Carolina Trial Handbook, Sec. 9:3, Party with Burden, Civil Cases

(September 2018 update). The moving party bears the burden of proof in a contested case hearing.
S.C. Code Ann. § 44-7-210(E)(Supp. 2010); see also 2 Am. Jr. 2d Administrative Law § 342
(2022). In this matter, Mr. Muller has challenged a Special Permit issued to Respondents DuPre
and Varn authorizing construction of a residential structure on an oceanfront lot currently owned
by Respondents. Muller is thus required to demonstrate the proposed project and/or Special Permit
as issued is inconsistent with the governing statutes and regulations.

A. Subiject to Conditions, New Construction Seward of the Baseline is Allowed.

Mr. Muller argues that the Varns’ proposed house should not be allowed because it will be
located seaward of the baseline. Based upon the evidence, most of the Varns’ home, if constructed,
will be located seaward of the baseline. However, this condition does not preclude construction.
S. C. Code Ann. § 48-39-290(A)(6) provides that “(A) No new construction or reconstruction is
allowed seaward of the baseline except: ... (6) structures specifically permitted by special permit
as provided in subsection (D).” (emphasis added). Subsection (D) of § 48-39-290 provides, in
pertinent part:

(D) Special permits:

(1) If an applicant requests a permit to build or rebuild a structure other than
an erosion control structure or device seaward of the baseline that is not
allowed otherwise pursuant to Sections 48-39-250 through 48-39-360, the
department may issue a special permit to the applicant authorizing the
construction or reconstruction if the structure is not constructed or
reconstructed on a primary oceanfront sand dune or on the active beach and,
if the beach erodes to the extent the permitted structure becomes situated on
the active beach, the permittee agrees to remove the structure from the
active beach if the department orders the removal. However, the use of the
property authorized under this provision, in the determination of the
department, must not be detrimental to the public health, safety, or welfare.
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(2) The department's Permitting Committee Coastal Division shall consider
applications for special permits.

(3) In granting a special permit, the committee may impose reasonable
additional conditions and safeguards as, in its judgment, will fulfill the
purposes of Sections 48-39-250 through 48-39-360. (emphasis added)

S. C. Code Ann. Regs. 30-15(F) further explains the Special Permit requirements thusly:

Special Permits: The Department shall consider applications for special
permits. Special permits are to be issued only in situations where without
such a permit, the property owner would have no reasonable use of his
property, or when an overriding public benefit can be demonstrated. When
issuing special permits, the Department shall consider the legislative
findings and policies as set forth in Sections 48-39-30, 48-39-250 and 48-
39-260. Specifically, the following criteria shall serve as guidelines when
issuing special permits:
(1) A structure cannot be constructed or reconstructed on a primary
oceanfront dune or on the active beach, and in the event that the beach
erodes so that in the future the permitted habitable structure is located
on the active beach, the property owner agrees to remove the structure
at his own expense.
(2) There shall be no adverse impact on the stated policies of the
Beachfront Management Act, including the policies protecting the sand
dunes and preservation of the dry sand beach.
(3) The granting of a special permit shall not create a situation contrary
to the public health, safety or welfare.
(4) In determining whether or not a permit is contrary to the public
health, safety or welfare, the Department shall consider:
(a) whether or not the proposed structure would be constructed
on renourished beach;
(b) the erosion rate at the site;
(c) how soon the structure will be located on the active beach;
(d) whether or not the proposed structure meets American
National Standards Institute building standards; and/or
(e) the potential cumulative effect that similar structures will
have upon the beach/dune system.
(5) Necessary components of habitable structures, such as sewer lines,
septic tanks and utilities, do not require separate special permits.
However, decking, patios, driveways, etc., are not considered as
necessary components of habitable structures and therefore these items
must be shown on the permit application.
(6) Generally, the Department considers special permits only under
extraordinary circumstances. Three specific areas, however, where the
Department deems that special permits are more appropriate include:
(a) Habitable Structures Seaward of the Baseline: The
Department may grant a special permit to construct a single-
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family house seaward of the baseline where such permit meets
the conditions of R.30-15(F)(1)-(6) and;
(1) The house is no larger than similar structures in the
general neighborhood and in no case may it be larger than
5000 square feet;
(i1)) The house is no further seaward than the houses on
either side unless this would preclude a house from being
constructed on the lot;
(ii1)) The permittee agrees to remove the home when it
comes on to the active beach;
(iv) The permittee agrees to such other conditions as the
Department deems are appropriate to promote the policies
of the Act.

Accordingly, based on § 48-39-290(A)(6) and applicable regulations, new construction in a
beach/dune system seaward of the baseline is allowed provided the Department issues a Special
Permit as provided for under § 48-39-290(D). Such construction, however, must not be situated
on a primary oceanfront sand dune or active beach. Further, in the event the site of the new
construction subsequently becomes situated on an active beach, the occupant of the property must
remove the structure “if the department orders the removal.” !¢ The Court further finds that the
evidence establishes the Varns® OCRM Permit satisfies the conditions set out in the applicable
statutory and regulatory provisions of § 48-39-290(D) and Regulation 30-15(F).

B. The statutory definition of Primary Oeanfront Sand Dune is applicable to the
determination whether a Special Permit for new construction may be issued.

As explained by Matt Slagel, there is a statutory definition of “primary oceanfront dune” and
then there is a regulatory definition of the term. Section 48-39-10(1) defines Primary oceanfront
sand dune" to mean the dune or dunes that constitute the front row of dunes adjacent to the Atlantic
Ocean. Regulation 30-1(D)(44) gives the following regulatory definitions:

(44) Primary Oceanfront Sand Dunes - those dunes that constitute the front
row of dunes adjacent to the Atlantic Ocean. For the purposes of
establishing the jurisdictional baseline, the dune must have a minimum
height of thirty-six (36) inches, as measured vertically from the seaward toe

16 This removal requirement is significant. While the law makes it possible for beachfront landowners to
build on their property, it also seeks to protect the State’s beaches by providing that structures may have to
be removed if the effect of erosion or other forces results in the structure being located on “active beach.”
The Department repeatedly refers to this requirement in the Varns’ permit such that the landowners have
adequate notice of the risk of undertaking construction. During trial, Mr. Muller, through the testimony of
Matt Slagel, established that the historical erosion rate for the area is approximately 1.4 feet per year. A
landowner seeking to build in this area must be willing to accept the consequences, i.e., mandatory removal
of structures, that may result from the encroachment of active beach.
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to the crest of the dune. The dune must also form a nearly continuous dune
ridge for 500 shore parallel feet and may exhibit minimal breaks such as
those resulting from pedestrian or emergency vehicle access points. This
dune typically exhibits the presence of stable, native vegetation, and is not
scarped, eroded, or overtopped by the highest predicted astronomical tides.
However, this dune may be inundated by storm surge which normally
accompanies major coastal storm events. (emphasis added)

Throughout these proceedings, Mr. Muller has maintained that the regulatory definition of
“primary oceanfront sand dune” is applicable here. In particular, Mr. Muller reads the second and
third sentences of Regulation 30-1(D)(44) to require that the “primary oceanfront sand dune” must
be at least thirty-six (36) inches in height and 500 feet in length. Because Mr. Slagel acknowledged
that he took no measurements when he identified the primary oceanfront sand dune for the Varns’
building project, basing his findings only on his personal observations of the topography of the
area, Mr. Muller contends that Slagel’s identification is inconsistent with regulatory requirements
and thus, incorrect. Muller further asserts that the true primary oceanfront sand dune for 410
Palmetto Boulevard is actually at the baseline of the property which fronts Palmetto Boulevard.

Mr. Muller’s assertion that the regulatory definition of “primary oceanfront sand dune” is
applicable is not wholly incorrect. The first sentence of Regulation 30-1(D)(44) essentially parrots
the statutory definition of “primary oceanfront sand dune” and provides that this feature
“constitute[s] the front row of dunes adjacent to the Atlantic Ocean.” This portion of the regulatory
definition is certainly applicable to the instant proceedings.

However, Mr. Muller then seeks to apply the remainder of Regulation 30-1(D)(44) without
reference to the introductory clause of the second sentence. Such an application is incorrect.
Regulations are interpreted using the same rules of construction as statutes. Murphy v. South
Carolina Department of Health and Environmental Control, 396 S.C. 633, 639, 723 S.E.2d 191,
195 (2012) Words in a statute may not be omitted or otherwise rendered meaningless. Lightner v.
Hampton Hall Club, Inc., 419 S.C. 357, 364, 798 S.E.2d 555, 558 (2017) (“A statute should be so
construed that no word, clause, sentence, provision or part shall be rendered surplusage, or
superfluous.”) Just as words in a statutory provision may not be left out when interpreting the
same, words in a regulation must be given their plain and logical meaning without omission. See
Converse Power Corp., v. S.C. Dept. of Health & Envt. Control, 350 S.C. 39, 47, 564 S.E.2d 341,
346 (Ct. App. 2002)(“When interpreting a regulation, we look for the plain and ordinary meaning

of the words of the regulation, without resort to subtle or forced construction to limit or expand
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the regulation’s operation.”) The plain language of these regulatory provisions state that the
measurements (height and length) required by the second and third sentences only become
applicable “[f]or the purposes of establishing the jurisdictional baseline.” When Matt Slagel visited
410 Palmetto Boulevard in October 2020, his purpose was not to establish the jurisdictional
baseline but instead to find a primary oceanfront sand dune for the purposes of a Special Permit
pursuant to § 48-39-290 (D)(1). '7 In other words, the feature Mr. Slagel identified at 410 Palmetto
Boulevard, as long as it “constitute[s] the front row of dunes adjacent to the Atlantic Ocean”,
qualifies as a primary oceanfront sand dune for the purposes here without satisfying the
measurement requirements in Regulation 30-1(D)(44). As such, the Court finds that the portion of
Regulation 30-1(D)(44) which requires measurements of dune features is not applicable here
because the primary oceanfront dune in this instance was not being used for the purposes of
establishing a jurisdictional baseline.

C. An Emergency Berm can become a primary oceanfront sand dune within the
meaning of 8§ 48-39-10(1).

Mr. Muller challenged the testimony offered by Bill Eisner that an emergency berm could
become a primary oceanfront sand dune by referring to language in the DHEC 2019 Beachfront
Jurisdictional Line Stakeholder Workgroup final report: “Emergency berms that have been created
as temporary barriers do not constitute a primary oceanfront sand dune unless the berm is situated
along the historical footprint of an actual dune system and exhibits the characteristics of the defined
primary oceanfront sand dune.” The DHEC 2019 Beachfront Jurisdictional Line Stakeholder
Workgroup report goes to setting the primary oceanfront sand dune for jurisdictional baseline
purposes, not a primary oceanfront sand dune for construction purposes. As such, Mr. Muller’s
reliance on this language is misplaced. Moreover, Muller seems to overlook the last clause of this

sentence that allows for an emergency berm to take on the characteristics of a primary oceanfront

17 Administrative agencies may “’fill the details’ by prescribing rules and regulations for the complete
operation and enforcement of the law within its expressed general purpose” Heyward v. South Carolina
Tax Commission, 240 S.C. 347, 355, 126 S.E.2d 15, 20 (1962). Nevertheless, an agency may never add an
inconsistency to the statutory framework. See Hay v. South Carolina Tax Commission, 273 S.C. 269, 273-
274,255 S.E.2d 837, 840 (1979)(“Although the South Carolina Tax Commission is vested with rule making
power for the purposes of carrying out legislative will expressed in statutory term, it has No authority to
enact new laws in the nature of regulations to satisfy its own theory of income tax.””) The second and third
sentences of Regulation 30-1(D)(44) are not inconsistent with § 48-39-10(1); instead they provide detail to
assist the Department in locating a primary oceanfront sand dune when the dune is used for the purpose of
setting a jurisdictional baseline.
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sand dune. For the purpose of siting the Varns’ home, Slagel relied upon a clear elevation change
compared to the beach and the landward side of the dune, as well as the vegetation on the top of
the dune and seaward of it, which indicated a dune feature. The seaward toe of the dune is marked
by a clear change in the slope or the grade, where a change occurs from relatively flat beach to the
dune. Based on these observations of the topography at 410 Palmetto Boulevard, Mr. Slagel
flagged the landward toe of the primary oceanfront sand dune. Further, Mr. Eiser testified that
based on his review of historical maps of the area, the feature was laid upon the footprint of a
historical sand dune.

Mr. Muller’s belief that an emergency berm can never become a primary oceanfront sand
dune serves to explain his contention that the true primary oceanfront sand dune here is located at
the baseline which runs adjacent to Palmetto Boulevard. S.C. Code Ann. § 48-39-285. In pertinent
part, § 48-39-285(A) sets forth the following:

Notwithstanding the provisions of Section 48-39-280, the department must
initiate a new baseline cycle by no sooner than January 1, 2024. Until the
department establishes a new baseline and setback line affecting a
landowner as part of that establishment cycle, the baseline and setback line
in effect for the landowner are the most seaward of the following,
respectively:

(1)(a) the baseline established during the 2008 through 2012

establishment cycle; or

(b) the baseline proposed by the department on October 6, 2017;

and

(2)(a) the setback line established during the 2008 through 2012

establishment cycle; or

(b) the setback line proposed by the department on October 6,

2017. (emphasis added)

Mr. Eiser acknowledged during his testimony that during the 2008 establishment cycle, the
primary oceanfront sand dune identified for the Varns’ home did not exist. Regulation 30-1(D)(4)
specifies, in part, that “[w]ithin a standard erosion zone the baseline is established at the location
of the crest of the primary oceanfront sand dune.” Muller rightly asserts that in order to establish
the baseline, the primary oceanfront sand dune had to first be identified. He then posits that the
only primary oceanfront sand dune for 410 Palmetto Boulevard is the sand dune used to set
“SCDHEC-ORCM Baseline 2009/2018” which runs alongside Palmetto Boulevard.

While Mr. Muller’s reasoning fails to take into account the placement of the emergency

berm, which, as this Court has concluded, has transformed into a primary oceanfront sand dune
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within the meaning of § 48-39-10(I), his assertions also point out why the second and third
sentences of Regulation 30-1(D)(44) are necessary. As discussed earlier, these sentences seek to
distinguish the statutory primary oceanfront sand dune (“dune or dunes that constitute the front
row of dunes adjacent to the Atlantic Ocean”) from the primary oceanfront sand dune which must
meet certain measurement requirements to establish the jurisdictional baseline. There are obvious
differences between a primary oceanfront sand dune for the purposes of establishing a
jurisdictional baseline as opposed to a primary oceanfront sand dune for marking where
construction seaward of the baseline may be allowed. This case illustrates the need for such a
distinction so that the Varns’ property is not rendered unmarketable.

D. Any Disruption to Vegetation, turtle nesting sites and beach erosion will be
mitigated by the Special and General Conditions attached to the Permit.

At various points during the hearing, Mr. Muller also challenged the Varns” OCRM Permit
based on harm that the construction process itself would cause to the area. There is the potential
that the proposed construction at 410 Palmetto Boulevard — currently an undeveloped lot — will
create environmental problems. However, the Court finds that the Special and General Conditions
imposed on the Varns’ Permit will sufficiently mitigate any such problems.

E. The Motion to Reopen Is Denied.

Mr. Muller’s Motion to Reopen was filed on March 22, 2022 requesting the Court to
consider what he describes as new evidence which should impact this matter:

Since the conclusion of the hearing I have collected copious photographic
evidence that the berm is now seriously eroded and has not functioned as a
primary dune. At and within 500" of 410 there are escarpments
(disqualifying the feature as a dune) measuring 36”, and vegetation is not
holding. There are areas where the berm has been 100% eroded and has
since been replaced by the Town with just a pile of sand and no feature of a
dune including no vegetation.

The Varns’ reply asserts that the Motion to Reopen is premature inasmuch as it was filed
prior to the decision in this case being rendered. They also assert that the Motion has no merit and
should be denied because “newly discovered evidence must be such that it will probably change
the result of a trial.” The Court agrees that the Motion to Reopen is premature. There is no
Administrative Law Court rule that addresses reopening the Record in a pending case to accept
“newly discovered evidence.” However, SCALC Rule 68 allows a party to rely upon the South
Carolina Rules of Civil Procedure (SCRCP) to resolve matters not addressed by the ALC rules.

SCRCP 60(b)(2) provides an avenue to obtain relief from a judgement where “newly discovered
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evidence by which due diligence could not have been discovered in time to move for a new trial
under Rule 59(b) [SCRCP].” A motion under Rule 60, SCRCP on this basis shall be made within
a reasonable time, and not more than one year after the judgment, order or proceeding was entered
or taken. Because Muller’s Motion to Reopen was made prior to the issuance of the Court’s Final
Order in this case, it is premature and therefore, is denied. The Court does not express any opinion
on the Varns’ argument going to the substance and effect of the evidence Muller describes.

CONCLUSION

Upon hearing all of the testimony and reviewing the evidence, I find the action of the
Department in issuing Special Permit OCRM02808 to Respondents Carla Varn DuPre and Jasper
B. Varn, III is supported by the evidence and the applicable regulatory and statutory requirements.

IT IS, THEREFORE, ORDERED, that the authorization for the OCRM Permit be, and
it is hereby, AFFIRMED.

AND IT IS SO ORDERED.

June 7, 2022 Milton G. Kimpson, Judge
Columbia, SC South Carolina Administrative Law Court
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CERTIFICATE OF SERVICE

I, Anthony R. Goldman, hereby certify that I have this date served this Order upon all parties to
this cause by depositing a copy hereof in the United States mail, postage paid, or by electronic

mail, to the address provided by the party(ies) and/or their attorney(s).

ﬁmy;é/y%w

June 7, 2022 Anthony R. Goldman
Columbia, S.C. Judicial Law Clerk
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STATE OF SOUTH CAROLINA ADMINISTRATIVE LAW COURT

Docket No. 21-ALJ-07-0144-CC
Stephen Mueller, Petitioner Motion for Relief
V.
South Carolina Department of Health and
Environmental Control and Carla Varn DuPre and Jasper B. Varn, III,

Respondents.

I hereby make a Motion for Relief from the Final Order of the SCALC, Docket # 21-ALJ-07-0144-
CC.

Under SCRCP Rules 60(b)(1)and (2) I submit that (1) mistakes were made on the final judgement and
(2) there is newly discovered evidence since the start of the trial

The court cites the statute SC 48-39-10(I) and the Regulation R30-1(D)(44) as defining a primary
oceanfront sand dune for purposes of construction permitting. Therefor because there can be NO
construction on primary dunes, the definition of a primary dune and its current location is the issue to
be judged. SC 48-39-10(I) merely defines the primary dune as the front dune adjacent to the Atlantic
Ocean. The Beachfront Management Reform Act was written and signed into law for the purpose of
defining the the dune. R30-1(D)(44) includes specific characteristics of a primary dune.

DHEC defined the primary dune at 410 Palmetto Blvd. in violation of the Reform Act and all other
Laws and Regulations defining a primary dune. Their decision was based upon the “observations” of
one individual Mr. Matt Slagel. No one else from DHEC offered testimony that his observations were
valid or lawful.

The court relies on the following judgements to make its decision:

1. Mr. Matt Slagel, DHEC testified that he identified the primary dune when he “observed
in the field that there was a clear elevation change compared to the beach and that there
was vegetation both on top of the dune and seaward of it”. He acknowledged that it was
at the location of an “emergency berm” constructed by the Town of Edisto in 2018 to
keep sand off of the road in the event of another storm.

He also testified that he “relied solely on his observations and did not take actual
measurements of the dune features.”

ERROR: There is no language in the statutes that defines the dune to be at “a clear
elevation change”. And especially when the feature is an “observation” of one individual
and is therefor subjective.
The Beachfront Management Reform Act 173 Signed into Law May 3, 2018 states
that a “POSD” must be situated at an historical footprint”. At least as far
back as 2008, DHEC acknowledged, and I submit photographic evidence, that there was no
dune at the berm and there has been no dune since, despite a 17 million dollar re-
nourishment in 2017.







2.

DHEC offered NO historical evidence of a POSD at the location of the emergency berm. Furthermore
the Court accepted the “expert” testimony of Mr. Bill Eiser, a paid advocate of the owner who's only
agenda was to identify a dune at that location so that his clients would be allowed to build there.

Eiser testified that he referred to historical evidence to verify Mr. Slagel's judgement but produced
none. Eiser's testimony is as follows:

Q: Okay. Now, do you think the term emergency berm applies to the dune feature that Mr. Slagel says
is the primary oceanfront sand dune?

A: I'mean, I've got, you know, indirect information from the Town of Edisto Beach that they did some
beach restoration work after either Hurricane Matthew or Hurricane Irma. I don't have any information
about what they actually did, what the contractor was paid to do. But, as part of this workgroup that I
was involved with, we did consider the situation at Edisto Beach, and we talked about at what point
could this artificially created berm could transition into a sand dune.

Q: Okay. And was this — does this reflect that discussion, if it's generally in the historical footprint and
exhibits characteristics of the defined primary oceanfront sand dune?

A: Yeah. Basically, what this is saying is that you can't say that forever an emergency berm can never
become a sand dune. It's saying that — it's acknowledging that yes, that transition can occur.

He offers no evidence that it is at an historical location, states that it can occur, but offers no evidence
that it has occurred. My photographic evidence will show that it has not occurred. He doesn't even
seem to understand that it is an emergency berm and where or why it was created. I believe that Mr.
Eiser perjured himself by testifying under oath that he referenced historical evidence of a primary dune
at Slagel's location.

The Reform Act also states that “an emergency berm shall never be considered a

POSD unless it is along the historical footprint and exhibits the characteristics of the

defined POSD. And that a “feature” should not be considered a POSD if it is newly

created, scarped by chronic erosion, has little elevation change landward of the scarp,

or has large or frequent gaps that make it discontinuous. I hereby submit evidence that the
berm is badly eroded and scarped and that the vegetation is not stable. Furthermore the
characteristics of a POSD are defined by Statute 48-39-10(I),” must have a minimum height
of 36”, continuous for 500', with stable natural vegetation and is not scarped or eroded by
high tides”. The feature identified by Mr. Slagel by his “observations” (no measurements)
exhibits none of these characteristics. Mr. Slagel alone has established a new definition of a
dune, namely that the berm should “exhibit a clear elevation change”. I think the Court was
clearly in error by referring to Mr. Slagel's observations and his personal definition of a dune
to make judgement.







3.

2. The Court relied upon the “expert” testimony of Mr. Bill Eiser a hired advocate for
the Owner .

ERROR: Decision 32A CJ5 Evidence 730, 87 (1996) states “ an experts opinion which
is based upon a guess, surmise or conjecture has little evidentiary value, and
the expert's opinion lacks probative force where the conclusions are contingent,
speculative or merely possible”. Not only is Mr. Eiser's, decision speculative, he was hired by
the Owner to make just such a judgement.

3. The Court relied upon the testimony of Mr. Slagel that “he solicited no advice from
Mr. Eiser about the location of the dune”.

ERROR: I have evidence that Mr. Slagel did in fact solicit advice at the site from Mr. Eiser. Mr. Eiser
is an ex-employee of DHEC, trained Mr. Slagel to take over his job and is a well-paid advocate of the
owner. I submit that Mr. Slagel perjured himself under oath by testifying that he did not collude with
Mr. Eiser.
4. The Court acknowledges that both the statute and the regulation use the POSD to
locate the baseline, and as the Court has judged that the POSD is now at the location of
Mr. Slagels “observations” it follows that when the baseline is redrawn in 2024 it will be
at the location of Mr. Slagel's “dune”. This is some 70' or more seaward of the proposed
new baseline which will be set at the POSD.

ERROR: I submit that there is ZERO chance that the baseline will be set at the Slagel/Eiser dune and
will be 70" landward. It follows that the Court has erred in judging that the POSD that DHEC used for
permitting is lawful. The Court errs in relying on the opinion and testimony of one individual (or two)
to make a decision completely contrary to the laws of the State.

5.The court, relying on the testimony of an “expert witness” determined that the
berm has remained intact in its original location, is stable and is “covered in stable
vegetation.

ERROR:The berm is not intact, has escarped, and is severely eroded. The berm is not
covered in stable vegetation. The vegetation is sparse and is being progressively
eroded by normal tides as shown on the attached pictures.

SCRCP Rule 60(b)(2)

Regarding SCRCP Rule 60(b)(2) New Evidence:

I attach aerial photographic evidence from Feb. 2007 Feb, 2021, Exhibits 1-9, showing no features of a
primary dune at the location of the emergency berm. Included is evidence from Feb. 2019. Despite a
major $17,000,000 re-nourishment there still was no dune. Mr. Slagel and Mr. Eiser, on July 2020,
identified a primary dune, but photographic evidence from Feb. 2021 6 months later shows no dunes at
the location of the emergency berm. The berm has done its job and held off erosion for now but
considering DHEC's own predictions of 1-2' of annual beach erosion and because of the damage that
has occurred since its construction it has not and will not become a primary dune. In 2024 the primary
dune and the new baseline will be identified 70' landward. .







I also submit current photographic evidence that there is significant erosion and escarpment at Slagel's
“dune” (Exhibits 10-17). For the following reasons and in compliance with Act 173, I submit that and
emergency berm shall never be considered a primary dune, and at 410 Palmetto it is not because:

It is newly created.

It is escarped

It is chronically eroded

It exhibits little elevation change landward
It has frequent gaps and is not continuous

Nk =

Lastly, I submit that DHEC's mission is protection and preservation of the shoreline. The decision to
permit building on this vulnerable area is an egregious violation of their mission and possible
malfeasance in office. It is in violation of its responsibility to “consider the erosion rate at the site”,
“consider how soon the structure will be on an active beach” and the “cumulative effect that future
similar structures will have on the beach/dune system”.

I submit the following photos representing new evidence and beg the court to reopen and reconsider the
order.

Exhibits 1-9: Aerial photographs of 410 Palmetto Blvd. from Feb. 2007 through Feb. 2021 showing no
history of characteristics of a primary dune at the location flagged by DHEC.

Exhibits 10-17: Recent images of 410 Palmetto and adjacent properties depicting erosion of sand and
vegetation, severe escarpment.

Exhibit 18: Depicts the berm oct. 2020, 3 months after Mr. Slagel identified the emergency berm as a
primary dune. Obviously it “is newly created, exhibits little elevation change landward, and has
frequent gaps.

Noteworthy is the fact that Mr. Slagel and Mr. Eiser flagged a “primary dune” on July 2020. Asis
obvious from the images between Feb 2019 and Feb 2021, the emergency berm could not have become
a primary dune as Mr. Eiser conjectured.

In summary, the Court has ruled to uphold the decision of DHEC to issue building permits at 410

Palmetto Blvd. I have submitted evidence that the Court's decision is in error and I beg the Court to
reopen and reconsider the case.

Stephen Mueller, Petitioner







Certificate of Service

I hereby certify that I have on this date served Motion upon all parties to this cause by depositing a
copy hereof by electronic mail to the addresses provided.

Bradley D. Churdar, DHEC
Mary Shahid, Counsel for Respondents

Nov. 28, 2022 Stephen Mueller







STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Stephen Mueller,
Petitioner, Docket No.: 21-ALJ-07-0144-CC

VS.
RESPONDENTS’ CARLA VARN

South Carolina Department of Health and DUPRE AND JASPER B. VARN, lii,

Environmental Control and Carla Varn RETURN TO PETITIONER’S MOTION
DuPre and Jasper B. Varn, lll, FOR RELIEF
Respondents.

On November 28, 2022, by electronic mail directed to the Court, Petitioner
attempted to move for relief from the Final Order of the SCALC in the above-captioned
case “[ulnder SCRCP Rules 60(b)(1) and (2)”" asserting that “(1) mistakes were made on
the final judgement and (2) there is newly discovered evidence since the start of the trial.”
Motion for Relief, p. 1. This is not the first attempt by Petitioner to “introduce crucial
evidence ... discovered since the conclusion of the hearing.” On March 28, 2022,
Petitioner emailed a “Motion to Re-Open Record” to the Court. Petitioner's motion was
denied by the Court within the Final Order issued on June 7, 2022. While the basis for
the denial was not specified in the Order, Petitioner had no legal authority to support re-
opening of the record at the time of his motion.

This second attempt by Petitioner to introduce evidence must also be denied. At
this point, the Court has no jurisdiction to entertain Petitioner’s motion. “Generally, a trial
judge loses jurisdiction over a case when the time to file post-trial motions has elapsed.”

See Russell v. Wachovia Bank, N.A., 370 S.C. 5,633 S.E.2d 722 (2006), as cited recently

by the Honorable Judge Durden in Klomparens v. SCDHEC, Docket No. 21-AL-07-0310-








CC (September 6, 2022). See also, Pitman v. Republic Leasing Co., Inc., 351 S.C. 429,
433, 570 S.E.2d 187, 190 (Ct. App. 2002), explaining that under South Carolina’s
established case law a trial judge loses jurisdiction over a case when the time to file post-

trial motions has elapsed, citing Cox v. Fleetwood Homes of Ga., Inc., 334 S.C. 55, 58.

512 S.E.2d 498, 500 (1999).

Rule 29 of the SCALC Rules of Procedure provides an opportunity for any party to
move for reconsideration of a final decision of an administrative law judge in a contested
case. SCALC Rule 29(D). However, the time for such filing is limited to within ten (10)
days after notice of the order concluding the matter. Petitioner is well beyond this time
period.

The Rules of Procedure establish that Petitioner had ten days to file a post-trial
motion to request reconsideration of the Final Order. Because Petitioner made no such
filing, the Order became final and ended the jurisdiction of this Court. Accordingly,
Respondenté Varn and DuPre request that this Court issue an Order denying Petitioner’s
Motion for Relief for lack of jurisdiction.

Respectfully submitted,

Mary D.|Shahid

NEXSEN PRUET, LLC

205 King Street, Suite 400 (29401)
P.O. Box 486

Charleston, South Carolina 29402
PHONE: 843.577.9440
FACSIMILE: 843.414.8242
MShahid@nexsenpruet.com

December | 2 2022 Attorneys for Respondents
Charleston, Soutﬁ Carolina Carla V. DuPre and Jasper B. Varn, lil







STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Stephen Mueller, Docket No. 21-ALJ-07-0144-CC

Petitioner,

)
)
)
)
V. )
) ORDER DENYING MOTION FOR
South Carolina Department of Health and ) RELIEF
Environmental Control and Carla Varn )
DuPre and Jasper B. Varn, III, )
)
)
)

Respondents.

Before the Administrative Law Court (“ALC” or “Court), is a Motion for Relief (Motion)
that was filed by Stephen Mueller (“Petitioner”) on December 16, 2022. Petitioner moves for relief
from the Court pursuant to Rule 68 of the Rules of Procedure for the ALC, as well as Rule 60(b)
of the South Carolina Rules of Civil Procedure (SCRCP).! Petitioner contends in his request for
relief that the Court’s Final Order, filed on June 7, 2022, contains errors of a law and, furthermore,
that relief is warranted under SCRCP 60(b) because of newly discovered evidence.

On December 13, 2022, Carla Varn DuPre and Jasper B. Varn, III (Respondents) filed a
Return to Petitioner’s Motion, , arguing that the Court has already denied Petitioner’s attempts to
introduce new evidence after the trial.> Additionally, Respondents contend that the Court lacks
jurisdiction because the time to file a post-trial motion has passed.

A request for the Court to reconsider its final order is provided for under SCALC Rule 29
(D):

Any party may move for reconsideration of a final decision of an
administrative law judge in a contested case to alter or amend the final
decision, subject to the grounds for relief set forth in Rule 59, SCRCP, as
follows:

! Petitioner may rely upon Rule 60(b), SCRP by way of ALC Rule 68 which provides in pertinent part that
the “The South Carolina Rules of Civil Procedure ... in contested cases ... may, in the discretion of the
presiding administrative law judge, be applied to resolve questions not addressed by these rules.”

2 The hearing on the merits in this matter was held at the ALC on November 8, 2021. As noted in the Court’s
Final Order, Petitioner filed a Motion to Reopen the Record on March 22, 2022 based on newly discovered
evidence. In the Final Order, the Court denied Petitioner’s motion based on the fact that it was considered
premature inasmuch as the motion was filed before a final order was issued. Petitioner did not file an appeal

of the Final Order.
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(1) Within ten (10) days after notice of the order concluding the matter
before the administrative law judge, a party may move for
reconsideration of the 18 decision, provided that a notice of appeal
from the decision has not been filed. The opposing party may file a
response to the motion within ten (10) days of the filing of the
motion.

The Court’s Final Order was filed and served upon the parties on June 7, 2022. Therefore,
if either party wished to seek reconsideration of the Court’s decision, the time to file a Motion for
Reconsideration expired on June 17, 2022. Petitioner did not file his Motion until one hundred
and eighty-two (182) days after the deadline. Therefore, the Court agrees with the Respondents
that Petitioner’s failure to timely file his Motion has divested it of jurisdiction to rule on the issues
he raises as a motion for reconsideration.

However, Petitioner moves the Court to reconsider the decision based on SCRCP 60(b)(1)
and (2) which sets forth that:

On motion and upon such terms as are just, the court may relieve a party
or his legal representative from a final judgment, order, or proceeding for
the following reasons:
(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence could not
have been discovered in time to move for a new trial under Rule
59(b);

;1;1:16 motion shall be made within a reasonable time, and for reasons (1), (2),
and (3) not more than one year after the judgment, order or proceeding was
entered or taken.

In the pending Motion, Petitioner argues that the primary oceanfront sand dune (“POSD”) is
incorrectly defined according to Section 48-39-10(I) and S.C. Code of Regulations 30-1(D)(44).
Furthermore, Petitioner generally argues that the Court’s decision is not supported by the evidence in the
record. More importantly however, under SCRCP 60(2), Petitioner seeks to admit photographs evidencing
escarpment of the primary dune. Petitioner argues that the current state of the beach requires the Department
of Health and Environmental Control (Department) to redefine the POSD and the baseline.

The Court finds that Petitioner’s Motion is not timely as a motion for reconsideration under SCALC
Rule 29(D). The arguments that Petitioner proffers regarding errors of law and a lack of evidence should
have been raised on or before June 17, 2022. In addition, Petitioner failed to appeal the Final Order to t\he
South Carolina Court of Appeals.







As set out earlier, Rule 68, SCALC gives the presiding administrative law judge discretion to apply
the South Carolina Rules of Civil Procedure when the administrative law court rules do not address an
issue. Here, the Court chooses not to reopen this case under SCRCP Rule 60(b) (1) or (2). To the extent
Petitioner believes that there are changes in the character of the beach at 410 Palmetto Boulevard that
warrant regulatory intervention, the Court finds that the proper avenue for Petitioner is to proceed through
the Department and its regulatory staff. Significantly, Special Condition 1 to the Respondents’ permit reads,
in pertinent part:

This permit is a Special Permit as described in SC Code of Regulations R.30-15(F).
As such, in the event the beach erodes so that in the future the permitted habitable
structure is located on the active beach, the permittee agrees to remove the
structure at his own expense if and when the Department orders its removal.
(Emphasis added)

This Special Permit condition sets forth the means by which the Department, using its authority,
can reevaluate the project and its permit.

IT ISHEREBY ORDERED that Petitioner’s Motion for Relief is DENIED.

AND IT IS SO ORDERED.

March 3, 2023 Milton G. Kimpson, Judge
Columbia, SC South Carolina Administrative Law Court








CERTIFICATE OF SERVICE

I, Anthony R. Goldman, hereby certify that I have this date served this Order upon all parties to
this cause by depositing a copy hereof in the United States mail, postage paid, or by electronic

mail, to the address provided by the party(ies) and/or their attorney(s).

ﬁmy;é/y%w

March 3', 2023 Anthony R. Goldman
Columbia, SC Judicial Law Clerk








From: steve mueller <stevem44442002 @yahoo.com>

Sent: Thursday, March 30, 2023 11:19 AM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>; Bradley Churdar <churdabd@dhec.sc.gov>; Mary D. Shahid
<MShahid@nexsenpruet.com>; Anthony Goldman <agoldman@scalc.net>

Subject: Re: SCALC Docket No. 21-ALJ-07-0144-CC

{EXTERNAL EMAIL}

Please see attached motion to hear petition for appeal. Filing fee to follow. Stephen Mueller STATE OF SOUTH
CAROLINA

&% STATE OF SOUTH CAROLINA

£ N
g








On Tuesday, March 28, 2023, 11:02:57 AM EDT, Court Of Appeals Filings <ctappfilings@sccourts.org> wrote:

The Court has received your filing. A stamped copy is attached for your records.

Thank you.

From: steve mueller <stevem44442002@yahoo.com>

Sent: Tuesday, March 28, 2023 10:57 AM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>; Bradley Churdar <churdabd@dhec.sc.gov>; Anthony Goldman
<agoldman@scalc.net>; Mary D. Shahid <mshahid@nexsenpruet.com>

Subject: Re: SCALC Docket No. 21-ALJ-07-0144-CC

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
clicking any links or opening attachments. ***

Appellate Case No. 2023-000441

Attached, Notice of appeal and proof of service. stephen Mueller, pro se

On Tuesday, March 14, 2023, 10:37:24 AM EDT, Court Of Appeals Filings <ctappfilings@sccourts.org> wrote:

The Court has received your filing. A stamped copy is attached for your records.

Thank you.

From: steve mueller <stevem44442002@yahoo.com>

Sent: Tuesday, March 14, 2023 10:27 AM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>; Bradley Churdar <churdabd@dhec.sc.gov>; Mary D. Shahid
<mshahid@nexsenpruet.com>; Anthony Goldman <agoldman@scalc.net>

Subject: SCALC Docket No. 21-ALJ-07-0144-CC

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
clicking any links or opening attachments. ***

Clerk, SC Judicial Branch Court of Appeals







Stephen Mueller
407 Palmetto Blvd.

Edisto Beach, SC 29438

March 9, 2023

Clerk
South Carolina Judicial Branch Court of Appeals
1220 Senate St.

Columbia, SC 29201

Notice of Appeal

SCALC Docket No. 21-ALJ-07-0144-CC

Petitioner: Stephen Mueller, 407 Palmetto Blvd. Edisto Beach, SC
V.

Respondents: SC DHEC and Carla Varn DuPre and Jasper Varn, ll|

|, Stephen Mueller, the Petitioner in the referenced action do appeal the the Court of
Appeals from the judgement entered against me by Judge Milton Kimpson of the SCALC,
Edgar A. Brown Bldg.. 1205 Pendleton St. Suite 224, Columbia SC 29201 and request
that the judgement be reversed.

The decision was rendered on June 7, 2022, and a Motion for Relief was Denied

March 3, 2023.







Attached are copies of decisions.

The parties of record are as follows and all are hereby served with this notice.

Stephen Mueller, 407 Palmetto Blvd. Edisto Beach SC, 29438, Petitioner,
stevem44442002@yahoo.com

Judge Milton Kimpson, SCALC

Bradley Churdar, DHEC churdabd@dhec.sc.gov.

Mary Shahid, Counsel for Respondents, Suite 400 205 King St. Charleston 29401

mshahid @nexenpruit.com.

Certificate of Service

| hereby certify that | have on this date served upon all parties to this cause by depositing
a copy hereof by mail and electronic mail to:

Milton Kimpson, SCALC

Bradley Churdar, DHEC
Mary Shahid, Counsel for Respondents, Carla Varn DuPre and Jasper Varn |l
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~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that
is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any
attachment. If you have received this message in error, please contact the sender immediately and delete all copies of the
message and any attachments.







STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from the Administrative Law Court
Honorable Milton G. Kimpson, Administrative Law Judge

Appellate Case No.: 2023-000441

Stephen MUEIIET, ... Appellant,

South Carolina Department of Health and Environmental Control, and
Carla Varn DuPre and Jasper B. Varn, lll, ...........ccoiiiiii Respondents.

JOINT MOTION OF RESPONDENTS TO DISMISS PETITION FOR APPEAL AND
FOR ATTORNEY’S FEES

Bradley D. Churdar, Esquire
SCDHEC

1362 McMillan Avenue, Suite 400
Columbia, SC 29201

Office: 843.953.0213
Mobile:843.718.5685

Fax: 843.953.0201

Email: churdabd@dhec.sc.gov

Attorneys for the Respondent,
SCDHEC

Mary D. Shahid, Esquire

Angelica M. Colwell, Esquire

NEXSEN PRUET, LLC

205 King Street, Suite 400

Charleston, SC 29401

Office: 843.720.1788

Mobile: 843.345.5838

Fax: 843.414.8242

Email: mshahid@nexsenpruet.com
acolwell@nexsenpruet.com

Attorneys for the Respondents,
Carla Varn DuPre and Jasper B.
Varn, lll

NPDocuments:60907845.1-TBF-(MSHAHID) 065156-00001







On March 9, 2023, by electronic mail directed to the Court (and, perhaps, by U. S.
Mail although not delivered to Respondents), Appellant in the underlying Administrative
Law Court case, Stephen Mueller, attempted to file an Appeal with this Court pro se. As
stated in Appellant’'s Motion, “[t]he Appellant in the referenced action do appeal the [the]
Court of Appeals from the judgment entered against me by Judge Milton Kimpson of the
SCALC, Edgar A. Brown Bldg.[.] 1205 Pendleton St. Suite 224, Columbia, SC 29201 and
request that the judgement be reversed. The decision was rendered on June 7, 2022,
and a Motion for Relief was Denied March 3, 2023.” As such, it appears that Appellant is
attempting to appeal the Final Order issued by the ALC.

Respondents seek dismissal of this appeal as this Court lacks jurisdiction over the
appeal based on the timing of the appeal. This appeal is of a Final Order and Decision
of the S. C. Administrative Law Court which was issued on June 17, 2022.

Following his initial filing, this Court notified Appellant of certain deficiencies for
correction within 10 days of the Court’s notification, dated March 17, 2023. Appellant, as
is his practice, submitted corrected filings outside of the deadline provided by the Court.

This Motion if further supported by the accompanying Memorandum. Respondents

respectfully request dismissal of this untimely appeal.

NPDocuments:60907845.1-TBF-(MSHAHID) 065156-00001







March 29, 2023
Charleston, South Carolina

Mary D. gahid, Esquire

Angelica M. Colwell, Esquire
NEXSEN PRUET, LLC

205 King Street, Suite 400 (29401)
P.O. Box 486

Charleston, South Carolina 29402
PHONE: 843.577.9440

FAX. 843.414.8242
mshahid@nexsenpruet.com
acolwell@nexsenpruet.com
Attorneys for Respondents

Carla V. DuPre and Jasper B. Varn, Il

BradleyD Churdar, Esquire
SCDHEC

1362 McMillan Avenue, Suite 400
Charleston, South Carolina 29201
PHONE: 843.953.0213

FAX: 843.953.0201
churdabd@dhec.sc.gov

Attorneys for Respondent
SCDHEC

NPDocuments:60907845.1-TBF-(MSHAHID) 065156-00001
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The South Carolina Court of Appeals

Stephen Mueller, Appellant,

V.

South Carolina Department of Health and Environmental
Control, Carla Varn DuPre, and Jasper B. Varn, III,
Respondents.

Appellate Case No. 2023-000441

ORDER

After careful consideration, Respondents' motion to dismiss is granted in part and
denied in part." Appellant's appeal of the ALC's final order of June 7, 2022 is
dismissed as untimely. See Rule 203(b)(6), SCACR (providing a notice of appeal
from a decision of the ALC "shall be served on the agency, the administrative law
court . . . and all parties of record within thirty (30) days after receipt of the
decision," and "[i]f a timely petition for rehearing is filed with the administrative
tribunal, the time to appeal for all parties shall be stayed and shall run from receipt
of the decision granting or denying that motion"); Mears v. Mears, 287 S.C. 168,
169, 337 S.E.2d 206, 207 (1985) ("Service of the notice of intent to appeal is a
jurisdictional requirement, and this Court has no authority to extend or expand the
time in which the notice of intent to appeal must be served."). However,
Appellant's appeal of the March 3, 2023 order denying his Rule 60(b), SCRCP
motion is timely and shall proceed. See Rule 68, SCALC ("The South Carolina
Rules of Civil Procedure and the South Carolina Appellate Court Rules, in
contested cases and appeals respectively, may, in the discretion of the presiding
administrative law judge, be applied to resolve questions not addressed b}f these
rules."). Respondents' request for attorney's fees is denied.

! Because our ruling on Respondents' motion to dismiss.is dispositive of the issues
raised in Appellant's subsequent "Motion to Continue to Consider an Appeal," we
decline to rule on that motion.
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May 24 2023
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House to be built at 410 Palmetto Blvd

T Britt <britttim1@gmail.com>
Sat 12/5/2020 10:18 AM
To: Slagel, Matt <slagelmj@dhec.sc.gov>

*** Caution. This is an EXTERNAL email. DO NOT open attachments or click links from unknown senders
or unexpected email. ***

To whom it may concern: | have half ownership with my brother, Joey Wilbanks at
411 Palmetto Blvd at Edisto Beach and | would not want to deny someone to build on property that they
have at the beach. My only concerns are the following:
* concern for the turtles that have nest there for as long as | can remember
* concern for large number of people who come to that spot each year to have a place
to get on the beach
As | stated, everyone has the right to build on their property. | just want to see these few things

addresses. Thank you for your time and notifying us that a house would be built.

Sincerely,

Teresa W. Brift

OCRM Varn/Mueller 00018



























































































Obviously you understand that | am concerned about permitting on critical areas on Edisto Beach. The DHEC
website makes it very difficult to follow these applications. Would you please inform me how | can now follow the
referenced application and also view the permit for the septic. Building on this site will resuit in an unobstructed

- path for storm surge to deposit sand and sewage on Paimetto Blvd. and second row properties. Thanks, Steve
Mueller

OCRM Varn/Mueller 00031



































House to be built at 410 Palmetto Blvd

T Britt <britttim1@gmail.com>

Sat 12/5/2020 10:18 AM

To: Slagel, Matt <slagelmj@dhec.sc.gov>

*** Caution. This is an EXTERNAL email. DO NOT open attachments or click links from unknown senders
or unexpected email. ***

To whom it may concern: | have half ownership with my brother, Joey Wilbanks at
411 Palmetto Blvd at Edisto Beach and | would not want to deny someone to build on property that they
have at the beach. My only concerns are the following:
* concern for the turtles that have nest there for as long as | can remember
* concern for large number of people who come to that spot each year to have a place
to get on the beach
As | stated, everyone has the right to build on their property. | just want to see these few things

addresses. Thank you for your time and notifying us that a house would be built.

Sincerely,

Teresa W. Britt

OCRM Varn/Mueller 00036















“Filers shall not utilize any other file format or file-sharing service when e-mailing
documents for filing. The clerk of the appellate court may reject any document
submitted by e-mail in a format other than .pdf or using a file-sharing service.”

If you wish for the Court to accept your filing, we ask that you either attach the PDF
document to the email, or if too large to email, utilize the OneDrive filing system which
you can access through the Appellate Filings tab in AIS. | have attached instructions
for using the OneDrive to this email. Please do not hesitate to contact us utilizing this
email address if you have any questions.

Thank you!

From: Andrea Aikman <AAikman@ maynardnexsen.com>
Sent: Wednesday, November 1, 2023 5:17 PM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>
Cc: steven44442002 @yahoo.com; churdabd@dhec.sc.gov; Mary D. Shahid

<MShahid@maynardnexsen.com>; Angelica M. Colwell <AColwell@maynardnexsen.com>
Subject: 21-ALJ-07-0144-CC Mueller v SC DHEC et al - Record on Appeal [IWOV-

NPDocuments.FID3239992]

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon. Attached please find a letter from Ms. Shahid along with a link
to Respondents Carla Varn DupPre and Jasper Varn’s Record on Appeal. The
original was mailed today by regular mail. Should you have any questions or
concerns, please do not hesitate to contact this office. Thank you.

https://nexsenpruet.box.com/s/855xd79fhsji2u2cdaoe93nakzo48drt

Andrea Aikman

P: (843) 720-1761

//ln MAYNARDNE XSEN
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Confidentiality Notice - The information contained in this e-mail and any attachments to it is
intended only for the named recipient and may be legally privileged and include confidential
information. If you are not the intended recipient, be aware that any disclosure, distribution or
copying of this e-mail or its attachments is prohibited. If you have received this e-mail in error,
please notify the sender immediately of that fact by return e-mail and permanently delete the e-mail
and any attachments to it. Thank you.

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments.

Confidentiality Notice - The information contained in this e-mail and any attachments to it is
intended only for the named recipient and may be legally privileged and include confidential
information. If you are not the intended recipient, be aware that any disclosure, distribution or
copying of this e-mail or its attachments is prohibited. If you have received this e-mail in
error, please notify the sender immediately of that fact by return e-mail and permanently
delete the e-mail and any attachments to it. Thank you.





