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Mr. Cash is the one that is -- is said to be -- had ran
from the house, nct me. I'm the one in there asleep.
And then in -- in clesing, Mr. Bulsa takes advantage cf
that -- those comments and refers to them in Line 17,
What -- what's he éaying to the jury there? Can you read
that?
"It's kind of shocking to hear the officérs say that 40
people arrived" --
THE COURT REPCRTER: (To the applicant) I'm sorry.
I -—- I can't understand. Can you speak up?
"It's kind of shocking to hear the cfficers say that 40
people arrived to apprehend him. That's how dangerous
they thought the situation was."
Do you think that affected the jury, hearing that?
Yes, ma'am.
How about -- did you get discovery? Did you get to
review all your discovery?
I got most of it. He brought 1t bits and pieces at a
time. I still had -- I was getting pieces cof it right
before we went tc trial.
Okay. And did you
What -- what about the testimony? You didn't -- you
chose not to testify, correct?
No, ma'am. I did not.

Why is that?
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Mr. Shealy told me that that would best if I didn't.

All right. And you -- but you knew you had a right to if
you wanted to?

Yes and no. I wasn't for sure exactly how everything
worked. I was just going off of what he was telling me
because, like I said, from the very first time that I had
met with him, he was telling me that he wanted to take
this case to trial. He didn't see where he would have a
problem beating it, you know, he -- he believed that I
didn't do what was said to have been done, and he wanted
to take it to trial because he felt he could win and have
me free. So I just kind of went along with what he was
saying whén we spoke and, you know, he kept making
everything sound good and then in the end when we
actually went to court, it was kind of like he Jjust
turned his back on me. I don't know.

Okay. How about the testimony of Mr. Cash? Tell me a
little bit zbout that. He's here prepared toc testify as
a witness. Well, not testify as a witness, but testify
as a witness and for the purposes of your PCR.

During —-- during my trial, his grandmother came to the
courthouse and stopped the trial and said that Mr. Cash
was back at the jail and wanted to speak with my lawyer.
And so they stopped the trial and went there -- my lawyer

went there and spoke with him. The next day we came back
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and I asked him, you know, what Mr. Cash had said and
what the plan was from then -- from there, you know.
Uh-huh.

And he said -- he said, "I -- I can't let Mr. Cash on the
stand because I feel that he'll lie."

I said, "Well -- I mean, that's kind of up to the
judge and the jury, correct?" You know, I mean, he just
kind of
Uh-huh. Okay. And -- and he's here today, would you
like him to testify —-- I mean, to what he would have

said, today for this PCR?

Yes, ma'am.

Is there anything else you'd like to tell the judge about
your case?

Just that I feel that Matthew Shealy really didn't have
my interest -- my best interest at heart when we went to
trial and during trial, you know, the things that I was
asking him to do and everything and like I said before,
it's kind of like he turned his back on me once we got in
the trial. But from Day 1, you know, he was all for it,
and he's the one that -- I don't know if you could say
it, but he pretty much talked me into going to trial
versus taking the 15 to 30 because he -- that's -- even
he told the judge, you know, like at my bond hearing, you

know, "This is triable case; we plan on taking it to
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trial.”"” Well, at that time I didn't know wvery much abou
anything as far as trials, my case, or anything. It had

only been a few months, and he was saying, you know, it

t

was a triable case; he had planned on taking it to trial.

So, of course, I went with his recommendatiocns on
everything.
Okay.
MS. RCSS: (To the applicant) I have no further
questions. Please answer any questions from the
Attorney General,
THE COURT: Ms. Marto.
MS. MARTO: Yes, Your Honor.

CROSS-EXAMINATION OF STEVEN LEWIS

BY MS. MARTO:

Good morning, sir.

Good morning.

So can you give us a bit of a background of the facts in
this case?

As far as?

What did the State allege happened?

They alleged that someone had been shot and killed and
somecne else had been shot and it was an attempted
murder, but as far as details, I only know what I had
read.

Do you know who the victims were in this case?
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I know both of them.

How do you know them?

Because Ms. Scruggs and her boyfriend, Carey -- that's
someone I was actually staying with when I first got to
South Carolina. I was working in South Caroclina and-
that's someone I had went and stayed with for a few days
while I was working here.

Okay. SQ -

And that's when I met the other witness, Ms. Cash; that's
when I met her and Mr. Cash and started talking to Ms.
Cash.

Okay. So you lived with the victims in this case?

For a short periocd of time, vyes.

Okay. And one of the victims survived, correct?

Yes.

And she testified at trial?

Yes.

Okay. And she testified that she recognized you and Mr.
Cash pretty much immediately, correct?

Yes and no. Like I said, it was different between the
two trials. There was a difference in between both of
them, so

Right. She stated at one trial that you were the
shooter, and at another trial that Mr. Cash was the

shooter, but she stated that she knew both of you were
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there on scene; is that correct?

She dia, yes. But at the same time Mr. Shealy was trying
to point out the facts that, you know, they said that
this crime happened somewhere between -- 1f I'm not
mistaken, like three and five in the morning, so it was
dark outside. And when we tried to bring up the facts
that they said there was no lights on in the house,
anythiné like that, that there would be no possible way
of even identifying someone, then we kept getting shut
down as far as trying to bring up -- trying to bring that
up.

Because Casey was pretty confident that she recognized
both of you, correct?

I'm -- yes.

Yeah.

But, I mean, she would because I had lived there, you
know, I mean, it's not that -- teo say that I was the
person there when the crime happened, but just someone
who was fresh on her mind. Because she didn't like me,
she had a grudge against me because her boyfriend, Carey
-- them two —-- they had -- they were on parole for
counterfeit money —-- federal parole, and she didn't --
she tried to get up_with me while he was at work one day
and when I told Carey about that, he brought it up to her

and they got into a big fight and -- but they stayed
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together because they had both been in trouble together.
When I mentioned it to him, he said that he felt like she
could get him in more trouble if he was to break up with
her, so he stayed with her. But for her to actually --
she had a grudge against me from that because she tried
to get up with me, and I wouldn't have anything to do
with it, so, basically, she had a grudge against me.

She had a grudge against you, so she framed you for
murder?

I mean, if that's how it -- it would look, then, yes.
But, I mean, I wouldn't say that that's the whole
reasoning behind it. I mean, there could have been —-- I
don't know her reasons behind it, you know. I really
don't.

Right.

We tried to bring up the fact that, you know, it was just
-- she may have mentioned my name because I had been
staying there, you know. She didn't really see many
pecple. She may have thought she seen me, just because
everything that was going on.

And are -—-

I don't know.

-— you saying that your attorney brought all that up in
cross—examination?

We tried.
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Okay. So you wanted to be tried together with Mr. Cash;
is that correct?

Yes,

" But is it also your contention that he was more, I guess,

guilty than you?

I don't == I had no idea if he did it or not. Like I
said, I -- when he picked me up, I had no idea if he did
any —-— any crime or not. I don't know if he did or noct.

I still to this day don't know if he did or not.
Okay. Do you know if anybody else was in the house
beyond the four of you?

When? There was not four of us.

Well, it would have been Césey, Carey, you, and Cash,
correct?

{No response.)

Was anybody else in the house?

When are you speaking about, because there wasn't just
the four of us in that house at any given time?

Ckay. Who -- who else was in the house?

When?

When the shooting tock place?

Ma'am, I'm not sure. I wasn't there.

Okay. But she said you were there the whole time,
correct?

That's what she said, yes.
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Gotcha.

But it was also said that she was shot in the head at one
spot and there was a bullet in the floor there, but there
was only -- at the scene, one drop of blood and it even
says that in the -- in the motion -- or the discovery I
had. There was only one single drop of blood found on a
stuffed animal right there by that bullet hole in the
floor, but yet, she was at the neighbor's house pouring
bloeod everywhere, that they had to clean it up, it was so
much, you know. So as far as what happened, I -- I don't
know.

Now, did your attorneys tell you you would win at trial?
Yes. He did. |

And that's why he told you not to take any of the plea
offers or to plead?

Yes. When he brought the pleas to me, he -- he said, "I
—-- this is outrageous, you know. They ~-- I've got to
bring it to you, but, yvou know,

we're -- we're going to trial." That's what he told me
when he brought me the 40 to -- if I testified, it would
be 40 years.

Now, he talked to Mr. Cash about testifying at your
trial, correct?

He did, vyes.

And after speaking with him he decided not to call him as
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a witness?

Yes,

And

at trial you were found guilty of murder, first

degree burglary, armed robbery, and attempted murder,

correct?

Yes.

And

the

Yes.

And

that's why you received a life sentence because of

murder?

that trial --

THE COURT REPORTER: Sir, please speak up.

-- was before Judge Cole, correct?

Yes.

Now, you stated that originally Mr. Cash offered a

statement in which he blamed you and that lead to you

getting more convictions, correct?

No.

That led to us both being charged with more charges

than what we had prier had (verbatim.)

But

Yes.

you think that he could have helped you at trial?

MS. MARTO: One moment, Your Honor.

So where were you when the shooting took place?

I was at Mr. Cash's house -- his grandmother's house with

Nicole Cash.

Where was Mr. Cash?
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He went to go buy some drugs from Carey, the guy that was
deceased.

Okay. But you were never with him during that incident -

No.

—-- right?

I was not.

Did you -- so what happened after the incident?

That morning, I got woke up -- the morning that we went
back to North Carclina, I got woke up by him, saying that
he was ready to go, take me back to North Carolina. I
was there with Nicole and I put my stuff in the car and
on the way back to North Carolina, I fell asleep on the
way back and then as soon as we got to my house, once we
unloaded everything, I went in there, laid down on the
couch and went back to sleep. I had been working all
week and was tired.

Okay. Now, how did you get to North Carolina-?

Mr. Cash took me,

In what car?

In his personal car.

In his personal car?

Yes.

He didn't take you in a PT Cruiser?

No, ma'am.
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Now, what would your testimony at trial have been, if you
testified there?
I don't know. I -- we didn't discuss anything about me
testifying at trial, so I don't -- I don't know what it
would have been.
Would you have told your story of the events?
Yes.
And would that story have been the same story you just
gave this Court today?
Yes.
Do you know what the State said the murder weapon was?
They said some -- a 9-millimeter pistol.
Do you know where they got the gun froﬁ?
No. I do not.
Okay.
MS. MARTO: No further questions, Yocur Honor.
THE CQURT: All right. {To Ms. Ross) Any redirect?
MS. R0OSS: No, Your Honor.
THE COURT: All right. (To the applicant) You may
step down.
(WHEREUPON, the applicant was excused.)
THE COURT: All right. (To Ms. Ross) Next witness.
MS. ROSS: We call Mr. Jason Andrew Cash via video.
THE COURT REPORTER: Mr. Cash, I'm the court

reporter. Can you hear me?
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MR. CASH: Barely. Yes.
THE COURT REPQORTER: Can you hear me now?
MR. CASH: (No response.)
THE COURT: Mr. Cash, can you hear the court
reporter?
THE WITNESS: I can hear you, but she's going in and
out. I can barely hear her.
THE COURT REPORTER: Can you hear me now?
MR. CASH: Yes.
THE COURT REPORTER: Okay. Please raise your right
hand.
MR. CASH: Ma'am?
THE COURT REPORTER: Please raise your right hand.
MR. CASH: Oh.
THE COURT REPORTER: I can get c¢n another computer.
THE COURT: Hold on just a minute. She's getting in
front of the computer, Mr. Cash. Hold on.
THE COURT REPORTER: Okay. Please raise your right
hard.

(WHEREUPON, the witness was sworn.)

DIRECT EXAMINATION OF JASON CASH

BY MS. ROSS:
Q Hey, Mr. Cash. Can -- can you see me in the courtroom?
A No, ma'am. I can only see the Judge.

THE COURT REPORTER: Your video's not on.
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Now?
Ckay. Hey.
Okay. Mr. Cash, we talked last week on the phone; is
that correct? Can you hear me?
Yes, ma'am.
We've spoken on the phone; is that correct?
Yes, ma'am.
and I wanted to see —-- were you -- I guess the gquestions

that pertained to this PCR, were you available and
willing to speak as a witness at Mr. Lewis's trial?
Yes, ma'am.

And, at that point, you had been tried already; is that
correct? |

Yes, ma'am.

And now you're in a good place where you -- you've had
your PCR, as well?

Yes, ma'am.

Okay. Now, when you spoke to Mr. Shealy -- just going
back to the time of Mr. Lewis's trial -- was that the
first time you'd spoken to him?

Yes, ma'am.

And -- and you never were called to testify at Mr.
lewis's trial, correct?

Recalled? What do you mean?

No. Mr. Shealy, after speaking to you, never had you
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testify at Mr. Lewis's trial, right?

No, ma'am. I was gonna testify on his behalf.

What would you have said?

That he never got out of the wvehicle. He ~- he said it
hisself (verbatim) a minute ago, he was asleep in the
car.

Who was in the house?

The victim and, at the time, right before I left, whoever
the -- the girl, Casey, is mentioning in these -- we have
some recordings when she was speaking to my family,
telling my mother what happened and all the events. And
whoever she's referring to -- these Hells Angels members
that came, while I was doing the deal with Carey and upon
leaving, while all this was going on, these two people
showed up and we -- we were leaving. He never leftf the
vehicle; he was asleep in the car.

So —--

And upon --

Go ahead.

-- upon leaving they —-- they were already there, I mean,
in the driveway, but they were getting out of their
vehicle.

All right. And what did Mr. Shealy tell you about
testifying?

He said that he would be unable to allow me to testify on
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his behalf because -- and that he had already mentioned
to him -- or that they had already discussed something
that went against what I was saying, but I don't see
where that's possible. Everything he said was the same;
he was asleep in the car.

And your point was that Mr. Lewis wasn't the shooter?
Well, neither one of us were. We were —-- we were
leaving. He was asleep in the car. He didn't even know
I went back to buy another bag because I was ——- we were
going to North Carolina, and he -- like, I said, he never
even he was there; he was asleep in the car.

All right. BAnd Mrs. -- Mrs. Cash is your sister,
correct?

Yes, ma'am.

Now -- and as far as -- as Casey, was she -- did you =--
was she under the influence a lot? Did she use a lot of
drugs?

At the time this event happened, they were trying to go
to bed. That's why, you know, I didn't wake him for us
to even go in there and really hang out too long, because
they had been up for like five days -- five days
straight. And any person past 72 hours is really, like,
you know, mentally unstable and seeing stuff already. So
they were just ready to go to bed. He didn't even want

me to come back to buy anything else, ycu know. They
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wanted to go to bed, but he wasn't gonna turn down the
money, you know,
And do you know if they had cameras on their house, just
as an aside?
Yes. They did.
MS. ROSS: (To the Court) One second.
You -- you wrote a letter of scrts saying all this to Mr.
lLewis, as well, didn't you?
Yes. After I -- I guess while I was waiting to go to
SCDC after my trial --
Uh-huh.
-— 1 wrote him a letter -- I wrote him a letter stating
that I would be willing to testify on his behalf to let
the court know this. A&And when Mr. Shealy heard what I
had to say and, like I said, he immediately shot me down
and said, you know, "I can't allow you to testify on his
behalf," because whatever I was saying was against what
he claimed Mr. Lewis had already said to him or hinted to
him to be other facts, so he was saying something about
the Bar that the State could disbar him or something. I
don't know, he just wasn't for it.
All right.
MS. ROSS: {To the witness) I have nothing further.
Please answer any questions the Attorney General may

have.
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CROSS-EXAMINATION OF JASON CASH

BY MS. MARTO:

Good morning, sir.

Good morning.

So the State alleged that you were Steven Lewis's co-
defendant in this case; 1is that correct?

Yes. It is, like, it's solely based off what Casey and -
- you know, changed her story and said so many times that
we was together and we -- we were working together, you
know, so, I mean, I guess that would maké us co-
defendants if she said we were together.

And Casey held that pretty consistently, right, that the
two of you were together the whole time? | |
Well, yeah. He was seeing my sister, so we were -— we
were hanging ocut a lot.

And why do you think Casey said that you did it if you
didn't do it?

See, that's the thing, the first thing out of her mouth
was that he done it, but like he said, she had a grudge
on him, because -- that girl had tried the same thing
with both of us. When her boyfriend was not around, she
would try to hit on us. It's like the first time I've,
you know, ever sald no to a —- a girl, you know, like
that in the type of situation. But she had acquired some

type of hepatitis or something, and we knew this so, you
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know, whatever his reason was, that was my reason for,
you know, "No. You know, get away from me, I'm -- you
know, I'm (inaudible.} So she had some type of a grudge

against both of us on the same situation.

But you're saying --

I mean, first it was him, then it was me, like, you know,
during my trial it was supposedly me and, you know, him.
And then his trial, it was him and then we got these
telephone recordings of her saying that it -- you know,
the truth of it, it was some members claiming to be in
the Hells Angels, whoever he was locked up with in
federal prison, and they still had ties together or
whatever, the people that showed up as I was leaving from
buying the drugs from him. That's where, you know, she
changed her story three different times. So, who reélly
-- who knew?

Who's to say that she didn't do it? If you look at
the crime scene, you know, she could have shot him after
getting beat up or whatever because the injury that she
sustained was inconsistent with a gunshot wound to the
back of her head. 8o she could have gotten beat up by
him. The house was tore up. They could have had a big
fight over all the stuff. She could have killed him and
then, vyou know, after getting bea% up and then panicked

and not knowing what to do, you know, going to the
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neighbor and made the story up of, I guess, whoever she
thought at the time to say, you know.

And it's your contention that the Hells Angels did it,
right?

That's what she said and then, vyou know, there was two
guys that were getting out of their car when I was
leaving. Sco that's the last pecople we seen over there,
you know, but they were buying stuff a lot, too. Like I
salid, if it wasn't them, you know, the first party that
she was, you know, then it could have been her herself.
There was no --

And --

-— blood in -- they said that we walked -- they said that
two people had walked through these -- these tracks of
blood -- a big pool of blood in the kitchen, but there's
no blood in my car. There's no blood in the vehicle that
we had, you know, to work on, you know, for Carey. We
had the vehicle like a week prior to all this stuff,
including that car. ©No blood in my car. BSo if we walked
through all this blood, why is there no blcood, no gunshot
residue, no nothing on any -- either one of us, or the
vehicle that they said we went away in after doing this?
It's because there was no blood anywhere when we left,
The crime hadn't happened, yet.

There was no mention of the Hells Angels at trial,
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though, correct?

No. There wasn't any at all, but on the telephone
recordings, her conversations with my mother, she was
telling her, you know, everything that went -- that
happened, and the reason that she said that she didn't
tell the truth at either trial or any statement, because
whoever was involved in this that claimed to be with the
Hells Angels or she thought was with the Hells Angels,
she said they approached her and threatened her and her
son's life i1f she said it was anybody else other then,
you know, not them. But it was strictly, you know, not
them or, "You and your son -- you know, your life's in
danger." That's why she said that she was covering this
stuff up like this; that's what she claimed.

Now, Mr. Shealy came to visit you concerning your
testimony, correct?

Yes. They called me back -- over to County like two
weeks after my trial right before his, to talk to him,
yvou know, on his behalf for him.

And what did y'all discuss when he came to visit you?
What did you say your testimony would be at trial?

Same thing that I just said.

And, now, you're stating that Mr. Lewis was asleep in the
vehicle the whole time, correct?

Yes.
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And --

He fell asleep like five minutes after lgaving my house
and he didn't wake up. He was running -- like I said,
they were up for five days, but we were also up for a
couple days ourself (verbatim} and he had been working
and got me a job working with him, so we were tired, as
well. So five minutes after we went to my hcuse, he was
asleep and he slept -- he woke up like one time on the
way to his house and that was about it. That's when I
stopped at the store to get gas.

He was cut the whole time, and that's where they
found him at -- it was on the couch because as he told
yvou, he went in his house and went to sleep on his couch.
The only reason I stayed with him that night was because
we were supposed to go to work that next morning at the
job running, like, fiber cptic cable that he had gotten
me along with a crew working up there with him in North
Carolina.

And, now, did you just hear Mr. Lewis's testimony?

I could hear little bits and pieces of it, but it was too
far out of range --

Do you recall --

-- yes, ma'am.

~- him saying -- I believe he said he was at Mrs. Cash's

house at the time of the incident. Do you recall that?
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Yes. I went to get a bag from Carey while he was there,
‘but, like, he said -~ when he went to sleep in the car I
was -- you know, I was a drug addict, so I wanted to go
buy -- go buy another bag of -- it wasn't like an hour

after I left the first time I‘went back to the house and
knew I needed -- it was one of those times I would need
another bag, so0o I called him back and five minutes after
we left the house, he fell asleep, so he never knew I
went back and bought another bag, but, you know --

Okay.

-=- 50, I mean, I went there twice that night, but saying,
you know, the second time he was with me and didn't know
because he was asleep in the car.

And, immediately, after the incident, you and Mr. Lewis
took off and went to North Careclina, correct?

Before the incident (audic interruption) after the
incident. Before the incident even happened, as I said,
I was leaving after buying a bag from him, I was at the
door. I went to sit in their living room for a second to
do the last little bit of the first one, and we left. As
we were leaving, these two guys were sitting in a car
outside with the -- they still had the headlights -- they
were putting the headlights off as I walked out. They
had just pulled in, and as I was pulling out of the

driveway, they're getting out of their vehicle.
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MS. MARTOQ: No further questions, Your Honor.

THE COURT: All right. (To Ms. Ross) A&Any redirect?

MS. ROSS: No, Your Honor.
THE COURT: All right. Thank you, sir.
MS. MARTO: May the witness --
THE COURT: We can end the --
MS. MARTO: -—-- ke excused?
THE COURT: -- Webex, right?
THE COURT REPORTER: Yeah. We're done.
MS. ROSS: No objection.

(WHEREUPON, the witness was excused.)
THE COURT: All right. Anything else from the
Applicant?
MS. ROS55: No, Your Honor.
THE CQURT: All right. Anything from the State?
MS. MARTOQO: Yes, Your Henor. We would call Mr.
Matthew Shealy to the stand.
THE COURT: All right. Mr. Shealy, come on up.
THE COURT REPORTER: Place your left hand on the
Bible. Raise your right.
MR. SHEALY: Qkay.

{WHEREUPON, the witness was sworn.)

DIRECT EXAMINATION OF MATTHEW SHEALY, ESQ.

MARTO:

Good morning, sir.
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strategy, that sort of thing.

Good morning.

Well, did you ever get Mr., Lewis from the beginning of
the case?

I did.

And were you appolinted or retained?

I was appointed.

Okay. WNow, how many times did you meet with Mr. Lewis?
I have no idea. I mean, a number of times over the l1life
of the -- the case, but I couldn’'t tell you the exact
number.

And what did y'all discuss during those meetings?

We discussed the discovery, the -- then the procedural
stuff about requesting bonds and stuff like that, as well

as what he said happened, that sort of thing, and trial

Okay. And what discovery did they have in the case?
Well, I mean, you've heard a lot. 8So Mr. Lewis's
positicon was always that he was at the house with Ms.
Cash, that they were in bed that night, whatever
happened, happened. I think he -- he admitted he knew
that Mr. Cash had left, but that was all that -- that he
knew. That Nicole had been sold some bad heroin,
apparently, at some point in the past. Cash was angry
about it. My client knew that Cash was -- was angry

about it, knows that Cash left, but didn't know what
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happened after that. And then -- then he -- he went to
North Carolina, as you've heard. I think Mr. Cash went
with him but whatever happened, happened, but he didn't
know anything about that.

Now, the problem is that he told the police that
immediately, and Ms. Scruggs -- or Ms. Cash's position
was always, "Nuh-uh." Now, she was stoned out of her
mind and that was gonna -- what we tried to portray, but
the problem with that is, she was the only one who could
testify to that. &And she was, again, unfortunately,
gonna -- she was solidly in the, "No. He wasn't with me
that night. They left together,™ as I recall. But at
least her position was certainly, "He wasn't with me that
night." And the police had locked her into that pretty
quickly, and she continued to be locked into that
throughout all ¢f the trial. So they had that problem
for our alibi witness.

And then they have Ms. Scruggs who testified,

obviously, that -- that Mr. Lewis and Mr. Cash came.
There was a —— a -- an altercation. Mr. Mauldin was
shot. She was shot. I think that the -- there was kind
of an allegation -- so Mr. Mauldin obvicusly Qas a big

drug dealer. He dealt with a lot of heroin, houseful of
stolen property, and I think we brought that out in the

trial. So I think the -- the theory was that the motive
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was basically theft; they were gonna steal some stuff. I
don't know that -- and I don't remember exactly how far
that got, but it's -- ultimately, she's the eyewitness.
She IDs both of them, because she doesn't die and that --
and that's what tied my client to the -- the murder,
essentially.
And, now, concerning the bond hearing, did you think that
Mr. Lewis had a chance of success at getting a bond on
this case?
Well, I mean, yeah. He had no prior history, so there's
always a shot when you don't have a pricr criminal
history. Certainly, you never come in and —- and say how
—-— you know, I have never said my case is not a triable
one at a bond hearing, because that doesn't usually help
you get a bond. BAnd as I've teld a number of other
lawyers, you -- you certainly don't want to plead your
client guilty at a bond hearing and I see that happen
from time to time and that rarely turns out well for
either the bond or the trial or the plea.

You know, we -- we always had a shot at it, and Mr.
-— Mr. Lewis, as I said, was always a solidly, "I didn't
de anything. I didn't commit this crime." It's not my
job to make people plead guilty to things that they
didn't do.

As to the -- the offer, I think 40 for testimony was
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outrageous, so that's why I would have told him that. I
mean, that -- that's not -- that's not much of a deal.
There's no reason to testify against somebody 1f you're
gonna get 40 years. You might as well take that shot,

because, again, people might not show up, people might

. change their testimony; you never know what'll happen at

a trial.

Was it your position that this was a triable case?

Well, sure. I mean, I think they're all triable, I mean
they're —— they're -- I would have preferred that Ms.
Scruggs not say that he wasn't with her, but I felt that
there was enough problems with what people were saying
and there were enough weird things that I think we
brought out. I mean, obviously, the jury disagreed with
me, but

And, now, what was your approach when it came to cross-
examining Casey?

Casey Scruggs?

Yes.

I mean, 1t was basically that they were lying, I suppose.

I mean, that she wasn't reliable, that the -- that the
eyewiltness ID was not particularly reliable.

And did you consider bringing up the criminal history
that Mr. Lewis discussed?

Yeah. And if -- if I -- if she had that history, I don'

t
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know why I wouldn't have brought it up, frankly. If I
didn't bring it up, then I should have.

Now, why did you decide not to try -- did you want Mr.
Cash to be tried alongside Mr. Lewis?

No.

Why not? .
Because they had mountains of evidence against Mr. Cash.
So the way that the public defender's office handles co-
defendants is they're —-- we’'re supposed to conflict out -
- we were supposed to conflict out the most culpable
person -- or the least culpable person -- excuse me --
the guy who's likely to cooperate with the State. Claire
Hall had gotten Mr. Cash earlier than I got Mr. Lewis;

I'm not entirely sure why that is. B2and initially,

Derrick Bulsa thought that Cash was the less culpable

cne, and Claire Hall apparently said, "Yeah. He'll
testify." So he was sent to Travis Mcore.

So I kept Mr. Lewis, and, obviously, Mr. Cash was --
was going to testify or was cooperating, but then started
backing up, wrote that unfortunate statement, and then
right before trial, he -- he backed all the way up and
insisted on a -- a trial. And I think at some Bulsa
probably thought, No. We've got the wrong guy as the
culpabie one. So I want to just try both cof them. So he

may have blown that up himself; I don't know.
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But you don't -- whenever they really, really,
really have the other guy, you don't necessarily want to
be sitting next to him., That just tends to be é bad
idea, so that was kind of where we were.

So there was a greater chance of him being found not
guilty if he went by himself than if he was tried with
Mr. Cash; is that cerrect?

In my opinion, yes, because the other thing is we had a
transcript from the first case. B5So we were able to
cross-examine based on what people testified at the first
trial -- or, you know, in the second trial, so that was
helpful, as well.

Now, did you see any reason to move for a change of venue
in this case?

I —— I did not. I didn't think that would be successful.
I -- I 'did not think that that would be successful, I
mean, SO, NO.

And did you see any reason to move to reconsider the

sentence?
No. I mean, we -—- we were gonna -- the way that I
generally handle that is -- that's an appeal issue. If

we had filed a motion to reconsider it would have stalled
his appeal out. Judge Cole's ordinary sentence in these
cases are —-- 1s life. That -- that's just what he

ordinarily does. We argued all of the other information.
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We argued the -- the lack of c¢riminal history, so I don't
know that I had anything new for him to consider, and I
think that's kind of a threshold matter in a motion to
reconsider is generally when I have something new to
present.

So --

I didn't have anything.

-- you think if you filed it, it would have been denied?
Yeah. I think so.

Now, you discussed Jason Cash'sfpotential testimony,
correct?

I did.

And what were your discussions with Mr. Cash consisting
of?

Okay. So he was brought back, and I went and talked to
him at the jail; he was in Pod 3. And the first thing he
said to me was, "What can I say to get Steven out of
this," or something to those effect —- to that effect.

I can't tell him to what to say, I mean, that --
that's -- when they're talking about, "I can't let him
lie,™ if I'm telling him what tc testify to, then that's
me suborning perjury, so I can't do that. &And I told
him, "Well, I can't —=~ I can't do that. So, why don't
you tell me what happened.”

And he told me, essentially, that, well, Nicole had
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been sold some bad dope. He was angry about it. Steven
went with him to try to keep cooler heads to prevail.
They didn't. And it just -- everybody kind of saw red
and then there were some shootings and -- and whatnot.
And that Mr. Lewis had actively participated in all of
that. 2And I think, ultimately, Mr. Cash may have
exonerated him of being the shooter, but not of -- not
participating in the taking of the things or something
yeah, that kind of thing.

So, basically, what Mr. Cash would have testified
to, would have had them both found guilty of voluntary
manslaughter. And I had taken him -- taken my client a
voluntary manslaughter cffer already, and he had already
rejected that offer. And it made no sense to me to have
someone testify to scmething to prove what my client had
already turned down. I mean, he had rejected voluntary
manslaughter after we had talked about it, and it's just
not particularly helpful to have him prove the thing we
didn't want. Particularly, given our position was we
weren't there.

So it wasn't simply I can't let him lie. It was,
can't let him lie, so I couldn't tell him what to say,
but, also, what he will say is not going to be -- is not
gonna get us where you want to go. So that's why we

didn't call him.
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Now, this -~ the Hells Angels' business, I don't —--
I don't know where that came from.

Q You don't recall anything about --

A No. There was --

Q ~— Hells Angels-?

A —-- there was nothing about two people or -- or any of
that, or my client being asleep in the car. They had
both gone in, so -- I -- like, I said, I don't recall any
of that.

Q Okay. And did Mr. Lewis's story about what he was doing
at that time differ from what he discussed with you prior
to trialv?

A You mean what he's testified today?

Q Yes.

: No. It's -- I mean, that —- like I said, I think his
story has stayed pretty consistent. He was in bed with
Nicole Cash, was the story he told me, and that's the
story that I believe he's testified to today.

Q Now, did he have one offer on the table, or were there
multiple offers, at some point?

A Well, I believe that there were a couple. So the initial

offer was the 40 years and testify, which is silly, and I
would never -- I —- I don't -- I don't like people
pleading guilty to just straight up to murder, anyway --

or to murder, particularly if they’re gonna testify, too.
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I don't think that's —-- that it makes sense to do that,
because there are some judges that after a trial will
give you 40. So I didn't see that as a -- a viable
offer, and I think I told him that I didn't see that a
viable offer, particularly given we had a defense.

There was a voluntary -- I den't remember there
being a -- a range. There may very well have been, but I
don't remember that, but if there had been I would --
I'11l defer to the 15 to 30, but, again, he didn't -- he
didn't want to take it.

I —- I can't force people to do stuff. I mean, I'm --
I'm bigger than I used to be, but I'm still not very big.
Okay. Do you think that a plea to voluntary would have
been in his best interest?

I mean -- he says he didn't commit any crime, so, no. I
mean, yeah. He -- if he's not guilty; he's not guilty.
and if he's not there, then he didn't commit wvoluntary
manslaughter, so

And, again, Ms. Cash's testimony differed from his story
about what he was doing that night?

It -- it -- and that was something that I was honest with
him from the beginning, was that, you know, we have that
issue.

Now, was there any theories behind where they got the

murder weapon from?
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What do you -- what do you mean?

Do you recall if they had taken a gun or something from
Ms. Cash?

Oh, yeah. I think there was a 9-millimeter that had been
taken, yes.

And do you recall what the basis of the, I guess, armed
robbery would have been?

I believe that the allegation was that they had taken
some the, again, allegedly stolen property. Now, we know
that it was full of stolen property because in the
incident report it says, "This place is full of stolen
property.: We need to return it to the -- the people from
whom it was stolen." So I think that the -- I believe --
as I recall the allegation was that he took stolen
property -- or they took stolen property
contemporaneously with the presentation of the pistcl and
the shcoting and all of that.

Was there any talk about a PT Cruiser that may have been
missing? Do you recall?

There was a PT Cruiser, and I believe Mr. -- they found
it because of Mr., Cash's jail recordings.

Okay.

Which was another reason we didn't want to be tried
together, because there were lots of jail recordings that

were not at all helpful.
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And pretty much immediately after the incident happened,
Mr. Lewis and Mr. Cash went up to North Carolina?
They did. Again, that is where Mr. -- Mr. Lewis worked.
He did lay fiber-optic cable up there.

MS. MARTO: ©One moment, Your Honor.
Do you recall any issues with the indictments, with there
being additional indictments that could have been
challenged?
I don't recall any. I mean, the 3tate gets to indict
people for armed robbery. I mean, if -- if they indicted
him for multiple armed robberies or something, we may
have had an issue. But I don't recall any indictment
being deficient. It's -- it's hard for an indictment to
be deficient inrthis State, frankly.
Now, d¢ you recall the prosecutor using any excessive
leading questions throughout the trial?
Well, I think, yes. So Ms. -— Ms. -- not Scruggs,.but
Ms. Cash —-- sco they had had to subpoena her for the first
trial. They ultimately had to put her in jail, and I
believe they held her in jail on contempt for the first
trial and then through to the second trial. 2and she was
not a particularly cooperative witness, so, I mean, they
-— they -- there were leading questions. Frankly, my
recollection was that -- and you can only object so much,

one, and two, the judge was allowing him to lead her
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because of the unccoperative nature, althcough, again, at
scme point it became too much. But -- but, vyes, I
thought it was excessively leading.

Do you think that any of that leading would have made a
difference in the trial outcome?

I mean, not -- probably not. But, you know, I would have
loved for her to just say, "I want to talk to you," and
stick with that, but that's not what she testified to,

S0

Do you recall the prosecutor using any perjured testimony
at the trial?

I mean, I don't know that he used any -—- I mean, I -- I
don't make that determination. I mean, people testify to
what they testify to, but I don't get to say that that's
true or not unless I have some basis to believe that it's
-— I mean, I know it wasn't what my client said happened.
I don't know that I heard anything that was necessarily
perjured. I don't -- I don't know the answer to that
question, I suppose.

Okay. Do you recall discussing the right to testify at
trial with Mr. Lewis?

I do.

And what -- what was discussed during those discussions?
Well, I don't necessarily remember exactly why we decided

for him not to testify. I think that it was based on the
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fact that it was going to be roughly what -he's testified
to today and there were going to be some problems with
that based on what had already been entered into
evidence. I mean, looking back on it, I probably should
have put him up there, but, at the time, I didn't think
it was necessary, S0

Do you think that he would be determined “incredible” by
the jury?

I don't knew the answer to that. I mean, I just don't
know. There's -- eyewitness IDs are difficult; they're
just difficult. Whenever a person who's been shot says,
"That's the guy who shot me," it's -- it's difficult to
overcoﬁe that --

And -~

-- s0

-- again, Mr. Lewis was living with Casey a few days
prior to the incildent, correct?

Well, I don't know about a few days prior, but, yeah,
they -- they were living together previously, but there
had also been other interchanges, so -- I mean, she knew
him pretty well. Knew him by -- as “Scooter,” I believe.
They were -- somewhat -~ I mean, close isn't really a
word, but they were -- certainly had seen each other
fairly regularly.

Now, did you find anything improper about any instruction
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on the hand of one, hand of ail?
I mean, I don't like it, but -- but, unfortunately, it's
the -- the rule in South Carolina is that that's the —-
the charge. They gave the correct charge; the charge
that's always given in these cases. I mean, I don't -- I
don't care for the charge, but I'm a criminal defense
attorney, so, no. I don't see anything improper beyond
the -- what I think are legitimate reasons for an appeals
court to overrule it, but, no.

M3. MARTO: One moment, Your Honor. No further

questions, Your Honor.

THE COURT: {To Ms. Ross) All right. Cross?

MS. ROSS: Thank you. May it please the Court.

CROSS-EXAMINATION OF MATTHEW SHEALY, ESQ.

BY M3, ROSS:

Q

With this -- with the hand of one and the hand of all
charge coming in and evidencé that the co-defendant had
been tried, what, a menth or two prior and cenvicted, so
the jury sort of knowing that, wouldn't it be worth just
putting up Mr. Lewis and Mr. Cash just because they had
the hand c¢f one, hand of all thing there?

You mean, having to testify?

Uh-huh.

Well -- and, again, looking back on it, I probabkly should

have had him testify, I'll admit that. I couldn't -- I
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mean, for Mr. Cash, again, there would have been some
problems, because the story he's just told up there is
different from the story he told me.

Right.

I think there would have been --

And I understand your ethical duties. I think that the
way that I -- I deal with that is to say, "What would you
testify to?"

Right.

Or, "What -~ what do you have to say?" Or something to
that effect.

Well, I certainly can do that with respect to a
defendant. fhe defendant certainly has the absoclute
right to testify --

Uh-huh.

—-— but whenever it's an actual witness, I think it's
maybe a little bit different. I don't think I can put. up
a witness, particularly after -- I mean, if he had -- if
the story he had told me, after I said, "I can't tell you
what to say. You just need to tell me what happened.™
Uh-huh.

If the story he had told me right after that matched what
he just testified to, then I wouldn't havé necessarily
had a problem putting him up there and saying, "All

right. What happened?"
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Okay. So you're saying you could not?
So the problem is that what -- what he told me happened
would have proven voluntary manslaughter on their -- on
both of their behalves, and my client had already
rejected voluntary manslaughter, so —--
Okay.
-- I didn't want to put up a defense that my client's
already rejected. Does that make sense? I mean —--
And when -- at what point did he reject that veluntary
manslaughter?
Just pricor to the trial, so the week before.
And you didn't go back to him and ask, "Hey. Cash is
here. This is what might come out"?
No. We did talk about what he was going to testify to,
and I told him, "Well, I don't see any reason to —-- to
use him, because he's going to testify voluntary
manslaughter and you didn't want that.”™ I guess I didn't
specifically ask, "Do you want me to go back and ask the
State if they'll reoffer voluntary?" I did not do that.
Qkay.
And maybe I could have and maybe I should have, but he
didn't -- he didn't evidence toc me any desire to take the
voluntary after I talked to him about what Cash had said,
that I can recall.
Did you have any recording or did you write down what
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Cash was telling you at the time when you went and met
with him during trial?
I believe that I did, but I don't have my file. I'm not

with the public defender's office anymore.

Okay. As far as redirect and beyond the scope, is -- is

that sort of -- does that always —-- does the State almost
always have some sort of redirect in trials?
Well, they have the right to redirect, they
don't —--
Sure.
-- always redirect, but —-
Okay.
-- yeah. They —-
I just noticed on this one there just seemed to be a lot
of redirect and sometimes it had nothing to do with what
you had said --
Uh-huh.
-— it was just reliterating their direct.
Right.
And you never objected to that or argued?
I guess not.
MS. ROSS: Beg the Court's indulgence.
Would it -- would it surprise you 1f you did say at the
bond hearing that “this was a very triable case”?

No. I, absolutely, would have said that at the bond
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hearing. I mean, you want to get your client a bond.
You're not gonna say -—-

Right.

-- throw us. You're not gonna say, we're gonna lose this
case in a walkover. I mean, I['11 --

And did you -- did you ever tell -- Mr. Shealy -- I mean,
Mr. Lewis that?

I, prcobably -- yeah. I mean, because it is. 1Like, it
was a -- a case for -- I mean, he says it didn't happen.
I got it. So drug addicts saying it did happen.

Uh-huh.

And we can kick dirt on all of their credibility. I mean
-- and so, yes. I -- I probably did tell him that it was
a triable case.

Okay. Do you think you advised him not to take the
manslaughter, or to turn down the manslaughter?

I doubt that I advised him to turn that down. I don't
know that I said, "Don't take the manslaughter.” I —-
what I probably said -- and this is the ~- the speech
that I give people who tell me they didn't do anything,
but they get an offer that is reascnable, is, "Look, I
understand what you've told me that you didn't commit
this crime. The offer that they've given you is" -- I
guess in this case, "voluntary." &nd, again, I'll defer

to the 15 to 30 range.
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Uh~huh.

“It's 15 to 30. I don't know what happened because I
wasn't there. I can't tell you what happened, but I can
tell you that a jury generally figures out what's -- what
happened, and so if you did it, you probably want to take
this deal. 1If you didn't do it, then you probably want
to have a trial.”

All right.

Because that's generally the ~- that's generally the
speech that I give because, again, I -- I don't want some
-- I -- I just think that if I'm delivering what is a
reasonable offer, but the guy says he didn't do it, I
think I've gotta make sﬁre he understands that to plead
guilty is to plead guilty.

Right.

And then if he says, "Well, I want to take it,"” then I
explain what "North Carc¢lina vs. Alford"

is or --

And so Alford wasn't an option there?

Well, I mean, it would have been an option, so I mean,
that -- that would have been part of the speech, but my
speech on Alford kind of changes depending on the person,
50

All right.

MS. ROSS: Okay. (To the Court) I have no further
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BY MS. MARTO:

Q

gquestions.
MS. MARTO: Just briefly, Your Honor.

REDIRECT EXAMINATION OF MATTHEW SHEALY, ESQ.

So 1f Mr. Lewis testified at trial, he would have been
contradicted by multiple State witnesses, correct?

Well, veah. I mean, it would have been -- I mean,
obviously, Ms. Scruggs would have said -- he would have
been contradicted by Scruggs saying that he's the one who
shot her, and, also, Ms. Cash saying that he wasn't --
that "I wasn't with him that night."

And if Jascn Cash were to testify at the trial, he really
would have only strengthened the State's case, correct?
The State's case as to voluntary manslaughter, not
murder. And, now, as to the armed robbery, I -- I don't
know that, and burglary becomes difficult, because they
were invited in, but then it became a confrontation, and
so -- but that would have been an issue. I don't know
exactly how the jury would have determined that, frankly.
And Mr. Lewis never indicated to you that he desired to
take a plea?

No.

He always wanted to go to trial --

He did.

~— because he was innoccent?
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a Because he didn't do anything wrong, no.
MS. MARTO: No further questions, Your Honor.
M5S. ROSS: I have one -- one briefly, Judge.

RECROSS-EXAMINATION OF MATTHEW SHEALY, ESQ.

BY MS5. ROSS:

Q Just going back: There was circumstantial evidence but
no forensic evidence or anything in this case against Mr.
Lewis, was there?

A Yes. T don't believe so, no.

MS. ROSS: Nothing further, Judge.
THE COQURT: (To the State) Anything?
MS. MARTO: Nothing further, Judge.
THE COURT: All right. fhank you, Mr. Shealy. You
may step down.
THE WITNESS: Thank you, Judge.
(WHEREUPON, the witness was exXcused.}
THE COURT: All right.
MS., MARTO: No further witnesses, Your Honor.
THE COURT: All right. Anything from the parties?

CLOSING ARGUMENTS

MS. ROSS: Judge, I'd only say I shouldn't have said
circumstantial evidence. Obviously eyewitnesses are
more than circumstantial, so I misspoke there, but
there was evidence -- a lot of the robbery evidence

-- the victim had said that my client had robbed
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them, like, the week prior when he moved out, so
that was already -- she had said that she was angry,
she said that they had been robbed by him before.

5o that was sort of questionable, so0 that's where I
was going with that. As far as no blood evidence in
the car or anything like that, none of that link
directly to Mr. Lewis.

I would just argue the points that I made,
initially, at the beginning and ask you to review it
based on those.

THE COQURT: &All right. Thank you. Ms. Marto?
MS. ROSS: Thanks, Your Honor.

CLOSING ARGUMENTS

MS. MARTO: Yes, Your Honor. We would just hold
that this case ultimately hinges upon eyewitness
testimony, as well as the testimony of several other
pecple, including Nicole Cash, who basically refuted
the alibi that he would have proposed. And so we
would argue that Mr. Shealy did cross—-examine these
witnesses, did point out issues with credibility,
but, ultimately, the jury decided the evidence was
sufficient enough to convict. So because of that,
we would hold Counsel as ineffective and you deny
relief (as spoken.)

THE COURT: Thank you. All right. I will take it
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under advisement and let you know my decision.

Thank you, both.
MS. MARTO: Thank you, Your Honor.
MS. ROSS: Thank you.
(Whereupon, the within hearing was

concluded at 11:47 a.m.)

(*This transcript may contain quoted material.

Such material is reprcduced as read or gquoted by the

speaker. )
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IN THE COURT OF COMMON PLEAS
FOR THE SEVENTH JUDICIAIL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

Steven Lewis, #372738, Case No.: 2019-CP-42-02014

Applicant,

V. ORDER OF DISMISSAL

State of South Carolina,
Respondent.

N L T S N

This matter comes before this Court by way ol Applicant’s post-conviction relicf
application filed Junc 4, 2019. Respondent made its return on September 6, 2019, requesting an
evidentiary hearing be convened. An evidentiary hearing was held at the Spartanburg County
Courthouse. Susannah Ross, Esquire, represented Applicant. Assistant Attorney General Chelsey
Marto represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. Co-defendant Jason Cash
testified via Webcx. Counsel Matthew Shealy also testified in person. After reviewing all records
and evidence before this Court, this Court finds Applicant cannot meet his requisite burden of
proof of establishing he is entitled to post-conviction relief and denies and dismisses this
application with prejudice. Findings of fact and conclusions of law are sct forth below.,

Procedural History

Applicant is confined in the South Carolina Department of Corrections pursuant to orders
of commitment of the Spartanburg County Clerk of Court. Applicant was indicted at the August
2015 term of the Spartanburg County Grand Jury for kidnapping (2015-GS-42-03788), murder

(2015-GS-42:03789): a0 attempted murder (2015-GS-42-03790). Applicant was further
SHACU DENE R YIYIg

indicted at the berua#y-cﬂ)lmm for burglary, first degree (2017-GS-42-00523); and armed
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robbery (20 lgf?Gg-JﬁO(%?&)% Widithew W. Shealy, Esquire represented Applicant. Derrick B.
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Bulsa and Nicholas J. Sharpe, Esquires, of the Seventh Circuit Solicitor’s Office, prosecuted the
case. On May 22, 2017, Applicant proceeded to trial before the Honorable J. Derham Cole,
circuit court judge, and a jury. The jury found Applicant guilty as indicted on May 24, 2017.
Judge Cole sentenced Applicant to imprisonment for concurrent terms of life for murder, life for
burglary, and thirty years’ imprisonment for armed robbery. Judge Cole additionally sentenced
Applicant to a consccutive term of thirty years” imprisonment for attempted murder. Pursuant to
S.C. Codc Ann. § 16-3-910, Applicant was not sentenced for kidnapping.

Applicant filed a timely notice of appeal, and a direct appeal was perfected by Robert M.
Dudek, Esquire, filing a brief pursuant to Anders v. California, 386 1).S. 738 (1967), which
offered the following issue:

Whether the court erred by admitting appellant’s jail calls where the relevance of
those calls was substantially outweighed by their unduly prejudicial effect, given
the cursing about irrclevant matters, and untrue hearsay information that a witness
had been murdered that was on those calls, and where the judge erroneously
rcasoned that because appellant did not deny the charges on the jail calls that they
were admissible as statements against intcrest?

The South Carolina Courl of Appeals dismissed Applicant's appeal by unpublished
opinion. State v. Lewis, Op. No. 2019-UP-155 (S.C. Ct. App. filed May 1, 2019). The remittitur
was 1ssued on May 23, 2019.

Summary of Relevant Facts

The Victim’s Testimony
Casey Scruggs testified she lived with her boyfriend, Carey Mauldin, at a home on
Highway 11 for three or four months (R. 189, 207). Scruggs met Applicant (“Scooter”) through
Mauldin, whd\m& Apﬁl:gantatﬂmea, and explaincd he stayed with them for between two

-l :;..U_I\J).J._.|

weeks and a rgonth (I;} 1 80) fy;%s vaguely knew Jason “Drew” Cash and that he drove a
win
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Mazda. (R. 191). Applicant stayed with Scruggs and Mauldin until May 17, 2015, when he stole
their car, drugs, and an LG Vista cell phone and left. (R. 191-93). Mauldin purchased a blue
iPhone to replace the stolen phone. (R. 193-94). Scruggs ncxt saw Applicant on May 22, 2015,
when she woke to the sight of the lights on in the living room and kitchen, and heard Mauldin
tell her “Baby, call 9-1-1.” (R. 194-95). As Scruggs reached for the phone, Applicant ran into the
bedroom, wcaring purple latex gloves. (R. 195). Applicant bound Scruggs’s head, hands, and
ankles with grey duct tape, and taped her mouth. (R. 195-96). After tying her up, Applicant
resumed ransacking the house alongside Cash for two hours. (R. 196). They stolc televisions,
cologne, jewelry, other assorted items, and the PT Cruiser parked in the driveway. (R. 196-97).
Scruggs broke frec of her restraints and fled to the side door to escape but failed. (R. 197).
Scruggs saw Cash loading loot into his Mazda and Applicant retumn to the house. (R. 197).
Applicant saw Scruggs was loose, capturcd her, and dragged her to the bedroom. (R. 197-98).
Applicant shot Scruggs in the back of her head, then ran to the living room and shot Mauldin. (R.
197-98). Applicani and Cash immediately departed. (R. 198). Scruggs, only grazed by the bullet,
got up from the floor and fled to the Turner and Stewart residences. (R. 198-99). She could not
remember the ambulance taking her to the hospital. (R. 199). Scruggs was certain Applicant
invaded her home and tied her up. (R. 199).

On cross-examination, Counscl impeached Scruggs on a varicty of points. Scruggs was
not surpriscd to hear that she misidentificd the day of the week. (R. 200). Scruggs testified that
on May 17, 2015, Applicant stolc a safe that contained drugs, then corrected herself and asserted
Applicant stole only the drugs contained in the safe. (R. 200-01). Scruggs initially denied

ey e

Applicant stolg. anml'ung\eise; b'u@lftespﬁcd Applicant had stolen a Nicole Cash’s pistol. (R. 201).

RN CR TR ER
Scruggs testified she and Mauldm went to bed around 12:30 A M., and that Mauldin received a
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phone call from Cash to arrange a sale of drugs. (R. 201-02). Scruggs woke up roughly thirty
minutes after the call. (R. 202). Immediately after Mauldin told her to call 911, she heard two or
five gunshots, and Applicant tied her up between thirty and sixty seconds later. (R. 202-035).
Scruggs also testified that she saw from her bed that Mauldin was on his knees before Cash, and
that Cash was angry, but she did not hear a gunshot. (R. 204). Scruggs thought Cash was angry at
Mauldin over “some bad drugs . . . or something along that line.” (R. 204-05). Scruggs testificd
only onc gun was used in the attack, and that she was not shot when she was tied up, but was
pistol whipped later and shot only after being dragged to the bedroom. (R. 207-08). When asked
if she could see a vehicle while looking out through a window, Scruggs testified that it was dark
outside and that she could not tell. (R. 210-11). Scruggs testified the house lights were on and
bright when she left. (R. 211-12). Scruggs admitted that Mauldin gave her methamphetamines
and Suhoxone, but initially denied the drugs had any effect on her belore admitting they did and
that she was using meth that day and for days prior to the attack. (R. 212-13). Seruggs also
testified Mauldin possessed several phones and intended to sell “about five” of them. (R. 214-
15).

On redirect examination, Scruggs testificd she believed Mauldin was still alive when she
escaped the house. (R. 217-18). Scruggs knew the pistol stolen by Applicant belonged to Nicole
because Cash told her. (R. 219). Cash pawned the pistol to Mauldin in exchange for heroin. (R.
219). Scruggs initially denied she could tell what kind of gun was used, but then asserted that it
was a Kil-Tec 9mm. {(R. 219-20).

On recross examination, Scruggs testified that people sold things to Mauldin in exchange

Vit ot

for drugs, andma@mu@hoﬁ{lﬁ%rgpeny in the home was itself stolen. (R. 220-21). Scruggs
LONUG 20T
denied beigg with Nicole when she purchased the gun, (R. 221).
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The Neighbaors

Tony Turner, a neighbor, woke around 5:00 a.m. to a loud banging at his door. (R. 82-
83). He opened the door to find Scruggs covered in duct tape and blood[,]” in a monstrous panic.
(R. 84). Turner called the police and unbound Scruggs, who started telling him about “Scooter”
and expressed worry for her child and herself. (R. 84-85). While assisting Scruggs, Tumer
noticed the PT Cruiser was gone. (R. 85-86). Turncr freed Scruggs’ hands but left the head
bindings in place for fear of relicving pressure {rom the head wound. (R. 86-87). Once EMS
arrived after a few minutes, a somewhat calmer Scruggs joined paramedics and was whisked
away to the hospital. (R. 87, 89). After Scruggs was taken to the hospital, and after he gave his
police statement, Turner returned home and showered off the blood splashed on him. (R. 87-88).
On cross-examination, Tumer testified he was never woken by gunshots or serecching tires. (R.
90-91).

Adam Stewart, a neighbor, was woken the morning of May 22, 2015, by his frantic
daughter, who told him someone was beating on the front door. (R. 106-07). Adam could not sce
anybody from within the house but could hear a commotion. (R. 107). Adam and his daughter
went outside to see what was poing on, to where Turner was cutting tape off of a distraughbt
Scruggs, and Scrugps “kept saying that Carey had been shot, Carcy had been shot, he was dead,
he was dead[,]” and further “just kept saying Scooter, Scooter, Scooter done it, Scooter done it.”
(R. 107-08). Adam testified he was unfamiliar with Scooter and Cash. (R. 106). Adam noted that
Mauldin’s PT Cruiser was gone. (R. 106, 108-11).

Tonya Stewarl also testilied to being woken the morning of May 22, 2015, by her

daughter, who ,[ép:ot[cd ‘*‘sor{icbp!dy beating and banging on the {ront door.” (R. 112). When they
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went downstairs and openeéd the front door, they found blood on the front porch and commotion
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near a neighbor’s house. (R. 112-13). Tonya exited out of a side door and went to the scenc,
where Scruggs was duct taped and pouring blood. (R. 112-13). Scruggs “kept saying, well,
Scooter had shot her and Carey.” (R. 113).
First Responders & Law Enforcement’s Investigation

On May 22, 2015, Dcputy Nicholas Hullinger, of the Spartanburg County Sheriff’s
Office (“SCSO™), was directed by dispatch a little after 5:00 a.m. to a residence in Chesnee,
South Carolina, along Highway 11. (R. 70-72). When Hullinger arrived on scene, the ncighbors
had gathered at the house, who directed him inside. (R. 71-72). Hullinger explained he went into
the house with the understanding “that there was someone in the house and thcy were half way
on the couch and half way on the floor|,]”” and that there werc possibly other peoplc in the house.
(R. 72). Hullinger immediately found Mauldin, dead and covered in a blanket, then cleared the
house, finding no one inside. (R. 72-73, 76-77). The housc was ransacked. (R. 77). Hullinger
went outside, separated the witnesses, and directed other arriving officers to take statements. (R.
73-74). Hullinger learned shortly thercafter that Scruggs had already left with paramedics just
prior to arrival. (R. 74).

On cross-examination, Hullinger testified he leamed another person had been into the
house before him and thrown the blanket over Mauldin. (R. 77-78). Hullinger testified that he did
not recall any lights in the house, and that he used his flashlight in clcaring the house. (R. 78).

Zachary Hubbard was a paramedic who responded to the scene. (R. 91-92). On scene,
Hubbard found Scruggs standing in the driveway in a white sheet, drenched in blood, with loose
duct tape a.round her wrists, panicked and trying to spcak. (R. 92-93). Hubbard only lcamed that
Scruggs had bden,shdr aﬁcr 'thcygot to the scene. (R. 93, 96-97). Because nobody could tell

- '
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and lcft the scene. (R. 93). The only light on scene was what shined from the ambulance. (R. 93-
94). Hubbard hooked Scruggs up to an intravenous drip and to a cardiac monitor, then removed
the tape over her mouth, prompting Scruggs to clearly tell Hubbard that Cash and Applicant had
ticd up and shot her and her boyf{riend. (R. 94, 98-99, 101-02). Hubbard dcscribed Scruggs’
wound and cxplained “some type of object had opened up a large portion of the flesh from her
skull.” (R. 101).

Investigator Todd Ruffner, of the South Carolina L.aw Enforcemcent Division, dispatched
to Spartanburg Regional Hospital to check on Scruggs after the shooting, (R. 290-91). Ruffner
found Scruggs upset in the trauma bay of the emergency room. (R. 291). Scruggs told Ruffner
that she had been tied up and shot by Applicant and Cash. (R. 291). Ruffncr later joined officers
at a location in Inman, South Carolina, believed to be Cash’s home, to execute a scarch warrant
and take photographs. (R. 291-93). Ruffner found blue surgical gloves in a filing cabinet in
Cash’s bedroom. (R. 294-95). On cross-examination, Ruffncr affirmed that Scruggs told him she
believed Cash shot her. (R. 296).

Investigator Robert Charles Talanges, SCSO, was the primary forensic officer who
worked the scene. (R. 113-15). Talanges found the door to the sunporch was knocked off its
hinges but was still padlocked. (R. 116-17, 123, 139-40). Bloody smears ran from room to room,
indicating Mauldin was dragged through the house. (R. 118-19, 154-55). Shards and picces of a
broken yellow vase were scattered in the living room. (R. 119). The house was ransacked. (R.
120-22). Spent shell casings were recovered from the living room. (R. 124). A bloodstained

stuffed animal was found ncar where Scruggs had lay, and beneath that was a bullet hole in the

ey vt

PR )
) ety

floor, from which g buletywastecovered,dR. 124-28). Nearby, Talanges found a picee of bluc
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the ceiling, and a projectile recovered therefrom. (R. 128). At least onc¢ round was fired in the
kitchen, the living room, and the bedroom. (R. 155). Talanges recovered four projectiles and
three shell casings from the investigation; the fourth shell casing was never found. (R. 138-39),
Talanges executed a search warrant at a location on Flynn Road following a lead on the PT
Cruiser missing from the scene. (R. 130-31). Talanges found an “impact,” or part of a bumper,
matching to a Chrysler vehicle and recovered it. (R. 131-32). Officers also found a clump of
cloth, beneath which they recovered a ring of keys which included a key to a Chrysler vehicle.
(R. 132-33). Talanges and another detective returned to the original scene with the keys, tried the
keys on the locks to the house, and discovercd they opened the doors. (R. 133-34). Talanges also
cxecuted a scarch warrant on a suspect’s Mazda recovercd from North Carolina, from which he
recovered “a little baggy that had something like drug paraphcmalia in it[.]” (R. 134-35, 150-52).

Despitie the pieces of latex indicating gloves were uscd, Officer Steven Horton, SCSO,
and law enforcement rccovered twenty-six latent fingerprints from the crime scene. (R. 129-30,
150-62). From the twenty-six latent prints recovered from the scenc, thirteen were tdentified by
Courtney Burgess, SCSO, of which one matched to Applicant. (R. 165-69). Of the rcmaining
twelve identified, nine matched to Mauldin, and three matched to Scruggs. (R. 170).

Corporal Brian Ezell, a canine handler with the Guilford County Sheriff’s Office
(“GCSO”}) in Greensboro, North Carolina, converged with twelve to thirteen other officers on an
address in Guilford County on May 23, 2015, following a lcad that Applicant and Cash were at
the property. (R. 221-23). Law enforcement approached the building around 2:00 A.M. and set a
perimeter around the houses. (R. 222-23). When Ezell pulled around to the back of one of the
houscs, Caslyﬂqdmoxit—ﬂy:—backrand g'g:lto the woods, wherc he was apprchended. (R. 223). Despite
calls over a logggpc;klzr\f)0>é5mlg out starting at around 3 A.M., Applicant rcmained in the house
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until the S.W.A.T. team breached the {ront door with explosives sometime around 5:00 to 5:30
AM. (R. 223-24}. After the door was blown off, Applicant “came out and gave up.” (R. 224).

Officer Tracy Nelson, GCSO, photographed the scene after Applicant was arrested. (R.
232-36). Ivy Lawson, a former resident who dated Applicant’s brother and still had property
there, recovered things after investigators finished going through the house, and subscquently
turned over scveral cell phones a few weeks later. (R. 237-51).

Officer William S. Howell, GCSO, reviewed Applicant’s jail calls while he was in
custody in North Carolina, recorded them, and provided three of them at trial. (R. 267-68;
State’s Trial I:xhibit No. 80). As part of one call, Applicant advised Lawson to get rid of
Mauldin’s phone. (R. 259-60; State’s Trial Exhibit No. 80).

Detective Paul Anthony Norris, SCSO, interviewed Cash’s sister, Nicole Cash. (R. 269-
71). After the interview, Norris and other officers searched the house. (R. 271). ITn Junc 20135,
Normis retrieved from GCSO officers a box of evidence recovered from Applicant’s arrest scene,
which included multiple phones. (R. 271-73). Norris met with Scruggs, who identified Mauldin’s
LG Vista and 1Phone. (R. 273-74). Norris subsequently learned that the missing PT Cruiser
might be at a property on Flynn Road, but when law enforcement got there, the only things they
found were a set of keys and the Styrofoam bumper stamped with the model number for a PT
Cruiser. (R. 274-75). Norris and Talenges returned to the original crime scene and found the keys
worked on the doors to the house and storage shed. (R. 275-76). Norris testilicd he sent three
cartridges and four bullets to tbe Greenville County Sheriff’s Office for ballistics analysis and
noted that the perpetrators were suspected to have used a Kel-Tec 9mm, and that the casings

recov.cmdqmrﬁ aﬂ 9mm (R 276). The gun was never found. (R. 290). None ol the latent prints
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killing and Applicant’s capture to conduct mcaningful testing for gunshot residue. (R. 295).
Lindscy McGraw, an SCSO computer forensics investigator, examined the phoncs
recovered and identified them as an “LG Vista model LGD®631 and this Apple iPhone model 5¢.”

(R. 280-82). McGraw pulled data from the phones and determined they both belonged to
Mauldin. (R. 282). Tyler McBee, a records custodian for AT&T, confirmed the number had been
assigned to Mauldin on May 19, 2015. (R. 285-86).

Dr. John David Wren, the forensic pathologist, testified Mauldin suffered a through-and-
through gunshot wound to the head, two through-and-through gunshot wounds to the back, and
one shot to his left forcarm. (R. 333-40). Wren concluded Mauldin bled to dcath. (R. 340). Wren
described the headshot as “a make-sure-he’s-dead type gunshot{.]” (R. 340-41).

James Armstrong, an expert in firearms and toolmark identification from the Greenville
County Sherifl”s Office, could not definitively state the spent cartridges were fired by the same
gun, but that the cartridges and recovered bullets were all the same caliber and could have been
fired by a Kil-Tec 9mm. (R. 345-49). On cross-examination, Armstrong admitted he could not
definitively match the bullets to the casings and explained that he generated a list of no less than
twenty-five different weapons that could have fired the bullets. (R. 349-50).

Cash’s Family and Friends

Tracy Lanning, a fricnd of Cash’s grandmother Emma Cooke, arrived at Cooke’s house
at around 7 A.M. the morning of May 22, 2015, to accompany her to Spartanburg to testify on
behalf of her son. (R. 23, 173, 179). Lanning saw Cash’s car backed up to an outbuilding, doors
open, with Applicant standing in the doorway of the car moving something betwcen the car and
the outbuilding. (R, ]].?3-:.(4f I'ZTH@); Janning and Applicant exchanged looks as she got out of
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truck, and she cxplamed his appearancc as “like I had caught him doing something[,]” even
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though she hadn’t actually seen him move anything. (R. 174). Lanning walked towards the housc
and asked Applicant where Cash was; Applicant replicd that he was inside. (R. 174). As Lanning
walked into the house, she noticed a small black bag laying along the walkway that she assumed
belonged to Cooke, so she scooped it up and carmried it in. (R. 174-78). Lanning showed the bag
to Cooke after making a cup of coffce, where together they found it contained jewelry, little
bottles, and a piece of paper with names and numbers; Cooke denied ownership. (R. 175, 180).
Lanning went downstairs, found Cash in his bedroom, tosscd the bag to him, and promptly
turned around to go back upstairs. (R. 175). As she ascended, Lanning heard Cash and Applicant
discussing where she found it, how she got it, where it came from, and whether she opened or
looked in it. (R. 175). The two nervously called l.anning back down to question her about the
bag. (R. 175-76).

On cross-examination, Lanning testilicd she had not met Applicant before that day. (R.
178-79). Lanning was present at the house when law enforcement searched the property. (R.
180-81).

Clifford Cash, Cash’s father, testified that Cash was living with Cooke in May 2015, and
that he had never met Applicant beforc. (R. 182). Clifford explained Cash was fixing up some
property along Flynn Road, which Cash cxpected to inherit. (R. 183-84). After Clifford lcamed
of Cash’s arrest, he visited the Flynn Road property and found a PT Cruiser in one piece behind
the building, obscured by pallets and tarps. (R. 184). Clifford told the policc about the vehicle
but did not know if they recovered it. (R. 185).

On cross-examination, Clifford could not say if the car was on the property, or where the

- property line was; (R.:}86-87). Clifford could not say if Applicant had ever been at the property.
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Bridpette Nicole Cash, Cash’s sister, met Applicant through drug usc with Mauldin, and
knew him at the time as “Scooter.” (R. 299-300, 304). Applicant was visiting downstairs with
Cash on the date of the killing. (R. 301). Nicole explained Applicant did not have a car, but that
Cash drove a Mazda. (R. 302). Nicole explained that she owned a Kil-Tec 9mm that she
purchased April 30, 2015, and subsequently provided to Mauldin, which Applicant stole from
Mauldin and refused to return to her. (R. 302-04). The Friday night before the killing, Applicant
expressed his desire to rob Mauldin to Nicole and Cash. (R. 315). Nicole was too drugged to
participate in the conversation. (R. 315). Applicant still had Nicole’s gun and was wiping off
bullets, making her nervous. (R. 315-16). She heard the two leave. (R. 316). Nicole saw the two
again the following moming around 7 A.M. and thought they were about to leave for
Greensboro. (R. 316-17). The moming after the killing, before the police arrived and searched
the house, Nicole called Cash and asked where he was; Cash put Applicant on the speakerphone
and reported they were in Greensboro. (R. 317-18). As the police knocked on the door, Nicole
could hear Cash telling her to answer the door as Applicant said she should not. (R. 318). Nicolc
answered the door and admitted she owned a pistol but did not give it to them or teil them where
it was, worried she would get in trouble for not reporting it stolen. (R. 318-19).

On cross-examination, Nicole testificd she thought she met Applicant seven or cight
times but was unsure. (R. 319-20). When confronted with her testimony from Cash’s trial that
she only met Applicant twice, Nicole replied that she had been undcr the influence of pills,
mcthamphetamine, and “pretty much anything” for the preceding decade. (R. 320-21). Nicole
stated the\lj[\prior to going to bed on May 22, 2015, she had been awake for “about five or six

. w .}"," .-‘, |._, Ve

days,tgkl&glﬂ(s%hbtenags in between.” (R. 321). Mauldin was the sole source for Nicole’s
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Applicant was saying, but that she heard him in the background. (R. 323-24). Nicolc denied any
memory of a fight with Cash over the gun but admitted telling Officer Norris as much. (R. 326-
27). Nicole admitted she overdosed at some point but could not remember on which day she
overdosed. (R. 327). Nicole also admitted to receiving gifts in the form of “small items,
perfumes and other things like that™ around the time of the robberics and killing. (R. 328-29).

On redirect examination, Nicole admitted that she was a drug addict, and that she
attempted to get some treatment through a detox center. (R. 331). Nicole denicd being under the
influence during trial and asserted she had not used drugs since she was incarccrated. (R. 331).
Nicole further cxplained the gifts of perfume were provided by Applicant and that she knew he
had stolen them from Scruggs. (R. 331-32).

Current Action Before this Court

In his current PCR application, Applicant allcges he is being held in custody unlawfully
because of incffcctive assistance of counsel in that:

1. Failure to move to dismiss two superseding indictments.
Failure to challenge the multiplicitous indictments.

3. Tailure to object to the severance of a joint trial allowing the prosecution to gain an
advantage from the delay.

4. Failure to object to the prosecution’s excessive leading questions.

5. Failure to object when the prosecutor elicited prejudicial, irrelevant, and highly
inflammatory statements about stolen property.

6. Opening the door into allegations that Applicant stole a handgun from the victim’s
residence prior to the incident.

7. Tailure to recross State’s key witness after the prosecution opened the door to
impeachment testimony regarding bias and credibility.

8. Failure to object to the prosecution’s use of perjured testimony.

9. Tailure to object to the hands of one, hands of all instruction.

10. Failure to request specific instruction to require the jury to find unity clement where
Applicant and codefendant conspired together but were tried scparately.

11. Cumulative error.
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a. Failure to properly cross-examine witnesscs, especially Casey Scruggs.
1. Failure to impeach her with prior convictions.

b. Failure to highlight discrepancies between his and his co-defendant’s trial.

c. Failure to challenge duplicative indictments.

d. Failure to object to excessive leading.

e. Failure to explain the sentencing range Applicant’s exposed to.

f.  Failure to requcst change of venue.

g. Failure to object to a severed trial.

h. Failure to move to reconsider the sentence.

i. For opening the door to testimony about Applicant stealing a handgun.

j. Failure to show Applicant all discovery prior to trial.

k. For discouraging Applicant from testifying at trial.

. For discouraging Applicant from pleading.

m. Failure to call Jason Cash to testify.

All other allegations raised in his initial application and amendments are deemed waived
and abandoned and, accordingly, will not be addressed in this order.

Summary of the Testimony

Applicant Testimony

Applicant testified that he felt that Counsel did not have his best intercst at hand. He
stated that Counsel was unable to do the things he asked of him. For example, Applicant stated,
he questioned witnesses, but did not do so properly. He stated that he thought Counsel did not
properly cross-cxamine Casey Scruggs in particular. He stated that he wanted Counsel to
question her about her bad check charges, but that the witness lied on the stand. He stated tbat
she admitted to this at Cash’s trial, but not his.

Applicant stated that Counsel told him he should expect to receive a fifteen-year
sentence. He stated that Counsel did not push discrepancies in testimonies between his and his
co-defendant’s trial enough. He stated that he and Cash had separate trials. He stated that Cash
decided he would noE %esf}t{fyagamsl him. He stated he did not threaten Cash into deciding not to
testify. He sté&édf{b%%@]{géﬁtiﬁﬁﬁﬁvc indictments for kidnapping and armed robbery that
should have beén:@isiiissgd. Eistd{dd that there was excessive leading throughout his trial. He
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stated that Counsel provided some witnesses with answers.

Applicant testified that his understanding of hand of one hand of all was that if he knew
or saw anything within the vicinity of his co-defendant, he was also guilty. Applicant stated that
everyone on the jury knew about the case and onc of the jurors knew a solicitor. Applicant stated
he asked about a change of venue, but Counsel did not make this request. He stated Counsel
never moved for a mistrial. He testified that his attomey brought up the gun, cven though one
was never found. He stated he thought he was prejudiced by Counsel’s deficiencies. Applicant
stated that Counscl never moved to reconsider the sentence or conviction.

Prior to apprehension by the police, Applicant stated he was asleep on the couch and that
no one knocked on the door. He stated he awoke to find the door lying beside him. Applicant
stated the State took advantage of the fact that there were forty officers involved during closing.
He stated that he revicwed part of his discovery leading up to trial. Applicant testificd that
Counsel told him it would not be beneficial for him to testify at trial. He stated that he did not
think Counsel] had his best interest at heart, that he turned his back on him at tnal, and talked him
into procecding forward at trial.

On cross-examination, Applicant testificd that the incident consisted of someone being
shot and killed and another just shot as a part of an attempted murder. He stated that he knew
both the victims and that he had previously staycd with one of the victims for a brief period. He
stated that one of the victims survived and testified at trial. He stated that the victim identified
him as a perpetrator because she had a grudge against him. He statcd that the surviving victim
was interested in him romantically, but he shot her down. e stated that Counscl cross-examined
the victim at t;}a}{)ﬁtdl.lqihot.therng he did an cffective job. He stated that he wanted to be tried

P—my

R RIS IRV I I R . '
with Cash and Stated that he was unsure whether Cash committed the crime or not. He stated he
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was not present at the shooting. He stated he was found guilty at trial. Hc stated that Cash
initially made a statement against him. After the incident, Applicant stated that Cash took him
back to North Carolina, where he fell asleep and was ultimately apprehended. He stated that the
murder weapon was a 9-millimeter pistol. He testified he was unsure where the gun was
retricved.

Cash Testimony

Cash testificd he was available to speak as a witness at Applicant’s trial, but never
testificd. Cash testified that Applicant never left the vehicle and stated that neither one of them
was the shooter. Cash testified he went inside the home to do a drug deal while Applicant slept in
the car. Cash testified that he wrote a letter to Applicant stating he was willing to testify at
Applicant’s trial. Cash testified that Counsel decided not to call him to testify at the trial.

On cross-examination, Cash stated he was with Casey Scruggs throughout the wholc
incident. He stated he thought Casey lied on him because she held grudges against him and
Applicant because they rejected her romantic advances. Cash testified that he thought the Hells
Angcls were the people that shot the victims. He stated that he thought Casey may have killed
the deceased victim. He testified that there was no blood or gunshot residue on him or Applicant.
Cash acknowledged that there was no mention of Hell’s Angels lcading up to trial, but stated
they threatened the surviving victim. Cash testified that he met with Counsel and discussed his
potential testimony. Cash testified that Applicant was aslcep. He stated he stayed with Applicant
becausc they had to work in the moming. He stated he went to the home to buy drugs. Ie stated

that he and Applicant left the home before the shooting occurred.
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multiple times and went over the facts, bond, and discovery. Counsel testified that he thought
this case was triable. Counsel testificd that Applicant always alleged he was in bed at the time of
the incident. Counsel stated that Applicant always stated he did not know what happened. He
stated that the motive of the crime was theft. He stated that the surviving victim identified
Applicant and Cash.

Counsel testified that his strategy concerning cross-examining Casey was to show she
was lying. He testified that she was not a {avorable or cooperative witness for the defense. He
stated that any lcading of this witness likely did not have an impact at trial.

Counsel testified that he never wanted Applicant tricd with Cash becausc Cash had
mountains of evidence against him. He stated that there was a greater chance of being found not
guilty if Applicant was tricd by himself. Counsecl testified that there was not a reason to change
venues and did not think such a request would be successful. Counsel testified he did not pursue
a post-trial motion because he did not think it would be successful and the issuc should be raised
on appeal instead.

Counsel testified that Casb informed him that he was sold some bad drugs, that a
shooting occurred, and Applicant was involved in all of it. He stated that if Cash testificd, the
best option Applicant had was being found guilty of voluntary manslaughter. He stated that
Cash’s testimony would not have been helpful in Applicant’s casc. He stated that Applicant
rejected all plea offers. He stated that Cash’s testimony at the PCR hearing was different from
what he stated it would be prior to trial.

Counsel testificd that he did not recall hearing about Hell’s Angels leading up to trial.
Counsel testified that there was stolen property involved in this crime and a 9mm was taken.

Counsel testified that Applicant and Cash took off to North Carolina tmmediatcly following the
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crime because Applicant worked in North Carolina.

Counsel testified that he did not see a problem with the indictments and that it is difficult
for an indictment to be wrong in South Carolina. Counset testified he did not think Applicant
testifying would have been a good idea, though stated that maybe he should have called him in
hindsight. Counsel testified that he is not a fan of the hand of one hand of all theory, but that that
was rooted in his perspective as a criminal defense attorney.

On cross-examination, Counsel stated that Cash’s proffercd testimony would have
resulted in both men being found guilty of voluntary manslaughter. He stated that this was not
preferred, since Applicant previously rejected a plea offer to voluntary manslaughter. He stated
that his testimony at the PCR hearing was different than what he was told before trial.

On re-direct, Counsel testified that Applicant’s testimony would have been refuted by the
State’s witnesses. On re-cross, he testified that there was only circumstantial evidence in this

casc.

Findings of Fact and Conclusions of Law

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. Before this Court are the Spartanburg
County Clerk of Court Records, Applicant’s South Carolina Department of Corrections Records,
the trial transcript, direct appeal records, and this PCR action’s records. This Court has further
had the opportunity to observe each witness who testified at the hearing, and to closely pass upon
their credibility. This Court has weighed the testimony aecordingly. Set forth below are the
relevant findings of fact and conclusion of law as required by South Carolina Code Annotated
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Ineffective Assistance of Counsel

In a PCR action, the applicant bears the burden of proving allegations contained in the
application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). When an applicant asserts
ineffective assistance of counsel as a ground for relief, the applicant must show “counsel’s
conduct so undermined the proper functioning of the adversarial proccss that [it] cannot be relied
upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668, 686 (1984);
Butler, 286 S.C. at 442, 334 S.IE.2d at 814. Ineffective assistance of counsel is governed by the
Sixth Amendment, as explained by the United States Supreme Court in Strickiand v.
Washington.

Pursuant to the first prong of the Strickland analysis, the applicant must prove defense
counsel’s performance was deficient. /d. at 686; Cherry v. State, 300 S.C. 115, 117, 386 S.1:.2d
624, 625 (1989). To show deficiency, the applicant must prove by a preponderance of the
evidence that counsel’s actions fell outside of the zone of “rcasonableness under prevailing
professional norms.” Strickland, 466 U.S. at 688. See aiso Rule 71.1(c), SCRCP (“The applicant
has the burden of establishing his cntitlement to relief by a preponderance of the evidence.”™).
Reasonableness is determined by the “variety of circumstances faced by defense counsel or the
range of legitimate decisions regarding how to best represent a criminal defendant,” and the
scope of the reasonablencss inquiry is limited to facts counsel had available at the time of
representation. /d. at 689. “Counscl is strongly presumed to have rendercd adequate assistance
and made all significant decisions in the exercise of reasonable professional judgment.”
Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S. at 690). Judicial scrutiny

of counsc;l &peq'ﬁggrnanw memayns highly deferential towards defense counsel with a strong
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in virtually “countless” ways. Strickland, 466 1).S. at 688-89.

Second, counsel’s deficient performance must have prejudiced the applicant so that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 S.C. at 117-18. “A reasonable probability is
a probability sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694.
The court makcs this determination based upon the totality of the evidence. /d at 695.
Realistically, this matters ““only in the rarest case™ because ““|t]he likelihood of a different result
must be substantial, not just conceivable.” HHarrington v. Richter, 562 U.S. 86, 111-12 (2011)
(quoting Strickiand, 466 U.S. at 697).

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. Strickland, 466 U.S.
at 696. A courl need not first determine whether counsel’s performance was delicient before
examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is
casier to dispose of an ineffcctiveness claim on the ground of lack of sufficient prejudice, that
course should be followed. /d. at 696-97.

Failure to Properly Cross-Examine Witnesses

Applicant claims Counscl was ineffective for failure 1o properly cross-examine the
witnesses, especially Cascy Scruggs. “Where trial counsel articulates a valid reason for
employing a cerlain trial strategy, counscl will not be deemed ineffective.” McKnight v, State,
378 S.C. 33, 43, 661 S.E.2d 354, 359 (2008) (citing Roseboro v. State, 317 S.C. 292, 294, 454
S.E.2d 312, 313 (1995)). Counsel can be deficient when cxamining witnesses if they fail to elicit
leﬁlm%%eyto ;é_;‘[.'llqt:_i\.t.iﬂg\ner’s defense. Miller v. State, 379 S.C. 108, 116, 665 S.E.2d 596, 600
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(finding counsel was deficient in failing to elicit testimony about similarities between armed
robberies from a witness who could corroborate where the applicant’s key defense was third
party guilt).

Counsel credibly testified that his approach when cross-cxamining Scruggs was to paint
her as dishonest before the jury. This Court finds Counsel achicved that goal. Additionally,
Applicant failed to show what she could have been cross-examined on, but was not, or how that
alleged failure resulted in a different outcome at trial. Accordingly, because Applicant failed to
cstablish both defictency and prejudice, relief is denied on this ground.

Failure to Highlight Discrepancies between Trials

Applicant claims Counsel was ineffective for failure to highlight the discrepancies in
testimonics of witnesses between Cash’s trial and his. This Court finds Counsel’s approach in
cross-cxamining witnesses rcasonable and concludes that it was oficn based on pointing out
inconsistencies and otherwise impeaching the credibility of those witnesses. Additionally,
Applicant has not pointed to anything specific that Counsel could have highlighted that would
have impacted the outcome at trial. Accordingly, relief is denicd.

Failure to Challenge Indictments

Applicant is alleging he is entitled to PCR relicf because Counscl was ineffective for
failing to challenge the indictments. Challenges to the indictment must be raised before a jury is
sworn in. S.C. Code Ann. § 17-19-90 (2003). If non-jurisdictional defects apparent on the face of
the document arc not raised before then, they are waived. Tooks v. State, 353 S.C. 48, 577
S.E.2d 211, (2003), overruled on other grounds by State v. Gentry, 363 S.C. 93, 610 S.E.2d 494

(2005) State‘vch‘,.'ung, 243 S C 187, 133 S.E.2d 210 (1963). Sufficiency of indictment is found
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when the offense is stated w1th enough specificity that the court knows what judgement to
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announce and the defendant knows what he has to answer to and whether he can plead acquittal
or conviction upon it and whether it apprises defendant of offense that is intended to be charged.
State v. Gentry, 363 S.C. 93, 610 S.I5.2d 494 (2005) citing State v. Wilkes, 353 S.C. 462, 465,
578 S.IE.2d 717, 19 (2003).

Counsel credibly testificd that he did not see anything wrong with the indictments and he
did not think a challengc to the indictments would be success{ul. However, cven if there was
something faulty with the indictments, the right to challenge them has been waived. Accordingly,
relief is denied on this ground.

Failure to Object to Leading

Applicant claims Counsel was ineffective for failure to object to the State’s leading
questions. This Court finds Counsc] credible in his assertion that he did not think any I¢ading
questions asked affected the outcome at trial. Applicant failed to meet his burden of proving
prcjudice and, accordingly, relief is denied on this ground.

Failure to Request a Change of Venue

Apphicant claims Counsel was ineffective for failure to request a change of venuc.
Counscl credibly testified that there was no basis for a change of venue and that he thought il one
was requested, the request would be denied. Accordingly, relief is denied on this ground.

Failure to Object to Severed Trial

Applicant claims Counsel was ineffective for failure to object to the severcd trial between
him and his co-dcfendant, Jason Cash. However, Counsel’s reasoning for wanting a scvered trial
was compelling; Cash had a wealth of evidence against him and he did not want his client being

implicated in the grime;more than he already was. This was a rcasonable decision on Counsel’s
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trial did not prejudice Applicant in the least. Accordingly, relicf is denied on this ground.
Failure to Explain Sentencing Ranges

Applicant claims Counsel was incflective for failure to explain the sentencing ranges.
Even if true, this Court cannot find how Applicant could have been prejudiced from this.
Accordingly, relief is denied.

Failure to Show All Discovery

Applicant claims Counsel was ineffective for failurc to review discovery with him.
Counsel credibly testificd that he met with Applicant to review the discovery multiple times.
Applicant failed to show what he thought was not reviewed with him, how it was important, or
how it impacted trial. Accordingly, reliet is decnied on this ground.

Failure to Move to Reconsider the Conviction and Sentence

Applicant claims Counsel was incflective for failure to move to reconsider the conviction
and scntcncé. Counsel credibly testificd that he did not think a motion would be successful and
thought any issues that could be raised in a post-trial motion should be raised on appeal instead.
This is a reasonable decision and Counsel is not found dcficient as a result. Additionally, because
there was no showing that the motion would have becn successful, no prejudice is found.
Accordingly, relief is denied on this ground.

Discouraging Applicant from Testifying

Applicant alleges Counsel was incffective for discouraging Applicant from testifying.
“The decision to testify or not is a perilous one. If a defendant does not testify, he foregoes the
opportunity to teil the jury his version of events. Howevcr, if a defendant chooscs to testify, he
subjeclsf }dumself Epc,rqss-ﬁxamglanon, including possible impeachment with prior convictions.”

Mt iiive
Brown v. Sidie, 340'S.C. 390, 594, 533 S.E.2d 308, 310 (2000). “If a defendant chooses not to
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take the stand in his own defense, the tnal judge must, if requested, instruct the jury that the
defendant’s failure to testify cannot be held against him or considered by the jury in any manner
during its deliberations.” Id. “A defendant’s decision to testify or not must be made with
knowledge of the consequences of cither choice.” /d.

Applicant was engaged in a thorough colloquy about his right to testify. (Tr. 352-54).
Thercafter, Applicant elected not to testify. (Tr. 354). Based upon the transcript, Applicant
scemingly knew what he was doing by electing not to testify, and this decision was madc
voluntarily. Though Counsel testified that looking back he would have encouraged Applicant to
testify, this comment was made with the benefit of hindsight. See Yarborough, 540 U.S. at 8
(“The Sixth Amendment guarantces rcasonable competence, not perfeet advocacy judged with
the benefit of hindsight.”). Counsel’s advice at the time was reasonable. Further, this Court
declines to find that Applicant’s testimony would have made a difference at trial. Specifically,
this Court agrees with Counsel’s assertion that had Applicant testified at trial, his testimony
would have been refuted by the State’s witnesses. Accordingly, relief is denied.

Opening the Door — Stolen Handgun

Applicant claims Counsel was ineffective for opening the door to testimony concerming a
stolen handgun. This Court fails to find an objectionable basis from which Counsel could have
objected. Howcver, even if this was objectionable, this Court declines to find it prejudiced
Applicant at all, given the strength of the State’s case against him. Accordingly, relief is denied.

Discouraging Applicant from Pleading

Applicant claims Counsel was ineffective because he discouraged Applicant from

pleadmgICp.l}uls};I.}qfﬁc'l;jliF}:cEgsjlﬁcd that he told Applicant he should plead if he was guilty and
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go to trial if he was innocent. Counsel also credibly testificd Applicant always maintained his
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innocence and, consequently, he would never tell him to plead while innocent of the crime. This
is reasonable and Applicant cannot mect his burden of proving prejudice on this claim.
Accordingly, reltef is denied.

Failure to Call Jason Cash to Testify

At a minimum, counsel must interview potential witnesses and make independent
investigations regarding the facts and circumstances of the case. Ard. v. Catoe, 372 S.C. 318, 642
S.E.2d 590 (2007). To show counsel was incffective by failing to call a witness, the witness(es)
must be produced at the PCR evidentiary hearing or their testimony must otherwise be presented,
consistent with the rules of evidence. Glover v. State, 318 S.C. 496, 498-99, 458 S.E.2d 538, 540
(1995). Mere speculation regarding the witness’s testimony is insufficicnt to establish prejudice.
Clarkv. State, 315 S.C. 385, 434 S.E.2d 266 (1993).

“In most PCR cases in which the applicant seeks relicf for trial counsel’s failure to call
witnesses, the PCR court’s analysis—and the analysis by the appcllate court—is focused on the
strategic considerations of counsel in balancing the potential benefits of calling a particular
witness against the identifiable risks.” Buckson v. State, 423 S.C. 313, 320, 815 S.E.2d 436, 440
(2018).

Counsel’s performance is not deficient if he decided not to present a witness as a tactical
and strategic move, nor if the witness was unlikely to appear or present testimony that could
have made a difference at trial. See e.g. Smith v. State, 404 S.C. 493, 502, 745 S.1:.2d 378, 383
(2012) (finding that counsel was not deemed ineffective when petitioner failed to introduce any
evidence that cstabllshed pre]udkce to the petitioner); Edwards v. State, 392 S.C. 449, 457-58,
710 S.E.2d 60, ﬁ&@ﬁi;l’) (hféhnjg that counsel was not ineffective because the witness could not
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testimony and he knew the petitioner’s statcment to the police would be entirely consistent with
the supposed witness’s statcment at trial); Glover, 318 S.C. 496, 498, 458 S.1:.2d 538, 540
(1995) (finding that counsel was in deficient by failing to call all alibi witnesscs when two
witnesses who testificd did not establish the alibi).

Further, prejudice will gencrally be found if the testimony was significant and favorable
enough to the Applicant so that the trial proccedings results may have been different because of
the testimony. See e.g. Lounds v. State, 380 8.C. 454, 670 S.E.2d 646 (2008) (finding that
counsel was deficient by [ailing to call witnesses, for no other reason than lack of preparation,
that may corroborated with the defendant or bolstered his credibility so that the findings at trial
could have been favorable to the defendant); Thomas v. State, 308 S.C. 123, 417 S.E.2d 531
{1992) (finding that uncalled witness’ testimony would have cast doubt on the sole witncss’
identification of the petitioner and, thus, would have made a difference at trial).

Based upon Cash’s testimony at the PCR hearing and Counsel’s subsequent testimony
about the decision not to call Cash, this Court finds that Counsel’s decision not to call Cash to
testify was reasonable. Cash would not have been a helpful witness to the defense, as he has
significant credibility issues and his narrative about the Hell’s Angels is unbelievable.
Accordingly, if he was called, he would not have changed the outcome at trial. Relief is denied
as a result.

Conclusion

Based on all the forcgoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application., léég_fqm,tllm PER application must be denicd and dismissed with prejudice.
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- 576

days of receipt by counsel of the judgment entry’s written notice to secure appropriate appellate
review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991),
an Applicant has the right to appellate counsel’s assistance in sceking review of the denial of
PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek appellate review, PCR
counsel must serve and file a notice of appeal on Applicant’s behalf. Your attention is directed to
South Carolina Appellate Court Rule 243 for appropriate appellate procedures.

IT IS THEREFORE ORDERED:

1. The PCR application be denied and dismisscd with prejudice; and
2. Applicant be remanded to the custody of Respondent.

AND IT IS SO ORDERED this léu day of ﬁgry( 42023,
A Yo

"MORGAN q
Presnclmg Judge
Seventh Judictal Circuit

EM%’ South Carolina.
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