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 1                P R O C E E D I N G S

 2                        * * *

 3             THE COURT:  We're going to do a status

 4        on Childers.  All right.  So let's do that

 5        before we take a break and then go to

 6        Tibbs.  All right?

 7             This is the Payne & Keller situation.

 8        And basically, what I understand that I

 9        have in Payne & Keller is two filings, one

10        by Mr. Wes Sawyer and one by Mr. Todd

11        Carroll, in which -- the case of which they

12        say:  You were too restrictive about

13        signing your order.  We want you to reopen

14        this matter.  And we also think since we've

15        appealed certain things, that you don't

16        have any status to do anything.

17             So that's kind of where we stand now.

18        And I received Mr. Sawyer's filing first.

19        So the order of things is this:  I will

20        first turn to Mr. Sawyer and ask him to

21        present, and then I will turn to

22        Mr. Carroll.  And, Mr. Robinson, I will

23        then turn to you to answer both of them

24        rather than to take them up separately.  Is

25        that okay?
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 1             MR. ROBINSON:  Certainly, Your Honor.

 2             THE COURT:  Very good.

 3             Mr. Sawyer.

 4             MR. SAWYER:  Your Honor, it's a

 5        pleasure to see you again.  Wesley Sawyer.

 6        I represent a number of third-party

 7        defendants:  AIG Property Casualty Company,

 8        Lexington Insurance Company, National Union

 9        Fire Insurance Company of Pittsburgh,

10        Berkshire Hathaway Specialty Insurance

11        Company, and The Continental Insurance

12        Company.

13             For purposes of this motion, I have

14        given the court reporter my card with all

15        of those appearances.

16             And, Your Honor, my understanding is

17        today is an informational session is the

18        way it was presented to us yesterday when

19        we were asked to come.  So I'm not quite

20        sure what -- what the agenda is today.

21             THE COURT:  Here's what I want to

22        know, Mr. Sawyer, is how you want me to

23        proceed, because maybe it's even better to

24        have Mr. Carroll speak first rather than

25        you.
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 1             Your contention is that a fuller

 2        hearing should have preceded doing anything

 3        further about Payne & Keller.

 4             MR. SAWYER:  Yes.  Our first and

 5        foremost contention is Rule 205, which we

 6        stated Mr. Lee argued that with you in

 7        July.  I think he's the best person to

 8        argue that because he had a long colloquy

 9        with you on that in July.

10             THE COURT:  Right.

11             MR. SAWYER:  After 205, this Court

12        stated in July that if the case came back

13        from the Court of Appeals, it would

14        reconvene a hearing.  The Court's order

15        that's on appeal also stated there would be

16        an opportunity for discovery on these

17        actual constructive fraud issues.  None of

18        that has taken place.

19             THE COURT:  Right.

20             MR. SAWYER:  So our position is, even

21        if 205 didn't apply and this matter was

22        properly with the Court, it's premature

23        because we haven't had the chance for

24        discovery and because we were told to, you

25        know, reconvene a hearing.

App. Vol. IV 006



Childers

EveryWord, Inc. Court Reporting Page: 7 www.EveryWordInc.com

 1             And then we have all of our other

 2        items we've raised in the motion, which my

 3        understanding is we're not arguing motions

 4        today.

 5             THE COURT:  Sure.

 6             MR. SAWYER:  So I don't want to get

 7        into the nuances and details because I

 8        don't think it's the time to do that,

 9        Your Honor.  But those are our -- our

10        concerns, Your Honor.

11             THE COURT:  Right.  All right.  And --

12        all right.  I'll hear from everybody before

13        I give you any insight as to what I did and

14        why I did it.  But let's hear from

15        everybody about why 205 essentially says

16        set aside anything you've done and wait

17        upon further advices from the Court of

18        Appeals.

19             MR. SAWYER:  Certainly.  And --

20             THE COURT:  That's basically the

21        position you-all have taken?

22             MR. SAWYER:  It is.  And we've cited

23        the Stokes Graves case as the key case and

24        all the cases that I also cite to apply.

25        But, again, I think it's best for me to
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 1        defer to Mr. Lee since he took the lead on

 2        that argument in July.  You had a one-hour

 3        conversation with him about it.  So I don't

 4        want to steal his thunder, Your Honor.

 5             THE COURT:  Okay.  Very good.  And of

 6        course, for the record, and for the benefit

 7        of the court reporter, please say who you

 8        are and who you represent.

 9             MR. LEE:  Yes, Your Honor.

10             Good morning.  Harry Lee for the

11        Travelers -- Travelers third-party

12        defendants in the Childers matter.

13             THE COURT:  And, there again, the

14        court reporter is for your benefit.

15        This -- this discussion, which could take

16        place in several of these cases, but is

17        taking place right now in Childers against

18        Davis Mechanical, 2021-CP-40-03484, and in

19        a case which has been appealed and bears

20        Appellate Case Number 2023-000727 before

21        the Court of Appeals.  Mr. Lee.

22             MR. LEE:  Thank you, Your Honor.

23             And I take to heart the informational

24        nature of this, not an argument nature of

25        this.
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 1             THE COURT:  Yes.

 2             MR. LEE:  So -- so --

 3             THE COURT:  I'm just trying to get

 4        some focus on what I need to do, if

 5        anything, further right now to protect

 6        everybody's position in this matter.

 7             MR. LEE:  Right.  And Mr. Sawyer is

 8        correct.  There is the jurisdictional

 9        issue.  There were also some procedural

10        issues that were all discussed with

11        the Court over the summer.  They've been

12        cited -- the transcripts and so forth

13        have been cited in the motion for

14        reconsideration, which is before the Court.

15             And that's what's before Your Honor

16        at the moment, is the motion for

17        reconsideration.  There is a motion to

18        enforce Rule 205, which is with the Court

19        of Appeals.  And those are the two things

20        informationally that need to be dealt with.

21             Now, Your Honor may want to delve into

22        if the Court -- if this Court wants to

23        consider the motion for reconsideration and

24        whether it wants to practically decide what

25        to do.  That's what I hear Your Honor
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 1        saying.

 2             And the concern we would have is the

 3        motion to reconsider -- the order behind

 4        the motion to reconsider issue needs to be

 5        vacated for purposes of dealing with the

 6        issues that Mr. Sawyer raised, which would

 7        be a hearing -- an actual hearing on

 8        that -- on that proposed order and/or

 9        discovery before we got to that hearing on

10        that proposed order.

11             But you would have to vacate the order

12        of termination in order for us to get

13        there.  And that's what the motion for

14        reconsideration certainly asked to have

15        happen.

16             The Court of Appeals may act on the

17        jurisdictional point, and when they -- when

18        and if they do, we'll find out, I guess,

19        and we'll maybe be informed by that.  But

20        in the meantime, as far as answering

21        the Court's question as to what to do, we

22        believe that the order should be vacated

23        and there should be another hearing set and

24        discovery committed to lead up to that

25        hearing so we can have a proper argument on
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 1        the order.

 2             THE COURT:  And just to be clear which

 3        order we're talking about --

 4             MR. LEE:  I apologize, Your Honor.

 5             THE COURT:  Just to be clear which

 6        order we're talking about, there was an

 7        order that was initially filed by me that

 8        was then appealed.

 9             MR. LEE:  Well, we should back up,

10        Your Honor.  You're right.  There was an

11        order on -- on the motion to dissolve the

12        receivership.

13             THE COURT:  Right.

14             MR. LEE:  That order had -- went final

15        and has been appealed.  Then there were --

16             THE COURT:  And that motion to

17        dissolve -- the order on the motion to

18        dissolve was signed by me when?

19             MR. LEE:  March of this year,

20        Your Honor.

21             THE COURT:  Yeah.

22             MR. LEE:  And it's been on appeal.  It

23        is -- it is about to be briefed.  The

24        concern with the briefing is there's now a

25        new order actually acting on the revocation
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 1        and letting the receiver do that, which we

 2        believe runs afoul of the matters on appeal

 3        in the first order.

 4             And now we don't know -- we have

 5        concerns about what's actually going to be

 6        appealed, what the record is.  We now have

 7        a certificate -- a new certificate from the

 8        Texas Secretary of State that was based

 9        upon an order that wasn't even ten days old

10        and wasn't even effective.  I don't want to

11        argue any of that.

12             I guess the question really is:  Will

13        the Court reconsider vacate the order on

14        termination so that there can be a hearing

15        as the Court said it would do and there

16        would be discovery as the Court said there

17        would be an opportunity to do.

18             In the meantime, we may find out from

19        the Court of Appeals whether any of this

20        should be happening because of the lack of

21        juris -- the potential lack of

22        jurisdiction.

23             THE COURT:  Got it.

24             MR. LEE:  That's -- that's how I view

25        this.
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 1             THE COURT:  Okay.  Mr. Robinson.

 2             MR. ROBINSON:  Your Honor, Jonathan

 3        Robinson from Smith Robinson here in

 4        Columbia on behalf of the receiver for

 5        Payne & Keller.

 6             Your Honor, when I saw this on the

 7        agenda as informational session, I went

 8        back through the record.  And with

 9        the Court's permission, I would like to

10        address both the information and

11        misinformation that perhaps had been

12        presented.

13             The filings this week by the carriers

14        and what appears to be their newly elected

15        leader, Travelers, and its counsel, are the

16        latest examples of the serial filings that

17        we have seen over the last couple of years

18        and the ones that we have become accustomed

19        to.

20             Your Honor, not only are -- do the

21        filings misrepresent the facts and the law

22        by omissions or otherwise, they have

23        vaulted the level of rhetoric and the

24        efforts to obstruct and disrespect

25        this Court and the appellate courts to a
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 1        level I have not seen before.  And this --

 2        there's been a lot that's happened over the

 3        last couple of years.

 4             First, Your Honor, I want to address

 5        an order from the Court of Appeals, which I

 6        believe you have a copy of, September the

 7        8th.  I have a copy of it, if I may hand it

 8        up.

 9             THE COURT:  Certainly.  I'm very

10        familiar with it, as you might imagine.

11             MR. ROBINSON:  As this Court might --

12        may recall, after a series of hearings --

13        and I say "series" because -- after a

14        series of hearings -- somebody heard

15        "Siri."

16             After a series of hearings -- and I

17        say "series of hearings" because you've

18        taken this matter up, the issue of the

19        potential fraud involved in the dissolution

20        as far back as -- the motion was filed

21        initially to dissolve in January.  You

22        denied the motion in -- in March of this

23        year.  You had a hearing in Charleston in

24        July of this year.  You had another hearing

25        in Columbia on August the 21st of this
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 1        year.  And here we are again, Your Honor.

 2             So at the conclusion at the last

 3        hearing we had on this issue of --

 4        regarding the fraudulent dissolution,

 5        either by way of the carrier's motion to

 6        dissolve or by way of the plaintiff's

 7        motion to reconstitute based on the

 8        constructive fraud, you asked us at the

 9        last hearing for clarification on your

10        abilities to rule on matters and on whether

11        any automatic stays would impact your

12        ability to rule and on these proceedings

13        and on the receivership itself.

14             In response to that, Your Honor, on

15        behalf of the receiver, we filed a motion

16        to clarify with the Court of Appeals.  You

17        know, I heard just now that we need more

18        discovery; we need an opportunity for a

19        hearing.  And I have heard that every time

20        that this has been taken up before you.

21             So we filed a motion to clarify.  And

22        the carriers filed a response to that

23        motion.  The carriers -- Mr. Carroll filed

24        a response along with his co-counsel on

25        behalf of Travelers.  Mr. Sawyer filed a

App. Vol. IV 015



Childers

EveryWord, Inc. Court Reporting Page: 16 www.EveryWordInc.com

 1        response on behalf of the clients that he

 2        indicated he represents today.

 3             So we briefed it.  We asked for the

 4        clarification.  We provided a copy of the

 5        pleadings.  We referenced your order

 6        back -- all the way back from -- I guess it

 7        was in March of this year, the order that

 8        is actually on appeal.  That order was in

 9        the record at the Court of Appeals,

10        clearly, because it is the subject of the

11        appeal.

12             And we expressed in our motion to

13        clarify the struggles that have been

14        brought up by opposing counsel and the

15        carriers regarding whether the receivership

16        can proceed and what restrictions, if any,

17        are on this Court and the receiver.  Again,

18        this was briefed.

19             And the Court issued an order.  And

20        quite frankly, I'm just dumbfounded by some

21        of the things I'm hearing today because

22        the Court issued an order on September 8th,

23        2023.

24             And in this order, they restate

25        something that they have already stated,
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 1        that the appeal was going to proceed.

 2             But then they say something that

 3        apparently has been overlooked:  We further

 4        clarify that the March 31st, 2023, order --

 5        that's your order, Your Honor, the order

 6        denying their motion to dismiss -- is not

 7        stayed during the pendency of this appeal.

 8             So, again, you issued an order on

 9        March 31st.  You had some concerns about,

10        you know, the effect of appeal on that

11        order.  We talked ad nauseam on multiple

12        hearings about the effect of the statute,

13        Title 14, about Rule 205, about Rule 241,

14        about Rule 26 -- 62.  All of those were

15        briefed, argued, not only to this Court,

16        but, again, now to the Court of Appeals in

17        the motion to clarify.

18             And the Court, as a result of that

19        extensive briefing and consideration, again

20        says:  We further clarify that the

21        March 31st, 2023, order is not stayed

22        during the pendency of the appeal.

23             But the Court doesn't stop there,

24        Your Honor.  The Court of Appeals says:

25        Accordingly -- in the last sentence -- the
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 1        receivership action and the receiver's

 2        ability to carry out his duties are not

 3        stayed.

 4             Your Honor, the filings this week with

 5        the Court of Appeals and what is captioned

 6        the "Emergency Motion," the carriers talk

 7        about the receiver's -- and this is what

 8        they put in their emergency motion:  The

 9        receivers did not seek a ruling on 205

10        jurisdiction.

11             Your Honor, their briefs -- and I

12        don't know that the Court has seen it, but

13        the Court of Appeals certainly has.  Their

14        briefs regarding the motion to clarify

15        solely talk about, almost, Rule 205.

16             In fact, their newest motion is based

17        almost -- their newest motion now is based

18        almost exclusively on the very issue they

19        raised to the Court before the Court issued

20        the order on September 8th, the appellate

21        court.

22             And, Your Honor, I appreciate the

23        opportunity to put this in the record.  But

24        I think it is important based on you

25        receiving the information necessary in
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 1        making your determination on how we

 2        proceed.

 3             In their briefing to the Court of

 4        Appeals before the Court of Appeals

 5        determined that your order was not

 6        stayed -- so this would have been prior to

 7        September 8th -- the carriers in their

 8        briefing:  While the receiver ostensibly

 9        asked for clarification, what he actually

10        seeks is permission from the Court to

11        ignore Rule 205 and continue his efforts to

12        litigate before the Circuit Court matters

13        that are in this Court's exclusive

14        jurisdiction.

15             Their briefing goes on, Your Honor:

16        The issues the receiver seeks to pursue in

17        the Circuit Court are the very issues

18        pending before this Court on appeal.

19        Therefore, this Court has exclusive

20        jurisdiction over those issues.

21             In a separately filed return,

22        Travelers states:  Because the very

23        existence of the receivership is presently

24        on appeal before this Court, there is

25        nothing the receiver can do at the trial
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 1        level, as anything the receiver does would

 2        by definition involve matters affected by

 3        the appeal.

 4             As such, the receiver cannot continue

 5        to prosecute his third-party case or take

 6        other actions purportedly on Payne &

 7        Keller's behalf while the validity of his

 8        appointment is on appeal.

 9             Now, again, Your Honor, in -- the

10        receivers in their motion -- I mean, the

11        carriers in their motion, their position is

12        that the Court did not -- I'm sorry -- that

13        the receiver did not seek a ruling on the

14        205 jurisdiction.

15             Well, Your Honor, the receiver argued

16        the law that we believe applied.  The

17        carriers argued the law that they

18        believe -- that they believe applied.  And

19        the Court of Appeals made a determination,

20        having heard both arguments.

21             The fact that -- you know, Your Honor,

22        I think I saw in an email from one of the

23        carrier's attorneys to you that they said

24        they were surprised by your ruling on the

25        fraud.  Your Honor, I think perhaps -- I
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 1        don't think there was a surprise.

 2        Disappointment perhaps, but not a surprise.

 3             You know, Your Honor, I'm not one

 4        to -- nor am I -- can say what might

 5        surprise people, but I do know that it was

 6        not a lack of notice in this case.

 7             This Court in the order, the

 8        March 31st order, said that there was a

 9        prima facie case of constructive fraud and

10        therefore refused to dismiss the case or

11        dissolve the receivership.

12             And despite the hints to the contrary,

13        this Court did not make a finding of

14        constructive fraud at that time.

15             In fact, the Court specifically said,

16        quote:  This Court does not, however, find

17        that fraud has been conclusively proven,

18        nor does the Court order the revocation of

19        Payne & Keller's termination at this time.

20        Such a determination will be made after the

21        parties have had the opportunity to explore

22        this issue through the discovery process.

23             That order is in place and is not

24        stayed, and the Court of Appeals has

25        granted you the authority in writing in an
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 1        order saying that the order is not stayed.

 2        And if it is not stayed, then it is in

 3        effect.

 4             And with that order from the Court of

 5        Appeals, this Court and the receiver is

 6        continuing the business of the

 7        receivership, and it is moving forward on a

 8        parallel track with the Court of Appeals,

 9        just as the Court of Appeals has ordered it

10        should do.

11             THE COURT:  Here's their biggest gripe

12        as I understand it, or at least one of

13        the -- I mean, there is so much flowery

14        jargon -- language in there, I have to kind

15        of just cut through it all and get to what

16        they're really fussing about.

17             And what they're really fussing about

18        is best exhibited by the filing by

19        Mr. Sawyer.  And it is that I made a -- a

20        finding that a prima facie case had been

21        established for constructive fraud.  They

22        then wanted to have the ability to try that

23        issue of whether there was, in fact,

24        constructive fraud before I made a decision

25        to revoke their termination and reinstate
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 1        its corporate existence.  And on October

 2        the 5th, that's what I did.

 3             Their -- the most legitimate question

 4        they've got, in my view, is the fuss about

 5        whether or not they've got their chance in

 6        court on -- on that issue.

 7             MR. ROBINSON:  Your Honor, it is no

 8        different than the -- than the --

 9             THE COURT:  I'm not asking you whether

10        I could do that.  I think I clearly could

11        do that.

12             MR. ROBINSON:  And I'll address it

13        directly, Your Honor.

14             THE COURT:  Right.  But what I'm

15        asking is whether or not I should have done

16        that.

17             I mean, frankly, when I got

18        Judge Verdin's order, it indicated to me

19        pretty clearly that I can go right ahead

20        with this matter.  It says:  The receiver's

21        ability to carry out his duties aren't

22        stayed, and my order of March the 31st is

23        not stayed.

24             So I think I could do whatever I felt

25        the justice of the case indicated I should
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 1        do.  The question is whether they've had a

 2        fair opportunity to argue the merits of the

 3        contention that the revocation should be

 4        terminated because the revocation was

 5        obtained through constructive fraud.

 6             MR. ROBINSON:  Your Honor, the answer

 7        can be found in the same logic that they

 8        are presently arguing in front of the Court

 9        of Appeals, that they didn't have the

10        opportunity or the Court of Appeals didn't

11        rule on the 205 issue.

12             As this Court may recall --

13             THE COURT:  Well, I agree with that

14        because you can't endlessly continue to

15        plow the same ground in aid of trying to

16        delay a decision on having the receiver do

17        what the receiver needs to do by explaining

18        many times other related cases, and that

19        is, to deal with the question of the

20        assets, in this case of Payne & Keller, and

21        to pursue collection of those assets.

22             MR. ROBINSON:  Your Honor, the problem

23        with this issue coming up so many times

24        before you and the discussions that have

25        been -- that have been had at the multiple
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 1        hearings -- because what we are seeing

 2        today is the carriers conflate the

 3        different -- and cherry-pick the different

 4        discussions and arguments from the various

 5        hearings --

 6             THE COURT:  Oh, I -- I couldn't agree

 7        with that more.  Zurich does that.

 8             MR. ROBINSON:  Right.

 9             THE COURT:  Zurich --

10             MR. ROBINSON:  So --

11             THE COURT:  -- by the way, has made a

12        similar filing on this emergency motion.

13        Their counsel from Robinson Gray has got a

14        conflict and couldn't be here today.  But

15        he will not be disadvantaged by that at

16        all.

17             Now, of course, Travelers is really

18        the main, well, spirit carrier for the

19        contention that we should revisit this

20        whole thing of what Payne & Keller's status

21        ought to be.

22             MR. ROBINSON:  So let's not forget,

23        Your Honor, that after your order was

24        signed in March, the -- and it was

25        appealed, you had a -- in that order, the
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 1        March order, you specifically made the

 2        ruling about, you know, we're going -- I'm

 3        going to allow more discovery.

 4             THE COURT:  Exactly.

 5             MR. ROBINSON:  And so we filed a

 6        report with you, Your Honor, after the

 7        plaintiff filed their motion for

 8        constructive fraud.  So this would have

 9        taken us back probably to July when we were

10        in Charleston.

11             THE COURT:  That's right.  And we had

12        a hearing in July.

13             MR. ROBINSON:  And that report is --

14        addresses the very question you're asking

15        today.  In that report, Your Honor, we

16        reported to this Court that since your

17        hearing, we had -- and, again, none of the

18        discovery was in the record at your

19        hearing.

20             But we reported to this Court that the

21        receiver had conducted discovery on the

22        issue of fraud.  We had sent out additional

23        discovery, and that no carrier in any

24        response or any party in the response to

25        the discovery had produced any evidence or
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 1        any documents that contradict the

 2        allegations the plaintiff was making

 3        regarding constructive fraud.

 4             Now, that's important because

 5        they're -- they're here today saying, oh,

 6        we need more discovery.  Since that time,

 7        Your Honor, they have not conducted any

 8        discovery on this issue.

 9             THE COURT:  And then what happened in

10        August?  I have another hearing.

11             MR. ROBINSON:  You had another hearing

12        on August the 21st.  And as you are -- and

13        you told Ms. McVey at that hearing in

14        July -- yes, in July -- you may recall

15        telling Ms. McVey that:  I am -- I have the

16        information I need, it appears.  The

17        discovery has not produced anything in the

18        contrary.  The carriers have failed to

19        provide any affidavits or otherwise to

20        contradict the allegations made in this --

21        in Ms. McVey's motion.

22             So now we're at a stage where nobody

23        is claiming they need more discovery at

24        that point because the discovery has

25        been -- we've reported to this Court.

App. Vol. IV 027



Childers

EveryWord, Inc. Court Reporting Page: 28 www.EveryWordInc.com

 1        We've conducted discovery.  Nobody has --

 2        nobody has got anything.  There's nothing

 3        to contradict the allegations.  That's

 4        where we are.

 5             And you said -- and in that hearing,

 6        you said:  Well, it seems I've got

 7        everything I need, but I am concerned about

 8        the appeal and the impact that it has.

 9             THE COURT:  And then in September --

10             MR. ROBINSON:  In September --

11             THE COURT:  Just -- just a week or

12        two --

13             MR. ROBINSON:  Well, on August the

14        21st --

15             THE COURT:  The 21st is when we had

16        our hearing.

17             MR. ROBINSON:  Correct.

18             THE COURT:  And then it wasn't but a

19        week or two later we got this --

20             MR. ROBINSON:  Right.

21             THE COURT:  -- order from the Court of

22        Appeals saying my order is not stayed and

23        duties aren't stayed.

24             MR. ROBINSON:  That's right.  But I

25        want -- I want to remind you, in August you
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 1        said -- and I believe -- we don't have the

 2        transcript -- that:  I believe I've got

 3        everything I need, but my concern is the

 4        appeal.

 5             They argued why you should not issue

 6        an order for constructive fraud.  They

 7        argued it ad nauseam.  They've argued it in

 8        their motion to dismiss.  They've argued it

 9        in opposition to Ms. McVey's motion for

10        constructive fraud and to reconstitute.

11             And at each stage, at the conclusion

12        of their argument, they end with:  And by

13        the way, Judge, you don't have any

14        authority to make that decision now.

15        That's how it's ended.

16             So now we're here because they said

17        you didn't have authority.  And the Court

18        of Appeals says they are wrong and you are

19        correct.  And they say, no, Judge, you

20        still can't issue that order because we

21        need to be heard on it.

22             Your Honor, it -- again, it's the same

23        thing that we're seeing at the Court of

24        Appeals right now:  You haven't heard us

25        yet.
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 1             Well, maybe they have been heard, and

 2        the Court is not buying it.  That is a

 3        possibility, Judge.  And I don't think it's

 4        one that they take lightly and certainly

 5        not one they like.  But we have to have

 6        respect for the law and the Court.

 7             The attacks that have been launched

 8        this week by these carriers against the

 9        receiver, this Court, and the appellate

10        process are shameful.  And, Your Honor,

11        this has to come to an end.

12             I counted 25 appeals since 2019 that

13        have been filed by these carriers.  Now, I

14        want to caveat the appeal.  These are

15        appeals that have been dismissed,

16        withdrawn, in fact -- or withdrawn.

17             These aren't just appeals that are

18        pending.  These are the 25 that the Court

19        has gotten rid of or either they've

20        withdrawn them.  They've been everything

21        from petitions for cert, petitions for

22        rehearing, petitions for en banc.

23             Judge Beatty -- Justice Beatty

24        earlier -- early in this case -- in fact,

25        in -- and I'm -- I think it's important
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 1        that this get into the record.

 2             It says that -- Judge Beatty early in

 3        this case says -- in response to motion for

 4        sanctions because of the serial appeals

 5        that were happening, Justice Beatty says:

 6        We are cautioning any action taken for the

 7        purpose of delaying disposition of this

 8        case will, under appropriate circumstances,

 9        merit the imposition of sanctions.

10             That was on March 9th, 2021.  And,

11        Your Honor, since then -- that was, by the

12        way, Appeal 13.  We are now at 25 that has

13        been dismissed, not counting the current

14        appeals.  Just the appeals that have been

15        dismissed, improvidently presented, is

16        improperly presented.  There have been more

17        interlocutory appeals in this case probably

18        than any -- than any other case in the

19        history.

20             So, Judge, you know, I'm sorry, but

21        the idea -- and certainly, there is a

22        motion to reconsider, which is the proper

23        venue for the matter to be reconsidered.

24             But as far as information, we believe

25        that the Court -- there's a lot of
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 1        information out there.  And -- and the

 2        pleadings speak for themselves, as do the

 3        transcripts, the filings.  And particularly

 4        Judge Verdin's order speaks for itself.

 5             I will -- and, Your Honor, because

 6        this is now in the public record, I want to

 7        address some things that were put in the

 8        public record this week regarding the

 9        attacks on this Court, the receiver and

10        the -- the disparaging treatment of the

11        appellate courts.

12             Your Honor, there's been a note -- and

13        I think it's in one of the footnotes --

14        that the receiver and receiver court has

15        extracted $40 million, $50 million -- tens

16        of millions of dollars -- has extracted

17        from the carriers through settlements and

18        otherwise.

19             And I think that's a very good place

20        for us to recognize the carriers' continued

21        position; and that is, they are not going

22        to voluntarily fulfill the obligations that

23        they made to these companies when they

24        issued these policies and accepted their

25        premium.
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 1             If I get in a car wreck -- I'm going

 2        to knock on wood.  If I get in a car wreck

 3        and I make an insurance claim and they pay

 4        my claim, I could apply their same logic.

 5        I have extracted the money from my company.

 6             They view this as extracting money.

 7        They don't mention the fact that they had a

 8        $32 million verdict against their insured.

 9        I guess that was a $32 million extraction.

10             You know, Judge, I just think -- and

11        we are going to file very quickly, perhaps

12        today or tomorrow, a response to this

13        latest appellate shenanigans that have been

14        brought.  And we will, of course, provide

15        the Court a copy of it.

16             I anticipate that it will be -- it

17        will include the -- a lot of the

18        information and address a lot of the

19        misinformation that has occurred.  And we

20        hope to address all of those things,

21        because these serial filings and appeals

22        really have to come to an end and -- so

23        that the receiver can get on with his

24        business that this Court has assigned it to

25        do and that the appellate courts have
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 1        repeatedly said that you have the authority

 2        to move forward with.

 3             I'll be happy to answer any questions,

 4        Your Honor.

 5             THE COURT:  All right.  Mr. Sawyer, in

 6        response.

 7             MR. SAWYER:  Your Honor, I think the

 8        most important place to start is the

 9        timeline that was given about the reference

10        to discovery, because that is important in

11        terms of our due process issues, which you

12        yourself have said is a concerning issue

13        based upon the motion that I filed,

14        Your Honor.

15             The claim is discovery is taking

16        place.  So I want to give you the timeline

17        of this purported discovery, because it's

18        incredibly important as to our due process

19        rights.

20             The discovery that the receiver filed

21        with the Court was served before the

22        receiver ever filed anything suggesting a

23        claim of constructive or actual fraud.  It

24        was October of last year.

25             The first time that they put in any
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 1        pleading or filing with the Court a

 2        suggestion of this actual or constructive

 3        fraud theory was -- was January of 2023.

 4             The Court heard the hearing on the

 5        motion to dissolve, and then that ruling

 6        was -- was appealed in March.  And our view

 7        was, under Rule 205, that meant that it is

 8        now sitting with the Court of Appeals.  We

 9        aren't touching it.

10             And then we had the hearing in July,

11        which, again, that issue was raised.  And

12        at that time, the Court stated it stands

13        because the matter was before the Court of

14        Appeals.

15             Until September, there was never an

16        indication -- and we still believe, by the

17        way -- and I think Mr. Lee is going to

18        address the September order and the

19        difference between Rule 205 and Rule 241,

20        and a stay under 241, exclusive

21        jurisdiction under 205.  So I'll leave that

22        to him.

23             But on discovery, there's never been a

24        chance for discovery.  And, in fact, in the

25        July hearing, when you said that you were
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 1        going to stay -- and I specifically stood

 2        up.  You read that in the brief.  I know

 3        you're aware of the conversation we had.

 4             And I said, I have points I want to

 5        put on the record.  But I don't want to

 6        waste your time, Your Honor, if you're

 7        waiting on the Court of Appeals.

 8             And you agreed and said, We're staying

 9        this.  If the Court of Appeals sends it

10        down, we're going to reconvene.

11             And one of those points was absolutely

12        going to be:  We need discovery.  Your

13        order that's on appeal in March said there

14        would be discovery on this.  And we haven't

15        had a chance.

16             And written interrogatories from a

17        party before they were revealed that

18        they've got a broad theory is not full and

19        complete discovery.  As we all know, it's

20        not an -- one party's lack of personal

21        knowledge doesn't mean they can't go serve

22        subpoenas; they can't go depose witnesses

23        who may have pertinent knowledge about the

24        decisions that were made at the time the

25        company dissolved.
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 1             There's all sorts of discovery that we

 2        would be entitled to under standard Rules

 3        of Civil Procedure once a party discloses

 4        their intent of what they're pleading,

 5        which is also why Rule 9 in particular

 6        requires particularized pleadings of fraud.

 7             And no pleadings in this case in terms

 8        of the actual pleadings ever alleged fraud

 9        to put us on notice to conduct this

10        discovery prior to, effectively, the March

11        appeal.  So --

12             THE COURT:  We -- however this issue

13        arose, the issue of constructive fraud has

14        been out there since --

15             MR. SAWYER:  Since January.

16             THE COURT:  -- January.

17             MR. SAWYER:  And -- and if the

18        Court -- and the Court --

19             THE COURT:  And very actively

20        litigated four -- four different times now.

21             MR. SAWYER:  Well, it was -- it was

22        raised in -- the first time it was ever

23        raised was in January.  The Court had a

24        hearing.  The Court issued its order

25        March 1st, and that order went on appeal.
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 1        So there hasn't been time --

 2             THE COURT:  What does Judge Verdin's

 3        order mean, in your judgment, when she

 4        says:  We further clarify that the order

 5        you just referred to is not stayed during

 6        the pendency of this appeal?

 7             She says that.

 8             And then she says:  The receivership

 9        action and the receiver's ability to carry

10        out his duties are not stayed.  What does

11        that mean?

12             MR. SAWYER:  Your Honor, I think what

13        it means is, it is a full reflective of

14        what was asked of her in the motion to

15        clarify.  The motion to clarify from the

16        receiver to Judge Verdin only asked about

17        Rule 241 and the -- the --

18             THE COURT:  I don't care whether it

19        asked about 241 or what it asked about,

20        Mr. Sawyer.

21             MR. SAWYER:  Well --

22             THE COURT:  The -- what does -- I'm

23        asking you what Judge Verdin -- she doesn't

24        refer to any particular rule one way or

25        another, other than the civil procedure
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 1        rule that says that interlocutory orders

 2        are not stayed by an appeal, which this is

 3        one.  And that's all she says about that.

 4             And then she further said -- refers to

 5        the provisions in the receivership statute

 6        that state proceedings in all respects are

 7        not stayed.

 8             What -- what does she mean by that?

 9             MR. SAWYER:  She means that there's

10        not a stay.  241 talks about a stay.

11             THE COURT:  Well, if there's not a

12        stay, then what prevents me from issuing

13        the order I issued in October?

14             MR. SAWYER:  Rule 205, which says that

15        matters affected by the appeal are within

16        the exclusive jurisdiction of the appellate

17        court.  That's the distinction --

18             THE COURT:  The matters affected by

19        the appeal are the matters contained in the

20        order of March 31st, 2023, at most.

21             MR. SAWYER:  And -- and those --

22             THE COURT:  And she's already said

23        that that order is not stayed during the

24        pendency of this appeal.

25             MR. SAWYER:  Again, a stay is not the
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 1        same as -- as a matter affected by the

 2        appeal being within the exclusive

 3        jurisdiction of the Court.

 4             THE COURT:  Well, I -- I --

 5             MR. SAWYER:  That's 205.

 6             THE COURT:  I hear the words that

 7        you're saying, but they really don't square

 8        up with what I'm reading in terms of her

 9        order.

10             And it is for the reasons she stated

11        in the order that I -- after considering

12        this thing for some time after it was

13        filed, which was their motion that led to

14        my October 5th order, you know.

15             As you-all very well know, I go about

16        my book of business on a weekly basis and

17        see what's outstanding and what I need to

18        rule upon.  And I really regarded it as

19        rather routine and done what I did after

20        having four different hearings on this

21        thing.

22             I don't see how in the world you would

23        be precluded, no matter what the Court of

24        Appeals says, from litigating this issue

25        further in connection with what your
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 1        responsibilities are and what your

 2        situation is and what the carrier's

 3        situation -- and that's really what you're

 4        talking about.  You're not concerned,

 5        really, one way or another about Payne &

 6        Keller.  You're concerned --

 7             MR. SAWYER:  Well, I am, because --

 8             THE COURT:  You're concerned about the

 9        coverage and whether you have coverage.

10             MR. SAWYER:  Well, and -- but, also,

11        even if there is coverage, the carrier only

12        agrees to pay the amounts that the insurer

13        is legally obligated to pay.

14             THE COURT:  Well, now --

15             MR. SAWYER:  So if Payne & Keller is

16        mutually sued, that has a significant

17        impact on coverage.

18             THE COURT:  Well, all those matters

19        will continue to be discussed, I feel quite

20        sure.  And that's why I don't understand

21        the big hoopla that has descended upon me

22        with your filings and Zurich's filings and

23        Travelers' filings on this matter right

24        now.

25             I -- I don't really see what has begun
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 1        here that disadvantages you as the carrier

 2        in talking about whatever it is you want to

 3        talk about in terms of coverage.

 4             And quite frankly, it's a kind of

 5        double-edged sword.  If constructive fraud

 6        is found and the termination of Payne &

 7        Keller is revoked as it has been by the

 8        state of Texas, then you've got some

 9        arguments you're going to be making about

10        what that does to the contract you have to

11        provide coverage.  Because what

12        transpired -- and I don't see -- and that's

13        really what you're going to be arguing

14        about.  I don't see that as being something

15        you're disadvantaged about one way or

16        another.

17             But to take the position, as y'all

18        have taken very fiercely, that some wild

19        impropriety has taken place by my

20        management of this docket in view of these

21        outstanding orders and moving this docket

22        along by dealing with it is disappointing.

23             MR. SAWYER:  Well -- and, Your Honor,

24        I -- I really did not believe that we'd be

25        in a situation with the order happening
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 1        without having had another hearing without

 2        having discovery.

 3             We -- we had the colloquy in July, and

 4        I was told that we would have another

 5        hearing.  It was said that you would

 6        reconvene it.  Your order in March --

 7             THE COURT:  Right.  And, of course,

 8        that was a --

 9             MR. SAWYER:  -- said that it would be

10        discussed.

11             THE COURT:  -- much of that was

12        focused on the fact that there was still

13        this lingering question as to what

14        the Court of Appeals would say about the

15        authority of the Court to continue in this

16        matter.

17             MR. SAWYER:  Well, and --

18             THE COURT:  But then come September

19        and the Court of Appeals says, quite

20        clearly, in my view:  Circuit Court Judge,

21        continue to do what you're doing.

22             MR. SAWYER:  And -- and if that's what

23        it said and we -- I don't think it's worth

24        bickering about that.

25             THE COURT:  It isn't.
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 1             MR. SAWYER:  We disagree.

 2             THE COURT:  Because you don't -- you

 3        disagree very much with that, and that's

 4        your privilege.

 5             I'm just trying to explain to you what

 6        went through my mind as a Circuit Court

 7        judge when I get an order from my

 8        superiors, this appellate court, saying

 9        move forward with what you're doing.

10             MR. SAWYER:  And it --

11             THE COURT:  That's all I thought I was

12        doing.  I didn't think I was wreaking havoc

13        on your ability, and your considerable

14        ability, all three of you, to represent --

15        and your colleague at Robinson Gray -- to

16        do what you need to do to represent your

17        insurer.  And I think all those things are

18        still up there on the table and going to be

19        litigated fiercely.

20             MR. SAWYER:  And, Your Honor, what

21        we -- what we would have done had we been

22        able to file our opposition to the proposed

23        order and if it --

24             THE COURT:  Well, I mean, you weren't

25        prevented from doing that.  That thing
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 1        has --

 2             MR. SAWYER:  Well --

 3             THE COURT:  -- been out there for a

 4        long time.

 5             MR. SAWYER:  It was less -- less than

 6        ten days.  Travelers had asked for ten days

 7        to respond.  They didn't get a response and

 8        then the -- the --

 9             But, again, the main point is, in

10        July, when you said you were going to

11        reconvene, it said:  If the Court of

12        Appeals sends this down, I'm going to

13        reconvene.

14             So if the view is that the September

15        order from the Court of Appeals sent it

16        back down, then our expectation from what

17        was stated in July said it would be

18        reconvened before we were going to have any

19        ruling in the case.  And I -- and I frankly

20        did rely upon that, Your Honor.

21             THE COURT:  Okay.  Well, I understand

22        what you're saying, and I believe you.  But

23        you don't -- I believe all three of you.

24        That's what you thought that meant.  I

25        thought differently.
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 1             And I will try to figure out some way

 2        to be sure that your ability to litigate

 3        these matters is fully protected, even now.

 4             But what I would appreciate is y'all

 5        understanding and respecting what I'm

 6        trying to do to keep this matter on track

 7        instead of ascribing all kinds of motives

 8        to the Court that are really not fair to

 9        the judge.

10             I -- I have heard y'all to the

11        fare-thee-well.  About everything you've

12        ever wanted I've heard.  I've read every

13        shred of materials -- this is -- just

14        represents a drop in the ocean.  And all of

15        them come with flash drives that have

16        exhibits that will take up ten bankers box

17        to each thing I hear, and I go through

18        every one of them.

19             So that's all I'm trying to explain to

20        you, is that this isn't some mistake on my

21        part.  It was my considered judgment.  That

22        is what the Court of Appeals expected me to

23        do, is to move on with this thing, because

24        these arguments, fussing with y'all, have

25        been made in extreme to me, as Mr. Robinson
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 1        has recited.

 2             All I thought I was doing is what they

 3        had asked me to do, is to move on with this

 4        case.  But I understand your feeling that

 5        there are still matters you want to

 6        litigate, and I'm going to figure out a way

 7        to protect those things.

 8             But I would sure appreciate being able

 9        to do it without having these over-the-top

10        filings take place that take up a lot of my

11        time and, in addition, place in the record

12        a tone that I don't think is worthy of any

13        of us.

14             MR. SAWYER:  Thank you, Your Honor.

15             And one thing I would also note, that

16        in terms of a lot of the conversation that

17        was just stated was couching all carriers

18        into every receivership matter together.

19             THE COURT:  I don't look at it that

20        way, and you will --

21             MR. SAWYER:  Well, I appreciate that,

22        Your Honor.  I know.  That -- that was the

23        tone and the express statements that were

24        made about verdicts and appeals.

25             THE COURT:  And you've got a little
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 1        over the top between -- now, those 25

 2        appeals aren't about y'all, by any means.

 3        I know that.

 4             MR. SAWYER:  Okay.  Thank you,

 5        Your Honor.

 6             THE COURT:  I accept that.

 7             MR. SAWYER:  Thank you, Your Honor.

 8             THE COURT:  And understand that

 9        completely.

10             Mr. Lee, you were burning to say

11        something?

12             MR. LEE:  Probably more than I will.

13        But I -- but I'll say -- keep it to a

14        minimum.

15             Your Honor, I do want to make sure

16        Your Honor understands that we don't take

17        lightly and are not being accusatory, but

18        we take very, very seriously for a very

19        good practical reason exactly what's

20        happened in this case.

21             We had a discussion with Your Honor

22        that there was no jurisdiction to decide

23        matters affected by that first appeal, the

24        one that's on appeal now, and that you

25        would not deal with the order on revocation
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 1        because there were a multiplicity.  There

 2        were some issues that were on appeal that

 3        Your Honor would have to rely upon as being

 4        X versus Y in order to sign the order of

 5        revocation.

 6             Having signed the order of revocation,

 7        you now have a situation where this Court

 8        has, in fact, redecided the issues on

 9        appeal one way, the way it believes is

10        correct.

11             THE COURT:  Well --

12             MR. LEE:  Just hear me out for one

13        second.

14             THE COURT:  All right.

15             MR. LEE:  Issued an order, which was

16        then taken to Texas, and now there is a

17        certificate of termination.

18             THE COURT:  Right.

19             MR. LEE:  That's chaos for the appeal.

20             THE COURT:  I don't see it that way

21        one bit.

22             MR. LEE:  You're going to see a

23        briefing from this side with the Court of

24        Appeals telling them about that order --

25             THE COURT:  Well --
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 1             MR. LEE:  -- about that certificate.

 2             THE COURT:  I probably --

 3             MR. LEE:  And that's the -- that's the

 4        practical -- the very practical reason for

 5        the jurisdictional problem.

 6             THE COURT:  But here's the other

 7        practical thing:  You-all, despite words on

 8        the page that read to me just as clearly as

 9        words reading from Judge Verdin for

10        the Court on this matter, say they don't

11        have any meaning because of an

12        interpretation you made of Rule 205.

13             MR. LEE:  I think they have great

14        meaning but not -- they're not about

15        jurisdiction.

16             THE COURT:  Well, I read them

17        completely differently because that's

18        exactly what she was asked to decide, which

19        is the Court's order on appealability

20        and -- so we're just going to have to agree

21        to disagree about that.

22             I took my directions direct from my

23        superiors at the Court of Appeals, and I

24        think I can read this order well enough to

25        get what they're saying.
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 1             They don't have all of this in front

 2        of them.  The world is not going to come to

 3        an end if y'all brief all of this with your

 4        continuing very, very vast differences as

 5        to what they're being asked to decide.

 6        That will all be briefed up there.

 7             And if it turns out that you prevail,

 8        then we'll have plenty of time here to

 9        correct whatever has to be done that you

10        think interferes with your ability to make

11        the kind of objection you want to make on

12        behalf of your carrier clients.

13             MR. LEE:  I appreciate that,

14        Your Honor.

15             THE COURT:  All right.  So I -- I

16        don't see that anything has been

17        irretrievably broken, even if the Court of

18        Appeals -- even if Texas has entered a

19        revocation of the termination.  That's --

20        so what?  That's been done.  That's going

21        to sit there.  How that affects this matter

22        going forward will certainly be something

23        that we'll litigate here.

24             That hasn't been litigated yet.  I

25        have no idea how it's going to affect it.
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 1        And I have no idea what the Court of

 2        Appeals is going to ultimately say about

 3        the arguments you-all make up there about

 4        that matter --

 5             MR. LEE:  Thank you, Your Honor.

 6             THE COURT:  -- in aid of your

 7        position, that this Court has exercised its

 8        authority entirely.

 9             MR. LEE:  Thank you, Your Honor.  We

10        would just ask that the motion to

11        reconsider be decided so we can get that

12        done with and move on.  We will obviously

13        talk to the Court of Appeals.

14             THE COURT:  All right.  Thank you so

15        much.

16             MR. LEE:  Thank you.

17             THE COURT:  Anything further?

18             Mr. Robinson are you burning to say

19        one more thing?

20             MR. ROBINSON:  I am.

21             THE COURT:  Well, let's make it quick.

22             MR. ROBINSON:  Yes, Your Honor.

23             I think the Court has correctly

24        pointed out that the Court of Appeals had

25        all of this in front of them.  No matter
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 1        who asked for it, the information was in

 2        front of them.  And that's the way appeals

 3        happen.  One side presents their side, and

 4        the other side presents their side, and

 5        the Court issues an order.

 6             And at the end of the day, as we have

 7        seen in -- over and over, when the carriers

 8        don't like the order, then they want --

 9        they don't accept it.  And it's just -- and

10        they give every reason why it should not be

11        enforced.  I don't know that we've ever

12        seen them actually just abide by it.

13             And so, you know, Judge, to argue that

14        the -- this jurisdictional issue was not

15        before the Court of Appeals is just beyond

16        my ability to imagine because I read the

17        briefs and the Court of Appeals --

18             THE COURT:  And you might not be

19        amazed at all to think that I have read the

20        briefs as well.

21             MR. ROBINSON:  I'm certainly not,

22        Your Honor.  You -- as everyone knows in

23        this courtroom, you read every brief that

24        is filed and every piece of evidence no

25        matter how many hundreds of thousands of
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 1        pages that come from these carriers.

 2             THE COURT:  Well, be that as it may --

 3             MR. ROBINSON:  They're filed in

 4        triplicate, duplicate, four times and five

 5        times over.

 6             THE COURT:  Yes.

 7             MR. ROBINSON:  It's the same thing,

 8        and you get reams of paper.

 9             And I will just point out -- because I

10        think, you know, Judge, the -- this is the

11        only thing I'm going to say, and then I'm

12        going to sit down:  The carriers -- before

13        the ink was even dry on Judge Verdin's

14        order, the carriers filed just last week --

15        or this week in the ABC case in a motion

16        for protective order, the carriers are

17        asserting that because the appeal involves

18        the receivership, that matter is also

19        stayed.

20             They are not going to accept the issue

21        of the order of the Court of Appeals.  And

22        they are going to continue filing things

23        that are -- that are -- that completely

24        contradict what the Court of Appeals has

25        said.
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 1             And they're going to continue putting

 2        these things in front of you and perhaps in

 3        front of other judges, because there are

 4        other judges hearing receiverships now.

 5        And we -- and we're seeing some of those

 6        things.  We've had federal courts and state

 7        courts hearing receiverships.

 8             They're going to continue pressing.

 9        Despite the fact the Court of Appeals says

10        it is not stayed, they're going to file it

11        in every single case.  They've done it.

12        They've started this week, that it's stayed

13        because of 205; it's stayed because there's

14        an appeal.

15             The Court of Appeals says, no, it's

16        not.  The carrier says, yes, it is.  And

17        you're placed in the position of deciding

18        who to follow.

19             THE COURT:  Well, here's what I'm

20        going to do:  What I've got in front of me

21        is a motion for reconsideration of my

22        October 5th order and a complimentary copy,

23        I guess you could say, of the motion -- the

24        emergency motion to the Court of Appeals.

25             I am going to do something I rarely do
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 1        in these cases, which is I am going to hold

 2        in abeyance any ruling on the motion for

 3        reconsideration.

 4             Normally, I rule on these things

 5        promptly.  But I am going to hold in

 6        abeyance any ruling on the motion that I

 7        reconsider my October order.  So it will

 8        simply stay there with a pending motion for

 9        reconsideration.

10             And I, frankly, do that for two

11        reasons.  Number one, it gives me the

12        ability to see what else might need to be

13        done after we see what the Court of Appeals

14        does on the merits of this matter.

15             But the other thing, quite frankly, it

16        does, is to keep this thing in stasis and I

17        have yet one more appeal go up on this,

18        unless the parties plan to appeal my

19        announcement that I am going to stay any

20        further consideration of this matter for

21        the present time.  So I don't know what

22        they'll do about that.

23             But I am going to defer ruling on the

24        matter until we get further briefing and

25        further activity from the Court of Appeals
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 1        on this matter.

 2             But I do not feel that I ought to act

 3        on the reconsideration that I felt was

 4        appropriate under the September 8th, 2023,

 5        ruling of the Court of Appeals, because

 6        that's just going to further send the

 7        litigation machine into another level on

 8        what's really the same issue.

 9             The Court of Appeals has got a full

10        ability to look at everything that's just

11        been argued here about the effect of these

12        various orders, maybe not necessarily the

13        order of October, but certainly the basic

14        order of March 31st.

15             And they're going to have much

16        argument in front of them about the

17        substance of the October order as well as

18        the effect of the receivership status and

19        all the rest of it.

20             So I think further guidance will

21        obviously be given by the Court of Appeals,

22        whether they end up dismissing it, whether

23        they end up hearing full arguments or

24        whatever they do.  And I am going to wait

25        until further occurrence is developed on
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 1        that front before I go further.

 2             So that's what I'm going to do.  I'm

 3        going to defer to them on the motion for

 4        reconsideration that's still pending, still

 5        alive, and we'll see what happens.

 6             MR. ROBINSON:  Thank you, Your Honor.

 7             THE COURT:  Anything further?

 8             MR. LEE:  Thank you, Your Honor.

 9             THE COURT:  Very good.

10             All right.  Now, we're at ten minutes

11        of 12:00 now, and all we've got left is

12        this rather lengthy matter of Cape.

13             Y'all tell me what you want to do.

14        Cape people, speak.  Do you want to take a

15        break for lunch, or do you want to keep on

16        going?

17             MR. PROTOPAPAS:  Let's take a break

18        for -- Your Honor, it's Peter Protopapas,

19        receiver.  I suggest we take a break for

20        lunch and reconvene with -- with our

21        motions.

22             THE COURT:  Okay.  Now, Cape -- who

23        are my main Cape defendants in this --

24        representatives of Cape?  I know we've got

25        a slew of wonderful lawyers who have filed
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 1        things, but who is going to be the main

 2        person speaking?

 3             MR. CARROLL:  We are --

 4             MS. O'NEILL:  We are for --

 5             THE COURT:  Okay.  Todd --

 6             MS. O'NEILL:  -- two -- for two

 7        defendants, two --

 8             THE COURT:  -- you and Elizabeth got

 9        two.  Mr. Pugh I know has got a huge

10        number.

11             MR. PUGH:  I have three.

12             THE COURT:  Three.  Oh, good.

13             MR. ELLIOTT:  I have the huge number.

14             THE COURT:  And you've got the huge

15        number.  So I'm looking at the folks that

16        are going to be talking, right?  Okay.

17             MR. RAWL:  And, Your Honor, also, I'm

18        Vic Rawl.

19             THE COURT:  Well -- yeah, and Vic

20        Rawl.  Okay.

21             All right.  So what I'm asking is

22        this:  How about we come back at -- will

23        1:15 or 1:30 give you enough time to kind

24        of break and see where you are?  Are you

25        good with that?
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 1             MR. PUGH:  If that works for you.

 2             THE COURT:  Yeah.  Let's come back at

 3        1:30.

 4             MS. O'NEILL:  Can I ask you a

 5        question?

 6             THE COURT:  Yes, you can.

 7             MS. O'NEILL:  I saw two different

 8        agendas, and in one agenda --

 9             THE COURT:  The final agenda -- excuse

10        me.

11             MS. O'NEILL:  I just want to know

12        which is first.  Is it personal

13        jurisdictions or the --

14             THE COURT:  What I've got -- the one

15        I'm looking at is motion to dissolve,

16        motion to dismiss, motion for protective

17        order, motion for entry of default.

18             MS. O'NEILL:  That's the order in

19        which you want to hear them?

20             THE COURT:  Yeah, that's what we were

21        thinking.

22             MS. O'NEILL:  Okay.

23             THE COURT:  I mean, if you've got some

24        other idea that you think would be

25        better --
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 1             MS. O'NEILL:  A different -- one of

 2        the other agendas had a different order.  I

 3        just wanted to know --

 4             THE COURT:  It did, and we revised it

 5        later on --

 6             MS. O'NEILL:  Understood.

 7             THE COURT:  -- after we got

 8        everybody's stuff in.  I mean, does that

 9        suit?

10             MR. CARROLL:  Yes, Your Honor.

11             MR. PUSH:  Yes, ma'am.

12             MS. O'NEILL:  Yes.  Yes, ma'am.  I

13        just wanted to know which order.

14             THE COURT:  Okay.  That's the order.

15             MS. O'NEILL:  Thank you.

16             THE COURT:  All right.  The court will

17        be in recess.

18                        * * *

19             (Whereupon, there was a luncheon

20        recess in the proceedings from 11:49 a.m.

21        to 1:30 p.m.)

22

23

24

25
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 1               CERTIFICATE OF REPORTER

 2

         I, Cindy A. Hayden, Registered Merit
 3 Reporter and Notary Public for the State of South

Carolina at Large, do hereby certify:
 4

         That the foregoing proceedings were taken
 5 before me on the date and at the time and location

stated on Page 1 of this transcript; that the
 6 foregoing proceedings as typed is a true, accurate

and complete record of the proceedings to the best
 7 of my ability.

 8          I further certify that I am neither
related to nor counsel for any party to the cause

 9 pending or interested in the events thereof.
Witness my hand, this 26th of October, 2023.

10

11

12

              __________________________________
13

              Cindy A. Hayden,
14               Registered Merit Reporter

              Notary Public
15               State of South Carolina at Large

              My Commission expires:
16               July 27, 2030

17

18

19

20

21

22

23

24

25
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CAUSE NO. 2023-70875

LENORA CHILDERS, individually and
as Personal Representative of the Estate
of LEWIS C. CHILDERS,

§
§
§
§
§
§

PAYNE & KELLER COMPANY, by and §
its duly-appointed Receiver, PETER D. §
PROTOPAPAS, §

§
§
§
§

v.

STATE OF TEXAS

COUNTY OF HARRIS

IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

127th JUDICIAL DISTRICT

AFFIDAVIT OF NOAH M. HORWITZ REGARDING MAILING
OF NOTICE OF DOMESTICATION OF FOREIGN ORDER

KNOW ALL MEN BY THESE PRESENTS:

BEFORE ME, the undersigned Notary Public, personally appeared Noah M. Horwitz, who
after being duly sworn, deposed and stated the following matters under penalty of perjury:

"My name is Noah M. Horwitz. 1 am authorized and competent to make this Affidavit.
1am over the age of twenty-one (21), am of sound mind, and have never been convicted of
a felony or crime of moral turpitude. 1swear that the statements contained in this Affidavit
are true and correct. The matters attested to herein are within my personal knowledge.

"I am a lawyer at the law of firm of Morgan, Lewis & Bockius LLP. 1am duly licensed to
practice law in the State of Texas. 1 am an attorney for the Receiver for Payne &
Keller Company.

"On October 12, 2023, I sent by certified mail, return receipt requested, and by regular
mail, a true copy of the Notice of Domestication ofa Foreign Order tiled with the District
Clerk, along with a copy of the order Findings of Fact and Conclusions of Law on
Childers's Motion to Revoke The Termination of Payne & Keller Company issued by the
Richland County Court of Common Pleas in South Carolina, Civil Action No. 2021-CP-
40-03484, on October 5, 2023, in the case styled Childers v. Payne & Keller Company, et
aI., obtained from the Richland County Clerk of Court, and my Affidavit in support of
domestication of foreign judgment to each of the following as follows:

Lenora Childers
c/o Theile McVey, Esq.
KASSEL MCVEY
1330 Laurel Street

10/12/2023 4:52 PM
Marilyn Burgess - District Clerk Harris County

Envelope No. 80548589
By: CAROL WILLIAMS

Filed: 10/12/2023 4:30 PM
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Colwnbia, South Carolina 29202
CMRRR: 7022 2410 0000 9096 7830

Payne & Keller Company
c/o Peter D. Protopapas, Esq.
Rikard & Protopapas, LLC
2110 N. Beltline Boulevard
Colwnbia, South Carolina 29202
CMRRR: 7022 2410 0000 9096 7823

"A true and correct copy of the certified mailing sent to Lenora Childers, CMRRR: 7022
2410000090967830, is attached hereto as Exhibit A.

"A true and correct copy of the certified mailing sent to Payne & Keller Company,
CMRRR: 70222410000090967823, is also attached hereto as Exhibit A."

FURTHER AFFIANT SAYETH NA UGHT.

x o/~.24-
Noah M. Horwitz, Affiant

2
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Noah Horwitz on behalf of Noah Horwitz
Bar No. 24116537
noah.horwitz@morganlewis.com
Envelope ID: 80548589
Filing Code Description: Notice
Filing Description: Notice of Mailing Domestication of Foreign Order
Status as of 10/13/2023 6:52 AM CST

Case Contacts

Name

Theile McVey

Peter D.Protopapas

Lindsay Valek

Brady Edwards

Noah Horwitz

BarNumber

793021

24116537

Email

tmcvey@kassellaw.com

pdp@rplegalgroup.com

lindsay@rplegalgroup.com

brady.edwards@morganlewis.com

noah.horwitz@morganlewis.com

TimestampSubmitted

10/12/2023 4:52:26 PM

10/12/2023 4:52:26 PM

10/12/2023 4:52:26 PM

10/12/2023 4:52:26 PM

10/12/2023 4:52:26 PM

Status

SENT

SENT

SENT

SENT

SENT
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CAUSE NO. 2023-70875 
   
Lenora Childers, individually and 
as Personal Representative of the 
Estate of Lewis C. Childers, 
 
 

§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 

 §  
 §  
 §  
v. § 127th JUDICIAL DISTRICT 
 §  
Payne & Keller Company, by and through 
Its duly-appointed Receiver, Peter D.  
Protopapas, 

§  

 §  
 § HARRIS COUNTY, TEXAS 
   

 
PLEA IN INTERVENTION, MOTION TO VACATE,  
AND PETITION FOR DECLARATORY JUDGMENT  

 
 In accordance with Tex. R. Civ. P. 60 and Tex. Civ. Prac. & Rem. Code § 35.003(c), 

Intervenor Travelers Casualty and Surety Company f/k/a The Aetna Casualty and Se-

curity Company (“Travelers” or “Intervenor”) files this plea in intervention, motion to 

vacate domestication, and petition for declaratory judgment, and shows the Court as 

follows: 

I. 
STATUS OF INTERVENOR 

 Travelers is a Connecticut insurance company with its principal place of busi-

ness located in Hartford, Connecticut. Prior to 1986, Travelers issued liability insurance 

policies to Payne & Keller Company (“Payne & Keller”), a former Texas corporation. 

Payne & Keller dissolved in Texas in 1986 and, as a matter of Texas corporate law, has 

been immune from suit since 1989. TEX. BUS. ORG. CODE §§ 11.356, 11.359. 

10/27/2023 4:34 PM
Marilyn Burgess - District Clerk Harris County

Envelope No. 81068532
By: Chandra Lawson

Filed: 10/27/2023 4:34 PM
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In 2021, a South Carolina state court improperly appointed a South Carolina 

lawyer, Peter Protopapas, as Payne & Keller’s receiver (the “Receiver”) even though 

Payne & Keller has been immune from suit since 1989 and has no assets located in the 

state of South Carolina. 

Incredibly, upon his appointment, the South Carolina Receiver, with the South 

Carolina circuit court’s assistance, has actively sought to maximize Payne & Keller’s ex-

posure to claims and liabilities, including most recently by filing with this Honorable 

Court a “Notice of Domestication of a Foreign Order”—an unlawful order issued by the 

same South Carolina state court that improperly appointed the South Carolina Receiver. 

Reaching far beyond its bounds, the Order, dated October 5, 2023, purports to revoke 

Payne & Keller’s Texas termination to reinstate its existence in Texas. Completely una-

ware of the unauthorized nature of the South Carolina Receiver’s actions, the Texas Sec-

retary of State has issued a certificate revoking Payne & Keller’s termination as of Oc-

tober 12, 2023. This certificate of reinstatement must be revoked. 

II. 
INTERVENOR’S INTEREST IN THIS ACTION 

 
 As previewed above, Travelers issued several liability insurance policies to 

Payne & Keller Company beginning in 1979. Payne & Keller is a former Texas entity that 

lawfully dissolved in Texas nearly 40 years ago, in 1986. See Texas Comptroller of Public 

Accounts Dissolution Papers for Frentex Enterprises Company of Texas, f/k/a Payne & 

Keller Company dated Nov. 25, 1986. Payne & Keller’s ability to sue or be sued under 

any circumstances terminated under the applicable Texas statute of repose as of 1989. 
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TEX. BUS. ORG. CODE §§ 11.356, 11.359; see also Tex. Bus. Corp. Act Art. 7.12 (1984) (pre-

decessor statute). 

The South Carolina Receiver for Payne & Keller, improperly appointed by a South 

Carolina state court with no jurisdiction or power to act in Texas and/or over assets 

located in Texas, has demanded that Payne & Keller’s liability insurers, including Trav-

elers, provide it with a defense to multiple lawsuits naming Payne & Keller as a defend-

ant in several asbestos personal injury lawsuits. The Receiver has not only refused to 

assert the Texas statute of repose as a defense to these lawsuits, he has taken steps to 

destroy this and other defenses related to or arising from Payne & Keller’s status as a 

long-dissolved Texas entity that can no longer be sued. Given its potential exposure as 

a liability insurer for Payne & Keller’s liabilities, Travelers has a significant and concrete 

interest is ensuring that Payne & Keller’s corporate termination is not improperly re-

voked and/or that the operation of the statute of repose is not disturbed. Towards this 

end, this Court’s domestication of the South Carolina court’s unlawful October 5, 2023 

order purporting to revoke Payne & Keller’s termination must be vacated.  

If the order is not vacated, such that Payne & Keller’s corporate termination is 

revoked and it is reinstated as an active company in Texas, that would effectively elim-

inate one of Travelers’ main affirmative defenses in the underlying South Carolina liti-

gation based on Texas’s statute of repose (i.e., because Payne & Keller dissolved in 1986, 

its ability to sue, and the Receiver’s ability to sue on its behalf, lapsed in 1989).  It would 

also eliminate a critical defense of Payne & Keller and expose it to claims and liabilities 

that have been extinguished as a matter of Texas law since 1989, to the detriment of 
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both Payne & Keller and Travelers. In addition, it would materially alter, and impermis-

sibly interfere with, issues that are currently within the exclusive jurisdiction of the 

South Carolina Court of Appeals, at least as far as the South Carolina state courts are 

concerned. Travelers thus has a direct and substantial interest in the outcome of this 

proceeding, and its intervention is necessary to protect its rights. 

III. 
FACTS CONCERNING IMPROPER APPOINTMENT OF RECEIVER AND  
IMPROPER EFFORT TO REVOKE PAYNE & KELLER’S DISSOLUTION 

 
1. Lenora Childers Sues Payne & Keller in South Carolina Circuit Court 

Payne & Keller is a former Texas corporation that dissolved in Texas in 1986. As 

a result, Payne & Keller has been immune from any suit of any kind as a matter of Texas 

law since 1989 under Texas’s statute of repose for claims against terminated busi-

nesses. Despite this, Lenora Childers, on July 14, 2021, commenced an asbestos per-

sonal injury case against Payne & Keller and various other defunct companies in South 

Carolina circuit court in Childers v. Davis Mechanical Contractors, Inc., Case No. 2021-

CP-40-03484 (Childers action).  

2. Ms. Childers Requests and the Circuit Court Appoints a Receiver Over 
Payne & Keller 

 
On August 23, 2021, Ms. Childers filed a motion asking the South Carolina circuit 

court to appoint Peter Protopapas as Payne & Keller’s Receiver, even though Payne & 

Keller was terminated as a corporation more than 30 years ago, has no property in 

South Carolina and has never done any business in South Carolina. Four days later, on 

August 27, 2021, the circuit court granted Ms. Childers’ motion without a hearing and 

without notice to Travelers, and appointed Mr. Protopapas as the Receiver for Payne & 

Keller with respect to Payne & Keller’s assets located in South Carolina (of which there 
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are none). The Receiver, ostensibly acting on behalf of Payne & Keller, subsequently 

filed an improper third-party insurance coverage complaint in the Childers action 

against Travelers and other alleged historical insurers of Payne & Keller in South Caro-

lina circuit court.  

3. Travelers Moves to Dissolve the Receivership 

On August 24, 2022, Travelers filed a motion to dissolve the Payne & Keller Re-

ceivership in its entirety. Other alleged insurers of Payne & Keller joined in Travelers’ 

motion to dissolve the Receivership. Travelers demonstrated, among other things, that 

Payne & Keller can no longer sue or be sued under Texas law, so the Receiver’s claims 

against Travelers, purportedly on Payne & Keller’s behalf, necessarily fail and the Re-

ceivership must be dissolved. Travelers also explained that because Payne & Keller is a 

defunct foreign corporation without any property in South Carolina—indeed which has 

never done any business in South Carolina—the South Carolina circuit court did not 

have the power to appoint a Receiver over Payne & Keller. Travelers made clear that the 

Receivership was improper from the start and must be dissolved. 

The Receiver opposed Travelers’ motion. Remarkably, the Receiver sought to 

avoid the Texas statutory repose period that has barred any claims by or against Payne 

& Keller for more than 30 years (i.e., since 1989, three years after its termination), by 

openly speculating that Payne & Keller may have engaged in some sort of “fraud” at the 

time of its 1986 dissolution. He argued that the South Carolina circuit court should 

somehow revoke Payne & Keller’s termination and reinstate its corporate existence in 

Texas under Section 11.153 of the Texas Business Organizations Code—enacted only 

two years ago—which authorizes a court to revoke a corporation’s termination if it was 
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“a result of actual or constructive fraud.” The Texas General Assembly did not enact any 

form of a fraud exception to dissolution until 2005. Business Entities And Associations, 

2005 Tex. Sess. Law Serv. Ch. 64 (H.B. 1319) (VERNON’S). Thus, the fraud provision did 

not come into existence until 2005—almost 20 years after Payne & Keller dissolved. 

In essence, the Receiver argued that Payne & Keller, the company he was obli-

gated to protect, should be revived so as to expose it to potential claims and liabilities 

that have been extinguished as a matter of law for decades.  

4. The South Carolina Court Denies Travelers’ Motion to Dissolve 

In a March 30, 2023 order, the circuit court denied Traveler’s motion to dissolve 

the Payne & Keller Receivership. The order not only rejected the obvious dissolution 

grounds Travelers raised, it also modified the scope and purview of the Receivership 

by authorizing the Receiver to pursue his new and unpleaded “fraud” theory, with the 

thinly-veiled goal of improperly revoking Payne & Keller’s termination in Texas. The 

South Carolina circuit court’s order also rejected Travelers’ argument that the retroac-

tive application of Section 11.153(a) of the Texas Business Organizations Code, which 

was not added to the Code until 2021, would directly violate the Texas Constitution. 

5. Travelers Appeals the Order Denying the Motion to Dissolve 

On April 28, 2023, Travelers timely appealed the circuit court’s order denying 

Travelers’ motion to dissolve the Payne & Keller Receivership (the South Carolina rules 

permit immediate interlocutory appeals of certain orders issued in connection with re-

ceiverships). The appeal remains pending with the South Carolina Court of Appeals. 

The appeal asks the South Carolina Court of Appeals to decide, among other things: 

• Whether the circuit court erred by (i) appointing a Receiver 
over Payne & Keller, a dissolved Texas corporation that does not 
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have any property in South Carolina, and (ii) by denying Trav-
elers’ motion to dissolve the Receivership. 

• Whether the circuit court erred in finding that alleged liability 
insurance policies issued by non-South Carolina-based insur-
ers to Payne & Keller in Texas are somehow “property within 
[South Carolina]” justifying the appointment of the Receiver 
under S.C. Code Ann. § 15-65-10(4). 

• Whether the circuit court erred in finding Texas’s statute of re-
pose for claims against dissolved Texas corporations like Payne 
& Keller does not apply to preclude claims by or against Payne 
& Keller more than three years after the date of its dissolu-
tion—1989 for Payne & Keller—thereby rendering the Receiv-
ership a nullity and requiring its dissolution. 

• Whether the circuit court erred in finding that the Receiver had 
made a prima facie showing that Payne & Keller was termi-
nated as a result of fraud or constructive fraud under Section 
11.153(a) of the Texas Business Organizations Code, such that 
Texas’s three-year statute of repose somehow does not apply to 
Payne & Keller. 

• Whether the court erred in finding that the retroactive applica-
tion of Section 11.153(a) of the Texas Business Organizations 
Code would not violate the Texas Constitution. 

• Whether the circuit court erred in rejecting Travelers’ argu-
ment that a South Carolina circuit court does not have the 
power to revoke the termination of a foreign corporation like 
Payne & Keller and reinstate its corporate existence in another 
state, Texas, as if the dissolution never happened. 

The South Carolina Court of Appeals has twice rejected the Receiver’s requests 

to the dismiss the appeal, and has stated expressly that the appeal will be heard. More-

over, under Rule 205 of the South Carolina Appellate Court Rules (“SCACR”), the Court 

of Appeals has had “exclusive jurisdiction” over all of these issues since April 28, 2023, 

when Travelers filed its notice of appeal. See Rule 205, SCACR (“Upon the service of the 

notice of appeal, the appellate court shall have exclusive jurisdiction over the appeal”); 

Stokes-Craven Holding Corp. v. Robinson, 416 S.C. 517, 534, 787 S.E.2d 485, 494 (2016) 
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(“Rule 205 divests the lower court or administrative tribunal of jurisdiction over ‘mat-

ters affected by the appeal’”) (emphasis provided by the Supreme Court) (quotation and 

other citation omitted); Lancaster v. Ga.-Pac. Corp., 403 S.C. 136, 137, 742 S.E.2d 867, 

868 (2013) (“Pursuant to Rule 205, SCACR, upon the service of a notice of appeal, the 

appellate Court has exclusive jurisdiction over the appeal, with the exception of matters 

not affected by the appeal. The appellate court retains jurisdiction until the remittitur 

is sent to the lower court.”); Tillman v. Oakes, 398 S.C. 245, 255 & n. 3, 728 S.E.2d 45, 51 

& n.3 (Ct. App. 2012) (reiterating that “[u]nder Rule 205, the lower court is deprived of 

the power to proceed with matters that are affected by the appeal,” and explaining that 

this rule “deprives the lower court of the power to address a particular issue, or ‘matter,’ 

during the pendency of the appeal”). 

6. Ms. Childers Files a Motion Asking the South Carolina Circuit Court to Re-
voke Payne & Keller’s Corporate Termination in Texas for the Same Rea-
sons Raised in the Receiver’s Opposition to Travelers’ Now-Appealed Mo-
tion to Dissolve 

On June 14, 2023, Ms. Childers filed a motion asking the circuit court to revoke 

the corporate termination of Payne & Keller pursuant to Section 11.153 of the Texas 

Business Organizations Code. Travelers filed an opposition to Ms. Childers’s motion to 

revoke on July 7, 2023. The circuit court held a hearing on July 10, 2023, at which time 

it deferred ruling on the motion due to its express admission that it lacked jurisdiction 

to rule, i.e., because the motion to revoke depends on the resolution of matters that are 

pending before the South Carolina Court of Appeals, the circuit court admitted that it  

could not rule. During a subsequent hearing on August 21, 2023, the circuit court again 

declined to rule on the motion because of its lack of jurisdiction to do so.  
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7. Ms. Childers Emails the South Carolina Circuit Court a Proposed Order 
Granting Her Motion to Revoke 

 
On September 26, 2023, Ms. Childers’s counsel emailed the South Carolina cir-

cuit court judge a proposed order granting her motion to revoke, entitling the order 

“Findings of Fact and Conclusions of Law on Plaintiffs’ [sic] Motion to Revoke the Ter-

mination of Payne & Keller Company.” Travelers’ counsel sent a response email on Sep-

tember 28, 2023, noting again the circuit court’s lack of jurisdiction to issue the pro-

posed order due to Rule 205, SCACR, and requesting 10 days to respond if the circuit 

court intended to consider the proposed order. The circuit court judge never responded 

to counsel’s email and, instead, on October 5, 2023, before the expiry of 10 days, en-

tered the proposed order in a form nearly identical to the one submitted by Ms. Chil-

ders’s counsel. The circuit court apparently relied on a ruling from the South Carolina 

Court of Appeals noting, entirely unremarkably, that Travelers’ appeal did not “stay” 

the Receivership. That stay ruling did not, however, matter to or alter the effect of Rule 

205, i.e., the circuit court had no power (jurisdiction) to issue the proposed order for 

the very obvious reason that the order involved multiple matters already on appeal. Of 

course, the absence of a stay did not and does not mean the presence of circuit court 

jurisdiction.   

8. The South Carolina Circuit Court Issues its October 5, 2023 Order Purport-
ing to Revoke Payne & Keller’s Termination in Texas 

 
The circuit court’s October 5, 2023 order purports to affirmatively revoke Payne 

& Keller’s termination and reinstate its corporate existence in Texas. The order is not 

only unconstitutional on its face, the circuit court did not have jurisdiction to issue it 

because the South Carolina circuit court has no power to reach into Texas’s corporate 
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affairs and issue an order that changes the dissolution status of a Texas corporation. 

The South Carolina circuit court was also divested of jurisdiction to issue the order un-

der Rule 205, South Carolina Appellate Court Rules, given that the order involves mat-

ters within the exclusive jurisdiction of the South Carolina Court of Appeals.   

On October 24, 203, the circuit court requested an “informational conference” 

that took place on October 25, 2023. During this conference, the Receiver advocated for 

the court to deny Travelers’ motion for reconsideration of its October 5, 2023, order 

and to permit the Receiver to act on the improper and unfounded ex parte revocation 

it obtained of Payne & Keller’s dissolution. But the circuit court refused to rule. 

9. Without Notice to Travelers, The Receiver Initiated This Case Seeking to 
Domesticate the South Carolina Circuit Court’s Order in Texas 

 
On October 23, 2023, the South Carolina Receiver filed with the circuit court a 

“Notice of Filing,” attaching a “Certificate of Revocation of Dissolution” of Payne & Keller 

(f/k/a Frentex), dated October 12, 2023. The South Carolina Receiver apparently 

sought and obtained this Certificate of Revocation by (i) “noticing” a copy of the South 

Carolina circuit court’s October 5, 2023 order in the Childers action, and (ii) asking the 

Texas Secretary of State to formally revoke Payne & Keller’s termination. The South Car-

olina Receiver did not provide any notice to Travelers or the South Carolina Court of Ap-

peals, even though issues regarding Payne & Keller’s dissolution status and the applica-

bility of Texas’s statute of repose are on appeal and hence are solely within the South 

Carolina Court of Appeals’ exclusive jurisdiction. Further, on information and belief, the 
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Receiver did not comply with Tex. Bus. Org. Code § 11.202, which sets forth require-

ments for reinstatement of a terminated entity, or § 22.365, requiring certain tax filing 

requirements before a corporation may be reinstated. 

On October 23, 2023, Travelers and other insurers filed with the South Carolina 

Court of Appeals an emergency motion to enforce Rule 205, SCACR, asking the South 

Carolina Court of Appeals to issue an order advising the South Carolina circuit court 

that it lacked jurisdiction to issue its October 5, 2023 order, and enjoining the circuit 

court and the Receiver from any further efforts to proceed with matters affected by this 

appeal, including in Texas. That motion remains pending. 

V. 
PRAYER FOR RELIEF 

 
 Travelers requests that the parties take notice of the filing of this plea in inter-

vention and that this Court vacate the domestication of the South Carolina circuit 

court’s October 5, 2023, order. The order is neither valid nor enforceable, because, 

among other things, the South Carolina circuit court did not have jurisdiction to issue 

the order in the first place. It is thus not entitled to full faith and credit in Texas. The 

order is void and its domestication in Texas should be vacated. Travelers further re-

quests that this Court grant the following additional relief: 

• A declaration that a South Carolina circuit court does not have 
the power to issue an order purporting to revoke the termina-
tion of Texas corporations, including Payne & Keller; 

• A declaration that the alleged liability insurance policy assets 
issued by Travelers, a non-South Carolina-based insurer, to 
Payne & Keller, a now-terminated Texas corporation, are prop-
erty located within the state of Texas, not South Carolina, such 
that the South Carolina circuit court lacked the authority to ap-
point a South Carolina receiver over Payne & Keller, and such 
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that the improperly-appointed South Carolina receiver lacks 
any authority to seek to revoke Payne & Keller’s termination; 

• A declaration that Texas’s statute of repose precludes the filing 
of any claims by or against Payne & Keller more than three 
years after the date of its dissolution, i.e., 1989, regardless of 
the outcome of any effort to reinstate its corporate existence; 

• A declaration that there is inadequate proof that Payne & Keller 
was terminated as a result of fraud or constructive fraud under 
Section 11.153(a) of the Texas Business Organizations Code; 
and 

• An order, under  authority of § 11.403(a)(5) of the Tex. Bus. Org. 
Code, and in accordance with § 64.021 of the Tex. Civ. Prac. & 
Rem. Code (requiring receiver for property located in Texas be 
a Texas Citizen and qualified voter and not be a party, attorney, 
or other person interested in the action), appointing a proper 
receiver for Payne & Keller to administer its Texas assets, if any, 
and to take any other steps necessary to protect Payne & Keller 
and reject the unauthorized acts of the South Carolina Receiver. 

 

Respectfully submitted, 
 
/s/ Robert B. Gilbreath  
Robert B. Gilbreath 
State Bar No. 07904620 
rgilbreath@hpylaw.com 
Hawkins, Parnell & Young, LLP 
6301 Gaston Avenue, Suite 1444 
Dallas, Texas 75214 
(214) 780-5114 
 
ATTORNEYS FOR INTERVENOR 
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CERTIFICATE OF SERVICE 
 

I certify that a true and correct copy of the foregoing instrument has been 
served on the parties and their counsel of record via electronic service on this 27th day 
of October 2023. 

 

/s/ Robert B. Gilbreath   
Robert B. Gilbreath 
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PROOF OF SERVICE 
_____________________ 

 
 I, the undersigned of the law offices of Womble Bond Dickinson (US) LLP, attorneys for 

Appellant, do hereby certify that I have served all parties to this appeal with a copy of the 

pleading(s) specific below by emailing them at the addresses below: 

Pleading(s): Appendix Volume IV in Support of Emergency Motion to Clarify and 
Enforce Rule 205 

 
 Parties Served: 

Peter D. Protopapas (pdp@rplegalgroup.com)  
Brian M. Barnwell (bb@rplegalgroup.com)  
John B. White, Jr. (jwhite@johnbwhitelaw.com)  
Marghretta H. Shisko (mshisko@johnbwhitelaw.com) 
Christopher Jones (cjones@johnbwhitelaw.com)  
Griffin Littlejohn Lynch (glynch@johnbwhitelaw.com)  
Scott Shutte (scott.schutte@morganlewis.com) 
Brady Edwards (brady.edwards@morganlewis.com) 
 
Counsel for Respondent Payne & Keller Corp., through its Receiver Peter D. Protopapas 
 

By: /s/ M. Todd Carroll 
 
November 3, 2023 
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