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STATEMENT OF ISSUES ON APPEAL

The trial court properly charged the law of voluntary
manslaughter under the facts of this case. Further, the
trial court’s pre-trial comments regarding the need for
a charge conference and the possible charges to the
jury did-not constitute a promise on which Appellant
reasonably could rely.

Any error in charging the jury that malice may be
implied through the use of a deadly weapon was
entirely harmless glven the jury’s finding of no malice
by’ conv1ct1ng Appellant of voluntary manslaughter.
The trial court did not err in denylng the admission of
the foreman S afﬁdav1t when the affidavit sought to
dlvulge the Jury ] dellberatlon process and served no
relevant purpose Further, any error in the denial of

the admrssron of the affidavit is entirely harmless.



STATEMENT OF THE CASE

Appellant was indictgd for murder. On March 30, 2009, he proceeded to trial before
the Honorable Deadra L. J effgrs@n and a jury. The jury convicted Appellant of the lesser-
included offense of Volpntary'r'nanslaughter, and Judge Jefferson sentenced him to fifteen
years in prison. Appellant filed a Motion for Reconsideration of Sentence and a Motion for
aNew Trial. Judge] efférson denied both motions by separate Orders filed August 17,2009.

Appellant filed a'Motion to Allow Juror to Submit Affidavit on August 24, 2009, and
the juror submitted the Afﬁdavit on August 26, 2009. Before obtaining a ruling, Appellant
filed his Notice of Appeal on August 26,2009. On October 29, 2010, after the State asserted
Appellant waived his right to contest this issue by filing the Notice of Appeal, this Court
remanded the issue of the jufo; afﬁdavit to the trial court for a ruling. The trial court filed

an Order denying the mét-ioﬁ on March 11, 2011. This appeal follows.



ARGUMENT
L The trial court properly charged the law of voluntary
manslaughter under the facts of this case. Further, the trial
court’s pre-trial comments regarding the need for a charge
conference and the possible charges to the jury did not constitute
a promise on which Appellant reasonably could rely.

Appellant contehds the trial court erred in charging voluntary manslaughter after the
trial court allegedly “prbmiScd” pre-trial and before hearing any of the evidence presented
to not charge voluntary manslaughter. The trial court properly charged the law based on the
evidence presented. The court’s comment was not intended as a final ruling on the issue, but
should instead be read as an indication she normally gave the defendant what he asked for
in charges to the jury, especially in light of the discussion between counsel and the trial court.
It was entirely unreasonable for Appellant to rely on a pre-trial ruling regarding jury charges,
make no effort to confirm the ruling prior to determining whether he would testify, or expect
the court to refuse.to chgrge relevant and appropriate law based on the facts presented to the
jury.

Prior to trial, the following colloquy occurred between the trial court and Appellant’s
counsel:

MR. BUTLER: Finally, just for the record, I believe
Co - Your Honor was in receipt of e-mails
from the State indicating that prior to

submitting the case to the jury they
intend to ask for a manslaughter

©, w0 - charge. :
THE COURT: I’m not dealing with any of that.

MR. BUTLER: -~ I know. But I just want to put on the
: record that they have already decided
- they plan to ask for that and it will

become relevant later:

3



THE COURT:

MR. BUTLER:

THE COURT:

MR. BUTLER: |
THE COURT:

MR. BUTLER:

THE COURT:

MR. BUTLER:
(T.48-49; R. 4-5) (emph'-asis'.added). After ail the evi&ence was presented by both parties,
the trial court indicated her intention to charge the jury..ori murder, voluntary manslaughter,
and defense of others. .(T.1004-1005; R. 886,—881). Appellant objected and the trial court
noted her previoﬁé co@éﬁts- were“‘befo‘re I heard alll of the case. And generally I give the
defendant exactly,whéf::they ésk for, butlI’m not required to do that. I’'m required, as the
gatekeeper, to look at ti}e.totality of the case.” (T.1Q12-1013; R. 888-889). The trial court
made it perfectly clear ﬁer prior ruling was not a final or binding ruling, and instead, it was
merely a statement that her “Inclination is to give a deféndént what they ask for, absent some
other circumstanc;e.” (T.1015—'1017; R. 891-893).- Appellant ;then moved for a mistrial based
on the trial court’s inten'tior;‘t‘(:) charge voluntary ﬁlaﬁslaughter, and the trial court denied the

motion. (T.1038; 1041; R. 914; 917). The trial court charged voluntary manslaughter as she

Well, I haven’t read that frankly and,
you know, ’m not going to prepare
the jury charge until I’ve heard all the
evidence. ,

I understand.

And the Court will only charge the
applicable law _as supported by the
facts of the case.

Yes, ma’am.

And I don’t know how it’s going to
develop.

Yes, ma’am.

So I don’t know whether any
lesser-included is going to be
appropriate or whether he’s going to
request any.

And, frankly I'm going to defer to
what the defendant wants. So if he
wants to go all or nothing I’'m going to
give it to him. That should resolve that
for everybody. ,

That resolves that perfectly, thank you.

4_.



indicated in the official charge conference. (T.1087-1088; R.963-964 ). Subsequently,
Appellant filed a rnotidn" for & new trial, which was also denied. (Motion for New Trial and
Order Denying Defendant’s Motion for New Trial; R. 1003; 1033).

Propriety of Voluntary Manslaughter Charge

“The law to be 'charg:ed must be determined from the evidence presented at trial.”

State v. Brayboy, 387 S.C: 174, 179, 691 S.E.Zd 482, 485 (Ct. App. 2010) (citing State v.
Knoten, 347 S.C. 296‘, 3.02,,'555 S.E.2d 391, 394 (2001)). A trial court commits reversible
error if it fails to give a.requested charge on an issue raised by the evidence. State v. Hill,
315 S.C. 260, 262, 433 SE2d 848, 849 (1993).

“It has long been the law in this State that ‘to warrant the court in eliminating the
offense of manslaughter it -should uery clearly appear that there is no evidence whatever
tending to reduce the cnme trom murder to manslaughter ” Casey v. State, 305 S.C. 445,
447, 409 S. E 2d 391 392 (1991) (quotmg State v. Norris, 253 S.C. 31, 35, 168 S.E.2d 564,
565 (1969)).

Voluntary 'Inansll‘:aughter ts the unlawful killing of a human being in sudden heat of
passion upon sufficient legal pteveeation. See State v. Cole, 338 S.C. 97, 101, 525 S.E.2d
511,513 (2000). Both heat ot na‘ssion and sufﬁcient legal provocation must be present at the
time of the killing... l(l Thesudden heat of passion, upon eufﬁcient legal provocation, while
it need not dethrone reason entirety, or shut out knowledge and volition, must be such as
would naturally disturb'. the svuay of reason, and render the mind of an ordinary person

incapable of cool reﬂectlon and produce what, accordmg to human experience, may be

called an uncontrollable 1mpulse to do violence. State v. Wharton, 381 S.C. 209, 214, 672



S.E.2d 786, 788 (2009) The South Carolma Supreme Court has held that an overt,

threatenmg actor a phyS1cal encounter may constitute sufficient legal provocation. State v.

Pittman, 373 S. C. 527 573 647 S.E.2d 144 168 (2007) (citing State v. Gardner, 219 S.C.

97,105, 64 S.E.2d 130, _134 (.1951). In State V. Martin, the South Carolina Supreme Court

explained sufﬁ01ent legal provocat1on can result from the parent who sees his child, or the

child who sees the parent suffenng under the hand of rufﬁan violence.” State v. Martin, 216

S.C. 129, 133,57 S.E. 2d 55 56 (1949) overruled on other grounds by State v. Belcher, 385

S.C. 597,685 S.E.2d 80_2 (2009); see also, State v. Ferguson, 20 S.C. L. (2 Hill) 619 (1835).
This Court has also made it clear violence to a third party, including a relative or friend, is
sufficient legal provocatlon to support a voluntary manslaughter charge. See State v. Smith,
304 S.C. 129, 131 403 S E. 2d 162 163 (Ct App 1991)

In thls case, there was’ ample evidence Just1fy1ng the charge of voluntary
manslaughter. Several w1tnesses test1ﬁed Appellant was upset or angry when he learned the
victim beat his mother. (T 564 565; 644; 690; 741; 785 813; R. 473-474; 553; 598; 649;
693; 721). Further the V1ct1m charged Appellant became embroiled in a fight with
Appellant, and then went after Appellant s mother or boyfnend (T.81-84; 87-89; 748-754;
R. 37-40; 43 45; 656 662) These actlons constltuted the necessary legal provocation
causing Appellant s sudden heat of passion Wthh would naturally disturb the sway of
reason, and render the mmd of an ordlnary person 1ncapable of cool reflection, and resulted
in the stabbmg of the vrct1m by Appellant. Accordmgly, because there was evidence
justifying the charge of voluntary manslaughter the trial court was required to offer the lesser

included offense and d1d not commrt error in issuing the charge.



Pre-Trial Ruling Not Final ' ‘

Additionally, the trial ccurt’s comment was not a final decision on the law, but
merely a statement that she \nill nsually defer to the desires of the defendant. (T.1112-1113;
R.988-989). Considerationl_o.f the full colloquy between counsel and the court is important
to discern the trial cour‘t’s intentions. As she stated however, the court is not required to
only charge the defendant s reqnests but is requlred td charge the applicable law. See
Knoten, 347 S.C. at 302 555 S E 2d at 394. The court is required to determine the law to

be charged based on the evidence presented at trial, and cannot reasonably make this decision

in a pre-trial ruling. §e_e State v. Hernandez, 386 S.C. 655, 660, 690 S.E.2d 582, 585 (Ct.

App. 2010) (“The evidence presented at trial determines the law to be charged to the jury.”)

(citing State v. Brown, 362 S.C. 258, 261-62, 607 S.E.2d 93, 95 (Ct. App. 2004)).
Further, the Cddrtsl':of th:is.State have held on numerous occasions that pre-trial
rulings are not ﬁnal and are subJect to alteratlon based on developments during the trial. See
State v. Floyd 295 S. C 518 521 369 S.E. 2d 842, 843 (1988) (“Trial judges must not be
held, concluswely, to prehmmary ruhngs made w1th0ut benefit of all the pertinent and

relevant evrdence.”);»see‘also*State v. Forrester, 343 S.C. 637 642-43, 541 S.E.2d 837, 840

(2001); State v. Klrton 381 S C. 7 43 671 S.E. 2d 107 125 (Ct App. 2008). The trial court
made it abundantly clear the ﬁnal charge would be based on the evidence presented at trial
and would not be deterrrnned .untll the charge conference. She repeatedly indicated she had
no means ot“ determiningi\'zvhat t;vculd be charged at such an early stage of the proceedings
and she would not make a determination until aﬁer teaming how the case develops. (T.48-

49; R. 4-5).



The issue was not raised as-a motion regarding the charges to be given, but even if
Appellant’s counsel’s hcte{fOr :t'he record was in the nature of an actual motion, it would be
most similar to a motio‘n'. in limine. The issue of jury charges is not addressed pre-trial
because it is based on how -the'evidencc at trial develops, exactly like a pre-trial evidentiary
ruling. As Judge J effefsen noted several times, she would not know if a lesser-included
charge was necessary oh iappf_‘bpljia'te until after she heard the evidence. She could not make

a fully informed decision until after all evidence was presented and made that stance clear

to counsel. C_f.l State v. Shlith,_ 383 S.C. 159, 167, 679 S.E.2d 176, 180 (2009) (finding
court’s denial of ni‘istriall‘ based on counsel waiving objection was not conclusive, final ruling
because court only later 1earned v“all the relevant facts, law, and arguments” to make a final
decision). o |

Again, this is Qery eifnilar to asking the jadge to preclude or include certain
testimony, but the prehmmary hulmg is clearly subject to change based on how the case
unfolds. State \A Floyd 295 S C 518 520,369 S. E 2d 842, 843 (1988) (stating a ruling on
a motion in limine is subJ ect to change based on events at trial). Judge Jefferson made her
comments as .a prehmlinaryA ruhné and nothing more. AShe never intended to make a final
ruling regardlng Juhy charges without hearing the evidence presented.

The commente :by Judge Jefferson amountea to nothing more than her initial

impressions and her inclination to charge what the defendant requested. See e.g., State v.

Cheatham, 349 S.C. 1:011', 112,561 S.E.2d 618, 624 (Ct. App. 2002) (Judge’s pre-trial
comments regarding the evidence merely amounted to his initial impressions and did not

constitute an order). The trial court did not make the pre-trial comments in this case as a



final ruling, and, especially in llght of the full discussion between the trial court and counsel,

it should not be considehed a final order..

Reliance Not Reasonal_)le e

Appellant contendsi, he reasonably relied on the comments by the trial court in
preparing and effectuating his trial strategy. In support of his argument, Appellant cites State
v. Jones, 343 S.C. 562, 541 S.E.2d 813 (2001). As explained by Appellant, the trial court
in Jones indicated during a' charge- conference he would give the reasonable doubt charge
found in State v. Manning.ll Jones’ trial attorney specifically incorporated the language from
Manning into his closiné largilment. The trial court then upon request from the solicitor,
utilized different language in’ h1s charge to the j Jury The South Carolina Supreme Court

found: “Appellant reasonablv rehed upon the Judge S representat1on that he intended to give

that charge to the Jury The dec1s1on to alter the charge, after the argument, was
fundamentally unfalr ” Jones 343 S. C at 578, 541 S.E.2d at 821 (emphasis added).

Appellant and the Court in J ones both rely in part on State v. Woomer, 277 S.C. 170,

284 S. E 2d 357 (1981) In Woomer the defendant was dlrectly induced to testify by the trial

court’s l1m1tat10n on the scope of his test1mony. The SOllCltOI‘ went beyond the limited scope
and the court 1ssued a curat1ve 1nstruct1on In reversmg, the South Carolina Supreme Court

found: “Once the tnal court 1nduced appellant to test1fy by limiting the scope of the

testimony, Woomer had a rlght to relv on that assurance, and the solicitor’s violation of the

limited scope of cross examination was fundamentally unfair.” Woomer, 277 S.C. at 173,

284 S.E.2d at 358 (emphasis added).

'State v. Manning, 305 S.C. 413, 409 S.E.2d 372 (1991).

9



Both cases requir:e'th:etdefendant to have reasonably relied on the judge’s ruling to
their detriment before anychanges impact the fundamental fairness of the defendant’s trial.
These cases are dlstmguishable from the instant case because Appellant did not have
justification to rely on th'e_ pre-trial comments by the judge. ,

In State v. McW;eel the defendant’s attorneys asked the trial judge whether he would

charge the jury during the penalty phase that if it found an aggravating circumstance but
recommended a life sentence appellant would not be eligible for parole until the service of
thirty years’ imprisonment. The judge initially indicated he would give such a charge.
However, at the beginning of the penalty phase, the judge stated he would not give a parole

eligibility charge after all State \A McWee 322 S.C. 387 391,472 S.E.2d 235, 238 (1996).

The Supreme Court concluded “aﬂer carefully rev1ew1ng the entire record, we find no
evidence the tr1al Judge ] 1n1t1al indication he would give a parole eligibility charge
influenced either voir dire the selection of jurors, or the presentation of evidence during the
guilt phase of trial.” Id at 392 472 S.E. 2d at 238 As a result, it was not “fundamentally
unfair” for the trial court to subsequently refuse to give the parole eligibility charge. Id.

In this case as in McWee there is no ev1dence other than some hindsight-based
allegations of how tr1al' i:strategy could have been dltferent, that Appellant reasonably relied
on the trial court’s prel-trial comments regarding the jury charges. In actuality, the Record
in this case indicates 1t Was entirely unreasonable for Appellant’s trial counsel to rely on the
comments. | |

In the instant case;it should have heen clear to Appellant’s counsel that the State did

not believe Judge J efferSonfs' ruling was a final ruling, but was instead merely instructive or

10



indicative of what she r"nay-‘dc based on how the case was presented. The State routinely
asked about Appellant’s,state.of rnind during trial. The State highlighted the fact Appellant
was angry or upset at the time’ he heard from his mother and at the time of the stabbing.
(T.565; 644; 690; 741 784 785 R. 474; 553; 598 649 692-693).

Further, Appellant s trral counsel had the opportunity to verify the court’s ruling and
chose not to do so. Aﬁer one of the evenmg breaks durrng Appellant’s presentation of his
case, the trial court beg1ns byaskrng for any proposed charges and whether either side has
written proposedv charges She also indicates she will hold a charge conference. (T.910; R.
793). This discussion presented an excellent opportunity for counsel to verify the court’s
ruling on the j Jury charge |

Srgnrﬁcantly, Appellant vs trral counsel marntarns the decision that Appellant would
not testify was d1rectly based on the fact the Judge 1nd1cated planned to give Appellant what
he asked for, “all or nothrng » Aﬁer the State rested its case, Appellant told the court he
planned to testrfy (T 830 R. 73 8) After presentmg several witnesses, Appellant decided
not to testify, allegedly based on the fact the court was not planning to charge voluntary
manslaughter (T 994 995 Afﬁdav1t of Beattie Butler and Affidavit of Marybeth Mullaney;
R. 870-871; 1012; 1017) At that time, counsel could have prevented any confusion by
getting an actual ﬁnal ruhng from the court regarding the charges she planned to give to the
jury. Her prior comments 1ndrcated she wanted to hear the evidence; so after all the evidence
was presented, counsel ':should have reconfirmed her in limine ruling. His failure to get a
final rullng, andvhrs suhs‘eduent ltnal strategy, was entlrely unreasonable in light of the

developments dunng trral Th1s case is much more analogous to the facts and circumstances

11
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of McWee, and counsel’s reliénce on the judge’s pre-trial ruling on jury charges is not

“reasonable reliance” as-required by Jones and Woomer to find reversible error.

12
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II. Any error in eharging the jury that malice may be implied
through the use of a deadly weapon was entirely harmless given
the jury’s finding of no malice by convicting Appellant of
voluntary manslaughter.

Appellant conten'ds the trial court committed reversible error in charging the jury
malice may be inferred by the use of a deadly weapon. Any error in the charge is clearly
harmless because the jury found Appellant acted entirely without malice. The jury did not
infer malice from the use of the deadly weapon because it found Appellant guilty of
voluntary manslaughter.

Appellant is correct in stating the South Carolina Supreme Court found “a jury charge

instructing that malice may be inferred from the use of a deadly weapon is no longer good

law in South Carolina where-evidence is presented that would reduce, mitigate, excuse or

justify the homicide.” State.v.- Belcher, 385 S.C. 597, 600, 685 S.E.2d 802, 803-804 (2009).
The Court, however, als‘o reiterated the long—standing rule: “Errors, including erroneous jury
instructions, are subJect to harmless error analysis.” Id. at 611, 685 S.E.2d at 809 (citing

Lowry v. State, 376 S. C 499 510 11, 657 S. E 2d 760, 766 (2008)). Further, where an

erroneous jury charge does not contnbute to the jury’s verdlct the error is harmless. See

State v. Jeffenes 316 S. C 13 446 S.E.2d 427 (1994)

In thrs case, the error is entrrely harmless and could not have contributed to the jury’s
verdict ﬁndmg Appellant gurlty of Voluntary manslaughter “The difference between

manslaughter and murder is the absence of malrce in the former and the presence of malice

in the latter.” State v. P1lgr1m, 320 S.C. 409, 414, 465 S.E.2d 108, 111 (Ct. App. 1995),

overruled on other groitnds by State v. Foust, 325 S.C. 12, 479 S.E.2d 50 (1996). The jury

13



found Appellant guilty of Voluﬁtary manslaughter; so, it had to find he acted without malice.
An erroneous jury instrﬁéﬁon i"ndicating malice can be inferred from the use of a deadly
weapon can hag/e ﬁo prejudif;ia_l impact when the jury returns a verdict specifically finding
Appellant acted Without;‘rAnai.i'cé.' Such is the circumstance of this case. Accordingly, while
it may have been ‘errdr for vthe q'durt to cﬁarge the jury regarding the inference of malice from

a deadly weapon, the error is entirely harmless.

14



III.  The trial court did not err in denying the admission of the
foreman’s affidavit when the affidavit sought to divulge the
jury’s deliberation process and served no relevant purpose.
Further, any error in the denial of the admission of the affidavit
is entirely harmless.

Appellant contends the trial court erred in denying his motion to admit the affidavit
of the jury foreman. The affidavit is an attempt to attack the validity of the jury’s verdict,
and to lend impéﬁhissible suppbrt to Appellant’s theory regarding the impact of charging
voluntary manslaughter'. F ufthér, the vast majority of the affidavit is irrelevant to refute the
footnote in the Judge’s Order denying Appellant’s Motion for New Trial, which is
Appellant’s alleged purpose for the admission of the affidavit. Finally, any error in failing
to admit the affidavit is entirely harmless and has no bearing on Appellant’s conviction and
sentence.

Rule 606(b) of the South-Carolina Rules of Evidence provides:

Upon an inquiry into the validity of a verdict or indictment, a
juror may not testify as to any matter or statement occurring
during the course of the jury's deliberations or to the effect of
anything upon that or any other juror's mind or emotions as
influencing the juror to assent to or dissent from the verdict or
indictment or concerning the juror's mental processes in
connection therewith, except that a juror may testify on the
question whether extraneous- prejudicial information was
improperly brought to the jury's attention or whether any
outside influence was improperly brought to bear upon any
juror. Nor may a juror's affidavit or evidence of any statement

by the juror concerning a matter about which the juror would
be precluded from testifying be received for these purposes.

Further, “Rule 606 thus draws a distinction between evidence of external influences
on the jury’s deliberations and cgﬁmments of jurors occurring during deliberations. While the
rule allows evidence of the former to be introduced, it prohibits the introduction of the

15



latter.” ShumDert V. State 378 S C 62, 66, 661 S.E. 2d 369 371 (2008). In State v. Hunter,

the Supreme Court held Juror testlmony involving 1nterna1 misconduct may be received only
when necessary to ensure fundamental fairness. 320 S.C. 85, 88, 463 S.E.2d 314, 316 (1995).
The Supreme Court explalned an afﬁdavrt must “measure up to the high bar that precedent
sets for the serlonsness ef rallvegatlens that Juror testlmony must raise before it may be
admitted.” Shumpert 378 S C at 68,661 S.E.2d at 372.

The Aﬂidavrt in 'thlS case certamly does net measure up to the high bar of seriousness
of allegations sufﬁcient “f.or. its"ati.mission. Nothing in the Affidavit indicates any comments

or actions by the jurors which impact the fundamental fairness of Appellant’s trial as is

necessary in order to.:a'dmit ,the Affidavit under the Hunter and Shumpert standards.
Appellant claims- h1s‘ 1‘ntent4 1s to refute a footnote ‘in: the trial court’s Order denying
Appellant’s Motion for a New Tr1al As such the deliberation of the jurors and the
preliminary vote has absolutely no 1mpact on the fundamental fairness of his underlying trial,
certainly not in the nature seen in Hunter There is no allegatlon of misconduct, no allegation
of 1nt1m1dat10n no allegatren of any 1mpropr1ety at alt sufficient to warrant admission of the
Affidavit. . |

Further, portien‘s of the ht‘ﬁdavit are eempletely irrelevant to Appellant’s intention
to refute the footnete ofjthetn'al. 'court, and ser\re rnerely as an attempt to interject improper
and impernlnissihle”faets mtothe determination regarding the validity of the voluntary
manslaughter charge. The Afﬁdav1t exptains the foreman’s personal considerations for
voting against a murder conv1ct10n and is entirely irrelevant to whether the vote was 10-2 as

stated by the trial court’s-footnote. The only paragraph which could even be considered
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remotely relevant is 'paragraph 7, and again, it utterly fails to meet the standard set forth in

Shumpert and Hunter for admis’s:ibility.

Finally, even if Vt:here.‘w'a's error 'in denying the admission of the Affidavit, Appellant
has failed to demonStrate any harm he has suffered. The footnote he seeks to refute was not
of any significance in the tr1al erjurt’s denial of his Motion for a New Trial. The trial court
specifically stated it‘_was an :'alf_terthqught, something she gave no weight to at all in her
determination. (H‘earing; August 24, 2009, page 22-25; R. 1185-1188). She stated: “My
decision would have bee'n the same if the vote was 8/4, 9/3, whatever, it wouldn’t have
mattered to me.” (Hearlng August 24,2009, page 23; R. 1186). The trial court made it clear
she would deny Appellant s M0t1on regardless of the information bemg provided by the
foreman about the j Jury s prehmmary vote. (Hearing August 24, 2009, page 24; R. 1187).
Accordingly, Appellant cannot demonstrate how he was preJud1ced by the trial court’s refusal

to admit the i 1mproper Juror Afﬁdavrt into ev1dence
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CONCLUSION
For all of the f(;regdi;lg reasons, it is respectfully submitted that the judgment and
conviction of the lower“,éour‘t{be.afﬁnned.
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