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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


 
APPEAL FROM THE SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION 


___________________ 
 


Case No. 2023-000187 
___________________ 


 
Pamela Cartee, Claimant, 


 
v. 
 
SC Judicial Department, Employer, and State Accident  
Fund, Carrier 
 
In Re: Attorney’s Fee Petition of Preston F. McDaniel, Esquire, and 
John M. Milling, Esquire,                        Appellants, 
 
           v. 
 
South Carolina Workers’ Compensation Commission,                  Respondent. 


___________________ 
 


RESPONDENT’S DESIGNATION OF MATTER TO BE INCLUDED IN THE RECORD 
ON APPEAL 


___________________ 
 
 Respondent South Carolina Workers’ Compensation Commission (“the Commission”) 


designates the following matter for inclusion in the Record on Appeal, in addition to matters pre-


viously designated by Appellants. 1  Undersigned counsel certifies pursuant to Rule 209(c), 


SCACR, that the designation contains no matter irrelevant to the appeal. 


1. Form 19 (December 11, 2017) 


 
1 Some of the documents listed below were included, in part, in Appellants’ Designation of Matter. 
However, for several items, it is unclear whether Appellants have designated transmittal letters or 
exhibits accompanying the primary document. Therefore, out of an abundance of caution, the 
Commission has included those documents herein. 
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2. Cover Letter, Form 61, Disbursement Sheet, and Form 61A (December 8, 2017) 


3. Email from Kellie Lindler to Sabrina Kelley and John Milling (Jan. 9, 2018 at 2:37 PM) 


4. Transmittal Email, Cover Letter, Form 61, and Disbursement Sheet (March 2, 2018) 


5. Letter from Preston McDaniel to Commissioner McCaskill (Feb. 22, 2018) 


6. Letter from Preston McDaniel to Commissioner McCaskill (March 7, 2018) 


7. Transmittal Email and Letter from Preston McDaniel to Amy Bracy (March 13, 2018) 


8. Email from Sabrina M. Kelley to Amy Bracy (March 15, 2018 at 4:49 PM) 


9. Email from Amy Bracy to Sabrina Kelley (March 15, 2018 at 11:14 AM) 


10. Email from Sabrina Kelley to Keith Roberts (March 23, 2018 at 12:21 PM) 


11. Summons & Complaint, Preston F. McDaniel, Esquire & John Milling, Esquire v. South 
Carolina Workers’ Comp. Comm’n, Case No. 18-CP-16-0334 (Darlington Cnty. Common 
Pleas April 17, 2018) 
 


12. Temporary Restraining Order Issued Without Notice, Preston F. McDaniel, Esquire & 
John Milling, Esquire v. South Carolina Workers’ Comp. Comm’n, Case No. 18-CP-16-
0334 (Darlington Cnty. Common Pleas April 17, 2018) 


 
13. Joint Stipulation of Dismissal, Preston F. McDaniel, Esquire & John Milling, Esquire v. 


South Carolina Workers’ Comp. Comm’n, Case No. 18-CP-16-0334 (Darlington Cnty. 
Common Pleas June 29, 2022) 


 
14. Transmittal Letter and Motion for Rehearing (June 25, 2018) 


15. Letter from Eugenia C. Hollmon to Preston McDaniel (June 26, 2018) 


 


 


 


 


 


[Signature Page Follows] 
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November 1, 2023      Respectfully submitted, 


 


        s/ John L. Warren III 
        Greg Harris, SC Bar #7859 
        Harris & Gasser, LLC 
        1529 Laurel Street 
        Columbia, South Carolina 29201 
        greg@harrisgasserlaw.com 
        (803)-779-7080 


 
John L. Warren III, SC Bar #101414 


        Law Office of Bill Nettles 
        2008 Lincoln Street 
        Columbia, South Carolina 29201 
        JW@billnettleslaw.com 
        (803)-814-2826 
 


Attorneys for Respondent South Car-
olina Workers’ Compensation Com-
mission
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In the Court of Appeals 
___________________ 


 
APPEAL FROM THE SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION 


___________________ 
 


Case No. 2023-000187 
___________________ 


 
Pamela Cartee, Claimant, 


 
v. 
 
SC Judicial Department, Employer, and State Accident  
Fund, Carrier 
 
In Re: Attorney’s Fee Petition of Preston F. McDaniel, Esquire, and 
John M. Milling, Esquire,              Appellants, 
 
           v. 
 
South Carolina Workers’ Compensation Commission,        Respondent. 


___________________ 
 


PROOF OF SERVICE 
___________________ 


 
The undersigned employee of Law Office of Bill Nettles, attorney for Respondent South 


Carolina Workers’ Compensation Commission, does hereby certify that service of Respondent’s 


Designation of Matter to be Included in the Record on Appeal was made upon all counsel of record 


by electronic mail to: 


§ Preston F. McDaniel: preston@pfmcdlaw.com 


§ John M. Milling: johnmilling@bellsouth.net 


 


By: _________________________            November 1, 2023 
 John L. Warren  
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COUNTER-STATEMENT OF ISSUES ON APPEAL 
 


I. Can a party who is aggrieved by a decision of the Judicial Department of the South Carolina 
Workers’ Compensation Commission (“the Commission”) name the Commission as a 
party-Respondent in an appeal from that decision when the Commission was not a party to 
the underlying dispute? 
 


II. Did the Commission commit reversible error in denying Appellants’ request for an addi-
tional $13,461.76 in attorneys’ fees when the Commission’s decision was based on an in-
terpretation of Regulation 67-1205(C)(2) that is textually sound, supported by the legisla-
tive purpose of the South Carolina Workers’ Compensation Act, and afforded “great def-
erence” by this Court? 


 
COUNTER-STATEMENT OF THE CASE 


 
On July 28, 2016, Respondent South Carolina Workers' Compensation Commission first 


awarded Pamela Cartee (“Claimant”) a lump sum payment of $29,600.93 in back-owed Temporary 


Total Disability. (Decision and Order of the Commission p. 3 (June 6, 2022)). On September 12, 


2016, the Commission awarded Appellants a $9,866.98 contingency fee on that payment of com-


pensation. (Id.) In April 2017, the Single Commissioner "awarded Claimant permanent and total 


disability benefits under § 42-9-10 and lifetime medical care under § 42-15-60." (Id.). The Single 


Commissioner found that Claimant reached Maximum Medical Improvement (“MMI”) on Octo-


ber 12, 2016. (Order and Award p. 21 (April 13, 2017)). 


The S.C. Judicial Department (“Employer”) and State Accident Fund (“Carrier”) appealed 


the Single Commissioner's award to the Commission. (Motion Order at 1 (Jan. 4, 2023)). Claimant 


also appealed the Single Commissioner’s decision. (Id.). "While on appeal, Claimant remained on 


a running award of weekly total disability benefits." (Decision and Order of the Commission p.3 


(June 6, 2022)). The Appellate Panel affirmed the Single Commissioner's award on October 17, 


2017, and the Employer and Carrier did not appeal to the Court of Appeals. (Id.; Decision and 


Order of the Appellate Panel (Oct. 17, 2017)). Therefore, the Commission's award "became the 
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law of the case on or about November 16, 2017." (Decision and Order of the Commission p. 3 


(June 6, 2022)).  


On or about December 13, 2017, the Employer filed a Form 19 with the Commission, 


"showing that it had paid the award to Claimant in a lump sum in the amount of $179,077.14." 


(Id.; Form 19 (Dec. 11, 2017)). This payment "represented the commuted value, calculated in ac-


cordance with Reg. 67-1605, of the remaining weeks of total disability under § 42-9-10 that were 


due and payable at the time the award of the Full Commission became final." (Decision and Order 


of the Commission p. 3 (June 6, 2022)). 


On December 8, 2017, Appellants filed a Form 61 with the Commission, asking for a sec-


ond contingency fee award of $73,094.45. (Cover Letter, Form 61, Disbursement Sheet, and Form 


61A (December 8, 2017)). According to Appellants' Disbursement Sheet, which was attached to 


the Form 61, the claimed $73,094.45 contingency fee award was to be withheld from the 


$179,077.14 lump sum payment.1 (Id. at 3). This fee award would have been 40.82% of the lump 


sum payment. (Decision and Order of the Commission p. 4 (June 6, 2022)). 


On January 9, 2018, the Single Commissioner sent the following email to Appellants: 


I have reviewed your fee petition in Pamela Cartee v. SC Judicial Department sev-
eral times. I have also reviewed the law I believe to be applicable. I can only find 
justification for a fee of $59,632.69. If you wish to amend your Form 61 to reflect 
this amount as your fee, I will approve the fee petition. Otherwise, I am glad to set 
the matter for a hearing pursuant to the Act. I am happy to hear your position. 


 
(January 9, 2018 Email from Kellie Lindler to Sabrina Kelley at 9:22 AM). The Single Commis-


sioner set the matter for a hearing on February 12, 2018. (Notice of Hearing (January 17, 2018)). 


 
1 The Form 61 was later amended on March 2, 2018; however, Appellants sought the same con-
tingency fee award. (See Transmittal Email, Cover Letter, Form 61, and Disbursement Sheet 
(March 2, 2018)). 
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After the hearing, on February 21, 2018, the Single Commissioner issued an Interim Order ap-


proving the disbursement of $59,632.69, which is 33.3% of the lump sum payment. (Interim Order 


of Commissioner McCaskill (Feb. 21, 2018)); see S.C. Code Ann. Regs. 67-1205(C) ("An attorney 


may charge up to, but not more than, 33.3% of the total amount of compensation . . . ."). On 


February 21, 2018, in response to this Interim Order and while the remaining fee request was still 


under consideration, Appellant Preston McDaniel sent the Single Commissioner a letter in which 


he threatened to file an action in the Supreme Court of South Carolina. (Letter from Preston 


McDaniel to Commissioner McCaskill p.1 (Feb. 21, 2018)). The following day, Appellant McDan-


iel sent the Single Commissioner another letter, which again threatened litigation and stated that 


the Interim Order was "a slander on [his] name" and "a personal affront."2 (Letter from Preston 


McDaniel to Commissioner McCaskill p. 2 (Feb. 22, 2018)). 


 On March 6, 2018, the Single Commissioner issued a Decision and Order denying Appel-


lant's request for the additional $13,461.76 in attorneys' fees. (Single Commissioner’s Order p. 1 


(March 6, 2018)). The Single Commissioner analyzed the issue under S.C. Code Ann. Regs. 67-


1205(C)(2), which reads, in pertinent part: "If the attorney secures the payment of permanent dis-


ability later, the attorney may charge, according to these regulations, up to but not more than 33.3% 


of the settlement or award." (Id.). Although the Single Commissioner awarded the Claimant per-


manent and total disability in April 2017, he noted that his decision was appealed and "[t]he de-


termination of the award with finality could not be reached until [his] Order became the law of the 


 
2 This letter also insinuated, without any support, that the Single Commissioner was improperly 
discussing the legal issue with others. (See Letter from Preston McDaniel to Commissioner 
McCaskill p. 1 (Feb. 22, 2018) ("I have refrained from saying this but as a reminder, it is improper 
for any judicial officer whether that be a Judge or Commissioner or otherwise to confer with any-
body else or to seek legal advice on any matter pending before them without notifying the par-
ties.")). 
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case." (Id.). Once the award became final, the Employer paid the commuted value of the award, 


$179,077.14, which entitled Appellants to 33.3% of that total award—$59,632.69. (Id.). The Sin-


gle Commissioner had previously awarded this amount to Appellants; therefore, Appellants’ re-


quest for additional attorneys’ fees was denied. (Id. p. 2). 


From March 7 through March 23, 2018, Appellant McDaniel sent letters and emails to the 


Single Commissioner, the Commission's Judicial Director, and the Commission's General Coun-


sel. (Letter from Preston McDaniel to Commissioner McCaskill (March 7, 2018); Transmittal 


Email and Letter from Preston McDaniel to Amy Bracy (March 13, 2018); Email from Sabrina M. 


Kelley to Amy Bracy (March 15, 2018 at 4:49 PM); Email from Amy Bracy to Sabrina Kelley 


(March 15, 2018 at 11:14 AM); Email from Sabrina Kelley to Keith Roberts (March 23, 2018 at 


12:21 PM)). Appellant McDaniel repeatedly sought legal advice and threatened civil litigation in 


these communications. (See Id.). Additionally, on March 20, 2018, Appellants filed a Form 30 


Request for Full Commission Review. (Form 30 (March 20, 2018)). The Single Commissioner 


requested that the appeal be heard en banc "since the appeal involved novel issues of law and 


regarded attorneys' fees." (Decision and Order of the Commission p. 5 (June 6, 2022)). 


 On April 17, 2018, Appellants filed a Declaratory Judgment Complaint (“the DJ Action”) 


against the Commission in the Court of Common Pleas for Darlington County. (Summons & Com-


plaint, Preston F. McDaniel, Esquire & John Milling, Esquire v. South Carolina Workers’ Comp. 


Comm’n, Case No. 18-CP-16-0334 (Darlington Cnty. Common Pleas April 17, 2018). The Com-


plaint collaterally attacked the Single Commissioner’s March 6, 2018, Order and sought a decla-


ration that Appellants were entitled to $13,461.76 in additional attorneys’ fees. (See id.). Less than 


an hour after Appellants’ Complaint was filed, Circuit Judge Paul H. Burch issued an ex parte 


Temporary Restraining Order ("TRO") (Id. p. 15; Temporary Restraining Order Issued Without 
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Notice, Preston F. McDaniel, Esquire & John Milling, Esquire v. South Carolina Workers’ Comp. 


Comm’n, Case No. 18-CP-16-0334 (Darlington Cnty. Common Pleas April 17, 2018)). Appellants 


served the Commission with the ex parte TRO on April 19, 2018.3 (Decision and Order of the 


Commission p. 5 (June 6, 2022)). "Despite the prohibition by the court on the Commission taking 


any action on the Appeal, [Appellants] filed a Brief of Appellant on April 22nd, 2018." (Id.).  


On May 30, 2018, the Commission issued a Decision and Order affirming the Single Com-


missioner.  (Decision and Order of the Commission (May 30, 2018)). A majority of the Commis-


sion held that "[t]he amount of compensation that is to be awarded cannot be determined until the 


Decision and Order making that award is final." (Id. p. 7). Furthermore, the Commission held "that 


it is not appropriate to allow an attorney to take back benefits that have already been paid to a 


Claimant to satisfy an attorney's fee." (Id. (emphasis added); see also id. p. 8 ("It would be uncon-


scionable to require Claimants to pay to their attorneys the weekly benefits they were receiving 


before the attorney had successfully defended an appeal.")). The Commission emphasized that 


S.C. Code Ann. Reg. 67-1205(C)(2) only permits attorneys' fees to be awarded when an attorney 


"secures the payment of permanent disability." (See id. pp. 8–9). Thus, the Commission held that 


an attorney "secures" that payment when the 30-day period to file an appeal from the Commission 


expires. (Id. pp. 8–13). The Commission directed Appellants to “certify in writing to the Commis-


sion that [they have] paid $13,461.76 to Claimant within thirty (30) days” of its Order. (Id. p. 14). 


 
3 The Attorney General's Office represented the Commission in the civil action. (See Joint Stipu-
lation of Dismissal, Preston F. McDaniel, Esquire & John Milling, Esquire v. South Carolina 
Workers’ Comp. Comm’n, Case No. 18-CP-16-0334 (Darlington Cnty. Common Pleas June 29, 
2022)). Eventually, the civil action was resolved pursuant to a confidential settlement agreement, 
which Appellants breached in their Initial Brief. (See Appellants' Br. at 10 (discussing the terms 
of the settlement)). 
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Two Commissioners concurred in part and dissented in part and would have held that an 


attorney “secures” the payment of permanent disability on the date of the Commission's final De-


cision and Order rather than the date the 30-day period to appeal expired. (See id. pp. 14–20). 


Therefore, these two Commissioners would have permitted Appellants to recover attorneys' fees 


as of October 17, 2017—the date of the Full Commission’s Decision and Order. (See id. p. 16). 


These two Commissioners would have awarded Appellants $996.73 in additional attorneys’ fees,4 


which is far less than the $13,461.76 that Appellants requested. Importantly, however, no Com-


missioner adopted Appellants' argument that they were entitled to attorneys’ fees on a running 


award that had already been paid. (See id. pp. 7–13, 19). 


The following day, May 31, 2018, Appellant McDaniel wrote the Commission a letter in 


which he stated that Appellant John M. Milling was not served with the May 30, 2018, Decision 


and Order and that Appellants would be filing a Petition for Rehearing. (Letter from Preston 


McDaniel to Eugenia Hollmon (May 31, 2018)). On June 1, 2018, the Commission's Judicial Di-


rector responded that Appellant "Milling was not served with a copy of the Decision and Order as 


he was neither a party to the December 8th, 2017 Form 61 Fee Petition nor the March 20th, 2018 


Form 30 Request for Full Commission Review." (Email from Amy Bracy to Preston McDaniel 


(June 1, 2018 at 4:25 PM)). However, the Judicial Director stated that the Commission would be 


"happy to send [Mr. Milling] a copy of the Decision and Order." (Id.).  


More than three weeks later, on June 25, 2018, Appellants filed a Motion for Rehearing 


with the Commission. (Transmittal Letter and Motion for Rehearing (June 25, 2018)). The Motion 


 
4 Claimant received $698.41 in weekly payments. (Decision and Order of the Appellate Panel p. 
19 (Oct. 17, 2017)). Thus, during the 30-day period between October 17, 2017 and November 16, 
2017, Claimant received $2,993.19. (See id.) A 33.3% contingency fee on this amount is $996.73. 
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was denied the following day as it was not made within five days of the Commission’s Decision 


and Order, as is required by S.C. Code Ann. Regs. 67-215(B). (Letter from Eugenia C. Hollmon 


to Preston McDaniel (June 26, 2018)).  


On July 2, 2018, Appellants filed a Notice of Appeal in the Court of Appeals; however, 


they eventually withdrew the appeal. See In Re: Preston F. McDaniel, Esquire, and John M. Mill-


ing, Esquire v. South Carolina Workers’ Comp. Comm’n, Case No. 2018-001234 (S.C. Ct. App.). 


Over the next few years, Appellants and the Commission litigated the civil Declaratory Judgment 


action. On June 29, 2022, the parties filed a Joint Stipulation of Dismissal. (Joint Stipulation of 


Dismissal, Preston F. McDaniel, Esquire & John Milling, Esquire v. South Carolina Workers’ 


Comp. Comm’n, Case No. 18-CP-16-0334 (Darlington Cnty. Common Pleas June 29, 2022)).  


On June 6, 2022, the Commission re-filed the May 30, 2018, Decision and Order affirming 


the Single Commissioner's ruling on Appellants' request for attorneys' fees. (Decision and Order 


of the Commission (June 6, 2022)). Appellants filed a timely Motion for Rehearing on June 10, 


2022. (Motion for Rehearing (June 10, 2022)). The Commission held a hearing on September 19, 


2022, and denied the Motion for Rehearing on January 4, 2023. (Motion Order (Jan. 4, 2023)). 


Appellants then filed a Notice of Appeal, which was only served on the Commission's Judicial 


Director, Amy Bracy; General Counsel, J. Keith Roberts; and Staff Attorney, Kristen McRee. 


Moreover, the Notice of Appeal omitted the Claimant, Employer, and Carrier from the caption.  


 On February 9, 2022, the Court of Appeals sent a letter to counsel, which re-captioned the 


appeal to include the Claimant, Employer, and Carrier. On February 22, 2022, Appellant McDaniel 


sent a letter to the Court of Appeals, stating that "the re-captioning is not correct and [he] believe[s] 


it is also in violation of State law." In response, the Court of Appeals informed Appellants that no 
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action would be taken on a letter. See Rule 240, SCACR. Appellants then filed a "Motion to De-


termine the Correct Caption of the Case Pursuant to SCACR" on March 15, 2023.  


 On March 21, 2023, the Commission filed a Motion to Dismiss and Motion for Relief of 


Counsel. The Commission argued, inter alia, that it is not a proper party to the appeal, has never 


held or retained the disputed funds, and cannot be represented on appeal by its General Counsel 


and Staff Attorney. 


 On May 26, 2023, Chief Judge H. Bruce Williams denied the Motions5 in a brief Order 


without addressing the merits of the Commission’s arguments. 


 On August 29, 2023, the Commission filed a Motion for Certification to the Supreme Court 


of South Carolina. That Motion was denied on October 24, 2023. 


ARGUMENTS 
 


I. The Commission is not the proper party-Respondent in this appeal. 
 


Appellants have appealed the Commission’s decision denying their request for an addi-


tional $13,461.76 in attorneys’ fees. In the caption of their Notice of Appeal, Appellants designated 


the Commission as the Respondent. However, the Commission has never been a party to Appel-


lants’ fee dispute. Rather, the Commission has always served in a judicial capacity and is now the 


Administrative Tribunal from which the appeal is taken. See Rule 202(b)(2), SCACR. Because the 


Commission is not a party to this case, the Commission should be dismissed. See Rule 202(a), 


SCACR (defining the respondent as “the adverse party”). 


 
5 The caption was modified to remove the word, "Defendants." 
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A. Standard of Review 
 


“Questions of law involving subject matter jurisdiction and statutory interpretation are re-


viewed de novo . . . .”6 Seels v. Small, 437 S.C. 167, 172, 877 S.E.2d 351, 353 (2022). 


B. The Commission served in a judicial capacity as the Administrative Tribunal 
that adjudicated Appellants’ attorneys’ fee petition. 


 
The South Carolina Workers’ Compensation Act7 (“the Act”) “is a comprehensive scheme 


created ‘to provide compensation to employees injured by accidents arising out of and in the course 


of their employment.’” Mendenall v. Anderson Hardwood Floors, LLC, 401 S.C. 558, 562, 738 


S.E.2d 251, 253 (2013) (quoting Parker v. Williams & Madjanik, Inc., 275 S.C. 65, 69–70, 267 


S.E.2d 524, 526 (1980)). The General Assembly created the “Commission,” which is “composed 


of a judicial and administrative department.” S.C. Code Ann. § 42-3-10; see also id. § 42-1-90 


(“Whenever the word ‘commission’ is used in this title, it shall refer to the administrative depart-


ment in matters relating to administration and the judicial department in matters relating to the 


judicial function of the commission.”). The Commission is comprised of “seven members ap-


pointed by the Governor with the advice and consent of the Senate . . . .” Id. § 42-3-20(A). The 


Act vests the Commissioners with the responsibility to “hear and determine all contested cases, 


conduct informal conferences when necessary, approve settlements, hear applications for full com-


mission reviews, and handle such other matters as may come before the department for judicial 


disposition.” Id. § 42-3-20(C) (emphasis added). 


The Act grants the Commission the authority to approve attorneys’ fees. S.C. Code Ann. 


§ 42-15-90. Indeed, the approval of petitions for attorneys’ fees is a matter that comes before the 


 
6 The Commission has not located any cases where an Appellant improperly named the underlying 
Administrative Tribunal as a Respondent to an appeal. Moreover, for this issue, there is no ruling 
from the Administrative Tribunal to review. Therefore, the Court should review this issue de novo. 
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Commission “for judicial disposition.” See id. § 42-3-20(C). The Commission’s Regulations ex-


pressly vest the approval of petitions for contingent attorneys’ fees to the Commission’s Judicial 


Department. See S.C. Code Ann. Regs. 67-1204. A claimant’s attorney seeking contingent attor-


neys’ fees must “fil[e] the original and one copy of a Form 61, Attorney Fee Petition, and an Order 


. . . with the Commission’s Claims Department.” Id. 67-1204(C). The Commissioner can approve 


the Order or issue an Amended Order. Id. 67-1204(D), (E). “If the attorney disagrees with the 


Amended Order, the attorney may file a motion according to R. 67-1205 with the Commission’s 


Judicial Department.” Id. 67-1204(E). If, as here, the Form 61 and Order do not comply with Reg-


ulation 67-1205,8 “the Commissioner reviewing the Form 61 and Order shall immediately sched-


ule a hearing to consider argument of counsel and testimony, if any.” Id. 67-1204(F). These pro-


cesses are fundamentally judicial in nature. 


Here, on January 9, 2018, the Single Commissioner determined that Appellants’ Form 61 


did not comply with Regulation 67-1205. (See Email from Kellie Lindler to Sabrina Kelley (Jan. 


9, 2018 at 9:22 AM)). In his email to Appellant Preston McDaniel, the Single Commissioner 


stated: 


I have reviewed your fee petition in Pamela Cartee v. SC Judicial Department sev-
eral times. I have also reviewed the law I believe to be applicable. I can only find 
justification for a fee of $59,632.69. If you wish to amend your Form 61 to reflect 
this amount as your fee, I will approve the fee petition. Otherwise, I am glad to set 
the matter for a hearing pursuant to the Act. I am happy to hear your position. 


 
(Id.). Appellant Preston McDaniel responded by attempting to explain his requested attorneys’ 


fees. (Email from Sabrina Kelley to Kellie Lindler (Jan. 9, 2018 at 2:21 PM). Sixteen minutes 


 
7 See S.C. Code Ann. § 42-1-10 et seq. 
 
8 Regulation 67-1205 governs the Commission’s determination of whether attorneys’ fees are rea-
sonable. 
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later, a Commission employee responded, “I will begin to secure a hearing location.” (Email from 


Kellie Lindler to Sabrina Kelley and John Milling (Jan. 9, 2018 at 2:37 PM)). Eight days later, on 


January 17, 2018, the Commission scheduled a hearing “[t]o resolve the dispute of Attorney Fees” 


on February 12, 2018.9 (Notice of Hearing (Jan. 17, 2018)). The Commission provided notice to 


counsel for Claimant, Employer, and the Carrier. (Id.).  


After the hearing,10 the Single Commissioner made a judicial determination that Appellants 


were entitled to $59,632.69 in attorneys’ fees, which is 33.3% of Claimant’s lump sum payment. 


(Interim Order of Commissioner McCaskill (Feb. 21, 2018); Single Commissioner’s Order p. 1 


(March 6, 2018)). Thereafter, Appellants appealed to the Full Commission and, eventually, to this 


Court. Put simply, the Commission was—at all times—acting in its judicial capacity when review-


ing and adjudicating Appellants’ request for attorneys’ fees.  


C. The Commission was not a party litigant to its own judicial proceedings and 
was improperly named as the Respondent in this appeal. 


 
The Commission was not a party to Appellants’ request for an additional $13,461.76 in 


attorneys’ fees. Rather, it was the Administrative Tribunal that denied Appellants’ request. See 


 
9 Appellants claim that the Commission did not comply with Regulation 67-1204(F) because “no 
decision was made on the Fee Petition in any regard until January 9, 2018.” (Appellants’ Br. p. 7). 
However, Appellants misread Regulation 67-1204(F), which only requires the Commissioner to 
“immediately schedule a hearing” once he determines that the Form 61 and Order do not comply 
with Regulation 67-1205. Here, the Commission began the scheduling process the same day that 
the Commissioner determined Appellants’ Form 61 did not comply with Regulation 67-1205, and 
a hearing notice was issued eight days later. (See Email from Kellie Lindler to Sabrina Kelley and 
John Milling (Jan. 9, 2018 at 2:37 PM); Notice of Hearing (Jan. 17, 2018)). See Sligh v. Pacific 
Mills, 207 S.C. 316, 319, 35 S.E.2d 713, 714 (1945) (holding that the word “immediately”—as 
used in the Act—is an “elastic term[]” that “should not be construed as the equivalent of the word 
‘instantaneous’”). 
 
10 Counsel for the Employer and Carrier did not appear at the hearing and took no position on 
Appellants’ petition for attorneys. (See Tr. of February 12, 2018 Hearing p. 2). 
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Rule 202(b)(2) (defining “Administrative Tribunal” as “the administrative law court or agency 


from which the appeal is taken”). At all times, the Commission has served as the judicial arbiter 


of Appellants’ claims. See S.C. Code Ann. §§ 42-3-10 (establishing the Commission, which is 


“composed of a judicial and administrative department”), 42-3-20(C) (detailing the types of mat-


ters that may come before the Commission “for judicial disposition”).  


Appellants improperly and unilaterally named the Commission as the Respondent in their 


Notice of Appeal. The Commission was not a party in the proceedings below11 and is not the “ad-


verse party” in this appeal. See Rule 202(a), SCACR (“The party appealing shall be known as the 


appellant and the adverse party as the respondent.”). Respectfully, Appellants fundamentally mis-


understand the role of the Commission in resolving petitions for attorneys’ fees. In their brief, 


Appellants state: 


[A]t no hearing either before the Hearing Commissioner, the Full Commission, or 
before the Full Commission on Reconsideration and Rehearing was any Brief, legal 
memorandum, or even an appearance made by a member of the Commission Staff 
or any party on behalf of the Commission setting forth a contrary legal opinion and 
legal interpretation of the Statutes, Regulations, and case law of that of the Appel-
lants. 


 
(Appellants’ Br. p. 14). The Commission is not a party who supports or opposes a claimant’s at-


torney’s application for attorneys’ fees. Rather, the Commission is the Administrative Tribunal 


that is responsible, by statute and regulation, for the “judicial disposition” of petitions for attor-


neys’ fees. See S.C. Code Ann. § 42-3-20(C); S.C. Code Ann. Regs. 67-1204.   


 
11 Appellants never sought to join the Commission as a party before the Single Commissioner or 
the Full Commission. Notwithstanding the fact that the Commission cannot be a party to its own 
judicial proceedings, Appellants’ failure to seek joinder before the Commission is fatal to their 
attempt to join the Commission on appeal. See Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 
731, 733 (1998) (“It is axiomatic that an issue cannot be raised for the first time on appeal, but 
must have been raised to and ruled upon by the trial judge to be preserved for appellate review.”). 
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Indeed, Appellants’ improper joinder of the Commission to this appeal is unprecedented 


and lacks any legal support. In their Return to the Commission’s Motion to Certify, Appellants 


cited to six appellate cases where the Commission was a named party. But each of these cases is 


readily distinguishable, and none involve a dispute about attorneys’ fees. A brief summary of each 


case follows: 


§ S.C. Indus. Comm’n v. Progressive Life Insurance Co., 242 S.C. 547, 131 S.E.2d 694 
(1963): The Industrial Commission affirmatively issued an order to show cause why Pro-
gressive Life Insurance Company “should not be required to conform to the provisions of 
the South Carolina Workmen’s Compensation Act.” Id. at 549–50, 131 S.E.2d at 694. 
These enforcement actions are initiated by the Commission’s administrative department 
and are authorized by statute and regulation. See, e.g., S.C. Code Ann. § 42-5-40; S.C. 
Code Ann. Regs. 67-1404. 
 


§ Blue Cross and Blue Shield v. S.C. Indus. Comm’n, 274 S.C. 204, 262 S.E.2d 35 (1980): 
Blue Cross and Blue Shield of South Carolina—a health insurer—filed a declaratory judg-
ment action against the Industrial Commission in the Circuit Court, seeking “a determina-
tion that it is entitled (1) to participate in proceedings before the Commission when the 
employee-claimant holds one of its policies, and (2) that it has a right of access to records 
within the control of the Commission.” Id. at 205, 262 S.E.2d at 36. 
 


§ S.C. Workers’ Comp. Comm’n v. Ray Covington Realtors, Inc., 318 S.C. 546, 459 S.E.2d 
302 (1995): A real estate broker appealed an order of the Commission, which awarded 
benefits to a salesperson. Id. at 547, 459 S.E.2d at 302. The Supreme Court reversed the 
Commission and Circuit Court and found that the salesperson was an independent contrac-
tor and, thus, not entitled to benefits under the Act. See id. The Commission was named as 
a Respondent in the appeal. However, the Commission was only a party in this appeal 
because the Commission’s Division of Coverage and Compliance issued an Order to Show 
Cause as to the real estate broker’s failure to maintain workers’ compensation coverage.12 
(See Excerpts of Record of Appeal from S.C. Workers’ Comp. Comm’n v. Ray Covington 


 
12 The Division of Coverage and Compliance is a part of the Commission’s administrative depart-
ment. See S.C. Code Ann. § 42-3-90. The Act and the Commission’s regulations permit the Divi-
sion of Coverage and Compliance to commence enforcement actions and assess fines and penal-
ties. See S.C. Code Ann. § 42-5-40; S.C. Code Ann. Regs. 67-1402. The Commissioners—who 
are tasked with resolving these contested enforcement matters—are strictly prohibited from having 
any ex parte communications with the Commission’s administrative department. See S.C. Code 
Ann. § 1-23-360 (prohibiting “members or employees of an agency assigned to render a decision 
or to make findings of fact and conclusions of law in a contested case” from communicating with 
“any person or party . . . except upon notice and opportunity for all parties to participate”). 
 







 14 


Realtors, Inc., No. 24265 (S.C. Sup. Ct.), p. 20).13 By order of the Commission, this com-
pliance action was consolidated with the salesperson’s claim for benefits, and the Commis-
sion and the South Carolina Workers’ Compensation Uninsured Employers’ Fund were 
“joined as parties in the adjudication of the claim.” (Id. p. 19). Because the Supreme Court 
held that the salesperson was an independent contractor, the enforcement action was 
mooted. 


 
§ Lester v. S.C. Workers’ Comp. Comm’n, 328 S.C. 535, 493 S.E.2d 103 (Ct. App. 1997), 


aff’d in part and rev’d in part, 334 S.C. 557, 514 S.E.2d 751 (S.C. 1999): The Commission 
affirmatively issued an order to show cause “direct[ing] Lester to appear and show cause 
why he should not be found in violation of the provisions of the Act for failing to maintain 
workers’ compensation insurance . . . .” Id. at 538, 493 S.E. 2d at 105. These enforcement 
actions are initiated by the Commission’s administrative department and are authorized by 
statute and regulation. See, e.g., S.C. Code Ann. § 42-5-40; S.C. Code Ann. Regs. 67-1404. 
 


§ Morris v. S.C. Workers’ Comp. Comm’n, 370 S.C. 85, 634 S.E.2d 651 (2006): A group of 
court reporters brought a Circuit Court action against the Commission, “challenging their 
termination as full-time State employees . . . .” Id. at 86, 634 S.E.2d at 651. 
 


§ S.C. Ambulatory Surgery Ctr. Ass’n v. S.C. Workers’ Comp. Comm’n, 389 S.C. 380, 699 
S.E.2d 146 (2010): “[S]everal ambulatory surgery centers and their trade association . . . 
challenged the revised schedule for maximum allowable payments to outpatient medical 
providers approved by the Commission.” Id. at 382, 699 S.E.2d at 148. This case was filed 
in Circuit Court under the Administrative Procedures Act (“APA”) and sought injunctive 
relief. Id. at 385, 699 S.E.2d at 149. 
 
Contrary to Appellants’ arguments, these cases provide no support for joining the Com-


mission as the Respondent in this appeal. In each of the cases discussed above, the Commission 


was properly named as a party in the lower court. More importantly, none of the cases named the 


Commission, in its judicial capacity, as a party. Rather, each case involves the Commission as an 


employer, an administrative enforcement body, or an agency subject to an action under the APA 


or for declaratory relief.  


Put simply, a party who loses a judicial proceeding before the Commission or any other 


Administrative Tribunal cannot name the Administrative Tribunal as a party-Respondent on 


 
13 Out of an abundance of caution, the Commission has filed a Motion for Judicial Notice with 
excerpts of the Record on Appeal from Ray Covington Realtors, Inc. 
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appeal. To allow such conduct would be unprecedented and would improperly require the Com-


mission to defend its final judicial decision as a party on appeal to the courts. Cf. McEachern v. 


Black, 329 S.C. 642, 647, 496 S.E.2d 659, 661–62 (Ct. App. 1998) (“Without judicial immunity, 


losing parties would vent their ire on the presiding judge. Court dockets would explode and those 


willing to expose themselves to the lawsuit-prone job of judge would cower under the constant 


threat of legal retribution for good-faith errors.”). This would frustrate the Commission’s statutory 


requirement to approve attorneys’ fees. See S.C. Code Ann. § 42-15-90. 


D. The Commission has no legally cognizable interest in the outcome of this ap-
peal. 


 
As an objective judicial decisionmaker, the Commission has no vested interest in Appel-


lants’ attorneys’ fees dispute. The Employer and Carrier have already paid the award, including 


the $13,461.76 in disputed attorneys’ fees, to Appellants. Those funds are not—and never have 


been—in the possession of the Commission. If the Court affirms the Commission’s decision, Ap-


pellants will disburse those funds to the Claimant or Claimant will retain the funds if they have 


already been disbursed.14 If Appellants prevail, they will retain the funds or Claimant will be re-


quired to remit the funds if they have already been disbursed.15 But there is no relief that can be 


awarded to Appellants from the Commission, as the Commission has never possessed the disputed 


funds. The Commission, as the judicial body in this case, takes no position as to what party Ap-


pellants should have named in their Notice of Appeal. However, in another case pending before 


 
14 It is unclear whether Appellants have already disbursed the disputed funds to the Claimant. (See 
Decision and Order of the Commission p. 14 (June 6, 2022) (ordering Appellants to certify in 
writing that the funds have been paid to Claimant)).  
 
15 This highlights the inherent conflict of interest that this case raises between Claimant and Ap-
pellants.  
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this Court involving entitlement to contingency attorneys’ fees, the claimant named the employer 


and carrier as Respondents. See Final Br. of Appellant, Starnes v. Meritage Asset Mgmt., Inc. d/b/a 


Century Glass & Insurance Co. of the West, No. 2022-001595 (S.C. Ct. App. April 12, 2023).16 


E. The Commission is ethically prohibited from being a party to this appeal. 
 


Finally, the Commission is ethically prohibited from being a party to this appeal. By stat-


ute, the Commissioners “are bound by the Code of Judicial Conduct, as contained in Rule 501 of 


the South Carolina Appellate Court Rules . . . .” S.C. Code Ann. § 42-3-250(A). While acting in a 


judicial capacity, a Commissioner shall “hear and decide matters assigned to the judge except those 


in which disqualification is required.” Rule 3B(1), CJC, Rule 501, SCACR. The Code of Judicial 


Conduct specifically requires a judge to disqualify himself when the judge is a party to the pro-


ceeding. See Rule 3E(1)(d)(i), CJC, Rule 501, SCACR. If, as Appellants argue, the Commission 


was a party to petitions for attorneys’ fees, every Commissioner would be ethically disqualified 


from hearing these proceedings.17  See id. This would prevent the Commission from complying 


with its statutory requirement to approve fees following independent and impartial review. See 


S.C. Code Ann. § 42-15-90. 


 
16 “A court can take judicial notice of its own records, files and proceedings for all proper purposes 
including facts established in its records.” Freeman v. McBee, 280 S.C. 490, 494, 313 S.E.2d 325, 
327 (Ct. App. 1984). 
 
17 Moreover, Appellants named the Commission’s General Counsel and Staff Attorney as counsel 
for the Respondent in their Notice of Appeal. These attorneys did not represent the Commission, 
as a party, below. Rather, they were “court personnel,” as defined in the Code of Judicial Conduct, 
who served in a judicial law clerk role to assist the Commission. See Terminology, CJC, Rule 501, 
SCACR; Rule 3B(7)(c), CJC, Rule 501, SCACR. It is unprecedented to call upon a judge’s law 
clerk to defend that judge’s decision on appeal.  
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II. The Commission correctly denied Appellants’ request for an additional $13,461.76 in 
attorneys’ fees. 


 
Before the Commission, Appellants claimed that they were entitled to 33.3% of all benefits 


paid to the Claimant after she reached MMI on October 12, 2016, including weekly benefits that 


she received during the pendency of the parties’ cross-appeals of the Single Commissioner’s April 


13, 2017, decision. The Commission disagreed. The Commission held that Claimant’s “award of 


compensation was not ‘secure’ until [Appellants] successfully defended the award to finality.” 


(Decision and Order of the Commission pp. 9–10 (June 6, 2022) (citing S.C. Code Ann. Regs. 67-


1205(C)(2)). The Commission found that finality occurred when the Employer and Carrier’s time 


to appeal the Full Commission expired—i.e., November 16, 2017.18 (Id. p. 3). Two Commissioners 


dissented in part and would have concluded that Appellants’ attorneys’ fees are calculated from 


the date of the Full Commission’s decision—October 17, 2017. (See id. pp. 14–15). Thus, every 


Commissioner rejected Appellants’ argument.19 


Appellants raise three arguments on appeal. First, Appellants contend that the Commission 


committed an error of law by failing to approve Appellants’ petition for an additional $13,461.76 


in attorneys’ fees. Second, Appellants argue that the Commission’s decision is contrary to the 


reliable, probative, and substantial evidence in the record. Finally, Appellants contend that the 


Commission committed an error of law by changing its interpretation of the Act and the Commis-


sion’s regulations.  


 
18 A party may file an appeal from the Commission to the Court of Appeals “within thirty days 
from the date of the award or within thirty days after receipt of notice to be sent by registered mail 
of the award, but not after, whichever is longest . . . .” S.C. Code Ann. § 42-17-60. 
 
19 The Commission’s split decision highlights another reason why it cannot be a party to this ap-
peal.  
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As detailed above, the Commission is not a party to Appellants’ petition for attorneys’ fees 


and is legally and ethically prohibited from defending its decision on appeal. However, if the Court 


reaches the merits of the Commission’s decision, the Court should affirm. The Commission’s de-


cision faithfully applies the Act and the Commission’s regulations and is well-supported by the 


evidence in the record. 


A. Standard of Review 
 


“Judicial review of a Workers’ Compensation decision is governed by the substantial evi-


dence rule of the Administrative Procedures Act.”20 Pratt v. Morris Roofing, Inc., 353 S.C. 339, 


344, 577 S.E.2d 475, 477 (Ct. App. 2003). “In an appeal from the Commission, this Court may not 


substitute its judgment for that of the Commission as to the weight of the evidence on questions of 


fact, but may reverse where the decision is affected by an error of law.” Id. In determining whether 


there was an error of law, this Court must give the Commission’s interpretation of its own regula-


tions “great deference.” Earl v. HTH Assocs., Inc./Ace Usa Ins. Co. of N. Am., 368 S.C. 76, 81, 


627 S.E.2d 760, 762 (Ct. App. 2006); see S.C. Code Ann. § 42-3-180 (“All questions arising under 


[the Act], if not settled by agreement of the parties interested therein with the approval of the 


commission, shall be determined by the commission, except as otherwise provided in [the Act].”). 


B. The Commission’s decision is correct under the Act, the Commission’s regu-
lations, and governing caselaw.  


 
All attorneys’ fees in workers’ compensation matters must be approved by the Commis-


sion. See S.C. Code Ann. § 42-15-90. The Commission has the authority to implement policies 


and procedures as to the approval of attorneys’ fees. See S.C. Code Ann. § 42-3-185. However, 


those policies or procedures “shall become effective only when such implementation is 


 
20 See S.C. Code Ann. § 1-23-380(5). 







 19 


accomplished by regulations promulgated in accordance with the Administrative Procedures Act, 


which proposed regulations shall have before promulgation received approval of the Judiciary 


Committees of the Senate and House of Representatives and also by concurrent Resolution of the 


General Assembly.” Id.  


The Commission enacted, with the appropriate legislative approval, Regulation 67-1205, 


which governs the approval of contingent attorneys’ fees. See S.C. Code Ann. Regs. 67-1205. A 


contingent fee contract is deemed reasonable when the following requirements are satisfied, and 


the requested fee is not in conflict with the Rules of Professional Conduct: 


(1) The attorney fully explains the fee agreement to the client and informs the client 
of the total dollar amount of the fee that will be deducted from the client’s ben-
efits; and 
 


(2) The client agrees to the fee by signing a completed Form 61; and 


(3) The attorney calculates the fee according to [Regulation 67-1205(C).] 


S.C. Code Ann. Regs. 67-1205(B). Regulation 67-1205(C) states that “[a]n attorney may charge 


up to, but not more than, 33.3% of the total amount of compensation” except as provided in Reg-


ulation 67-1205(C)(1)–(7). “The term ‘compensation’ means the money allowance payable to an 


employee or to his dependents as provided for in [the Act].” S.C. Code Ann. § 42-1-100 (emphasis 


added). 


 The Commission held that Appellants did not satisfy the third requirement, as their Form 


61 did not comply with Regulation 67-1205(C)(2). (Decision and Order of the Commission pp. 10 


(June 6, 2022)). Regulation 67-1205(C)(2) provides: 


If the attorney secures temporary compensation for a client on a Form 15, the attor-
ney shall calculate the fee on the number of weeks that are past due at the time that 
the Form 15 is approved. The attorney may not charge a fee on temporary compen-
sation that is due in the future. If the attorney secures the payment of permanent 
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disability later, the attorney may charge, according to these regulations, up to but 
not more than 33.3% of the settlement or award. 


 
(emphasis added). Thus, in order to be entitled to a contingency fee under Regulation 67-


1205(C)(2), an attorney must “secure[] the payment of” compensation—i.e., “the money allow-


ance payable to an employee.” S.C. Code Ann. § 42-1-100; S.C. Code Ann. Regs. 67-1205(C)(2). 


As the Commission held, “[t]he award of compensation was not ‘secure’ until [Appellants] suc-


cessfully defended the award to finality.” (Decision and Order of the Commission pp. 9–10 (June 


6, 2022)).  


Here, the Commission’s award became final on November 16, 2017—thirty days from the 


Full Commission’s October 17, 2017, decision. At the time the award became final, the Employer 


paid the commuted value of the award—$179,077.14. (Id. p. 10). The Commission then approved 


attorneys’ fees of 33.3% of this amount—$59,632.69. (Id. p. 12).  


 Appellants, however, contend that they are entitled to an additional $13,461.76 in attor-


neys’ fees, which represents 33.3% of the running award of weekly payments that had already 


been paid to Claimant between the date of MMI (October 12, 2016) and the expiration of the time 


to appeal the Full Commission’s decision (November 16, 2017). Appellants’ argument is based 


entirely on a misreading of two Supreme Court of South Carolina cases—Curiel v. Env’t Mgmt. 


Servs. (MS), 376 S.C. 23, 655 S.E.2d 482 (2007) and Smith v. S.C. Dep’t of Mental Health, 335 


S.C. 396, 517 S.E.2d 694 (1999). Both cases stand for the proposition that, “if an employee has 


reached MMI and remains disabled, then his injury is permanent” and temporary benefits should 


be terminated in lieu of permanent benefits. Smith, 335 S.C. at 399, 517 S.E.2d at 695–96; see also 


Curiel, 376 S.C. at 29, 655 S.E.2d at 485 (“Accordingly, the date of maximum medical improve-


ment signals the end of entitlement to temporary total benefits.”).  
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Neither Curiel nor Smith involved a dispute over the award of attorneys’ fees, and “we are 


not concerned with whether the benefits paid to Claimant post-MMI were temporary or permanent 


disability benefits.” (Decision and Order of the Commission p. 7 (June 6, 2022)). Rather, the per-


tinent inquiry is when counsel “secures the payment of permanent disability.” S.C. Code Ann. 


Regs. 67-1205(C)(2). As the Commission correctly held: 


The Act recognizes the hardship that would be placed on a Claimant if she were to 
lose the weekly disability payments she was receiving prior to an award of perma-
nent disability benefits being finalized. While the award of permanent disability 
benefits is pending on appeal, Claimant is not secure in her award of permanent 
disability benefits. Her weekly payment of disability benefits are her only source 
of living wages prior to the appeal being finalized. It would be unconscionable to 
require Claimants to pay to their attorneys the weekly benefits they were receiving 
before the attorney had successfully defended an appeal. 


 
(Decision and Order of the Commission p. 8 (June 6, 2022)).  


Indeed, adopting Appellants’ argument “would create the absurd result where an attorney 


could force his own client to pay back to the attorney weekly benefits the Claimant had already 


received.” (Id. p. 9). This would render “the Claimant a debtor and her attorney her creditor,” 


which is contrary to Regulation 67-1205 and the legislative purpose of the Act.21 See Cokeley v. 


Robert Lee, Inc., 197 S.C. 157, 14 S.E.2d 889, 893–94 (1941) (“Compensation laws constitute a 


form of social legislation and were enacted primarily for the benefit, protection and welfare of 


working men and their dependents, to relieve them of the uncertainties of a trial in a suit for dam-


ages . . . and to prevent the burden of injured employees and their dependents becoming charges 


on society.”); see also 1986 Op. S.C. Att’y Gen. No. 86-60, 1986 WL 192020, at *3 (May 23, 


 
21 As the Commission correctly noted, Appellants have collected more than $69,000 in attorneys’ 
fees. (Decision and Order of the Commission p. 10 (June 6, 2022)). “Claimant, meanwhile, is 
permanently and totally disabled, and the balance of the award is all the money that can be pro-
vided by the Act for her to live on for the rest of her life.” (Id.). 
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1986) (noting that “the principal purpose of § 42-15-90 is to protect the workman from the charg-


ing of excessive fees”). 


Finally, both this Court’s precedent and the Commission’s legislatively approved regula-


tions support the Commission’s interpretation of Regulation 67-1205(C)(2). Regulation 67-201(B) 


states, “[i]n doubtful cases, the application of [the Commission’s] regulations shall be construed 


in favor of the injured employee.” And, in reviewing the Commission’s interpretation of its regu-


lations, this Court must give the Commission’s interpretation “great deference.” Earl, 368 S.C. at 


81, 627 S.E.2d at 762. Accordingly, the Court should defer to the Commission’s interpretation of 


Regulation 67-1205(C)(2), which inures to the benefit of claimants, and affirm the Commission’s 


decision. 


C. The Commission’s decision is supported by reliable, probative, and substan-
tial evidence in the record. 


 
Next, Appellants contend that the Commission’s decision is not supported by reliable, pro-


bative, and substantial evidence in the record. Appellants’ argument is based on the fundamentally 


flawed premise that the Commission was a party-in-interest to their attorneys’ fee dispute. (See 


Appellants’ Br. at 19 (stating that the Commission did not submit any briefs, memoranda of law, 


or arguments before the Commission)). But, as detailed above, the Commission was the judicial 


body tasked with resolving Appellants’ petition for attorneys’ fees. Respectfully, Appellants’ ar-


gument is flatly belied by the Act and the Commission’s regulations. See S.C. Code Ann. § 42-15-


90 (requiring the Commission to approve attorneys’ fees); S.C. Code Ann. Regs. 67-1204 (estab-


lishing the procedure for the Commission’s Judicial Department to review contested requests for 


contingent attorneys’ fees). 







 23 


Moreover, throughout the proceedings in the Commission, Appellants claimed that the 


Commission regularly approved petitions for attorneys’ fees that were identical to the fee petition 


in this case.  (See, e.g., Affidavit of Preston F. McDaniel pp. 2–4 (June 27, 2022)). Again, on 


appeal, Appellants claim “that the fee petition was identical to hundreds that [Appellant McDaniel] 


had presented to the Commission over the years.” (Appellants’ Br. p. 15). Yet, Appellants have 


offered no exemplar cases supporting this contention. Indeed, the Commission properly found that 


“[t]he record is devoid of any evidence showing Commission policy is to award an attorney 33.3% 


of all post-MMI benefits when the Claimant continues to receive weekly benefits before the award 


is finalized.” (Decision and Order of the Commission p. 10 (June 6, 2022)).  


D. The Commission did not change its interpretation of the Act and its regula-
tions. 


  
Finally, Appellants argue that the Commission committed legal error by changing its in-


terpretation of the Act and the Commission’s regulations. Contrary to Appellants’ assertions, the 


Commission did not change its interpretation or application of its regulations. Rather, Appellants’ 


petition for attorneys’ fees was unlike any petition ever received by the Commission. Appellants 


have not pointed to any cases where the Commission applied Regulation 67-1205(C)(2) differently 


than it did here. Respectfully, Appellants’ bare assertions are insufficient to erode the deference 


afforded to the Commission’s interpretation of its regulations. 


CONCLUSION 
 


For the foregoing reasons, the Commission should be dismissed from this appeal. Alterna-


tively, if the Court determines that the Commission is a proper party to this appeal, it should affirm 


the Commission’s decision. 


 
[Signature Page Follows] 
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November 1, 2023      Respectfully submitted, 
 
 
        s/ John L. Warren III 
        Greg Harris, SC Bar #7859 
        Harris & Gasser, LLC 
        1529 Laurel Street 
        Columbia, South Carolina 29201 
        greg@harrisgasserlaw.com 
        (803)-779-7080 


 
John L. Warren III, SC Bar #101414 


        Law Office of Bill Nettles 
        2008 Lincoln Street 
        Columbia, South Carolina 29201 
        JW@billnettleslaw.com 
        (803)-814-2826 
 


Attorneys for Respondent South Car-
olina Workers’ Compensation Com-
mission
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


 
APPEAL FROM THE SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION 


___________________ 
 


Case No. 2023-000187 
___________________ 


 
Pamela Cartee, Claimant, 


 
v. 
 
SC Judicial Department, Employer, and State Accident  
Fund, Carrier 
 
In Re: Attorney’s Fee Petition of Preston F. McDaniel, Esquire, and 
John M. Milling, Esquire,              Appellants, 
 
           v. 
 
South Carolina Workers’ Compensation Commission,        Respondent. 


___________________ 
 


Respondent South Carolina Workers’ Compensation Commission’s  
Motion for Judicial Notice 


___________________ 
 


This appeal involves Appellants’ request for $13,461.76 in additional attorneys’ fees fol-


lowing the resolution of a workers’ compensation matter. In their Notice of Appeal, Appellants 


unilaterally and improperly named the South Carolina Workers’ Compensation Commission 


(“Commission”) as the party-Respondent to the appeal. However, as detailed in the Commission’s 


Initial Brief, the Commission has never been a party in this case. Rather, the Commission is the 


Administrative Tribunal whose decision Appellants are challenging on appeal.  


In its Initial Brief, the Commission has referenced the following document: 
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§ Exhibit A: Excerpts from the Record on Appeal in S.C. Workers’ Comp. Comm’n v. Ray 
Covington Realtors, Inc., No. 24265 (S.C. Sup. Ct.).1 


 
Because Appellants never sought to join the Commission as a party prior to this appeal, the filings 


from this case were not presented below. Therefore, they cannot be included in the Record on 


Appeal. See Rule 210(c), SCACR. However, as set forth in the accompanying Memorandum, this 


Court should take judicial notice of Exhibit A. 


Respectfully Submitted, 


      s/ John L. Warren III 
      Greg Harris, SC Bar #7859 
      Harris & Gasser, LLC 
      1529 Laurel Street 
      Columbia, South Carolina 29201 
      greg@harrisgasserlaw.com 
      (803)-779-7080 
 


John L. Warren III, SC Bar #101414 
      Law Office of Bill Nettles 
      2008 Lincoln Street 
      Columbia, South Carolina 29201 
      JW@billnettleslaw.com 
      (803)-814-2826 
 
 
November 1, 2023
 
 
 
 
 
 
 
 
 
 
 
 


 
1 The opinion in this case was published. See S.C. Workers’ Comp. Comm’n v. Ray Covington 
Realtors, Inc., 318 S.C. 546, 459 S.E.2d 302 (1995). 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


 
APPEAL FROM THE SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION 


___________________ 
 


Case No. 2023-000187 
___________________ 


 
Pamela Cartee, Claimant, 


 
v. 
 
SC Judicial Department, Employer, and State Accident  
Fund, Carrier 
 
In Re: Attorney’s Fee Petition of Preston F. McDaniel, Esquire, and 
John M. Milling, Esquire,              Appellants, 
 
           v. 
 
South Carolina Workers’ Compensation Commission,        Respondent. 


___________________ 
 


Respondent South Carolina Workers’ Compensation Commission’s  
Memorandum in Support of Its Motion for Judicial Notice 


___________________ 
 


The South Carolina Workers’ Compensation Commission (“Commission”) asks this Court 


to take judicial notice of excerpts of the Record on Appeal—including two orders of the 


Commission—from S.C. Workers’ Comp. Comm’n v. Ray Covington Realtors, Inc., No. 24265 


(S.C. Sup. Ct.) (“Ray Covington Realtors”). 


GOVERNING LAW 


Judicial notice of adjudicative facts is governed by South Carolina Rule of Evidence 201. 


See also S.C. Code Ann. § 1-23-330(4) (providing for judicial notice in administrative 


proceedings). “A judicially noticed fact must be one not subject to reasonable dispute in that it is 


either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of 
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accurate and ready determination by resort to sources whose accuracy cannot reasonably be 


questioned.” Rule 201(b), SCRE. Courts may take judicial notice “at any stage of the proceeding.” 


Rule 201(f), SCRE (emphasis added). When a party requests judicial notice and supplies the court 


“with the necessary information,” a court is required to take judicial notice of the adjudicative 


facts. See Rule 201(d), SCRE (“A court shall take judicial notice if requested by a party and 


supplied with the necessary information.” (emphasis added)). 


It is axiomatic that “[a] court can take judicial notice of its own records, files and 


proceedings for all proper purposes including facts established in its records.” Freeman v. McBee, 


280 S.C. 490, 494, 313 S.E.2d 325, 327 (Ct. App. 1984); see also 21B Fed. Prac. & Proc. Evid. 


§ 5106.4 (2d ed.) (collecting cases where courts took judicial notice of court records). Since the 


enactment of Federal Rule of Evidence 201, “federal courts notice the records of any court, state 


or federal.” 21B Fed. Prac. & Proc. Evid. § 5106.4 (2d ed.) & n.16. The Supreme Court of South 


Carolina has cited favorably cases interpreting Federal Rule of Evidence 201. See Doe v. Bishop 


of Charleston, 407 S.C. 128, 134 n.2, 754 S.E.2d 494, 497 n.2 (2014). 


DISCUSSION 


Exhibit A contains excerpts of the Record on Appeal in a case decided by the Supreme 


Court of South Carolina, including orders from the Commission. The Commission offers Exhibit 


A for the sole purpose of explaining the procedural history of Ray Covington Realtors in the 


context of its argument that it is not a proper party to this appeal. No reasonable party can dispute 


the accuracy of these filings, as they are “capable of accurate and ready determination by resort to 


sources whose accuracy cannot reasonably be questioned”—i.e., the records of the Supreme Court 
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of South Carolina.1 Rule 201(b), SCRE; see also Palmetto Homes, Inc. v. Bradley, 357 S.C. 485, 


491 n.3, 593 S.E.2d 480, 483 n.3 (Ct. App. 2004) (taking judicial notice of the American 


Arbitration Association’s rules even though the rules were not included in the Record on Appeal).  


CONCLUSION 


For the foregoing reasons, the Court should take judicial notice of Exhibit A. 


Respectfully Submitted, 


      s/ John L. Warren III 
      Greg Harris, SC Bar #7859 
      Harris & Gasser, LLC 
      1529 Laurel Street 
      Columbia, South Carolina 29201 
      greg@harrisgasserlaw.com 
      (803)-779-7080 
 


John L. Warren III, SC Bar #101414 
      Law Office of Bill Nettles 
      2008 Lincoln Street 
      Columbia, South Carolina 29201 
      JW@billnettleslaw.com 
      (803)-814-2826 
 
 
November 1, 2023 
 
 
 
 
 
 
 
 
 
 
 
 


 
1 Indeed, if this case was pending before the Supreme Court, judicial notice would be indisputably 
proper. See Freeman, 280 S.C. at 494, 313 S.E.2d at 327 (“A court can take judicial notice of its 
own records, files and proceedings for all proper purposes including facts established in its 
records.”). To reach a different result here would lead to an absurd result. 
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ORDER 


OF 


THE SOUTH CAHOLINA WORKERS' COMPENSJ\TION COMMISSION 


W.C.C. FILE NUMBER 9056976 J\ND 
COMPLIANCE FILE NUMBER X-910058 


SOUTH CAROLINA WORKERS' 
COMPENSATION COMMISSION, 


AND 


RAY CHEWtlING, JR., 


vs. 


PLJ\INTIFF, 


EMPLOYEE/CLAIMJ\NT 


RAY COVINGTON REALTORS, INC., 


ANO 


UNINSURED EMPLOYER, 


SOUTH CAROLINA UNINSURED 
EMPLOYERS' FUtlD, CJ\RIUER, DEFENDANTS. 


Hearing: Held in Camden, Sou th Carolina, on 
February 10, 1992. 


Appearances: Claimant represented by John Rabb, 
Esquire, of Camden, South Carolina. 


Purpose of Hearing: 


Decision and Order: 


Filed: 


Employer represented by Benjamin 
Wofford, Esquire, of Columbia, South 
Carolina. 


South Carolina Workers' Compensation 
Commission represented by Kelly J. 
Golden, Esquire, of Columbia, south 
Carolina. 


. , rund South Carolina Uninsured Employers f 
represented by Ray Ambrose, Esquire, 0 


Columbia, South Carolina. 


To determine the issues set fortl~ in f 
ForMs 50 nnd 51 and a determination° 
jurisdiction. 


By R. Walter Hundley, Commissioner 


April 22, 1992 
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S1'IPUL/\TIONS 


Counsel for the parties stipulated at the hearing l:o 
the following issues: 


1 . The purpose of the hearing i's to determine juris-
diction over the Defendant and to determine ti • 1e issues set forth 


in the hearing notice and issues pled • ti in 1e Forms SO, 51. The 


Employer stipulates it did not have insurance for workers' 


compensation liabilities. 


2 . Notice of the hearing was ti'mely and proper! 


served upon all parties of interest. 


3. At issue for determination is the Claimant's 


average weekly wage and compensation rate. 


y 


4 . 


all parties. 


Venue set in Kershaw County is proper as agreed by 


5. Neither the Employer nor any of its alleged 


employees have filed notices of rejection of the Workers' 


Compensation Act. 


6. The Employer stipulates that it had at least three 


(3) employees as defined under the Workers' Compensation /\ct. 


The Employer stipulates that its salesmen are simil«rly situated 


factually to Claimant Chewning. 


7. stipulated for determination as fact and law is 


whether the Defendant's sales force, consisting of six (6) real 


estate salesman in 1989 and eight (0) real estate salesmen in 


1990, are 1 • der the workers' Compens;-.tion /\ct, thereby emp oyees un 
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EVIDENCE OF THE CASE 


A. The following witnesses testified on behalf of the 


Claimant: 


1. Ray Chewning, Jr., the Claimant, testified 


that he became employed by Ray Covington Real tors in August of 


1989 and was hired by Ray Covington. He was hired ;is a real 


estate agent and at that time he was licensed as a real esta~ 


agent. Claimant testified he was paid on a commission basis 


determined by Hr. Covington and was hired for an indefinite 


period of time. Mr. Chewning further testified that he worked 


out of Ray Covington Realty's off ice and was required to attend 


weekly sales meetings as well as to tour listings and also house 


sit and operate open houses. Claimant further testified that 


all office equipment, business cards, telephone service, 


secretarial service, paper, pens, forms, contracts, etc. were 


all provided by the Defendant/Employer. Mr. Chewning also 


testified that it was his opinion that Mr. Covington could fire 


him if he so desired. 


Claimant further testified that on April 61 


19 90 he was an employee of Ray Covington Realty. Claimant 


te st ified that he had scheduled an appointment· in Camden to meet 


wi th Bob Pettis to discuss a contract on a piece of real e st ate 


owned by Mr. Pettis. The property was listed with Sheheen, 


Brantley and Ac- • t to sell .... soc1a es, but the Claimant was attenpting_ 


the property and obtai'n a • • Covi'ngtor, 1iealtY· commission for Ray 


Claimant te st ified that after a conversation with Mr. Pettis 
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they arranged to meet in Camden after work, but the Claimant was 


unsure what time, although he testified he believed the meeting 


was to take place at 6:00 p.m. or so. Claimant testified that 
he took I-20 from Columbia to Camden that afternoon to meet Mr. 
Pettis. The weather conditions were foggy and misting rain, and 


generally very poor. Claimant testified he was between the 521 


exit and the 601 exit on I-20 when he thought he saw a deer. 


Subsequently, the Claimant, apparently taking evasive action, 


lost control of the vehicle. The Claimant testified he 


remembers he jerked the wheel and that it went off the road and 


hit one time and has no recollection thereafter. He further 


testified he kept waking up in the bushes until he believes a 


Kershaw County Deputy discovered his vehicle. Claimant 


testified he believes he was on the scene for a long time before 


he was actually discovered by the deputy. 


Next, Claimant testified that as a result of 


the accident he sustained a ruptured spleen, broken clavicle, 


nerve damage to his left arm, severe damage to his left leg and 


ankle. Claimant further testified he had undergone a number of 


· "nkle and helieves his last treatment by Dr. surgeries to his u 


Jeffrey Heavilon was in the sum~er of 1991. i\t that -time, 


Claimant testified he had been presented with two options in 


regard to his left foot. one being a very technical procedure 


called an ilizaroz t he other option being amputation. procedure, 


Claimant also testified that during the time 


b Covington Realty he wus also working period he was employed Y 
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making the Defendant a non-exempt employer under the Act pursu-


ant to S.C. Code §42-1-360. 


APA SUBMISSIONS 


Under the Administrative Procedures Act, the following 


records were submitted into evidence: 


J\PJ\ ff 1. Reports of Dr. Peter Haines 


J\PA #2. Reports of Dr. Kim Chillag 


APA # 3. Reports of Dr. Jeffrey Heavilon 


AP/\ 14 . Reports of Dr. Herbert Neistat 


AP/\ • 5. Reports of Dr. Ralph Owens 


APA 16. Reports of Richland Memorial Hospital 


/\PA 17. Deposition of Mr. Bob Pettis 


STATEMENT OF THE Cl\SE 


This matter arose upon the Employee's notice to the 


Commission of an alleged work-related injury occurring April 6, 


1990. The Employee seeks temporary total disability benefits 


and additional medical treatment, as well as payment of all 


medical expenses incurred. The Employer contends that it is 


exempt under the provisions of the Workers' Compensation Act, 


specifically alleging that its real estate salesman are 1ndepen-


d 1 • nee ent contractors and not employees. The Coverage ar:i<;l Comp 13 


Department of the South Carolina Workers' Com~ensu. tion Conunis-


sion alleges th nt the Defendant's salesman are employees a nd , as 


su h ti D f d a tio 11 c ' le e en ant is not exempt from the Workers' Cornpens 
Act. 
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part time for Metro Mobile. Claimant testified he was selling 


car phones for Metro Mobile and testified that on an average he 


would make approximately $75.00 per sale and he usually averaged 


one phone sale per week. Claimant testified that these sales 


were only incidental to his real estate work ·and that he did not 


go out and solicit sales explicitly. Finally, Claimant 


testified that Ray Covington Realty was aware of the real estate 


deal being handled by Mr. Chewning with the property owned by 


Bob Pettis. He further testified that subsequent to the 


accident and after he had recovered somewhat, the deal finally 


did close and a commission was realized by the Employer/Carrier, 


Ray Covington Realty, out of the sale of the property. Claimant 


further testified at the time of his accident, most of the work 


had been done on putting the deal together and both parties were 


in basic agreement at the time. 


Claimant testified that he had a large number 


of outstanding medical bills unpaid, and that he had not 


total compensation and was in need of received any temporary 


further medical treatment in his opinion. 


2 . The deposition of Mr. Bob Pettis was submitted 


on behalf of the Claimant. 


B. Were Presented on behalf of the South No witnesses 


Carolina Workers' Compensation Uninsured Employers' fund. 


C. The following witnesses testified on behalf of the 


Defendant/Employer. 


1. Ray L.· covington, Jr. Mr. Covington testified 
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that he had been employed as a real estate broker for ten years 


and currently by Ray Covington Realtors, Inc. He further 


testified that he employed the Claimant on a commission basis 


and as such did not withhold any federal income tax, FICA tax, 


nor state income tax from his pay checks. Finally, Mr. 


Covington ter;tified that he had not reviewed the contract 


concerning the property in question owned by Dob Pettis. 


2. Dennis Reeder, S. C. Highway Patrol Trooper, 


testified that he investigated the accident in question on April 


6, 1990. He testified that he was dispatched to the scene at 


10:58 p.m. He testified there were some EMS personnel already 


on the scene when he arrived. He further testified that upon 


arriving at the scene he discovered that the vehicle was being 


driven by Mr. Chewning, that Mr. Chewning was on the ground and 


hurt. He further testified that the vehicle itself was 


approximately 150 feet off of the road at the bottom of a hill, 


He testified he did not know an exact time when the accident 


happened but that he talked with Mr. Chewning at the hospital 


and as a result estimated the accident happened at approximately 


lO:lO p.m. Hcwever, the trooper then testified on cross ex-


amination that he did not remember exactly wh~.t he said to Mr, 


Chewning or what Mr• Chewning Su id to him. lloweve r, the trooper 


later testified he did not remember where he talked to Mr. 


Chewning or ex~ctly when he talked to Mr. Chewning. 


The trooper further tes ti f icd that the area 


where the vehicle was discovered 1.·s a fairly wooded area. He 


10 j 
--~-----------1111111 







went on to testify that it was a very rai·ny, foggy, nasty night, 
and visibility was not very good. 


3 . Ms. Ann Marie Powell testified that she was a 


realtor at Ray Covington Realtors, Inc. and had been for 


approximately two and one-half years. She testified on Sunday 


night, April 8, she came home and checked the messages on her 


answering machine. Subsequently, she checked her mesoages on 


her car phone. She testified there were two messages from Mr. 


Chewning on the afternoon of Friday, April 6. The first message 


was between 4:00 and 5:00 and the second between 6:00 and 7:00. 


The first message indicated that Mr. Chewning was at Yesterday's 


and asked her to come down and have a few drinks. The second 


message Ms. Powell guesstimated occurred about G:30 or 7:00. 


Ms. Powell did not testify as to the substance of the second 


conversation and could not testify personally as to where the 


call was placed from. 


4. Charles Holloman testified that he was renting 


a store from Bob Pettis and wanted to buy it from him. Mr. 


Holloman testified that he could not recall anything about April 


6, 1990 and specifically had no recollection whether there was a 


meeting between Mr. Chewning and Mr. Pettis that day or not. 


'bl meeting could have been set further testified it is poss1 e u 


Up that day. 


lie 


5 . Cathy Canders testified that she was a secre-


. lty and was responsible for keeping tary for Ray Covington Rea 
She h Cords including contracts. all of the books and ot er re ' 
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testified that after reviewing the file on the property in 


• she found two contracts which were not executed and question, 


one contract dated April 4, 1990 which was executed. 


FINDINGS OF FACT 


Based upon the foregoing, and pursuant to S.C. Code 


§42-17-40, the undersigned Commissioner enters the following 


findings of fact: 


1. The Defendant's real estate salesmen worked for an 


indefinite period of time; 


2. The Defendant determined the amount of each 


salesman's commission; 


3. The salesmen work in the Defendant's offices, 


attending weekly sales meetings; 


4. The salesmen tour new listings and house sit and 


operate open houses; 


5. The salesmen have no investment in the business; 


6. The Defendant supplies all office equipment and 


business cards bearing the salesman's and Defendant's names; 


7. The Defendant provides telephone systems and 


equipment, secretarial services, paper, and pens, along with 


form s , contracts, advertising, and other tools of the trade 


necessary to perform the Defendant's business; and 


8 • The Defendant relied upon the salesmen to perform 


the Defendant's trade and business. 


9. Claimant Chewning is similarly situated factuallY 


to the Defendant's real t t . es a e salesmen as stipulated. 
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Defendant had an oral agreement with its salesmen 


to perform the duties of real estate sal es. 


10. 


11. The business relationship of the broker-in-charge, 
brokers and their salesmen is regulated and d etermined by s.c. 
Code §40-47-10, ~~-,and Chapter 105 of the s.c. Code of 


Regulations. 


12. Ray Covington, Jr., was the broker-in-charge as 


defined in S.C. Code §40-57-10(1) (1990, as amended), and the 


salesmen were employed under agreement by the broker-in-charge. 


13. The issue of control exercised by the Defendant 


over its salesmen is statutorily defined by S.C. Code §40-50-90 


(1991, as amended}, which provides "a real estate salesman must 


be employed by a real estate broker-in-charge in order to be 


licensed". The Defendant's salesmen were licensed pursuant to 


that provision. 


14. The salesmen worked under the authority of Ray 


Covington, Jr., and the salesmen could not be licensed with more 


than one (1) broker-in-charge during the same period of time; 


the salesmen could not commence work until they received a 


pocket card issued by the Real Estate Commission from their 


broker-in-charge; when the salesmen left the broker~~n-charge 


for any reason, the broker-in-charge was required to notify the 


h t mination all of which is Commission by letter reporting t e er ' 


required in s.c. Code Regulations 105-17 (1991, as amended). 


15. 
· a at issue, the South Carolina During the per.1o 


· d the right to suspend, revoke, or Real Estate Commission reta.1ne 
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ll.·cense issued under theprovisions of Title 40 cancel any 


concerning real estate salesmen and assess a fine at any time 


where a licensee had been found guilty of ( 1) representing or 


attempting to represent, if a salesman, a real estate broker 


other than his employer without the express knowledge and 


consent of his employer, and (2) violating any regulation 


promulgated by the Commission. S.C. Code §40-57-170 (a) (7) and 


(18). 


16. The aforenentioned statutes and regulations were 


com91ied with by the Defendant and its salesmen. 


17. The work being done by the salesmen was an 


integral part of the regular business of the Employer. The 


worker/salesmen did not furnish an independent or professional 


service. 


18. The Claimant sustained injuries by accident 


arising out of and in the course and scope of his employment on 


April 6, 1990. 


19. I find that an average weekly wage of $143.69 


resulting in a compensation rate of $95. 79 is applicable. 


20, 1 find that there was testiMony of additional 


compensation of $75.00 per week; however, I find such evidence 


was too speculative to include in the computation of the claim-


ant's average weekly wage and rate. resulting compensation 
21 • 1 find that the evidence as presented was 


insufficient to establi' sh • /Cl 1·mant intoxication of the Employee a 
as a defense. 
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22. I find that the Claimant is entitled to temporary 


total benefits from April 7, 1990 until April 17, 1991 at which 


time the Claimant justifiably refused additional medical 


treatment. I further find that such justifiable refusal of 


additional ·medical treatment precludes a determination of 


permanent partial or permanent total disability as premature for 


determination. 


23. The Employer/Carrier should be responsible for all 


medical bills, prescription drug bills, and all other causally 


related expenses incurred as a result of this accident. 


CONCLUSIONS OF LAW 


Based upon the foregoing, the undersigned Commissioner 


concludes as a matter of law that: 


A. All findings of fact more properly denominated 


conclusions of law are incorporated herein as if set forth 


verbatim. 


B. The traditional test of employment, the control 


t 1 t by the Defendant's exercise or the est, is sufficient y ~e 


-right to exercise control over its salesmen. Young v. Warr, 252 


S.C. 179, 165 S.E. 2d 797 (1969). 


c. The effect of the regulatory license scheme for 


real estate salesmen imputes control to the Defendant absent any 


evidence to the contrary. h I ndustrial Commission, 113 Hug es v. 


Ariz . 51 7 . 5 5 8 p 2 d 11 ( 1 9 7 6 ) • 


D. f reg ulations imputing control to The effect o 
that the individual real estate employer requires a finding 


h independent contractors. salesmen were employees rather tan 
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OeBerry v. Cok~r Freight, et al., 234 S.C. 304, 108 S.E. 2d lH 


(1959). 


E. The relative nature of the work test requiring t~ 


Commission to consider whether the work clone is an integral part 


of the employer's regular business and whether the worker in 


relation to the employer's business is in a business or profes-


sion of his own requires a finding of Employee/Employer rela-


tionship. Gordon v. New York Life Insurance Company, 300 N.Y. 


652, 90 N.E. 2d 989 (1950). Neither the salesmen nor the 


Claimant were independent businessmen, nor were they engaged for 


a single project. Absent an independent enterprise, the nature 


of the business test supports a finding the salesmen are employ-


ees for purposes of determining jurisdiction. 


F. The real estate salesmen are employees pursuant~ 


S.C. Code §42-1-130, which provides that the term "employee" 


means any person "engaged in an employment under any appoint-


ment, contract of hire or apprenticeship, express or implied, 


oral or written ... excluding a person whose employment is 


both casual and not in the course of the trade, business, 


profession, or occupation of his employer . . . 11 l\ worker doing 
th e work of its employer is an employee unless it is shown that 
th e worker is specifically excluded from the Act. Barr v. T~ 


& Country Properties, Inc., 240 Va. 292, 396 S.E. 2d 672 (1990), 


G. S.C. Code §42-1-375 (1990) is applicable prospec~ 


tively and does not affect the rights and liabilities of th e 


Defe ndant prior to the statute's adoption April 24, 1990. 
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Bartley v. Bartley Logging Co., 293 s.c. 981 359 S.E. 2d 55 
(1987). 


H. Section 42-1-375 is inapplicable to the case at 


hand as it was enacted into law subsequent to the date of 


injury, April 6, 1990. However, assuming arguendo, that the 


statute is applicable I find as a matter of law that Defendant 


failed to establish an exemption under §42-1-375. 


I. The Defendant's real estate salesmen, including 


the Claimant, were employees of the Defendant. 


J. The Defendant is not exempt under §42-1-360 in 


that it engaged four (4) or more persons on a regular basis to 


perform its trade or business and its payroll was in excess of 


Three Thousand and no/100 Dollars ($3,000.00). 


K. The Defendant is not exempt by virtue of filing a 


notice of rejection, nor are its salesmen/employees exempt by 


virtue of filing notices of rejection. 


L. Under §41-1-160 the Claimant sustained injuries by 


accident arising out of and in the course and scope of his 


employment. Pursuant to §42-9-30 the Claimant is entitled to 


temporary total benefits from April 7, 1990 to April 17, 1991. 


Pursuant to §4l-1S-60 the Employer/Carrier shall be ~esponsible 


for all outstanding medical bills, prescriptidh drug bills, and 


s as a result of this any other causely related medical expense 


accident. 
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ORDER 


IT IS, THEREFORE, ORDERED that the Employer/C~rrier 


shall pay to the Employee temporary total benefits in the amount 


of $95.79 per week for the period of April 7, 1990, through April 


17, 1991. The issue of permanent partial disability is 


premature for determination. 


IT IS FURTHER ORDERED that the Defendant/Carrier shall 


pay all causally related medical, hospital, surgical, doctors' 


and nurses' bills, prescription drug bills and any other causally 


related medical expenses which have been incurred by the Claimant 


from the date of this injury, April 6, 1990, to the present. 


AND IT IS SO ORDERED. 


Columbia, South Carolina 


April 22, 1992 


R. Walter Hundley 
Commissioner 
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STATE OF SOUTH CAROLINA 


------------
South C 
p,O. Bo, 
Colwnbw 


COUNTY OF RICHLAND 


SOUTH CAROLINA WORKERS' ) 
COMPENSATION COMMISSION) 


) 
vs. ) 


) 
RAY COVINGTON REALTORS, ) 
INC. ) 


TO: RAY COVINGTON REALTORS, INC. 


ORDER TO SHOW CAUSE 


Compliance File No. X-910058 


YOU ARE HEREBY ORDERED to appear before Commissioner Vernon 


F. Dunbar, of the South Carolina Workers' Compensation Commission 


in the Hearing Room, 1612 Marion Street, Columbia, South 


Carolina, on the 1st day of July, 1991, at 10:00 a.m., to show 


cause why you should not be found in violation of the provisions 


of the South Carolina Workers' Compensation Law in your failure 


to maintain proper workers' compensation coverage for your 


employees during the years of 1989 and 1990. 


Columbia, South Carolina 


MAY 2 1 1991 
cc: 


cc: 


Ms. Kelly J. Golden 
staff Attorney 
SC Workers' Compensation 
1612 Marion Street 
Columbia, SC 29202-1715 


Ms. Linda Manor 


Comm. 


SC Uninsured Employer's Fund 
Koger Center 
Winthrop Building, Suite 119 
220 Executive Center Drive 
Columbia, SC 29210 


SOUTH CAROLINA WORKERS' 
COMPENSATION C:s: 


~JJJ'® t 
cc: 


cc: 


Ray Chewning 
2012 N. Broad street 
Camden, SC 29020 


John w. Rabb, Jr., Esq. 
Post Office Drawer 10 
Camden, sc 29020 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


 
APPEAL FROM THE SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION 


___________________ 
 


Case No. 2023-000187 
___________________ 


 
Pamela Cartee, Claimant, 


 
v. 
 
SC Judicial Department, Employer, and State Accident  
Fund, Carrier 
 
In Re: Attorney’s Fee Petition of Preston F. McDaniel, Esquire, and 
John M. Milling, Esquire,              Appellants, 
 
           v. 
 
South Carolina Workers’ Compensation Commission,        Respondent. 


___________________ 
 


PROOF OF SERVICE 
___________________ 


 
The undersigned employee of Law Office of Bill Nettles, attorney for Respondent South 


Carolina Workers’ Compensation Commission, does hereby certify that service of the Motion for 


Judicial Notice, Memorandum in Support of Motion for Judicial Notice, and Exhibit A to Motion 


for Judicial Notice was made upon all counsel of record by electronic mail to: 


§ Preston F. McDaniel: preston@pfmcdlaw.com 


§ John M. Milling: johnmilling@bellsouth.net 


 
By: _________________________            November 1, 2023 
 John L. Warren 
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