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CERTIFICATION OF COUNSEL

Pursuant to Rule 242(d)(1), SCACR, the Facility' and the Other Defendants® (collectively,
“Petitioners”) certify that the Court of Appeals filed its opinion in this matter on July 19, 2023 (the “Subject
Opinion,” a copy of which, with page numbers added for ease of reference, is attached hereto as Exhibit
A), affirming the circuit court’s denial of the Facility’s motion to compel Plaintiff’s® claims against it to
arbitration (the “Motion to Compel Arbitration”) and the Other Defendants’ corresponding motions to stay
this lawsuit pending the outcome of the Motion to Compel Arbitration and any resulting arbitration
proceedings (the “Motions to Stay”) and dismissing Petitioners’ appeal of the Subject Confidentiality
Order; that Petitioners timely petitioned for rehearing; and that the Court of Appeals denied rehearing by
order filed September 15, 2023.

QUESTIONS PRESENTED

L. Did the Court of Appeals err in affirming the circuit court’s denial of the Motion to Compel
Arbitration and, in turn, the Motions to Stay?

A. Did the Court of Appeals err in its analysis of the Facility’s merger argument? In
other words, should the Court of Appeals have found that the circuit court erred in
not finding that the Arbitration Agreement merged with the Admission Agreement?

B. Did the Court of Appeals err in dismissing the Other Defendants’ appeal of the
circuit court’s denial of the Motions to Stay as moot?

C. Provided the Court of Appeals erred in dismissing the Other Defendants’ appeal of
the circuit court’s denial of the Motions to Stay as moot, should the Court of Appeals
have found that the circuit court erred in not granting the Motions to Stay?

! The “Facility” refers to Defendant/Appellant/Petitioner THI of South Carolina at
Spartanburg, LLC d/b/a Magnolia Manor-Spartanburg. It is a skilled nursing facility in Spartanburg
County.

2 The “Other Defendants” refers to Defendants/Appellants/Petitioners Fundamental Clinical
and Operational Services, LLC; Fundamental Administrative Services, LLC; and THI of South Carolina,
LLC, collectively.

3 “Plaintiff” refers to Plaintiff/Respondent, Estate of Barbara Owens (“Ms. Owens”), by and
through her Personal Representative, Mary Jane McCraw (“Ms. McCraw”), Individually and on behalf of

Statutory Beneficiaries.



D. Did the Court of Appeals err in not reaching the Facility’s equitable estoppel
argument?

E. Provided the Court of Appeals erred in not reaching the Facility’s equitable estoppel
argument, should the Court of Appeals have found that the circuit court erred in not
finding Plaintiff equitably estopped to deny the enforceability of the Arbitration
Agreement?

1L Did the Court of Appeals err in dismissing Petitioners’ appeal of the Subject Confidentiality
Order on the basis that it is a discovery order and, therefore, not immediately appealable?

III.  Provided the Court of Appeals erred in dismissing Petitioners’ appeal of the Subject
Confidentiality Order on the basis that it is a discovery order and, therefore, notimmediately
appealable, should the Court of Appeals have found that the circuit court erred in entering
the Subject Confidentiality Order, or at least in including the Sharing Provision in the
Subject Confidentiality Order?

STATEMENT OF THE CASE

With the help of her daughter Ms. McCraw, Ms. Owens was admitted to the Facility on July 23,
2015. (See R. pp. 331-32, 357-68.) In conjunction with Ms. Owens’s admission to the Facility, Ms.
McCraw signed an Admission Agreement* and an Arbitration Agreement® on Ms. Owens’s behalf. By
her signature on the Arbitration Agreement, Ms. McCraw expressly “represent[ed] that . . . she ha[d] the
authority to sign on [Ms. Owens’s] behalf so as to bind [Ms. Owens] as well as [herself].” (R. p. 280.)

Plaintiff commenced this wrongful death and survival action on October 4, 2018, in the Court of
Common Pleas, Spartanburg County. (See R. pp. 44-108.) Plaintiff’s claims are premised on alleged
deficiencies in the care Ms. Owens received during her residency at the Facility, which, according to

Plaintiff, caused her decline and eventual death. (See R. pp. 46-108.) While acknowledging that the Other

4 (R. pp. 357-68.)

> (R. p. 280.) Without question, the Arbitration Agreement is covered by the Federal
Arbitration Act, 9 U.S.C. §§ 1-16 (the “FAA”). The FAA applies “to any arbitration agreement regarding
a transaction that in fact involves interstate commerce, regardless of whether or not the parties contemplated
an interstate transaction.” Munoz v. Green Tree Fin. Corp.,343 S.C. 531, 538, 542 S.E.2d 360, 363 (2001).
And this Court has expressly held that skilled nursing facility admission agreements implicate interstate
commerce and, thus, the FAA. Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 381-82,
759 S.E.2d 727, 732-33 (2014).



Defendants (whom Plaintiff refers to as “Corporate Defendants’) did not provide any direct care or services
to Ms. Owens, Plaintiff alleges their control over the Facility directly affected the quality of Ms. Owens’s
care. (See R. pp. 46-108; see also R. pp. 31, 299.) Petitioners deny Plaintiff’s allegations on all fronts.

Based on the Arbitration Agreement Ms. McCraw signed for Ms. Owens, the Facility made the
Motion to Compel Arbitration. (R. pp.277-79, 333-56.)¢ In turn, the Other Defendants made the Motions
to Stay. (R. pp. 281-86, 369-83.)

The circuit court heard Petitioners’ respective motions on July 25, 2019, the Honorable J. Mark
Hayes, II, presiding. The court denied the Motion to Compel Arbitration by formal order filed October 25,
2019. (R. pp. 4-17.) Pursuant to Rule 59(¢), on November 4, 2019, Petitioners timely moved the court to
alter, amend, and/or reconsider its decision. (R. pp. 384-95.) The court heard Petitioners’ Rule 59(¢)
motion on January 6, 2020,® and, by formal order filed July 13, 2020, denied it in all but two modest
particulars that are irrelevant to this petition. (R. pp. 29-43.)°

Also on July 13, 2020, on Plaintiff’s motion,'? and over Petitioners’ objections,'! the circuit court
entered Plaintiff’s proposed confidentiality order (the “Subject Confidentiality Order”). (R. pp. 21-28.)

Among Petitioners’ objections to the Subject Confidentiality Order, the strongest by far is that it does not

6 Without question, the subject matter of Plaintift’s claims against the Facility is within the

plain language of the scope of the Arbitration Agreement. (See R. p. 280.) But even if there were “any
doubts concerning the scope of arbitrable issues[,] [they] should be resolved in favor of arbitration . . . .”
Towles v. United HealthCare Corp., 338 S.C. 29, 41, 524 S.E.2d 839, 846 (Ct. App. 1999).

! (R. pp. 169-211.)

8 (R. pp. 212-73.)

? In its prior order, filed October 25, 2019, the court had mistakenly referred to “Hunt Valley
Holdings, LLC, formerly known as Fundamental Long Term Care Holdings” (“HVH”) as a named
defendant and had not expressly addressed the Motions to Stay. (See R. pp. 18-20.) The court granted
Petitioners’ Rule 59(e) motion only insofar as it (1) removed and vacated the reference to HVH in its prior
order and (2) confirmed that, in consequence of its denial of the Motion to Compel Arbitration, the Motions
to Stay were denied as moot. (R. pp. 29-30.)

10 (R. pp. 287-88.)

1 (See R. pp. 208:17-210:3, 262:5-271:1, 406, 428-59.)



restrict the use of their confidential documents to #is lawsuit, but instead, in terms collectively referred to
herein as the “Sharing Provision,” not only allows Plaintiff’s counsel to keep their confidential documents
but also to share them with “other attorneys involved in similar litigation against the same parties so long
as the receiving attorney first signs an acknowledgement of agreement to be bound by this Order.” (R. p.
23; see also R. pp. 26-27.)

To be clear, assuming, arguendo, it was appropriate under the circumstances for the circuit court
to enter a confidentiality order when it did—given that, as evidenced by this appeal, the question of whether
Plaintiff’s claims against the Facility should proceed in circuit court or in arbitration (and, in turn, the
question raised by the Motions to Stay) was yet to be answered with finality at the time the Subject
Confidentiality Order was entered—Petitioners had no objection to the entry of a reasonable confidentiality
order. (See, e.g., R.p. 430.) Indeed, Petitioners submitted a proposed confidentiality order modeled on the
standard federal confidentiality order (the “Standard Federal Order”),'? the terms of which the circuit court
itself had previously indicated to be in accord with the confidentiality orders it was accustomed to entering.
(R. pp. 268:1-270:5.) Nor did Petitioners seek to prevent Plaintiff from making full and fair use of their
confidential documents in #is case. (R.p.465n.1.)

This appeal—from the circuit court’s denial of the Motion to Compel Arbitration and the Motions
to Stay and the entry of the Subject Confidentiality Order—timely followed by notice served and filed
August 12,2020,'3 and in due course, it was briefed and made ready for decision.

The case was submitted for decision during the June 2023 term without oral argument and decided

on July 19,2023, via the Subject Opinion, which affirmed the circuit court’s denial of the Motion to Compel

12 (R. pp. 421-29))
3 (R pp.496-98)



Arbitration and, in turn, its denial of the Motions to Stay and dismissed Petitioners’ appeal of the Subject
Confidentiality Order on the basis that it is a discovery order and, therefore, not immediately appealable.
As certified above, the Court of Appeals denied Petitioners’ timely petition for rehearing on
September 15, 2023.
This petition for a writ of certiorari timely follows.

STANDARD OF REVIEW

A circuit court’s determination of whether a claim is subject to arbitration is reviewed de novo on
appeal. Gissel v. Hart, 382 S.C. 235, 240, 676 S.E.2d 320, 323 (2009). This includes de novo review of
the determination of whether an arbitration agreement is enforceable against a nonsignatory. Wilson v.
Willis, 426 S.C. 326, 334, 827 S.E.2d 167, 172 (2019). “Under de novo review, a circuit court’s factual
findings will not be reversed on appeal if any evidence reasonably supports those findings.” /d.

Under Rule 26(c), SCRCP, the circuit court may make orders regulating discovery, including
confidentiality orders. A circuit court’s rulings on discovery matters will not be disturbed on appeal absent
a clear abuse of discretion. Dunn v. Dunn, 298 S.C. 499, 502, 381 S.E.2d 734 (1989). The burden is upon
the party appealing the order to demonstrate the court abused its discretion. Karppi v. Greenville Terrazzo
Co., Inc.,327S.C. 538, 542,489 S.E.2d 679, 681 (Ct. App. 1997). An abuse of discretion occurs when the
circuit court’s ruling is based on an error of law or, when grounded in factual conclusions, is without
evidentiary support. Clark v. Cantrell, 339 S.C. 369, 389, 529 S.E.2d 528, 539 (2000); see also Kershaw
County Bd. of Educ. v. U.S. Gypsum Co., 302 S.C. 390, 395, 396 S.E.2d 369, 372 (1990) (“An abuse of
discretion may be found where the appellant shows that the conclusion reached by the trial court was
without reasonable factual support and resulted in prejudice to the rights of appellant, thereby amounting

to an error of law.”).



Issues of law, however, are reviewed without any particular deference to the lower court. See, e.g.,
Duke Energy Corp. v. S.C. Dep’t of Revenue, 415 S.C. 351, 782 S.E.2d 590 (2016). Even where a ruling
is on a matter within trial court’s discretion, if the ruling is based on a misunderstanding of the law, rather
than upon the exercise of discretion, the question presented on appeal is one of law. See Bain v. Self Mem '’
Hosp., 281 S.C. 138,152,314 S.E.2d 603, 611 (Ct. App. 1984).
ARGUMENT

L. The Court of Appeals erred in affirming the circuit court’s denial of the Motion to Compel
Arbitration and, in turn, the Motions to Stay.

A. The Court of Appeals erred in its analysis of the Facility’s merger argument. In other
words, the Court of Appeals should have found that the circuit court erred in not
finding that the Arbitration Agreement merged with the Admission Agreement.

In Coleman v. Mariner Health Care, Inc., even though this Court found against merger on the
particular facts of the case, the Court nonetheless confirmed the validity of the general proposition of law
on which the Coleman appellants based their merger/equitable estoppel argument:

Appellants contend that even if Sister lacked capacity to execute the
[arbitration agreement] under the [Adult Health Care Consent] Act, she is
nevertheless equitably estopped to deny the [arbitration agreement’s]
enforceability. The circuit court held there was no estoppel here, and we
agree.

Appellants’ equitable estoppel argument is premised on their contention
that, under state law, the admission agreements and the [arbitration
agreements] merged. In South Carolina,

The general rule is that, in the absence of anything
indicating a contrary intention, where instruments are
executed at the same time, by the same parties, for the
same purpose, and in the course of the same transaction,
the courts will consider and construe the documents
together. The theory is that the instruments are effectively
one instrument or contract.

Klutts Resort Realty, Inc. v. Down 'Round Dev. Corp.,268 S.C. 80, 88,232
S.E.2d 20, 24 (1977).



Here, the documents were executed at the same time, by the same parties,
for the same purposes, and in the course of the same transaction. Unless
there is a contrary intention, appellants are correct that there was a
merger.

407 S.C. 346, 354-55, 755 S.E.2d 450, 455 (2014) (emphasis added).

Most respectfully, the Court of Appeals, like the circuit court before it, erroneously concluded that
the Admission Agreement and the Arbitration Agreement did not merge, its analysis (recited below) failing
to recognize material differences between the facts and arguments involved in the instant case and those
that controlled (or, conversely, were simply not involved in) Coleman and Hodge v. UniHealth Post-Acute
Care of Bamberg, LLC, 422 S.C. 544, 813 S.E.2d 292 (Ct. App. 2018):

Here, as in Coleman, the plain language of the arbitration agreement and
the admission agreement indicated the two agreements were to be
considered separate from one another. Here, as in Hodge, (1) the two
agreements were governed by different bodies of laws because the
admission agreement was governed by state law and the arbitration
agreement was governed by federal law; (2) each document was
separately labeled, numbered, and contained its own signature page; and
(3) both parties agreed that signing the arbitration agreement was not a
prerequisite to admission. Thus, we affirm the circuit court’s denial of the
motion to compel arbitration.

(Subject Opinion p. 3.)

(113

The merger question examines whether, ““where instruments are executed at the same time, by the
same parties, for the same purpose, and in the course of the same transaction,”'* as indeed the Admission

Agreement and the Arbitration Agreement were here, !> there is evidence to overcome the presumption in

14 Coleman, 407 S.C. at 355, 755 S.E.2d at 455 (quoting Klutts, 268 S.C. at 88, 232 S.E.2d
at 24).

15 To be clear, Coleman unequivocally answers the question of whether the instant
Admission Agreement and Arbitration Agreement were executed at the same time, by the same parties, for
the same purposes, and in the course of the same transaction: they were. As the Coleman Court expressly
states regarding the admission and arbitration agreements before it (which in #4is respect—but not in respect
of the material facts bearing on the question of whether the presumption of merger is rebutted—are no

different from the instant agreements), “the documents were [indeed] executed at the same time, by the



favor of merger, i.e., the presumption that the instruments were intended to be construed together as
effectively one contract. This is a question of intention. /d. at 355, 755 S.E.2d at 455 (*“in the absence of
anything indicating a contrary infention . . .”) (emphasis added). And “in attempting to ascertain th[e]
[parties’] intention,” our courts “endeavor to determine the situation of the parties, as well as their purposes,
at the time the contract was entered into.” Klutts, 268 S.C. at 89, 232 S.E.2d at 25.

For the merger presumption to mean anything in practice, it cannot be upset based on mere
conjecture, but only on actual evidence that—notwithstanding the concurrence of all the particular
circumstances necessary for the presumption even to arise in the first place (same time, parties, purpose,
and transaction)}—can nonetheless support a reasonable, non-speculative inference of an intention contrary
to merger. Cf. The Huffines Co., LLC v. Lockhart,365 S.C. 178, 188, 617 S.E.2d 125, 130 (Ct. App. 2005)
(“[V]erdicts may not be permitted to rest upon surmise, conjecture, or speculation.””). No such inference
can be drawn here. Indeed, under the circumstances, the idea that there would have been an intention
contrary to merger does not make sense.

The Court of Appeals erroneously likened the instant case to Coleman. The plain language of the
instant Arbitration Agreement and Admission Agreement does not indicate that the two instruments were
to be considered separate from one another. First off, unlike the arbitration agreement at issue in Coleman,
which provided that it could be disclaimed or revoked within 30 days of signing (while the corresponding
admission agreement did not), the instant Arbitration Agreement has no disclaimer/revocation provision.
(R. p. 280.) This is a material distinction between this case and Coleman that the Subject Opinion simply

6

does not recognize.'® Moreover, unlike the admission agreement at issue in Coleman, the “Entire

same parties, for the same purposes, and in the course of the same transaction.” 407 S.C. at 355, 755
S.E.2d at 455 (emphasis added).

16 Indeed, the Court of Appeals did so even while expressly recognizing as material to the
Coleman decision the fact that there was “a clause allowing the arbitration agreement to ‘be disclaimed
within thirty days of signing while the admission agreement could not.”” (Subject Opinion p. 2 (citing



Agreement” clause in the instant Admission Agreement does not reference the Arbitration Agreement as a
separate contract. (R.p.368.) Indeed, directly contradicting the idea of “‘separatedness’ (in the parlance of
the Coleman Court'”), the “Entire Agreement” clause in the instant Admission Agreement expressly states
that “other Admissions materials” are part of the Admission Agreement, thereby expressly contemplating
the lack of its own supposed “separatedness.” (R. p. 368.) Without question, the Arbitration Agreement is
among these other Admissions materials. See Stott v. White Oak Manor, Inc., 426 S.C. 568, 571-72, 828
S.E.2d 82, 84 (Ct. App. 2019) (“The same day as Decedent’s admission to White Oak, Stott, acting as
Decedent’s authorized representative, signed White Oak’s admission documentation—including the
Arbitration Agreement.”) (emphasis added) (internal footnote omitted); Hodge, 422 S.C. at 550, 813 S.E.2d
at 295 (“Her husband . . . executed various documents related to her admission, including an Arbitration
Agreement and an Admission Agreement.”) (emphasis added)).

The Court of Appeals also erred in likening this case to Hodge. As an initial matter, the court noted
only some of the factors that the Hodge Court relied on in finding against merger, namely, (1) that “the two
agreements were governed by different bodies of laws because the admission agreement was governed by
state law and the arbitration agreement was governed by federal law;” (2) that “each document was
separately labeled, numbered, and contained its own signature page;”” and (3) that “both parties agreed that
signing the arbitration agreement was not a prerequisite to admission.” (Subject Opinion p. 3.) Here again,

the Court of Appeals failed to recognize that in Hodge, too, as in Coleman (as explained above)y—but,

Coleman as “concluding that by their own terms, language in the admission agreement that “recognize[d]
the ‘separatedness’ of [the arbitration agreement and the admission agreement]” and a clause allowing the
arbitration agreement to “be disclaimed within thirty days of signing while the admission agreement could
not” indicated the parties’ intention “that the common law doctrine of merger not apply”) (emphasis
added).)

17 407 S.C. at356, 755 S.E.2d at 455 (explaining how, in Coleman—unlike the instant case—
the “Entire Agreement” clause expressly referred to a separate arbitration agreement and, thus,
“recognize[d] the ‘separatedness’ of the [arbitration agreement] and the admission agreement, not a merger
of the two contracts.”) (emphasis added).



again, not in the instant case—the arbitration agreement contained a disclaimer/revocation provision, the
existence of which was a material to the Hodge Court’s finding against merger. 422 S.C. at 562, 813 S.E.2d
at 302 (“Also, the Arbitration Agreement stated it could be revoked within thirty days, whereas the
Admission Agreement contained no such indication . . . .”); id. at 563, 813 S.E.2d at 302 (“Based on all of
this, we find the Admissions Agreement and Arbitration Agreement did not merge.”).

As for the three factors from Hodge that the court relied on, they are unavailing. First, it is simply
not true that “the two agreements were governed by different bodies of laws because the admission
agreement was governed by state law and the arbitration agreement was governed by federal law.” (Subject
Opinion p. 3.) Regarding governing law, what the Admission Agreement actually states is this: “This
Agreement will be governed by and construed in accordance with applicable Federal regulations and those
laws of'the State in which the Facility is located.” (R.p.366.) And what the Arbitration Agreement actually
states is this:

The parties acknowledge and agree that, because the services and
reimbursement thereof effects a transaction that involves interstate
commerce, the enforcement of this Arbitration Agreement is not subject
to the South Carolina Uniform Arbitration Act and shall be governed by
the Federal Arbitration Act (Title 9 of the United States Code),

notwithstanding any contrary provision of this Agreement or contrary
state law.

(R.p.280.)

Again, without question, the FAA applies here. And again, the FAA applies whenever an
arbitration agreement involves interstate commerce—and this is so even where an arbitration clause is
included in a single instrument that is otherwise governed by South Carolina law. See Southland Corp. v.
Keating, 465 U.S. 1, 12 (1984) (The FAA “create[d] a body of federal substantive law,” which is
“applicable in state and federal courts.”); Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 445-46

(2006) (“[A]s a matter of substantive federal arbitration law, an arbitration provision is severable from the

10



remainder of the contract.”); see also Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 270-77
(1995). Moreover, even under the FAA, the general state law of contracts continues to apply. Allied-Bruce,
513 U.S. at 281 (“States may regulate contracts, including arbitration clauses, under general contract law
principles and they may invalidate an arbitration clause ‘upon such grounds as exist at law or in equity for
the revocation of any contract.”””) (internal citations omitted). Further still, the Arbitration Agreement
expressly calls for the arbitration proceedings to be conducted pursuant to the South Carolina ADR Rules.
(R. p.280.)

Essentially, the provisions of the both Admission Agreement and the Arbitration Agreement
regarding governing law are to the effect that South Carolina law applies except where displaced by federal
law, and they do not support any reasonable inference of any intent contrary to merger, but even if this were
not so, 1.e., even if it were true that the Admission Agreement and the Arbitration Agreement were governed
by different bodies of law (with the Admission Agreement being governed by state law and the Arbitration
Agreement being governed by federal law), this still could not logically support any reasonable inference
of an intent contrary to merger, because the same is true (with federal law applying to the agreement to
arbitrate and state law applying to the remainder of the agreement) even where an agreement to arbitrate is
included in a single instrument that is otherwise governed by South Carolina law.

Second, the fact that each document was separately labeled, numbered, and contained its own
signature page provides no reasonable inference of an intent contrary to merger. Respectfully, to point to
such things is really to do no more than to point out that the Admission Agreement and the Arbitration
Agreement are separate instruments, a fact which does not actually suggest anything probative about the
intent of the contracting parties as to whether they should be construed together. Indeed, the question of
merger will not arise in the first place unless there are multiple instruments involved. Obviously, it cannot

be the case that the mere existence of the necessary factual predicate for the question of merger to arise, i.¢.,

11



separate instruments, shows an intention contrary to merger. The very nature of merger is to merge separate
documents.

Third, while, to be sure, the Arbitration Agreement was not a prerequisite to admission, i.e., it was
optional and not required to gain admission to the Facility, all this means is that it did not have to be agreed
to for Ms. Owens to be admitted, i.e., the Arbitration Agreement did not have to be executed at all. It does
not mean that the Arbitration Agreement did not become a part of the admissions materials once it was
signed. Indeed, the fact that the Arbitration Agreement was not required for admission underscores its
connectedness to the Admission Agreement. The two go together hand in glove. Without the hand (the
Admission Agreement), there is no reason for the glove (the Arbitration Agreement).

To say that the Arbitration Agreement was not required for admission, which it was not, is not to
say that it was not intended to be part of the admissions materials in the event it was agreed to, which it was,
by Ms. McCraw on Ms. Owens’s behalf. While it is true that the Arbitration Agreement is not necessary
to the Admission Agreement, the converse is not true: the Admission Agreement is necessary to the
Arbitration Agreement. That is, the Admission Agreement could have stood on its own, i.e., without the
Arbitration Agreement ever having been executed, in which case no question of merger would have even
arisen to begin with—but that is not what happened. The Arbitration Agreement was in fact executed, and
it was executed under the particular circumstances that give rise to the presumption of merger—same time,
parties, purpose, and transaction—but unlike the Admission Agreement, which is capable of making sense
either standing alone or together with the Arbitration Agreement, the Arbitration Agreement only makes
sense together with the Admission Agreement, which is its (the Arbitrations Agreement’s) sole reason for
being. (See R. p. 280 (providing for arbitration of “any controversy or dispute between the parties arising

out of or relating to Facility’s Admission Agreement, or breach thereof, or relating in any way to Resident’s

12



stay at Facility, or to the provisions of care or services to Resident . . . .”"); id. (““This [Arbitration] Agreement
shall remain in effect for all care rendered at Facility . . . .”).)

Even though the Arbitration Agreement was not a condition of admission, it was agreed to in
conjunction with admission; whereupon, it was intended to be considered and construed together with the
Admission Agreement, such that the two were effectively one instrument governing various interrelated
aspects of Ms. Owens’s relationship with the Facility: the Admission Agreement setting forth the terms of
her admission, the Arbitration Agreement providing for arbitration of disputes arising out of her admission.
(Compare R. pp. 35768 (setting forth the terms of Ms. Owens’s admission) with p. 280 (providing for
arbitration of disputes arising out of Ms. Owens’s admission).)

And—besides the fact, explained elsewhere, that there is no ambiguity in regard to the merger of
the Admission Agreement and the Arbitration Agreement—to fall back on any idea that any ambiguity in
this regard must be construed against the Facility as the drafter makes no sense in this context. It must be
remembered that merger is the default position, i.e., it is presumed, and that this presumption arises only
upon the occurrence of a specific set of circumstances, those being, as stated in the above-quoted passage
from Coleman, where, as here, the instruments are executed at the same time, by the same parties, for the
same purpose, and in the course of the same transaction. When all these align—same time, same parties,
same purpose, same transaction—our courts will consider and construe the documents together unless there
is evidence of a contrary intention.

The Coleman Court clearly endorsed the rule of law that a presumption of merger arises where, as
here, multiple instruments are executed at the same time, by the same parties, for the same purpose, and in
the course of the same transaction and that upsetting this presumption requires evidence “indicating [(i.€.,

affirmatively showing)] a contrary intention.” 407 S.C. at 355, 755 S.E.2d at 455. While it is true that the
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Coleman Court also cited the rule that ambiguity is construed against the drafter,'® (a) it did so in dicta and
(b) it never addressed the logical inconsistency—which thus remains fair game as an argument in this
case!—in recognizing a rule of law creating a presumption in favor of merger (i.e., in recognizing the
occurrence of a set of circumstances (same time, parties, purpose, and transaction) as sufficiently probative
to affirmatively tip the scales in favor of merger) while at the same time allowing that presumption to be
completely overturned by evidence that is merely ambiguous, i.e., that does not even go so far as to clearly
indicate a contrary intention and, indeed, is actually still susceptible to a reasonable conclusion in favor of
merger. See S.C. Dep’t of Natural Resources v. Town of McClellanville, 345 S.C. 617, 623, 550 S.E.2d
299, 302 (2001) (“A contract is ambiguous when the terms of the contract are reasonably susceptible of
more than one interpretation.”).

Respectfully, the finding against merger here relies on speculation, not evidence from which a
reliable conclusion can reasonably be drawn regarding the contracting parties’ intent. It must be
remembered that the presumption of merger arises only where the four elements of time, parties, purpose,
and transaction coincide—as the all do here. Coleman, 407 S.C. at 354-355, 755 S.E.2d at 455. If even
one of these is lacking there is no merger. This is why, for the merger presumption to mean anything in
practice, it cannot be upset based on mere conjecture, but only on actual evidence that—notwithstanding
the concurrence of all the particular circumstances necessary for the presumption to even arise in the first
place (same time, parties, purpose, and transaction)—can nonetheless support a reasonable, non-speculative
inference that the parties’ intention was contrary to merger. Cf. Huffines, 365 S.C. at 188, 617 S.E.2d at
130 (“[V]erdicts may not be permitted to rest upon surmise, conjecture, or speculation.”). The merger

presumption is “earned,” so to speak, by the fact that for it even to arise in the first place there must be, as

18 Id. at 407 S.C. at 355-56, 755 S.E.2d at 455.
19 To be clear, none of Coleman’s progeny has addressed this either.
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there is here, a concurrence of particular circumstances (same time, parties, purpose, and transaction). It is
the very rarity of this concurrence that both safeguards against the overzealous application of the merger
doctrine and justifies ascribing to it (the concurrence) the presumptive intent of merger.

The Court of Appeals should have found that the circuit court erred in not finding the Arbitration
Agreement merged with the Admission Agreement. The instruments were executed at the same time, by
the same parties, for the same purpose, and in the course of the same transaction, the whole of which related
to Ms. Owens’s admission to the Facility and would not have been done at all but for her admission to the
Facility. Any finding against merger improperly relies on speculation, not evidence from which a reliable
conclusion can reasonably be drawn as to an intention contrary to merger.

B. The Court of Appeals erred in dismissing the Other Defendants’ appeal of the circuit
court’s denial of the Motions to Stay as moot.

As explained in the Subject Opinion, the Court of Appeals dismissed the Other Defendants’ appeal
of the circuit court’s denial of the Motions to Stay as moot because of its finding that the Arbitration
Agreement and the Admission Agreement did not merge. (Subject Opinion p. 3 (“Because we find the
documents did not merge, . . . we . . . dismiss as moot their appeal of the circuit court’s denial of the motion
to stay”).) Therefore, for the same reasons that the Court of Appeals erred in affirming the circuit court’s
finding that these documents did not merge, it likewise erred in dismissing the Other Defendants’ appeal of
the circuit court’s denial of the Motions to Stay as moot.

C. Had it reached the Other Defendants’ appeal of the circuit court’s denial of the
Motions to Stay, as it should have, the Court of Appeals should have found that the
circuit court erred in not granting the Motions to Stay.

The relationship between the Motion to Compel Arbitration and the Motions to Stay is such that,

insofar as the circuit court was concermned, the denial of the former mooted the latter. The fates of these

motions (or, more precisely, the fates of the appeals taken from the circuit court’s rulings thereon) are

likewise intertwined on appeal: whether the Motions to Stay are properly viewed as moot depends on
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whether the Motion to Compel Arbitration was properly denied—which, most respectfully, it was not.
Accordingly, showing (as is done elsewhere herein) that the Court of Appeals erroneously affirmed the
circuit court’s denial of the Motion to Compel Arbitration in turn shows that the Court should have found
that the circuit court erred in denying the Motions to Stay, which are not properly viewed as moot and
should have been (or, alternatively, on remand should be) granted. See Stokes v. Metro. Life Ins. Co., 351
S.C. 606, 612,571 S.E2d 711, 715 (Ct. App. 2002) (“[The] FAA clearly requires a court stay ‘any suit or
proceeding’ pending the arbitration of ‘any issue referable to arbitration under an agreement in writing for
such arbitration’ upon the application of one of the parties.”) (citing FAA § 3).

D. The Court of Appeals erred in not reaching the Facility’s equitable estoppel
argument.

As explained in the Subject Opinion, the Court of Appeals did not reach the Facility’s equitable
estoppel argument because of its finding that the Arbitration Agreement and the Admission Agreement did
not merge. (Subject Opinion p. 3 (“Because we find the documents did not merge, we need not address
Appellants’ equitable estoppel argument . . ..”).) Therefore, for the same reasons that the Court of Appeals
erred in affirming the circuit court’s finding that these documents did not merge, it likewise erred in not
reaching the Facility’s equitable estoppel argument.

E. Had it reached the Facility’s equitable estoppel argument, as it should have, the

Court of Appeals should have found that the circuit court erred in not finding
Plaintiff equitably estopped to deny the enforceability of the Arbitration Agreement.

The circuit court’s analysis of equitable estoppel misapprehends or overlooks South Carolina’s
favorable view of the applicability of the direct benefits test for equitable estoppel in arbitration cases.

The circuit court relies on the “traditional” six-factor test for equitable estoppel employed in non-
arbitration cases, while casting aside the direct benefits test as a federal standard that “look[s] past South

Carolina contract law.” (R. pp. 38-39.) South Carolina law, however, undeniably recognizes the potential

for equitable estoppel to be successfully invoked to enforce an arbitration agreement against a nonsignatory
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under the direct benefits test. See Wilson, 426 S.C. at 338, 827 S.E.2d at 174 (observing that South Carolina
has recognized a number of theories that could bind nonsignatories to arbitration agreements, including
estoppel); id. at 340-345, 827 S.E.2d at 175-177 (favorably discussing the framework of the so-called
direct benefits test—which was the test that the Court of Appeals had applied in the decision then before
the Wilson Court on writ of certiorari, following its (the Court of Appeals’) prior decision in Pearson v.
Hilton Head Hospital, 400 S.C. 281, 733 S.E.2d 597 (Ct. App. 2012), and under which test the Facility
contends Plaintiff is estopped from refusing to comply with the Arbitration Agreement here, where Ms.
Owens received direct benefits (in the form of her admission and care/treatment at the Facility, to include,
without limitation, room and board) from the Admission Agreement with which the Arbitration Agreement
merged); id. at 340, 827 S.E.2d at 175 n.6 (while expressing no opinion on the petitioner’s alternative
argument based on the application of the state’s “traditional” six-factor test for estoppel, which the Wilson
Court found unpreserved for review, observing nonetheless that that test, i.e., “[t]he traditional test
referenced by [the] [p]etitioners,” “has been analyzed most-often in non-arbitration cases”) (emphasis
added). In other words, contrary to the circuit court’s analysis, Wilson—as well as logic itself—supports
the use of the direct benefits test to answer the question of equitable estoppel in an arbitration case like this.

The key to determining when direct benefits estoppel may be applied is not whether the claims at
issue rely on contract terms to impose liability but whether benefits to the nonsignatory are direct or indirect.
Wilson, 426 S.C. at 343, 827 S.E.2d at 176 (“It is important to distinguish direct benefits from indirect
benefits because when the benefits to a nonsignatory are merely indirect, arbitration cannot be compelled.
A benefitis direct if it flows directly from the agreement. In contrast, any benefit derived from an agreement
is indirect where the nonsignatory exploits the contractual relationship of the parties, but does not exploit
(and thereby assume) the agreement itself.””) (internal citations omitted). Direct benefits estoppel simply

recognizes, and remedies, the patent inequity that would result if a party were able to enjoy direct benefits
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under an agreement containing an arbitration clause (which is the case here because the Admission
Agreement and the Arbitration Agreement merge) while at the same time denying that the arbitration clause
is enforceable.

Properly viewing the Admission Agreement the Arbitration Agreement as merged, Ms. Owens
(who was, according to Plaintiff herself, competent and possessed contractual capacity at all relevant
times??) received the benefit of her admission to the Facility, including, without limitation, the room, board,
care, and treatment she received therein. To deny her receipt of such benefits is illogical. It would require
wholly discounting every single aspect of her residency (every meal, every instance of care/treatment
delivered, essentially every moment at the Facility). Not even Plaintiff alleges this. (See R. pp. 46—108.)

Respectfully, given that the Admission Agreement and the Arbitration Agreement should have
been found to merge, the Court of Appeals should have found that the circuit court erred in not finding
Plaintiff equitably estopped to deny the Arbitration Agreement’s enforceability, Ms. Owens having
effectively embraced the contract with the Facility for the purpose of her admission only to later, via her
estate, attempt to repudiate the Arbitration Agreement with which her Admission Agreement merged.?!

Lastly, in this regard, out of an abundance of caution, to the extent it may be relevant in regard to
the circuit court’s treatment of the Facility’s equitable estoppel argument, the court’s analysis relies on the
incorrect assertion that Ms. McCraw did not represent to the Facility that she was authorized to sign the
Arbitration Agreement on behalf of her mother and the improper imposition of an investigatory burden on

the Facility to determine Ms. McCraw’s authority. (See R. p. 39.)

20 (R. p. 183:17-20.)

21 Although the dispute here is about the Arbitration Agreement, as opposed to the Admission
Agreement, to the extent there were any question about the enforceability of the Admission Agreement, the
Facility’s equitable estoppel argument applies with equal force to the Admission Agreement.
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There is, of course, an implied covenant of good faith and fair dealing in every contract. Adams v.
G.J. Creel & Sons, Inc., 320 S.C. 274, 277,465 S.E.2d 84, 86 (1995). Moreover, “one who has signed a
contract is presumed to have read, understood, and assented to its terms.” Gibson v. Epting, 426 S.C. 346,
352,827 S.E.2d 178, 181 (Ct. App. 2019). And, again, when she signed the Arbitration Agreement, Ms.
McCraw expressly represented that she had authority to sign on Ms. Owens’s behalf. (R. p. 280.) The
circuit court wrongfully overlooked all this, unjustly punishing the Facility both for Ms. McCraw’s false
representations and for supposedly failing to meet some unspecified duty to investigate them. No such duty
is in fact recognized under South Carolina law—and, indeed, no legal authority is cited by the circuit court.
Moreover, because the Arbitration Agreement is covered by the FAA, it “must [be] place[d] . . . on equal
footing with other contracts . . . and enforce[d] . . . according to [its] terms[.]” AT&T Mobility, L.L.C. v.
Concepcion, 563 U.S. 333,339 (2011). By holding the Facility to an elevated standard of determining Ms.
McCraw’s authority to contract, the circuit court fails to place the Arbitration Agreement on equal footing
with other contracts and, thus, violates the FAA.
1L The Court of Appeals erroneously dismissed Petitioners’ appeal of the Subject

Confidentiality Order on the basis that it is a discovery order and, therefore, not immediately

appealable.

While the Subject Confidentiality Order is perhaps technically a “discovery” order, the “Sharing
Provision” has literally nothing to do with the discovery needs of this case. Although embedded within a
motion made in this case in Plaintiff’s name, as a practical matter, the request for the “Sharing Provision”
was the separate and independent request of a non-party, Plaintiff’s counsel, made for their own sake, as
well as on behalf of other vaguely identified non-parties (generic litigants from parts unknown who may at
some point meet Plaintiff’s counsel’s definition of “similarly positioned™), for relief that (a) is not aimed at
protecting Plaintiff’s confidential information but rather disclosing Petitioners’ and (b) is wholly

disconnected from any actual need in this case, the grant of which affects Petitioners’ substantial rights.
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The nature and effect of the relief granted via the “Sharing Provision” is such that it is or is akin to a
judgment on the merits of an action or quasi-action/cause of action/claim unto itself in the nature of a request
for a declaratory judgment or special remedy, and thus it is appealable under S.C. Code Ann. § 14-3-330.
See Blakely & Copeland v. Frazier, 11 S.C. 122, 134 (1878) (‘“The term ‘merits’ is not very clearly defined.
It certainly embraces more than the questions of law and fact, constituting the cause of action or defen[s]e.”)
(emphasis added); Rule 2, SCRCP, Official Note (“This Rule . . . abolishes the mostly cosmetic differences
between ‘actions’ and ‘special proceedings’. A special proceeding is really only a civil action in which
some special remedy is sought; i.e., writ of mandamus, writ of habeas corpus, etc.”).?> Moreover,
Petitioners’ opposition thereto amounts to a countervailing request for a form of injunctive relief to protect
them from the prospect of irreparable harm, if not permanently, at least on such a temporary basis as may
be necessary to ensure that Petitioners are afforded a meaningful opportunity to pursue any/all available
legal avenues (to include, without limitation, any/all rights to appeal) to try to protect their property, rights,
and/or interests, which is likewise appealable under § 14-3-330. Cf. Zabinski v. Bright Acres Assocs., 346
S.C. 580, 601, 553 S.E.2d 110, 121 (2001) (the sole purpose of a temporary injunction is to preserve the
status quo to avoid potential irreparable injury to the aggrieved party pending litigation.); Jean Hoefer Toal
et al., Appellate Practice in South Carolina 154 (3d ed. 2016) (“If an order requires a party to turn over
documents that the party feels are privileged or contain proprietary or confidential matters, and the party
does not have a right to an immediate appeal, compliance renders the protections afforded by the privilege
or confidentiality a nullity.”). While the Subject Opinion does address this argument somewhat, it does so

only by citing to the case of Richardson v. Halcyon Real Estate Services, Op. 5981 (S.C. Ct. App. Apr. 19,

22 The Subject Opinion does not address this point (that the nature and effect of the relief
granted via the “Sharing Provision” is such that it is or is akin to a judgment on the merits of an action or
quasi-action/cause of action/claim unto itself in the nature of a request for a declaratory judgment or special
remedy, and thus it is appealable under § 14-3-330), and Petitioners unsuccessfully asked that the Court of
Appeals do so on rehearing.
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2023) (Howard Adv. Sh. No. 15 at 84, 89), for its “rejection of [an] argument that a discovery sanctions
order was immediately appealable because the circuit court’s prohibition on conduct in violation of Rule
30()(8), SCRCP, was in the nature of an injunction.” (Subject Opinion p. 4 (emphasis added).) The
Richardson Court anchored its analysis in the specific context of a sanction for discovery misconduct,
noting in particular that, “The circuit court found MTB’s counsel’s deposition conduct violated the
discovery rules. If MTB’s counsel engaged in the same conduct in Deponents’ reconvened depositions, it
is logical to conclude the circuit court would have imposed additional discovery sanctions on MTB.” The
context of the instant case is materially different from that of Richardson and the Subject Opinion does
recognize this.

Alternatively, the Court of Appeals should have exercised (and this Court should now exercise) its
discretion to consider the Subject Confidentiality Order on appeal since it is accompanied by orders that are
undeniably properly before it on appeal. See Weaver, 431 S.C. at 234, 847 S.E.2d 274 (declining to
exercise, but implicitly recognizing, discretion to address orders not immediately appealable along with
proper appeal of immediately appealable orders). Unlike in Weaver, where the Court declined to exercise
its discretion because it believed the issues raised would benefit from further factual development, review
of the Subject Confidentiality Order will not be aided by further factual development. Moreover, there is a
nexus between the Subject Confidentiality Order and the denial of the Motion to Compel Arbitration,
because if the circuit court should have granted the motion—and, in turn, the Motions to Stay—the circuit
court should not have proceeded to enter the Subject Confidentiality Order—or at a bare minimum, should

not have entered it as to the Facility.
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III.  Had it reached Petitioners’ appeal of the Subject Confidentiality Order, as it should have,
the Court of Appeals should have found that the circuit court erred in entering the Subject
Confidentiality Order and should have entered Petitioners’ proposed confidentiality order
instead, or at least omitted the Sharing Provision from the Subject Confidentiality Order.
Through discovery, Plaintiff seeks access to sensitive business and financial information,

ultimately from all Petitioners, and has served extensive requests for financial documentation/information,

including operating budgets, financial statements, subleases, loan agreements, business communications,
staffing methods and analytical data, policies and procedures, employee rosters, personnel files, and
commercial contracts with non-parties (“Confidential Materials”). The Confidential Materials contain
private, financially sensitive, personally sensitive, health-related, or proprietary commercial information.

Assuming, arguendo, it was appropriate under the circumstances for the circuit court to enter a

confidentiality order, the court erred in entering the Subject Confidentiality Order. It should have entered

Petitioners’ proposed confidentiality order instead, or at least omitted the Sharing Provision from the

Subject Confidentiality Order.?

A. The Subject Confidentiality Order should not have been entered because Plaintiff
failed to satisfy her burden to prove the Sharing Provision was warranted.

The Subject Confidentiality Order should not have been entered because it expressly permits the
disclosure of Petitioners’ Confidential Materials (1) beyond this lawsuit (2) to unknown parties and (3) in
other jurisdictions, in violation of Petitioners’ rights to protect commercially sensitive or otherwise

confidential/proprietary information. Moreover, omission of the “Sharing Provision” from the Subject

23 As stated above, among Petitioners’ objections to the Subject Confidentiality Order, the

strongest by far is that it does not restrict the use of their Confidential Materials to #4is lawsuit, but instead,
in terms collectively referred to herein as the “Sharing Provision,” not only allows Plaintiff’s counsel to
keep their Confidential Materials but also to share them with “other attorneys involved in similar litigation
against the same parties so long as the receiving attorney first signs an acknowledgement of agreement to
be bound by this Order.” (R. p. 23; see also R. pp. 26-27.) In the interest of staying within the applicable
page limit, Petitioners’ focus in this petition is on the Sharing Provision; however, they do not wish to waive
or otherwise abandon their other objections to the Subject Confidentiality Order set forth in their briefs to
the Court of Appeals and petition for rehearing, all of which are incorporated herein by reference.
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Confidentiality Order would have caused Plaintiff no prejudice or other harm whatsoever, while the only
benefit of its inclusion is that conferred on Plaintiff’s counsel and those with whom they decide to “share.”
6} Plaintiff did not, and could not, show that the Standard Federal Order would
prevent her from securing “relevant and necessary” information for this

lawsuit.

Plaintiff did not, and could not, show that she needed, or would even be benefited by, the inclusion
of the Sharing Provision in the Subject Confidentiality Order in respect of her prosecution of this cae. (See
R.pp. 22-23 9 5(a) & g 5(b)(5), 2526 9 9.) Plaintiff will have access to confidential documents regardless
of whether she can share them with other lawyers. See Biazari v. DB Industries, LLC, 2017 WL 1498122
at *3 (W.D. W.Va. April 26, 2017); see also Steede v. Gen. Motors, LLC, 2012 WL 2089761 at *4 (W.D.
Tenn. June 8, 2012) (“For her part Plaintiff has not shown how entry of a ‘non-sharing’ protective order
results in hardship for her case,” as this restriction did not “prejudice[] her ability to obtain discovery in
support of her own claims.”).

Plaintiff had to show that that er case would be harmed if Petitioners’ Confidential Materials were
not discoverable as she proposed. Biazari, supra, at *1 (citing In re Deutsche Bank Tr. Co. Ams., 605 F.3d
1373 (Fed. Cir. 2010); Pfizer, Inc. v. Apotex, Inc., 744 F. Supp. 2d 758, 762 (N.D. IIl. 2010)). Plaintiff’s
case will not be harmed because the provisions in dispute concern solely the ability to use and share
Confidential Materials discovered in this lawsuit beyond this lawsuit. Accordingly, Plaintiff did not, and
could not, demonstrate that the inclusion of the disputed provisions would benefit her in this lawsuit or,

alternatively, that their omission would harm her in this lawsuit.

?2) “Sharing Provisions” as to confidential documents are disfavored and should
have been rejected here in the absence of a legitimate public interest.

In the absence of a consent order by the parties agreeing to a sharing provision, many courts
disallow the unrestricted sharing of discovery documents with lawyers from other jurisdictions. See, e.g.,

In Re Remington Co., 952 F.2d 1029, 1033 (8th Cir. 1991) (“use of discovered information should be
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limited to the particular lawsuit in which it has shown to be both relevant and necessary to the prosecution
of the action.”) (emphasis added); Scott v. Monsanto Co., 868 F.2d 786, 792 (5th Cir. 1989) (“although
Plaintift’s claim harm from the inability to share and compare information with other litigants in other cases,
no prejudice has been shown™); Williams v. Taser Int’l, Inc., 2006 WL 1835437 (N.D. Ga. 2006) (“the
Court declines to allow Plaintiffs to either retain confidential documents upon the conclusion of this
litigation, or to share confidential documents with other attorneys or experts involved in litigation against
[Defendants]”); Blanchard & Co. v. Barrick Gold Corp., 2004 WL 737485 (E.D. La. Apr. 5, 2004)
(rejecting discovery sharing given “challenges driven by attorneys not involved in this case™); see also
Culinary Foods, Inc. v. Raychem Corp., 151 F.R.D. 297 (N.D. Il. 1993); Massachusetts v. Mylan Labs,
Inc.,246 F.R.D. 87,90-91 (D. Mass. 2007); Biazari, supra, at *1.

Some courts have approved sharing provisions in specific, limited circumstances relative to non-
confidential information, but this typically occurs when the same product is at issue in products liability
litigation. Importantly, these opinions are easily distinguishable as they are referring to non-confidential
information and NOT the issue here: the sharing of confidential information. See Culinary Foods, Inc.,
151 F.R.D. at 306 (“We agree that case law encourages sharing of non-confidential information with other
litigants, but this does not apply to the sharing of confidential information under a protective order that
limits access to certain identified individuals.”) (emphasis added).

B. The Subject Confidentiality Order violates Petitioners’ due process rights to protect
the dissemination of confidential information beyond this lawsuit.

Plaintiff has necessarily conceded that there is “good cause” for a confidentiality order in this case
to protect Petitioners’ rights in their confidential/commercially sensitive/propriety material from disclosure
to the public. Allowing Plaintiff’s counsel to decide how to use and and/or share Petitioners’ Confidential
Materials beyond this lawsuit and in currently unknown but “similar” future litigation would undoubtedly

eviscerate Petitioners’ procedural and substantive due process rights as the documents will be shared, as
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determined by Plaintiff’s counsel, with unknown lawyers, unknown experts, unknown consultants, in
unkown cases, about unkown residents with absolutely no chance afforded to Petitioners to object. And it
is “a matter of simple probability, the risk of such disclosure (whether intentional or inadvertent) increases
as more individuals gain access to this material.” Biazari, supra, at *4.

CONCLUSION

For the foregoing reasons, along with any other or further reason(s) set forth in their appellate briefs
already on file, the entirety of which they hereby adopt and incorporate herein by reference and
reiterate/reassert in support hereof, Petitioners ask this Honorable Court to grant the instant petition, reverse
the Subject Opinion and declare that this lawsuit should be stayed in favor of arbitration between Plaintiff
and the Facility (or remand the case to the trial court with instructions for it to do so) and reverse the circuit
court’s entry of the Subject Confidentiality Order, or at least its inclusion of the Sharing Provision in the

Subject Confidentiality Order.
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