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The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
Post Office Box 11629 Columbia, 
South Carolina 29211 
 


Nov. 3, 2023 
 
 


RE: John Dong, M.D., Ph.D., v. The Medical University of South Carolina, Case 
No. 2016-CP-10-06683 


 
Dear Ms. Kitchings: 


 
I would like to file the Notice of Appeal for the above captioned case.  


 
 


 A filing fee of $250 will be mailed to the Court with a copy of the Notice 
of Appeal. 


 
Sincerely, 


 
 


___________________ 
John Dong, M.D., Ph.D. 
71 Delahow St. 
Charleston, South Carolina 29492  
Email: johny.dong@me.com 
Phone: (842) 991-2332 







 








THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


_________ 
 


APPEAL FROM THE CHARLSTON COUNTY 
Court of Common Pleas 


 
Honorable Jean Toal, Circuit Court Judge 


_________ 
 


Civil Action No. 2016-CP-10-06683 
_________ 


 


 Jian-Yun (John) Dong, M.D., Ph.D.,  …………….   Appellant 
   


v. 
  


 The Medical University of South  Carolina, …………….  Respondent 
___________ 


 
NOTICE OF APPEAL 


___________ 
 
 
 Appellant Jian-Yun (John) Dong, hereby submit this Timely Notice of  


Appeal of  the Order granting Defendant’s Motion for  Summary Judgement issued 


on July 17, 2023, and the Order Denying Motion for Reconsideration/Amendment 


issued on September 22, 2023, by the Honorable Jean Taol.  


 This Notice is timely because Appellant was not granted the access to the ECF 


system of the Court of Common Plea, did not receive the notice of either entry from 


the court electronically or by the mail.  The Appellant only received the notice of the 







entries forwarded by the Defendant using USPS mails on October 5th 2023, which 


was mailed on October 3, 2023 (a copy is attached). 


 Furthermore, Appellant filed a motion for Judicial Recusal due to the 


appearance of bias, which stays the time.  The denial of the motion was entered on 


October 4th, 2023, and a notice forwarded by the Defendant was received on October 


6, 2023. 


November 3, 2023, Respectfully submitted, pro se 


___________________________ 


John Dong, M. D., Ph. D. 
71 Delahow St 
Charleston, SC 29492 
Email: johny.dong@gmail.com 
Phone: 843-991-2332 


  







 


CERTIFICATE OF SERVICE 


 


This is to certify that I have this 3 day of September 2023, caused to be served 


a copy of the Plaintiff’s Notice of Appeal via  Email at  


bconley@clevelandlaborlaw.com and United States Mail Services with postage and 


addressed as the follows: 


 Bob J. Conley, Esq. 
 Cleveland & Conley LLC 


 171 Church Street, suite 310 
 Charleston, South Carolina 29401 


 


___________________________ 


John Dong, M. D., Ph. D. 
71 Delahow St 
Charleston, SC 29492 
Email: johny.dong@gmail.com 
Phone: 843-991-2332 


 







 


Attachment: 


1.  Notice received by mail for Order Denying Motion 
Amendment and the Envelope 


 
2.  Notice received by mail for Order Denying Motion for Recusal 


due to Appearance of Bias. 
 
3.  Order Granting Defendant’s Motion for Summary Judgement 


4.  Order Denying Plaintiff’s Motion of Amendment 
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STATE OF SOUTH CAROLINA  )  IN THE COURT OF COMMON PLEAS 


      ) FOR THE NINTH JUDICIAL CIRCUIT 


COUNTY OF CHARLESTON  ) CASE NO.: 2016-CP-10-06683 


      ) 


Jian-Yun (John) Dong, M.D., Ph.D.,  ) 


      )  


   Plaintiff,  )        ORDER GRANTING SUMMARY 


      )            JUDGMENT 


vs.      )         


      )  


      )        


Medical University of South Carolina, ) 


      )   


   Defendant.  ) 


                                                                        ) 


 


This case came before the Court for hearing on May 26, 2023, regarding Defendant 


Medical University of South Carolina’s (“MUSC”) Motion for Summary Judgment (the 


“Motion”). In general, MUSC asserted Plaintiff Jian-Yun (John) Dong, M.D., Ph.D. (“Dr. Dong”) 


could not show MUSC breached a contract with him and/or, even if Dr. Dong could provide 


evidence of a breach, Dr. Dong could not present evidence of damage and Dr. Dong did not file 


his Complaint before the expiration of the applicable statute of limitations. Therefore, MUSC 


contended summary judgment is appropriate under Rule 56, SCRCP.  


Bob J. Conley appeared at the hearing on behalf of MUSC. Dr. Dong appeared pro se. 


Based upon the record, submissions of the parties, and the arguments made by the parties at the 


hearing, the Court grants MUSC’s Motion for Summary Judgment. 


RELEVANT FACTS 


 Dr. Dong and MUSC had a long professional relationship beginning in 1998 when Dr. 


Dong left a position at the University of California San Francisco to become a tenured Professor 


of Microbiology and Immunology at MUSC. With MUSC’s support, Dr. Dong was successful in 


obtaining several large grants under the auspices of the United States National Institutes of 
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Health and other funding agencies to support his research. At a certain point, Dr. Dong formed 


an association with GenPhar, Inc., a private biotech firm, to conduct research.  


  Contentious disagreements arose between Dr. Dong and MUSC. On May 3, 2010, Dr. 


Dong and MUSC entered into a written agreement (hereinafter, the “Agreement”): “A Final 


Separation Agreement between The Medical University of South Carolina, including its College 


of Medicine, and Dr. Jian-Yun Dong, Professor of Microbiology and Immunology.” Dr. Dong, 


along with J. G. Reves, M.D. (“Dr. Reves”), MUSC’s then Vice President for Medical Affairs and 


College of Medicine Dean, signed the Agreement on May 3, 2010.  


The first two paragraphs of the Agreement contain the following key provisions: 


By their entering into this final agreement, the University agrees that 


Dr. Dong’s compensated appointment as Professor of Microbiology 


and Immunology will continue through March 31, 2012. Dr. Dong 


agrees to withdraw any and all pending or future grievance(s) for 


actions prior to the date of this agreement (above) and agrees that 


this final separation constitutes full settlement of any and all past 


grievances or claims that Dr. Dong may have against the University, 


its employees and against any and all of its affiliated entities up to 


and including the date of this agreement.  


 


During the term of this final agreement, the University will continue 


Dr. Dong’s employment, faculty appointment and make scheduled 


salary payments to him. In consideration, Dr. Dong acknowledges 


that this final agreement constitutes his irrevocable resignation of 


his tenured faculty appointment to be effective no later than March 


31, 2012. Dr. Dong will retain his faculty appointment, tenure and 


title until the effective date of his resignation. 


 


Dr. Dong and Dr. Reves signed the Agreement on May 3, 2010, in Dr. Reves’ office. 


According to Dr. Dong, prior to signing the Agreement, he did not read the Agreement but, instead, 


Dr. Dong “scanned through” the Agreement. Dr. Dong acknowledged Dr. Reves did not pressure 


him to sign the Agreement. 
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The Agreement imposed obligations and benefits on Dr. Dong and MUSC. (A discussion 


of MUSC’s obligations is contained in Section I.B.) According to Dr. Dong, MUSC breached the 


Agreement no later than June 17, 2010, no more than forty-five days after the Agreement was 


signed on May 3, 2010. Dr. Dong did not file his Complaint until September 2, 2014.  


Approximately eighteen months after the Agreement was signed, on September 20, 2011, 


MUSC was notified that Dr. Dong had been indicted by the United States government for alleged 


misconduct in connection with his federal grants. On September 29, 2011, Dr. Dong was notified 


that he would be placed on administrative leave. None of his financial payments as set forth in the 


Agreement were affected by the administrative leave. On December 19, 2014, three months after 


filing the Complaint in this matter, Allen R. Holmes, attorney for Dr. Dong, and Annette 


Drachman, attorney for MUSC, filed a joint Motion for Stay which provided: 


Plaintiff and Defendant move jointly to stay this matter until June 1, 


2015, pending the criminal matters that have a direct correlation to 


this litigation.  


 


 This stay was granted. Over the years, this stay continued to be renewed, during which 


time Dr. Dong was tried and convicted in federal court, served a sentence in the federal 


penitentiary, and was ultimately released after service of his sentence. This case was ultimately 


dismissed and subsequently restored to the docket with a new civil action number. This matter was 


reactivated in 2019 with many disputes regarding pretrial discovery handled by several different 


circuit court judges. On September 20, 2022, the undersigned was assigned exclusive jurisdiction 


to hear and dispose of this case. On October 4, 2022, the undersigned conducted a status conference 


and discussed with both parties the establishment of the scheduling order. On October 7, 2022, the 


undersigned issued a Scheduling Order providing for deadlines for the scheduling of discovery 
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depositions, the filing of dispositive motions, and if necessary, the scheduling of mediation and 


trial. 


 Although this matter has had a lengthy and complicated procedural history, in the final 


analysis, this matter can be decided on straight forward principles of South Carolina law governing 


civil procedure and the law of contracts.  


LEGAL STANDARD 


The purpose of summary judgment is to expedite disposition of cases that do not require 


the services of a fact finder. Dawkins v. Fields, 354 S.C. 58, 69, 580 S.E.2d 433, 438 (2003). 


Summary judgment is proper where there is no genuine issue as to any material fact and the moving 


party is entitled to judgment as a matter of law. Id. In determining whether summary judgment is 


appropriate, the evidence must be viewed in the light most favorable to the nonmoving party. Id. 


The party seeking summary judgment has the initial responsibility of demonstrating the absence 


of a genuine issue of material fact. Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 115, 410 


S.E.2d 537, 545 (1991). 


 However, “‘[w]ith respect to an issue on which the nonmoving party bears the burden of 


proof, this initial responsibility may be discharged by ‘showing’ – that is, pointing out to the [trial] 


court – that there is absence of evidence to support the non-moving party’s case.’” Baughman at 


115, 410 S.E.2d at 544 (quoting Celotex Corporation v. Catrett, 477 U.S. 317, 325 (1986)). In that 


instance, the “moving party need not ‘support its motion with affidavits or other similar materials 


negating the opponent’s claim.’” Id. (quoting Celotex, 477 U.S. at 323) (emphasis in original). 


“Once the moving party has carried its initial burden, the opposing party must . . . ‘do more than 


simply show that there is some metaphysical doubt as to the material facts,’ and ‘must come 
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forward with ‘specific facts showing there is a genuine issue for trial.’” Id. (quoting Matsushita 


Electrical Ind. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87(1986)). 


FINDINGS 


 MUSC met the burden imposed on it by Rule 56, SCRCP, and Baughman. However, Dr. 


Dong failed to oppose MUSC’s Motion in any meaningful, sufficient manner, and Dr. Dong failed 


to meet the well-recognized requirements of Baughman and Rule 56, SCRCP. Notably, and 


important, Dr. Dong provided no deposition transcripts, affidavits, documents or other admissible, 


material evidence in opposition to MUSC’s Motion. 


 “It is a fundamental rule that ‘if the plaintiff relies solely upon the pleadings, files no 


counter-affidavits, and makes no factual showing in opposition to a motion for summary judgment, 


the [trial] court is required under Rule 56, to grant summary judgment, if, under the facts presented 


by the defendant, he [it] was entitled to judgment as a matter of law.’” Higgins v. Medical 


University of South Carolina, 326 S.C. 592, 598, 486 S.E.2d 269, 272 (Ct. App. 1997) (quoting 


Humana Hospital-Bayside v. Lightle, 305 S.C. 214, 216, 407 S.E.2d 637, 638 (1991)). As a pro se 


litigant, Dr. Dong’s statements and argument at the hearing are not evidence in opposition to 


MUSC’s Motion. See e.g., South Carolina Dept. of Transp. V. Thompson, 357 S.C. 101, 105, 590 


S.E.2d 511, 513 (Ct. App. 2003) (recognizing “[a]rguments made by counsel are not evidence” 


and collecting other, similar cases). 


  


I. Breach of Contract. 


In his Complaint, Dr. Dong asserts a single cause of action for breach of contract. Dr. 


Dong’s Complaint contains no other causes of action, and Dr. Dong’s Complaint stands without 


amendment. Specifically, Dr. Dong alleges MUSC breached the Agreement. 
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Dr. Dong, along with Dr. Reves, MUSC’s then Vice President for Medical Affairs and 


College of Medicine Dean, signed the Agreement on May 3, 2010. Dr. Dong filed his Complaint 


on September 2, 2014. 


In this action for breach of contract, the burden is on Dr. Dong to prove the contract 


[Agreement], its breach, and damages caused to him by such breach. Maro v. Lewis, 389 S.C. 216, 


222, 697 S.E.2d 684, 688 (Ct. App. 2010). Additionally, the law imposes an obligation on Dr. 


Dong to file and serve his Complaint alleging breach of contract within the applicable statutes of 


limitation. As discussed below, Dr. Dong did not present sufficient material evidence to show 


MUSC breached the Agreement, to show damages accrued as to him regarding alleged breaches, 


or to show he filed and served the Complaint within the applicable three-year statute of limitations. 


A. Dr. Dong’s Breach of Contract Claim is Barred by the Statute of 


Limitations. 


The statute of limitations for actions pursuant to contract is three years. Poly-Med, Inc. v. 


Novus Scientific PTE. LTD, 437 S.C. 343, 347, 878 S.E.2d 896, 898 (2022) (citing S.C. Code 


Ann. § 15-3-530(1) (2005)). Consequently, the statute of limitations applicable to Dr. Dong’s 


allegations regarding the Agreement is three years. Applying the three-year statute of limitations 


to Dr. Dong’s Complaint, any breach of the Agreement is time barred for several reasons.  


First, Dr. Dong did not present material evidence any alleged breach occurred after 


September 1, 2011 – three years prior to Dr. Dong filing the Complaint. Second, Dr. Dong did not 


present material evidence any alleged breach first occurred after September 1, 2011, or occurred 


more than three years after he knew or should have known (i.e., discovered) a cause of action for 


breach of contract existed. See Poly-Med at 350, 878 S.E.2d at 899 (“‘The limitations period begins 


to run when a party knows or should know, through the exercise of due diligence, that a cause of 


action might exist.’”) (quoting Anonymous Taxpayer v. S.C. Department of Revenue, 377 S.C. 
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425, 439, 661 S.E.2d 73, 80 (2008)). In Poly-Med, the South Carolina Supreme Court confirmed 


“South Carolina does not recognize the continuing breach theory in applying the statute of 


limitations to breach of contract claims.” Poly-Med at 355, 878 S.E.2d at 902. Therefore, the three-


year statute of limitations accrued as to each breach of the Agreement Dr. Dong alleges when Dr. 


Dong either knew, or should have known by exercising due diligence, MUSC breached the 


Agreement. For the reasons discussed below, Dr. Dong did not present material evidence to 


overcome application of the three-year statute of limitations and resulting bar of his claims. 


1. Dr. Dong Did Not Present Material Evidence MUSC First Breached 


the Agreement After September 1, 2011. 


 


According to Dr. Dong, MUSC breached the Agreement soon after entering into the 


Agreement. For example, Dr. Dong claims MUSC failed to meet the terms of the Agreement 


addressed in Section B.12 below. However, the Agreement required MUSC meet the terms of the 


Agreement in that respect within forty-five days of entering into the Agreement, on or before June 


17, 2010. By way of further example, the Agreement required MUSC meet the terms of the 


Agreement addressed in Sections B.18 and B.20 below. However, the Agreement required MUSC 


meet the terms of the Agreement in those respects within thirty days of the effective date of the 


Agreement – no later than July 18, 2010.1 Additionally, Dr. Dong testified “of course” MUSC 


breached the Agreement prior to March 25, 2011. 


In summary, taking Dr. Dong’s deposition testimony as true, Dr. Dong knew or should 


have known as early as June 17, 2010, that MUSC breached the Agreement. Therefore, the three-


year statute of limitations accrued and began to run as to Dr. Dong’s breach of contract claim as 


early as June 18, 2010, but no later than July 18, 2010. Moreover, Dr. Dong testified he believed 


                                                                    
1 The phrase “effective date” in the Agreement refers to June 18, 2010, because Dr. Dong had 


forty-five days from May 3, 2010, to revoke/rescind the Agreement. June 18, 2010, is day forty-


six after May 3, 2010. 
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MUSC breached the Agreement prior to March 25, 2011. Regardless of which date the statute of 


limitations accrued as to Dr. Dong’s claim MUSC breached the Agreement, Dr. Dong waiting until 


September 2, 2014, to file his Complaint results in his claim falling outside the statute of 


limitations. Consequently, Dr. Dong’s breach of contract claim is time barred. 


2. Dr. Dong Either Knew of or Should Not Have Known of MUSC’s 


Alleged Breaches of the Agreement Through the Exercise of Due 


Diligence Prior to September 2, 2011. 


 


See Section A.1. 


 


B. Dr. Dong Did Not Present Sufficient Evidence MUSC Breached the 


Agreement. 


“‘It is fundamental that, in the construction of the language of a contract, it is proper to 


read together the different provisions therein dealing with the same subject matter, and where 


possible, all the language used should be given a reasonable meaning.’” Bluffton Towne Ctr., LLC 


v. Gilleland-Prince, 412 S.C. 554, 569, 772 S.E.2d 882, 890 (Ct. App. 2015) (quoting Ecclesiastes 


Prod. Ministries v. Outparcel Assocs., LLC, 374 S.C. 483, 498-99, 649 S.E.2d 494, 502 (Ct. App. 


2007)). “‘In construing and determining the effect of a written contract, the intention of the parties 


and the meaning are gathered primarily from the contents of the writing itself, or, as otherwise 


stated, from the four corners of the instrument.’” Silver v. Abstract Pools & Spas, Inc., 376 S.C. 


585, 591, 658 S.E.2d 539, 542 (Ct. App. 2008) (quoting McPherson v. J.E. Sirrine & Co., 206 S.C. 


183, 204, 33 S.E.2d 501, 509 (1945)). The Agreement is unambiguous and, therefore, the Court 


must enforce it “according to its terms regardless of its wisdom or folly, apparent 


unreasonableness, or the parties' failure to guard their rights carefully.” S.C. Dep't of Transp. v. M 


& T Enterprises of Mt. Pleasant, LLC, 379 S.C. 645, 655, 667 S.E.2d 7, 13 (Ct. App. 2008). 


It is a question of law for the Court whether the language of the Agreement is ambiguous. 


South Carolina Dep't of Natural Res. v. Town of McClellanville, 345 S.C. 617, 623, 550 S.E.2d 
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299, 302–03 (2001). After reviewing the Agreement, the Court finds the Agreement “is 


unambiguous, clear, and explicit, it must be construed according to the terms the parties have used, 


to be taken and understood in their plain, ordinary, and popular sense.” C.A.N. Enters., Inc. v. 


South Carolina Health and Human Services Commission, 296 S.C. 373, 377, 373 S.E.2d 584, 586 


(1988). Because the Agreement is “clear and capable of legal construction,” the Court's “only 


function is to interpret its lawful meaning and the intention of the parties as found within” the 


Agreement “and give effect to it.” Ebert v. Ebert, 320 S.C. 331, 338, 465 S.E.2d 121, 125 (Ct. 


App. 1995). The Court is “without authority to alter” the unambiguous Agreement “by 


construction or to make” a new agreement for the parties.” C.A.N. Enters., Inc., 296 S.C. at 378, 


373 S.E.2d at 587. 


The Court finds the Agreement contains unambiguous obligations as to both MUSC and 


Dr. Dong. However, Dr. Dong did not present sufficient evidence MUSC breached its obligations 


in the Agreement. MUSC’s obligations, as contained in the Agreement, are each addressed 


sequentially below:  


1.  Continue “compensated appointment [of Dr. Dong] as Professor of 


Microbiology and Immunology will continue through March 31, 


2012.” 


 


Dr. Dong presented no material evidence MUSC breached this provision in the Agreement. 


To the contrary, the material evidence in the record shows MUSC did not breach this provision of 


the Agreement. First, Dr. Dong acknowledged the payments were made to him by MUSC. Second, 


the letter from Mark Sothmann, Ph.D. (“Dr. Sothmann”), MUSC’s then Vice President for 


Academic Affairs and Provost, to Dr. Dong on September 29, 2011, placed Dr. Dong on paid 


administrative leave, and MUSC continued to pay Dr. Dong. Third, there is no evidence Dr. 


Sothmann removed Dr. Dong’s faculty appointments.  
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2. “[C]ontinue Dr. Dong’s employment, faculty appointment and 


make scheduled salary payments to him [through March 31, 2012].” 


See Section B.1 above. Additionally, Dr. Dong provided no evidence MUSC either failed 


to employ him until March 31, 2012, or make the scheduled salary payments to him through March 


31, 2012. Additionally, Dr. Dong provided no evidence MUSC did not allow him to continue his 


faculty appointments, tenure, or title or that MUSC otherwise removed Dr. Dong’s faculty 


appointments, tenure, or title until after March 31, 2012. 


3. Allow Dr. Dong to “retain his faculty appointment, tenure and title 


until the effective date [March 31, 2012] of his resignation.” 


 


See Sections B.1 and B.2 above. 


4. Allow Dr. Dong “forty-five (45) days after the execution of the 


agreement to revoke it [the Agreement].” 


 


Dr. Dong provided no evidence MUSC breached the Agreement in respect to the 


revocation provision. Moreover, Dr. Dong acknowledged he did not request to revoke the 


Agreement, including within the forty-five-day period.  


5. “[P]ay Dr. Dong his current level of monthly salary compensation 


through March 31, 2012. This amount will equal but not exceed his 


effective annual rate of pay ($105,313.00/year) at November 1, 


2009.” 


See Sections B.1 and B.2 above. 


6. “Primary [MUSC faculty] appointment will be in the Department 


of Biochemistry with a secondary appointment in the Department 


of Microbiology and Immunology [through March 31, 2012].” 


See Sections B.1 and B.2 above. 


7. “Dr. Dong may use the title ‘Director of Biotherapeutics and 


Vaccine Development’ [through March 31, 2012].” 
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See Section B.1 and B.2 above. Additionally, Dr. Dong acknowledged no recollection of 


ever using the title. Moreover, Dr. Dong provided no material evidence MUSC told him to not use 


the title, or otherwise prohibited or prevented Dr. Dong’s use of the title, through March 31, 2012. 


8. “Any and all MUSC academic appointments are understood to be 


term limited, not to extend beyond March 31, 2012, or the date of 


his employment at another institution or company, whichever may 


come first.” 


See Sections B.1, B.2 and B.7 above. 


9. “University [MUSC] will waive the direct charging of Dr. Dong’s 


salary to any grants or contracts he receives during the period of 


this agreement. University [MUSC] will cost-share this expense in 


compliance with federal rules and regulation.” 


Dr. Dong provided no evidence MUSC breached the Agreement in respect to this 


provision. 


10. “University [MUSC] will continue to provide customary fiscal 


support and oversight for research awards received through MUSC 


and the Division of Basic Science.” 


Dr. Dong provided no evidence MUSC breached the Agreement in respect to the provision 


requiring “customary fiscal support and oversight for research awards received through MUSC 


and the Division of Basic Science.” 


11. “University [MUSC] will pay Dr. Dong a sum of $30,000 directly 


from the Chairman’s budget in the Department of Microbiology 


and Immunology, to be paid no later than day 50 following the 


signing of this agreement.” 


According to Dr. Dong, the amount was paid by MUSC. Consequently, Dr. Dong 


acknowledged MUSC did not breach this provision in the Agreement. 


 


12. “Mr. Scott Reid and Mr. Ronald Bycroft will attempt to locate an 


vectors or similar materials shared with other investigators for re-


propogation by Dr. Dong and will attempt to locate written, 


enduring, hard-copy records which have been lost. This will occur 
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in the 45-day window above. Any additional items located after that 


time of search will also be provided Dr. Dong.” 


 


Dr. Dong provided no evidence MUSC, specifically its then employees Scott Reid and 


Ronald Bycroft, failed to “attempt” to “locate” the “vectors and similar materials.” Moreover, Dr. 


Dong provided no evidence MUSC failed to provide him with “additional items located after that 


time of search” by Mr. Reid and Mr. Bycroft or evidence such “additional items” were located at 


all. 


13. “University [MUSC] agrees to relinquish any all active, 


commercially funded research awards received by Dr. Dong to Dr. 


Dong as permitted by the sponsor upon his resignation.” 


Dr. Dong provided no evidence MUSC breached the Agreement in respect to the provision 


regarding relinquishment of “commercially funded research awards.” 


14. “Active, federally funded research awards received will be 


relinquished [by MUSC] directly back to the federal agencies as 


obligated by the award agreements.” 


Dr. Dong provided no evidence MUSC breached the Agreement in respect to the 


relinquishment provision. 


15. “Enduring grant materials, records, lab books and any other 


documentation required by law or University policy, will be 


secured, catalogued and maintained by MUSC, in the office of 


General Counsel.” “Dr. Dong may make copies of his enduring 


grant materials, records, and lab books.” 


Dr. Dong provided no evidence MUSC breached the Agreement in respect to this 


provision. 


 


16. “MUSC will cover Dr. Dong’s legal fees and other costs in this 


matter, through a second one-time payment of $20,000, also to be 


made to Dr. Dong no later than day 50 following the signing of this 


agreement.” 
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Dr. Dong provided no evidence MUSC breached the Agreement in respect to this 


provision. Dr. Dong acknowledged he does not have knowledge whether MUSC paid the 


$20,000.00. Dr. Dong also acknowledged no recollection of incurring or claiming legal fees, 


including attorney fees, related to the Agreement because Dr. Dong did not have an attorney 


involved, and Dr. Dong did not believe he claimed the $20,000.00 for legal fees and other costs.  


17. “[A]ccess to campus facilities and to their use [by Dr. Dong] shall 


not be limited during his remaining years of appointment and 


employment.” 


Dr. Dong provided no evidence MUSC breached the Agreement in respect to the access 


provision. Moreover, although a letter from Dr. Sothmann to Dr. Dong on September 29, 2011, 


placed Dr. Dong on paid administrative leave, Dr. Dong provided no evidence Dr. Sothmann 


prohibited him from accessing “campus facilities” or limited Dr. Dong’s use of “campus facilities.” 


18. “[A]ny equipment purchased through extramural grants written by 


Dr. Dong as the sole PI and which was in Dr. Dong’s laboratory at 


the time of relocation to the 700 sf laboratory space (including 


freezers and refrigerators also located nearby in equipment rooms 


of CSB) shall be relocated to GenPhar in 30 days of the effective 


date.” 


MUSC acknowledges it never relocated “equipment” subject to this provision of the 


Agreement. However, as discussed in Section I above, to the extent Dr. Dong could have asserted 


a claim for breach regarding this provision, the three-year statute of limitation accrued thirty days 


after the effective date of the Agreement – no later than July 18, 2010. Therefore, the statute of 


limitations expired no later than July 18, 2013 – over a year before Dr. Dong filed his Complaint. 


 


19. “Relocate at its [MUSC’s] expenses such Exhibit B equipment as it 


[MUSC] may evaluate from the remaining Vector Core equipment 


which can be temporarily relocated without jeopardizing other on-


going funded faculty researchers,” including “equipment which Dr. 


Dong purchased from UCSF [University of California – San 
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Francisco] and for grants on which Dr. Dong was the named 


original PI [“Primary Investigatory”] as permitted by law and 


University [MUSC] policy to the GenPhar location, provided that 


all certificates of occupancy, governmental permits and insurance 


coverages are in place for that site.” “All equipment shall remain 


within the MUSC property accounting system.” 


Dr. Dong provided no evidence MUSC breached the Agreement in respect to this provision 


for several reasons. First, Dr. Dong provided no evidence he ever provided MUSC with an “Exhibit 


B” to the Agreement and no “Exhibit B” was attached to the Agreement. The Agreement required 


Dr. Dong provide MUSC with “Exhibit B” no later than “10 days after the date of entry into” the 


Agreement – by May 13, 2010. Second, Dr. Dong provided no evidence the “GenPhar location” 


received “certificates of occupancy, governmental permits, and insurance coverages,” as required 


by the Agreement.  


20. “University [MUSC] agrees to relocate at its expense the equipment 


listed in Exhibit A.” 


MUSC acknowledges it never relocated the equipment listed in Exhibit A to the 


Agreement. However, Dr. Dong provided no evidence the “GenPhar location” received 


“certificates of occupancy, governmental permits, and insurance coverages,” as required by the 


Agreement. In the absence of such certificates, permits, and insurance coverages, the Agreement 


did not require MUSC relocate the equipment listed in Exhibit A to the Agreement. Additionally, 


as discussed in Section I above, to the extent Dr. Dong could have asserted a claim for breach 


regarding this provision, the three-year statute of limitation began to run after thirty days of the 


effective date of the Agreement – no later than July 18, 2010. Therefore, the statute of limitations 


expired no later than July 18, 2013 – over a year before Dr. Dong filed his Complaint. 


In summary, Dr. Dong provided no substantive, admissible, and/or material evidence 


sufficient to support his allegations MUSC breached the Agreement. 
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C. Dr. Dong Did Not Present Sufficient Evidence of Damages. 


“The general rule is that for a breach of contract the defendant is liable for whatever 


damages follow as a natural consequence and a proximate result of such breach.” Id. (quoting 


Fuller v. E. Fire & Cas. Ins. Co., 240 S.C. 75, 89, 124 S.E.2d 602, 610 (1962)). “In a breach of 


contract action, damages serve to place the nonbreaching party in the position he would have 


enjoyed had the contract been performed.” Id. (quoting S.C. Fed. Sav. Bank v. Thornton-Crosby 


Dev. Co., 303 S.C. 74, 77, 399 S.E.2d 8, 10 (Ct. App. 1990)). “The measure of damages for breach 


of contract is the loss actually suffered by the contractee as the result of the breach.” S.C. Fin. 


Corp. of Anderson v. W. Side Fin. Co., 236 S.C. 109, 122, 113 S.E.2d 329, 335 (1960). 


“‘Generally, in order for damages to be recoverable, the evidence should be such as to 


enable the court or jury to determine the amount thereof with reasonable certainty or accuracy.’” 


Austin v. Stokes-Craven Holding Corp., 387 S.C. 22, 43, 691 S.E.2d 135, 146 (2010) (quoting 


Whisenant v. James Island Corp., 277 S.C. 10, 13, 281 S.E.2d 794, 796 (1981)). “‘While neither 


the existence, causation nor amount of damages can be left to conjecture, guess or speculation, 


proof with mathematical certainty of the amount of loss or damage is not required.’” Id. (quoting 


Whisenant, 277 S.C. at 13, 281 S.E.2d at 796). 


Dr. Dong did not provide any material evidence of damages associated with any alleged 


breach of the Agreement by MUSC. 


CONCLUSION 


 Dr. Dong failed to present evidence sufficient to show: 1) he filed his Complaint within the 


applicable statute of limitations; 2) MUSC breached the Agreement; and/or 3) he incurred any 


damages because of alleged breaches of the Agreement. For all the noted reasons, the Court grants 


MUSC summary judgment as to Dr. Dong’s claims and cause of action. 


IT IS SO ORDERED. 
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