From: John Martin Foster

To: Court Of Appeals Filings

Cc: Bill Young; Hunter Reid

Subject: Rose v Rose 2023-001129 CA 2023-CP-23-04451
Date: Wednesday, November 8, 2023 2:36:14 PM
Attachments: MtnJoin.pdf

Re Rose v Rose Transcript - Kevin Dehlinger kdehlinger@LegalEagleInc.com - 2023-10-09 1319.eml.msq
Rose v Rose 2022-CP-2304451 (Corrected) - John Martin Foster jmfoster340@gmail.com - 2023-11-06
1135.eml.msq

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

With this e-mail, I attach our Motion to Join the Appeals in this matter, together with
attachments and Certificate of Service.

As per your usual practice, we will send a hard copy to the Clerk with the motion fee. Thank
you for your attention to this matter.

Martin Foster

jmfoster340(@gmail.com
The Guardian Building 223 East Main Street Suite 520 Rock Hill, SC 29730

P.O. Box 106 Rock Hill, SC 29731-6106

803 324-8100 803 324-8109: Fax

PRIVILEGED AND CONFIDENTIAL: This electronic message and any attachments are
confidential property of the sender. The information is intended only for the use of the person
to whom it was addressed. Any other interception, copying, accessing, or disclosure of this
message is prohibited. The sender takes no responsibility for any unauthorized reliance on this
message. If you have received this message in error, please immediately notify the sender and
purge the message you received. Do not forward this message without permission.

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by
the IRS, we inform you that any US federal tax advice contained in this document is not
intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties
under the Internal Revenue Code Section 6662(d) or (i) promoting, marketing or
recommending to another party any transaction or matter that is contained in this document.


mailto:jmfoster340@gmail.com
mailto:ctappfilings@sccourts.org
mailto:bill@younginjurylawyer.com
mailto:hunter@hhfr.com
mailto:jmfoster@comporium.net

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
In The Circuit Court

G. D. Morgan, Jr., Circuit Court Judge

Appellate Case No. 2023-001129
C.A. No. 2023-CP-23-04451

DANNY ROSE, Respondent,
V.

ROBERT ROSE, GLORIA ROSE-RUCH,
MARY MARGARET DOLL ROSE, and
JOHN DOES 1-99,
of whom ROBERT ROSE, GLORIA ROSE-RUCH,
and MARY MARGARET DOLL ROSE are the Appellants.

MOTION TO JOIN APPEALS

1. The appeal designated as Appellate Case No. 2023-001129 was filed by e-mail of July
13, 2023. By e-mail of November 6, 2023, counsel for Appellant filed a second appeal in the
action captioned above as to additional Orders in the Circuit Court on the matter above. That
second appeal, as of this date, has not been assigned an Appellate Case number.

2. The Appellants contend that the issues in the two appeals are so interwoven that a joinder
of the appeals would serve judicial economy and clarification of the issues. Both appeals hinge
upon the intent of the Respondent in transferring property to the Appellants, and to their good
faith in receiving and dealing with the same.

3. On October 9, 2023, counsel received the Transcript for Appellate Case No. 2023-
001129. [E-mail of October 9, 2023 attached.]

4. By e-mail of November 6, 2023, counsel for Appellants transmitted a request for the
hearing transcript. That transcript has not been received. [E-mail of November 6, 2023 attached.]
5. The Appellants move to join the appeals, and for a continuance for the time for their
Initial Brief and Designation of Matter to Be Included in the Record on Appeal until receipt of

the transcript in the second appeal.
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/s/ John Martin Foster
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Attorney for Appellants
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CERTIFICATE OF SERVICE

The undersigned, counsel for Appellants in the civil appeal above, hereby certifies that,
on the date written below, he served copies of the following pleadings or documents in the
above-captioned and numbered civil action:

Motion to Join Appeals, with copies of correspondence; and
this Certificate of Service,

by service to the opposing lawyer’s primary e-mail address listed in the Attorney
Information System (AIS), as authorized by Section (b)(2) of the Order of the Supreme Court
dealing with Electronic Filing and Service issued May 6, 2022.

William T. Young, III T. Hunt Reid

141 Traction Street Howard, Howard, Francis & Reid, L.L.P.
Greenville, S.C. 29604 P.O. Box 10383
bill@billyounglawfirm.com Greenville, S.C. 29603

Attorney for Respondent hunter@hhfr.com

Attorney for Respondent

November 8, 2023 /s/ John Martin Foster
SC Bar No. 2086
Post Office Box 106
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803 324-8100
jmfoster@comporium.net
Attorney for Appellants
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RE: Rose v Rose Transcript

		From

		Kevin Dehlinger

		To

		John Martin Foster

		Cc

		Bill Young; Hunter Reid

		Recipients

		jmfoster340@gmail.com; bill@younginjurylawyer.com; hunter@hhfr.com



Mr. Foster,



 



Attached is the transcript for the above referenced matter with the associated invoice. Please let us know if you have any questions. Thank you.



 



 







Kevin Dehlinger



Director of Operations



 



M (864) 444-4219 | P (864) 467-1373



E kdehlinger@legaleagleinc.com



 



107 LeGrand Blvd., Greenville, SC 29607



www.LegalEagleInc.com











 











The content of this email is confidential and intended for the recipient specified in message only. It is strictly forbidden to share any part of this message with any third party, without a written consent of the sender. If you received this message by mistake, please reply to this message and follow with its deletion, so that we can ensure such a mistake does not occur in the future.



 



 



From: John Martin Foster <jmfoster340@gmail.com> 
Sent: Thursday, October 5, 2023 10:43 AM
To: Kevin Dehlinger <kdehlinger@LegalEagleInc.com>
Cc: Transcripts <transcripts@sccourts.org>; Bill Young <bill@younginjurylawyer.com>; Hunter Reid <hunter@hhfr.com>
Subject: Re: Rose v Rose Transcript



 



Mr. Dellinger:



You are authorized to proceed. I attach the first page of a recent Motion showing the names and contact information for the attorneys for the Plaintiff. I represent the named Defendants; my information appears below.



On 10/4/23 15:07, Kevin Dehlinger wrote:



John,



 



Today, Legal Eagle was assigned your transcript request in the above referenced matter.  Based upon our review of the records, it appears this transcript will be approximately 30 pages long.  The following was indicated on the request from:



1.	Standard Delivery (60 Days)

2.	PDF/Email Requested



The estimated standard delivery cost for this transcript is $127.50. A final invoice will be sent when the transcript is completed. 



Please include any attorneys who were present at the hearing and who they represented with your confirmation.



Once you have authorized us to proceed by responding to this email, we will place your transcript inline for production with a 60-day due date, although transcripts are usually completed much earlier.  If you have any questions, please let us know.



Thank you,



 







Kevin Dehlinger



Director of Operations



 



M (864) 444-4219 | P (864) 467-1373



E kdehlinger@legaleagleinc.com



 



107 LeGrand Blvd., Greenville, SC 29607



www.LegalEagleInc.com











 











The content of this email is confidential and intended for the recipient specified in message only. It is strictly forbidden to share any part of this message with any third party, without a written consent of the sender. If you received this message by mistake, please reply to this message and follow with its deletion, so that we can ensure such a mistake does not occur in the future.



 



 



 



Disclaimer



The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast, a leader in email security and cyber resilience. Mimecast integrates email defenses with brand protection, security awareness training, web security, compliance and other essential capabilities. Mimecast helps protect large and small organizations from malicious activity, human error and technology failure; and to lead the movement toward building a more resilient world. To find out more, visit our website.



-- 





Martin Foster



jmfoster340@gmail.com



The Guardian Building 223 East Main Street Suite 520 Rock Hill, SC 29730



P.O. Box 106 Rock Hill, SC 29731-6106



803 324-8100 803 324-8109: Fax



 



PRIVILEGED AND CONFIDENTIAL: This electronic message and any attachments are confidential property of the sender. The information is intended only for the use of the person to whom it was addressed. Any other interception, copying, accessing, or disclosure of this message is prohibited. The sender takes no responsibility for any unauthorized reliance on this message. If you have received this message in error, please immediately notify the sender and purge the message you received. Do not forward this message without permission.
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STATE OF SOUTH CAROLINA )IN THE SOUTH CAROLINA CIRCUIT COURT 13

COUNTY OF GREENVILLE ) COURT C.A NO. 2022-CP-23-4451

Danny Rose, )

Plaintiff, )
Versus )
Robert Rose, et al )

Defendant. )

HEARTING

DATE: May 4, 2023

LOCATION: South Carolina Circuit Court 13

JUDGE: G.D. Morgan, Jr

TRANSCRIBED BY: ERIN REILLY

LEGAL EAGLE

Post Office Box 5682

Greenville, South Carolina 29606

864-467-1373

deposllegaleagleinc.com
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APPEARANCES:
Attorney for the Plaintiff.
William T. Young, Esquire
Bill Young Attorney at Law
141 Traction Street

Greenville, SC 29061

Attorney for Defendant.
John Martin Foster, Esquire
JM Foster Law Office

PO Box 106

Rock Hill, SC 29731
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Certificate of Transcriber

EXHIBITS

(None Marked)

(THIS TRANSCRIPT MAY CONTAIN QUOTED MATERIAL.

25

SUCH IS

REPRODUCED AS READ OR QUOTED BY THE SPEAKER.)
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PROCEEDINGS

THE COURT: The case of Rose vs Rose. Case number 2022

CP2304451. We've got a motion for sanctions, a motion for
summary judgment. If each of you for the record would identify
yourself and who you're representing. I'll start with the

plaintiff, Mr. Young.

MR. YOUNG: Thank you, Your Honor. Bill Young for the
plaintiff. May I please the Court, Your Honor?

THE COURT: All right. Counsel for the defendants you
identify yourself.

MR. FOSTER: Yes sir. Well, with my client, Mr. Rose,
Martin Foster for the defendants, Your Honor.

THE COURT: All right. Mr. Young, I believe these your -
- are your motions, so I'll hear from you.

MR. YOUNG: Yes, sir. Thank you. May I please the Court
if it's okay with you I'll start with the motion for sanctions,
which relates to the writ of attachment that you heard last
month. Excuse me. I actually heard it in February, the year
is flying by. And I'm going to see if I can share the screen.
Okay. Your Honor, can you see the -- can you see our shared
screen?

THE COURT: Yeah, I can.

MR. YOUNG: All right. So just to refresh your
recollection, Your Honor., The plaintiff is Danny Rose; he's

seeking the return of $225,000 that the defendants wrongfully
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took from him. The defendants are Robert Rose, who is Danny's
son Gloria Rose Ruch, who is Danny's daughter, and Mary Doll
who 1s Robert Rose's ex-wife. Now when we were before you in
February on the writ of attachment, the defendants through
their counsel at the time represented to Your Honor,, that
$182,000 was unencumbered and available. If you'll remember,
Your Honor, we expressed significant skepticism over that based
upon our investigation and our view -- a review of all of the
banking records. Nevertheless, we agreed that if they could
provide us a statement of those accounts within 10 days, that
we would reduce the writ of attachment to $42-43,000, I
believe. And that was the order that Your Honor entered. Now
we filed a writ of attachment in early November. So it is sort
of puzzling how in February, Mr. Hobbs, on behalf of the
defendants came and basically begged the court to allow extra
time to prove the funds were unencumbered. It seems like they
had about three months to gather that information and provide
it to the Court at the day of the hearing. But the Court gave
them an additional 10 days and they still didn't turn over
anything. So in accordance with the order that was entered by
the -- by Your Honor. Failure to do that means that all real
and personal property owned by the defendants is now subject to
attachment -- subject to the exceptions under the statute. 1In
addition, Your Honor, we're seeking attorney's fees and costs

because we've had to come back and have this hearing. Because
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in our mind the defendants had no intention of ever producing
that information. We think if they had it they would'wve done
it at the hearing itself and certainly they would've done it
within the 10 days the Court gave them. So we'd like to at
least get our attorney's fees and costs back for having to
reappear before, Your Honor, on this matter. I understand from
the affidavits that were filed on behalf of the defendants this
week that they contend that their previous counsel to quit
prior to this hearing or prior to the hearing on the writ of
attachment. That's not true. He, Mr. Hobbs, filed a motion
to be relieved as counsel the day before the hearing. He was
not actual -- the hearing on his motion to be relieved was not
heard for, I believe, eight -- another eight days. And he was
not officially relieved as counsel until March the second, I
believe. So there was ample time. Your Honor's order was
entered long before that -- before he was relieved as counsel
and the defendants were certainly on notice of what the order
required because their attorney at the time received a copy.
So, we don't believe there's any valid argument to counter
this. And we believe it's appropriate for a warrant to be
issued immediately and allow us to attach the defendant's
properties.

THE COURT: All right. 1I'll hear from Mr. Foster on the
sanctions motion.

MR. FOSTER: Yes, sir. 1I'm going to address the matter of
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sanctions. I don't know what the Court wishes me to get into
the question of the other money but I'm going to try to. Your
Honor, first of all, I must say that Mr. Hobbs indeed quit
this case. He gave what claimed to be the file over to my
clients. I'm fully aware of the fact that my clients are
chargeable with his actions or inaction. I don't believe they
were at the hearing that coun -- plaintiff counsel is referring
to. Mr. Hobbs effectively did quit and was let go. The order
requiring them to ser -- to act -- cer -- act in a certain
fashion was served maybe upon him, but it was not included in
the file I was given and I had to look up to find what the
problem was it was [indiscernible] going. We've moved to try
to get this matter settled and I guess what I'm trying to say
is schoolyard, as it is, is not me the other kid. My clients
believed that they had complied as far as they knew about this
by what they had turned over. Obviously, from what I'm hearing
from opposing counsel they're wrong. If Your Honor will allow
me at this point to go forward, where I understand we're at in
terms of the case in chief, I think it may give some guidance
about where we're at. We have offered in our affidavits, we
offered a day to turn over any monies traceable to the money
belonging to Mr. Danny Rose, the plaintiff, in the name of
either my client or his sister Gloria. It is my understanding
that my client, Robert Daniels, Rose's ex-wife, Margaret Doll

Rose, does not have any funds at this point. I have no problem
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with the Court requiring however that she be required to give
those funds over. I understand from my -- I just got -- I hope
I'm not going too far toward the thing here and here. Counsel
and I kept the court waiting by trying to see if what could be
worked out, this is where I understand we're at. They are
quoting me a figure which I have no knowledge of, $225,000. I
will state, again, not a figure but a formula. Whatever is in
my client's name, whatever is in his sister's name, whatever is
in -- if it is in and he still left by Margaret Doll Rose's
name will be turned over. My understanding is that there is an
attachment in place. If I'm wrong I can be corrected by
counsel, I would suggest that money be paid either to the clerk
or directly to the counsel on the other side. I would suggest
that the monies in and out be stated by the people holding it
Fifth Third Bank, Ameritrade, and the account held by Ms. --
Founder's Federal and the account held by Gloria Ruch, the
sister. We have two matters here that I believe are still up
in the air. One I understand it may not be a problem, one I
understand is. My client fully acknowledges that when the
money was paid to him in March of 2021, his father owed him a
figure of $16,000. $11,000 of that was made -- was owed to him
for monies advanced by him. Your Honor, I just made a
reference to my predecessor in this matter, I find no relevant
discovery on this matter whatsoever. I can only state the

facts to you. Of the 16,000, the other 5,000 was for a
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concrete pad that my client was to construct for his father.

As I understand it, when this matter blew up he was not able to
conclude and paid his uncle, Mr. Danny Rose's brother, the
remainder of the money that he had not used. I think the
remaining -- now this is me talking, Your Honor. I understand
that the remaining dispute between the settlement is that Ms.
Ruch and her husband they have decided to put the money into,
God help us cryptocurrencies. They did this after they had
their own money and that sort of thing in a separate account.
The money has not surprisingly lost value. They put in $8,025
for a lifetime subscription with something called Brownstone
Research Group relating to advice on that. This is in Mr.
Ruch's deposition, which we put in. The remaining money
roughly 42,000 was put into a separate account in Mr. Ruch,
and I believe on her name, which is now decreased in value to
about $18,000 and a bit more. I understand the dispute here
lies in the fact that counsel understand that we are
responsible or Ms. Ruch i1s responsible for the losses. That
is not my contention. My contention is that what we have here
and we acknowledge it was effectively a constructive trust. As
a constructive trust, my clients were bound by the standards
for constructive trust but for nothing in excess. And what are
the standards for trust that we must act in good faith. The
Ruch's have their own money in this kind of thing in a separate

account. They deposited the money after advice from this group
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it has lost money. As I understand it opposing counsel will
take the view we're responsible come hell or high water. Now,
were we dealing with the trust law of 1850 in England, that
would be true. My understanding is this has all the indicia of
that deposit, has all the indicia of a good faith deposit. I
don't say a wise deposit but a good faith one. As such the
question would be, are we going to be responsible for that loss
or Ms. Rose I presume or Ms. Ruch, and pardon me or are they
-- let me say again and I may be wandering, sir, I hope you'll
allow me. In our discussions, opposing counsel kept using the
figure of $25,000 to 25, I believe it was. Let me state again
our intention and our offer to the court today. We would
propose this court issue an order requiring return of all funds
traceable to the back -- to the proceeds of sale of Mr. Danny
Rose's house. A question, I believe, 1is whether that is going
to include the amount lost by the depo -- by the investments

made by Ms. Gloria Ruch. ©Now I have an obligation if the Court

will allow and if it's proper at this time. This is also
configured as a motion for summary judgment. Here is what I
understand we have from the clients. Mr. Danny Rose has

signed what I believe, Judge Jack Kimble in York would refer to
as a, like he said, affidavit in which he backs up the summons
and complaint. As I read the summons and complaint it is
essentially saying, well, gosh, yes, there's a power of

attorney for you, my clients. And gosh, yes, there was a
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document which made them a part -- might made Mr. Rose -- my
Mr. Rose a joint owner of the money. But that doesn't matter
because it's a deconstructive trust, we acknowledge that we are
ready to give the money back. The question, I believe, 1is
going to be the amount of the money. In that regard, I would
note there are some of what I would call misdirections in the
statements. I am characterized in the summons and complaint.
We've attached documents to our affidavit showing that Danny
Rose sent them both copies of his will making them the trustee,
beneficiaries -- the main beneficiaries. And I wish to say by
that I mean the beneficiaries, aside from extremely small
requests. A power of attorney which he was -- which he asked
them to countersign and which they did and most --

THE COURT: Let me interrupt you here, Mr. Foster. Hold
on just a minute. I think Mr. Young wanted to --

MR. FOSTER: Jump in.

THE COURT: -- jump in here. 'Cause I think we have sort
of blended which I'm okay with.

MR. FOSTER: Our mistake, sir

THE COURT: And I've read the motions but Mr. Young I
recognize it.

MR. YOUNG: Thank you, Your Honor. Yes -- yes sir. It
was just more of a point of order. We argue the writ of
attachment, we'll go through the other motions. I understand

we're on sort of an attenuated time. I would propose that we
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go through each of these motions one at a time because we may
not have to get into the summary judgment motion if that's Your
Honor's decision but it certainly, I think the defendant
argument against summary Jjudgment before we've even put our
arguments on the record is premature.

THE COURT: Let's get that. So the two motions I've got
are the motions for the sanctions and then the motion for
summary judgment. Correct?

MR. YOUNG: 1It's a motion for judgment on the pleadings or

summary judgment.

THE COURT: Right. So we got a motion -- yeah, the motion
for -- all right. So you had addressed the -- bear with me,
I'll clear up ahead. You -- Mr. Young, you had addressed or

began to address the motion for the sanction before I turn it
over to Mr. Foster to argue. So did you have anything else on
the motion for sanctions, Mr. Young?

MR. YOUNG: No, Your Honor, we believe it's open and shut.
The warrant of attachments should issue to all of the property
owned by the defendants. And we would like our attorney's fees
and costs paid for having to come back before the court on this
matter.

THE COURT: Mr. Foster, what about that specifically to
the motion for sanctions that this Court's prior order that
required them to produce that information. We had 182,000 that

your client's claim that was accounted for and then we had
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43,000 that was not and the order was to attach the 43 and if
the 182 was not proven to exist then the remain -- that
remaining amount would be attached as well for a total of
225,000. Which as I understand from the sale of the house
that's the money that we're talking about now that your clients
did take and provide or -- and put in various and a sundry
investment. So as far as the sanctions motions and the -- or
sanctions for motion or proof that your clients did or do have
this money. Do you have any evidence that they did comply with
my order back in February?

MR. FOSTER: No, sir. I cannot claim that. My clients
were without counsel I realize that is not an excuse but it is
a fact. The money has not been touched, it remains where it
was. They did not -- they tell me and they understand through
their affidavits as I recall it, they were not allowed to get
any of the money because of the state it was in and because of
the orders of this court. I can only state, again, Your Honor,
for what it's worth but I believe they acted in good faith.
They did not understand what they had to do. That the order
itself was not in the file that I was given. I cannot claim
these are good reasons but I would just ask the court for
consideration because I do not believe there was any intention
to disobey this court. I will also --

THE COURT: The order --

MR. FOSTER: Yeah.
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THE COURT: My order was filed on February the 24th and
counsel was relieved on March the second. Now he did -- and
your client did have counsel at the hearing. And he had
previously filed the motion to be relieved --

MR. FOSTER: Which was --

THE COURT: -- and that was on February the 15th.

MR. FOSTER: Which was granted afterwards. Yes, sir.

THE COURT: Yeah. So and we went forward with the hearing
on, I believe, it was February 23rd or 24, somewhere around in
there.

MR. FOSTER: I believe that's correct.

THE COURT: With counsel present and counsel did argue.

MR. FOSTER: Yes, sir.

THE COURT: And it's part of the argument and it wasn't an
actually an agreement, but it was -- there were discussions
about what to do and how to handle the writ of attachment. And
the amount --

MR. FOSTER: I understand.

THE COURT: -- were out there. And the conclusion that I
came to, and the order was drafted, was that 182,000 needed to
be proven and existed. And that the remaining 43,000, which
appeared to be unaccounted for that an attachment would apply
there. And so 10 days were given for your clients to produce
some evidence to the plaintiff that $182,000 is out there. And

I've read the affidavits and the various accounts, and I
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remember at the hearing too of the detail that was set out that
-- what your clients did with the money and the various
accounts they went to. So the issue as far as the motion for

sanctions that we are here this point for is there proof? And I

understand from you, Foster -- from your clients that there is
no proof that there -- that the $182,000 is out there. Is that
correct?

MR. FOSTER: I'm sorry, sir. There's no proof that the --

THE COURT: That no evidence has been provided to the
plaintiff, that the $182,000 is there somewhere in some account
unencumbered.

MR. FOSTER: I would say, sir, though I have not added it
eyeballing the figures that we have in our affidavit. To that
extent, we have provided those info -- that information. I
will say, again, and I'm sorry to sound like I'm using the
schoolyard. I was hired on this case two weeks ago. We filed
this motion -- well, I attempted to file it Sunday and we
provided copies to opposing counsel. As I eyeball the figures
that is roughly the amount, if not more than the amount that we
have at hand. Now, that does include. Well, I won't say that,
I'll leave it at that with the losses that we understand
occurred.

THE COURT: Mr. Young?

MR. YOUNG: Yes, sir. I don't believe the affidavit

demonstrates what defense counsel claims it does. For
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starters, the $42,448.12 referenced in the affidavit is money
that belonged to the plaintiff. And it's money that the
defendants did not remove from the plaintiff's account. So
what in essence they're asking is to be given a credit of
$42,000 because they didn't take it and applied it -- and apply
it to the money they did take.

MR. FOSTER: May I respond?

MR. YOUNG: And it's just -- and I know that the defense
counsel was not present for it. But, Your Honor, will recall
we spent a very long time in the hearing on the writ of
attachment going through the figures. And it was not what we
wanted. We wanted an attachment on the entire thing and now
despite having not complied with the court's order to produce
the information, defense counsel is trying to tell you that he
does have it and it's just not true. The calculation is
completely inaccurate and it doesn't comply with the court's
order.

MR. FOSTER: May I respond on that point?

THE COURT: Yes, sir.

MR. FOSTER: The figures that we have attached show that
the joint account after the amounts removed by Mr. Rose and
placed in deposits left approximately 53 or $56,000, most of
which was the remaining portion of the proceeds from the sale
of the house. The elder, Mr. Rose -- Danny Rose used those

accounts as his checking account and at the end of what, three








10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

months. On 7-11, he took 42 -- the remaining I would recall or
most of the remaining amount of 42,448.12 out of the account
and put it into another account on his own behalf. So I'm
afraid it does count. And let me be clear, I have not done the
accounting for those three months on the monies that we've
shown on the bank accounts that we've attached to the -- our
affidavits. During that period, Mr. Danny Rose got social
security payments that was the only addition, he also deducted
money. Whatever was left in those accounts which my clients
did not touch after the money is removed from investments were
the result of the money from the sale of the house. I would
wish to have more accurate information from the court but that
is it. I'm not happy that my predecessor has left my clients
in this position, but I can only state the facts,

MR. YOUNG: Your Honor, the $42,000 was withdrawn from
that account because our client was closing the account so his
son wouldn't steal the rest of his money. The only way the
$42,000 matters, the only way the defendants get credit for
that is if we talk about the entirety of the proceeds of the
sale of the home, which is over 300,000. So if --

MR. FOSTER: Which we're happy to do.

MR. YOUNG: If the defendants want to contend that they
actually owe over $300,000 and they want to get credit for this
42 fine by me. But they don't get to say, we took -- we only

took 225 but we get credit for the money we didn't take. That
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makes no sense at all.

THE COURT: All right. And Mr. Young, you said that the
motion on the plea -- judgment on the pleadings and or summary
judgment may not be necessary i1f court orders I guess the writ.
What's your position on that?

MR. YOUNG: I'm sorry, Your Honor. No sir, I was not
completely clear on that. If Your Honor grants judgment of the
pleadings, then there is no need to move forward with the more
detailed summary judgment motion. The writ of attachment would
simply secure the defendant's property until we obtain a
judgment in this case.

MR. FOSTER: Your Honor, could I respond?

THE COURT: All right. So as far as the judgment on the
pleadings, I've read, you know, your memorandum, is there
anything else, Mr. Young, on the -- as far as the judgment on
the pleading? I'm not familiar with it and again, you know,
I've got these other hearings, so I'm wanna make sure.

MR. YOUNG: Yes, sir.

THE COURT: I'm not familiar with the case and I've read,
you know, everything. But is there anything, Mr. Young, I
wanna hear from -- I wanna give you the opportunity. I'm not
cutting you short but I just wanna -- yeah, I do wanna give you
the opportunity.

MR. YOUNG: Yes, sir. Very briefly. I believe that the

affidavits submitted by the defendants only further
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strengthened our arguments on the motion of pleadings. They,
again, acknowledged that the money belongs to our client. As
they admitted in their answer the money still belongs to our
client, our client just wants his money back. Under the theory
of money had in received as, Your Honor, I'm sure knows it
exists when a defendant has money that belongs to a plaintiff
which inequities should be repaid to the plaintiff. And one of
the examples of that is when the defendant received money from
a plaintiff for a specific purpose and the money has not been
applied to that purpose. There are a host of other entities
with that too, but the basics of it are everybody agrees that
this money, this $225,000 belonged to Danny Rose. Everybody
agrees that the defendants removed the money from Danny Rose
and from his control and everybody agrees that the money is
still Danny's. Well, Danny wants his money back. So it's
pretty clear based on the pleadings, based on their own
admissions that we're entitled to a judgment on the pleadings
for money had received. I also believe that under the elements
of conversion, we would also be successful on a motion for
judgment on the pleadings. Unauthorized attention of property
and the plaintiff has to show a right to possession of the
property at the time it was converted. Well, again, the
defendants have acknowledged -- have agreed that the money
belonged to the plaintiff. So just give it back, that's all

we're asking, give us our client's money back. It just does
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not seem like it's that difficult of a question.

MR. FOSTER: May I respond, sir?

THE COURT: Yes, sir.

MR. FOSTER: Sir, we agree and I would welcome this court
issuing an order that all monies in whatever form traceable to
the $300,000 plus be released. I would suggest either the
clerk of court or to the trust fund of either or both attorneys
or Mr. Rose. That is necessary as we understand it because
those persons holding [indiscernible] entities holding the
money will not talk to my client because of this lawsuit and
the orders that have been issued. I gather we have a dispute
about the money still owed and as I have tried to say, perhaps
I know this is involved, but after the question of the losses
because of the in investments by Ms. Gloria Ruch, but
whatever's out there and is reachable can be paid to them. I
would add, as I have said to Mr. Young in an email if they
wish the money at this time, and this goes along, Your Honor,
with the audio file that I've proffered to the court which has
been heard by opposing counsel. That there are going to be
some -- in some cases, some penalties for withdrawing the money
at this time. If that is to be done I understand that to be
Mr. Danny Rose's choice, we have no control over that. What
accounts exist needs an order from this court saying pay it, we
want that done. There is a dispute about the losses from the

accounting, apart from the investments by Ms. Ruch. I am not
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sure there is dispute about the $16,000, which I tried to
explain to you that my client took from monies owed to him
passed in future. We understand it's all there and we would
welcome a order from the court to do that

THE COURT: Ready for Mr. Young.

MR. YOUNG: Thank you, Your Honor. I didn't hear a single
argument from defense counsel relating to why judgment on the
pleadings should not be granted. I heard a lot of arguments
related to facts. I would take that as a concession that we
are entitled to judgment on the pleadings for those two causes
of action. And furthermore, if there is any account where
money is being held that is in our client's name, that is Danny
Rose, then we will happily agree to pay any early withdrawal
penalty. Because everything that we have seen, every piece of
information we have been provided shows that every penny of the
money was taken, removed from our client's control, and placed
under the control of Robert Rose, Gloria Rose, Mary Rose Doll,
and Joshua Ruch.

MR. FOSTER: If I can briefly respond and I realize this
is getting to be very back and forth

THE COURT: Very briefly.

MR. FOSTER: I understand, sir. Our position, which I
tried to get into before is this. Mr. Danny Rose got some
documents which obviously came off the internet and orally told

my clients he wanted it invested. That was done. That is in
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our affidavit, I don't think it is truly argued to the contrary
by the summons and complaint. It is misdirected in that
document because it sounds as though there was nothing done to
deal with my clients and how they were going to handle the
money. I am trying to get to the end point here, we
acknowledge that this was effectively a constructive trust. We
are offering to good faith to do what we can do at this point.
There is evidently some argument about amounts and there is
going to be an argument, I take it on the question of the
losses from the cryptocurrencies. But we believe we have
responded in the affidavits and argument to the question of
motion for Jjudgment on the pleadings and summary judgment.
There is a clear factual dispute here. Mr. Rose elder wants
to say or says by implication, I know nothing about
investments. I have two clients by affidavit saying you
absolutely did know about investments.

THE COURT: All right. Anything else? Anything Mr.

Young?

MR. YOUNG: Again, it's our client's money he wants it
back. Just for purposes of record, Your Honor, if you
calculate the interest on the $225,000 since it was wrongfully
removed. The total interest would be $14,260.65 based upon the
Supreme Court's order regarding money decrees and judgments
entered January 4th, 2023. And so if Your Honor is inclined to

enter judgment on the pleadings we would ask for 225 plus that
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amount of interest.

MR. FOSTER: And just to keep on, we are not agreeing for
a final judgment. We are agreeing, here's what can be done at
this point. There are two disputes here. One, which I think
is being conceited by counsel, which is about the $16,000 that
was owed to my client. The other way -- well, it's not being
conceded fine it's not.

MR. YOUNG: There's nothing in pleading about a $16,000
amount owed by my client, that's not before the court.

MR. FOSTER: 1It's in our affidavits, it's before the
court. And so the point being --

MR. YOUNG: It wasn't part of the --

THE COURT: Hold on, hold on, Mr. Young. All right. Mr.
Foster continue.

MR. FOSTER: The other part is the losses suffered by Ms.
Gloria Ruch's deposit. I'm saying that whatever happens for
the rest of the case, we want to give the money that exists to
Danny Rose. How I suggest it be paid to the clerk of court or
to these gentlemen's trust account.

THE COURT: Okay. I will -- as I said, I'm familiar with
it. I heard it last time and I'll reread everything. I read
it here this morning and I'll reread everything and I'll issue
an order today or tomorrow, possibly Monday and I will let you
know my decision.

MR. YOUNG: Thank you, Your Honor.
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MR. FOSTER:
THE COURT:
MR. FOSTER:

I appreciate your courtesy,
Good to see y'all.
You too.

[End of hearing]

Your Honor.
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