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STATEMENT OF ISSUES ON APPEAL 

1 DId the tnal court abuse Its dIscretIOn m excludmg the expert testImony of 

WIlham LIvely, Walter Daughenty, and Donna WIlkms under Rule 702, SCRE, where 

the testImony of each was unrehable under estabhshed case law and, m the case of 

WIlkms, the expert also was not qualIfied? 

2 DId the tnal court properly exclude affidavIts of the Graves' computer 

experts filed after CAS MedIcal Systems, Inc ("CAS"), moved for summary Judgment 

and m contradIctIOn to those experts' prevIOUS deposItIOn testImony on Issues cntIcal to 

the case? 

3 DId the tnal court properly grant summary Judgment gIVen the Graves' 

mabilIty to show proXImate cause? 

4 DId the tnal court properly grant summary Judgment where the Graves' 

computer experts failed to IdentIfy the computer code defect that caused the alleged 

mJury and those experts faIled to support theIr hypotheSIS of a computer code defect by 

testmg or any other valId computer engmeenng method? 



RESPONDENT'S STATEMENT OF THE CASE 

CAS largely agrees wIth the Graves' statement of the case wIth the followmg 

addItlons and correctIOns 

The Graves' amended complamt, dated July 3, 2006, alleges causes of 

actIOn for stnct lIabIlIty, neglIgence, breach of ImplIed warranty, and wrongful death It 

appears that the Graves' appeal IS lImIted to the adverse rulIng as to theIr stnct lIabIlIty 

claIm 

Experts Walter Daughenty ("Daughenty") and WIllIam LIvely ("LIvely") are 

computer experts Expert Frank Pamter ("Pamter") IS a bIOmedIcal engmeer, but dId gIve 

an opmIOn on the software used m the AMI Plus momtor It IS an Issue on appeal 

whether the multIple affidaVIts filed by Daughenty and LIvely after CAS moved for 

summary Judgment on March 6 2009, offer supplementatIOn and clanficatIOn as 

represented by Appellants m theIr Statement of the Case or mstead contradIcted theIr 

earlIer deposItIon testImony 

CAS filed ItS amended motIon to exclude experts on May 21,2009, and filed wIth 

It an affidavIt by computer expert Roger S Pressman ("Dr Pressman") In response to 

later affidavIts by Daughenty dated Apnl 17, 2009 and February 2, 2010, CAS filed 

supplemental affidavIts of Dr Pressman, dated September 1,2009 and February 3,2010 

Judge James WIllIams held a heanng for all pendmg motIOns on February 2,2010 The 

Graves filed motIOns to exclude Dr Pressman's affidaVIt and stnke hIm as an expert but 

those motIOns have not been argued or decIded by the tnal court 

On March 3, 2010, CAS filed the affidaVIt of Sudden Infant Death Syndrome 

( 'SIDS") expert Dr Carl E Hunt, M D ("Dr Hunt") The Graves filed no opposItIon to 

that affidaVIt 
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STATEMENT OF FACTS 

I IntroductIOn 

IndIa Graves dIed from SIDS dunng the early mommg hours of Sunday, Apnl 11, 

2004 At the time of her death, IndIa was attached to a CAS, AMI Plus ("AMI") mfant 

breathmg and heart rate mom tor The Graves allege the mom tor falled to alarm dunng 

IndIa's approxImately one hour dec1me The AMI was approved for marketmg by the 

Food and Drug AdmmlstratlOn ("FDA") (Pamter Dep R p 975, lmes 7-10), after a 

reVIew of extensIve documentatlOn, mc1udmg documentatlOn of the AMI software 

development and testmg (See Model 9700 Summary Software VenficatlOn Test Plan 

(hstmg the extensIve number and the vanety of tests of the software), R pp 1117-1127) 

The momtor worked properly before and after IndIa's death, and the Graves' experts 

never tnggered or recreated a malfunctlOn m the devIce The Graves thus allege that the 

momtor's alarm functlOn falled only comcldent wIth the slow heart rate and slow 

breathmg events that IndIa expenenced m the hour pnor to her death 

The log of patIent events and momtor actIvItIes kept by the mom tor, essentIally 

hke an airplane's "black box," shows the events IndIa expenenced An electromc 

recordmg m the momtor shows that a mIcrophone m the mom tor heard the alarm sound 

as It should have dunng IndIa's dec1me SImply put, the machme's own record mdlcates 

It was functlOnmg properly at the time ofIndta's death 

The Graves' causatlOn expert, Dr Donna Wllkms ("Dr Wllkms"), opmed that 

IndIa would have survIved had the alarm sounded and the parents stimulated her, but Dr 

Wllkms admItted she was not an expert m SIDS, could CIte no medIcal authonty for her 

opmlOn that IndIa would have revIved, and based her opmlOn on the mcorrect 

understandmg that IndIa had slmllar events m the past from whIch she was revIved CAS 
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filed affidavIt testImony from Dr Carl Hunt ("Dr Hunt"), a long-tIme SIDS researcher, 

to the effect that there IS no support for the notIOn that a SIDS death can be aVOIded by 

caregIver stImulatIOn The tnal court found under Rule 702, SCRE, that Dr WIlkms was 

not qualIfied to gIve her opmIOn and that her opmIOn was unrelIable 

Pnor to CAS's motIon for summary Judgment, the Graves' computer experts 

LIvely and Daughenty opmed that the momtor faIled to alarm due to a computer code 

wntmg error or "bug" m the code, but claImed poor code structure kept them from 

effectIvely testmg to find the supposed error They also stated that the structure dId not 

cause the malfunctIon After CAS moved for summary Judgment based m part on the 

lack of proof of the deVIce defect that caused the mJury, these experts prOVIded new 

opmIOns m the form of multIple affidaVIts where they reversed course and stated that the 

poor code structure dzd cause the failure 1 None of these opmIOns were proved through 

testmg 

CAS prOVided affidaVIt testImony from Dr Roger Pressman ("Dr Pressman"), 

recogmzed by Lively as an expert on the Issues at hand Dr Pressman disagreed WIth the 

bulk of Daughenty's and LIvely's claims The tnal court struck LIvely and Daughenty's 

post-motIon affidaVIts under Cothran v Brown, 357 S C 210, 592 S E 2d 629 (2004), 

and excluded theIr affidaVIt and deposItIon opmIOns as unrelIable under Rule 702, SCRE 

Pamter, the Graves' expert bIOmedical engmeer, opmed that the alarm faIled due 

1 For ease of reference, CAS provides the followmg chronology as the opmIOns of the 
Graves' computer experts Daughenty and Lively Lively prOVIded an affidaVIt of 
October 17, 2007 and was deposed on May 23, 2008 Daughenty was deposed on May 
22, 2008 CAS filed ItS summary Judgment motIon on March 6, 2009 and ItS amended 
motIon to exclude expert testImony on May 21, 2009 The motIOns were heard on 
February 2, 2010 Daughenty submitted affidaVits dated Apnl 17, 2009, February 2, 
2010, and a letter dated March 1, 2010 Lively submitted additIonal affidaVits dated 
March 11,2009, March 13,2009, and an undated supplement regardmg spaghettI code 
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to a software error based on the Graves' claIm that It faIled and a questIOnable serIes of 

complamts supposedly related to the Graves' alleged alarm faIlure Pamter never looked 

for the error or reproduced the alleged faIlure through testmg, and agreed that hIS 

"external mputs" faIlure theory was an unproven hypothesIs The court found Pamter's 

opmIOn unrehable as well 

II DetaIled Facts Surroundmg IndIa Graves' Death 

IndIa Graves was one of premature tnplets Premature mfants have sIgmficant 

health challenges, mcludmg apnea of prematurIty - breathmg stoppage due to an 

underdeveloped bram After spendmg roughly two months m the neonatal mtenslVe care 

umt, each tnplet was dIscharged on an AMI breathmg and heart rate mom tor The AMI 

mom tor IS deSIgned to alarm both audIbly and WIth LED hghts for "patient events," when 

the mfant's heart rate or breathmg do not reach certam set hmits for longer than a set time 

perIod The AMI also alarms for "eqUIpment events," most commonly If the leads 

connectmg the mfant to the mom tor become loose or dIsconnected Loose lead alarms 

alert the caregIver that the mfant IS not bemg momtored, but are a constant headache for 

parents of mcreasmgly mobIle mfants CaregIvers are tramed to stImulate chIldren 

havmg breathmg or heart rate events and to use mouth-to-mouth resuscItatIOn If needed 

SIgmficant to thIS case are the momtor's mternal mIcrophone and the log of 

events that the mom tor mamtams m memory The mom tor records or "logs" patient 

events, eqUIpment events, and alarm activIty The Graves correctly note that the log 

records If the mIcrophone does not hear the alarm when It should, 1 e , dUrIng a patient or 

eqUIpment event The Graves overlook, however, that the system also logs when the 

momtor's mternal mIcrophone does hear the alarm As testIfied by Scott Lambert, one of 

the creators of the AMI, alarm detectIOn and loggmg, WhICh IS controlled by a separate 
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software sectIon or module than the alarm functIon, IS the express purpose of the 

mIcrophone (See e g, Lambert Dep ,R p 916, lme 25-p 920, lme 3, R P 927, lme 17-

p 929, lme 8, R p 937, lme 18-p 938, lme 18, R p 939, lmes 19-22, R p 940, lme 23-

p 942, lme 23) An "alarm-heard" bar or mdIcator appears m an area of the patIent 

events page of the pnnted verSIOn of the log called "Alarm ACtIVIty" Its locatIOn on the 

page corresponds wIth the tracmg or "waveforms" of the patIent events that tnggered the 

alarm (Id at R p 932, lme 16-p 936, lme 16, EllIOtt Dep ,R P 874, lme 12-p 877, 

lme 15) (See MOllItor Events Log 4/1/04-4/12/04 waveform pages, R pp 1023-1059) 

The mOllItor log of IndIa's final hours shows not only declmmg heart rate and 

breathmg leadmg to her death, but also shows that the mIcrophone detected the alarm 

soundmg as It should have, and only as It should have, for each of these events (Lambert 

Dep, R p 935, lme 18-p 936, lme 6) ThIS system was specIfically deSIgned m part to 

help dIsprove erroneous alarm faIlure claIms, WhICh hlstoncally have been a problem m 

dealmg WIth mOllItors (Id at R p 921, lme 21-p 926, lme 2 ) 

If the mIcrophone does not hear the pnmary front alarm when It should, It tnggers 

a backup alarm located at the rear of the mOllItor If neIther alarm IS detected by the 

mIcrophone when they should be, the mOllItor goes mto faIlure mode, WIth all hghts 

flashmg and both alarms soundmg (Id at R p 916, lme 24-p 917, lme 24) The 

mOllItor IS deSIgned to log these mstances as well The log of IndIa's declIne does not 

reflect any such occurrences, only that the alarm sounded properly 

Although DaylIght Savmgs TIme was m effect on Apnl 11, 2004, the tIme entnes 

on IndIa's mOllItor for the mornmg of her death were m Eastern Standard TIme Thus, 

the events leadmg to IndIa's death actually began WIth a "heart slow" shortly after 
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2 39 56 AM DST rather than at 1 39 56 as reflected on the log (Momtor Events Log 

Apn1411104-4112/04 at R p 1020) The mom tor log shows that It was powered down at 

2 50 31 AM, or 3 50 31 AM DST Id The EMS run sheet shows that EMS receIved the 

call from 911 at 346 AM EMS arnved at 401 AM, and EMT Amta Kelly ("Kelly") 

took IndIa to the EMS truck almost ImmedIately after gomg upstaIrs (Kelly Dep ,R P 

901, lIne 19-p 903, lIne 3) After powenng down on Apnl 11 at 3 5031 AM DST, the 

AMI was not powered up agam untIl Monday, Apnl 12 at 1041 AM DST, when Steve 

Elhott of Ashby MedIcal, the company that leased the momtors to the Graves, checked 

the mom tor and successfully ran the start-up, self-test on the momtor (Elhott Dep ,R P 

872, lInes 12-23, Momtor Events Log, R p 1020) 

EMT Kelly had no reason to doubt the accuracy of the momtor log showmg the 

mom tor was powered down around 3 50 AM DST, about ten mmutes before she got 

there (Kelly Dep, R p 912, lInes 7-13) Mrs Graves dId not beheve that she had 

turned the mom tor off Both of the Graves testIfied that they saw It WIth the lIghts on but 

not audIbly alarmmg Mr Graves testIfied that he exammed It WIth one of the EMTs 

Kelly demed that she looked at It WIth hIm and SaId the other EMT remamed m the truck 

after they brought IndIa out from the house (Kelly Dep , R P 906, hne 18-p 907, lme 

18, R P 904, lme 22-p 905, lIne 1) Kelly could only say she should have looked at the 

mom tor (ld at R p 913, hnes 13-22), not whether she actually dId examme It (Id at R 

p 914, hnes 16-19 See also ld at R p 909, hne 15-p 910, hne 2) None of the 

narratIve entry on her run sheet IS m quotes, so she was unable to say what she was told 

that mornmg or what she observed first hand (Id at R p 911, hnes 1-19 ) 

IndIa's momtor has never faIled to operate at any other tIme After successfully 
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startmg and testmg the momtor the day after IndIa dIed, EllIOtt removed the momtor from 

the Graves' home and downloaded the log (EllIott Dep , R P 872, lme 12-p 873, lme 

4) EllIOtt then sent the mom tor to CAS, whIch also found It to be operatmg properly and 

returned It to Ashby IndIa's momtor had been used by others before her and, after 

recelvmg It back from CAS, Ashby put the momtor back mto servIce, where It remamed 

and operated WIthout problem untIl It was pulled from mventory as a result of thIS SUIt 

(Id at R p 881, lme 11-p 882, lme 4) EllIOt'S company had approxImately 100 AMI 

momtors (Id at R p 879, lmes 14-16) He has had no other complamt of an alarm not 

soundIng (ld at R p 879, lme 17-p 880, lme 9) and has never heard of a sItuatIOn where 

an AMI mom tor faIled to log an alarm faIlure (Id at R p 878, hnes 8-23 ) 

The Graves testIfied that the momtor worked before the mght of IndIa's death 

(T Graves Dep, R p 896, hnes 10-18, K Graves Dep, R p 899, hnes 3-12) When 

Mrs Graves powered the mom tor up the mght IndIa dIed, It properly ran through ItS self­

test (T Graves Dep R p 894, lme 25-p 895, lme 11) She remembers heanng a low 

battery alarm that mght and the log reflects also that someone responded to a loose lead 

alarm that evemng by turnmg the mom tor off and back on (Momtor Events Log Apnl 

4/1/04-4/12/04 at All Study Logs P 2, R P 1020) After India's death, the Graves 

allowed theIr two SUrvIVIng tnplets to contmue to be momtored by theIr CAS AMI 

mom tors (A SImmons Dep ,R P 1002, hnes 19-22 ) 

Daughenty charactenzed as momtor faIlures several log entnes of "front alarm 

not heard" and "rear alarm not heard" from the March log of IndIa's momtor Lambert 

reviewed these events and noted that each was preceded by an actIve alarm and each was 

followed by the mom tor beIng powered down, whIch had to be done by a caregIver 
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From these facts and from the fact that the momtor successfully self-tested on each start­

up, It was hIS opmlOn that one or both alarms, dependmg on the entry, were bemg 

muffled whIle the caregIver attended to IndIa (Lambert Dep , AppendIx p 1, lme 22-p 7, 

lme 2) Daughenty apparently dId not take the events surroundmg these entnes mto 

account, and claimed the alarm could not be muffled, but had to admIt that, hke hIS other 

opmlOns, he had not tested thIS claIm (Daughenty Dep ,R P 833, Ime 5-p 835, lme 19, 

R p 836, lmes 16-24 ) 

Mrs Graves' sIster, Apnl SImmons, the only other adult m the house that mght 

(SImmons Dep ,R P 999, Imes 13-17), was sleepmg m a downstairs bedroom (ld at R 

p 992, lmes 13-14), and woke up when she heard Mrs Graves screammg (Id at R p 

993, hnes 10-11) When she got upstairs, Mrs Graves had already unhooked IndIa from 

the mom tor, had placed IndIa on the bed, and had begun CPR (Id at R p 995, hnes 4-

12, R P 996, lmes 12-24, R P 997, hnes 4-11, R P 998, lmes 12-18) SImmons could 

not see the mom tor because It was under the bassmet, and she never looked at the 

momtor thereafter (Id at R p 997, lme 12-p 998, lme 8) SImmons thought she would 

have heard the alarm had It sounded (ld at R p 994, hnes 16-20), but, agam, was 

sleepmg and on another floor of the house Ms SImmons often helped her SIster tend to 

the tnplets In accordance wIth Mr Lambert's observatlOn about the alarm not heard 

entnes, Ms SImmons habItually turned the momtors off durmg loose lead alarms before 

re-estabhshmg the connectlOn between the chIld and the mom tor (Id at R p 1000, lme 

14-p 1001, lme 6 ) 

III The Graves' CausatIOn Expert 

Dr Wllkms IS a neonatal speclahst m MuncIe, IndIana She was the Graves' 

specIally retamed expert on proXImate cause, offered as an expert m SIDS to testIfy that 
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IndIa lIkely would have been revIved by her parents had the alarm sounded DespIte her 

desIgnatIOn, Dr WIlkms demed that she was a SIDS expert (WIlkms Dep ,R P 1007, 

lmes 24-25 ) 

Dr WIlkms had some exposure to the subject of SIDS m medIcal school and 

medIcal journals she subscnbes to occasIOnally mcluded artIcles on the subject, but she 

has never researched SIDS m a clImc, m the laboratory, or through a lIterature study Dr 

WIlkms dId no research on SIDS before offenng her opmIOn m thIS case, nor dId she 

confer wIth any peer or expert on SIDS (Id at R p 1005, Ime 23-p 1007, Ime 23) Dr 

WIlkms dId not IdentIfy a smgle study or artIcle supportmg her conclusIOn that an mfant 

who otherwIse would be a SIDS VIctIm can be revIved through stImulatIon or any other 

means (Id at R p 1005, Imes 19-22) Dr WIlkms' opmIOn IS mconsistent WIth what 

she tells caregIvers m her practice, whIch IS that a momtor wIll not necessanly save theIr 

chIld (zd at R p 1008, Ime 19-p 1009, Ime 20), because "there's no proof that a momtor 

IS gomg to prevent a SIDS" (Id at R p 1008, Imes 13-14) DespIte her opmIOn here, 

she knew that no one has connected apparent near death events ( AL TEs") m chIldren to 

SIDS (zd at R p 1004, lIne 12-p 1005, lme 18), so there IS no medIcal eVIdence that a 

SIDS death can be aVOIded by mterventIon Fmally, Dr WIlkms' opmIOn was based on 

the erroneous belIef that IndIa had been reVIved from pnor events In fact, IndIa had 

expenenced no sIgmficant pnor events, as testIfied by a pedIatnc pulmonoiogist who 

mterpreted IndIa's logs m consultatIOn WIth IndIa's pedIatncian (Dr Jane GWInn Dep , 

R P 886, hnes 5-18, R P 887, Imes 2-14, R P 23, Ime 22-p 26, Ime 5 ) 

In response to Dr GWInn's testImony, CAS filed the affidaVIt of Dr Hunt, a long­

tIme SIDS researcher, who confirmed that there IS no medIcal research supportmg the 
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Idea that IndIa more hkely than not would have survIVed her SIDS event under any 

cIrcumstances (Hunt Aff ~~ 6-12, R pp 598-599) 

Judge Wilhams excluded Dr WIlkms' opmIOns based both on lack of 

quahficatIOns and lack of rehabIhty 

IV The Graves' Computer Experts 

The Graves' two computer experts, Daughenty and LIvely, worked together m an 

attempt to find a defect m the code that caused the mom tor alarm not to sound CAS 

deposed them m May of 2008 after bemg assured by counsel that they had reached theIr 

full conclusIOns m the case 

At that tIme, LIvely and Daughenty testIfied that although they consIdered the 

"defect" m the mom tor to be disorgamzed computer code, whIch they sometImes called 

"spaghettI code," they said that thIS was not the problem whIch caused the alleged 

malfunctIOn, but only made the problem more dIfficult to find and repair (Daughenty 

Dep ,R p 856, lme 18-p 858, lme 22, LIvely Dep ,R p 952, hnes 11-18) They further 

testlfied that the problem causmg the malfunctIOn was a portIOn of code that had been 

mIswntten, a computer "bug" that they had not located (Daughenty Dep ,R P 856, lme 

18-p 858, hne 22, LIvely Dep ,R P 952, hne 19-p 953, lme 18 ) 

When asked m hIS deposItIOn about a type of mstructIOn m the code known as 

uncondItIonal branch mstructIOns or "GoTo" statements, Daughenty said that they were 

not the cause of the alarm failure but made "It harder to test and mamtam and to find and 

fix bugs,,2 (Daughenty Dep , R P 852, lmes 5-20) Daughenty hypotheSIzed that a 

2 Understandmg how GoTo statements work IS not reqmred to understand the expert 
claims m thIS case In general, however, Go To statements are mstructIOns m the code 
that cause a sIgnal passmg though the code to branch to another portIOn of the code They 
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partIcular mput to the code tnggered a malfunctIOn but phrased thIS only as a possIbIlIty, 

not a probabIlIty (See, e g ,R p 829, lme 9-p 830, lme 4 ) 

These experts and Pamter all tned to make an exemplar mom tor malfunctIOn but 

were unable to do so (Id at R p 846, lmes 2-23, Pamter Dep , R P 968, lmes 1-12 ) 

They made no attempt to test the code Itself to prove theIr hypothesIs that there was a 

computer codmg error that could cause the alarm to not sound The experts cntlcized the 

extensIve testmg performed on the software before FDA approval but gave no support for 

theIr cntlcism A forensIc computer company, Software CPR, also extensIvely exammed 

the code, whIch It found to be well orgamzed, and tested It for many hours wIthout a 

failure (Software CPR AMI and AMI Plus TechnIcal Assessment Report, R pp 1139-

1151 ) 

The experts concluded that the AMI software has a defect based on theIr opmIOn 

of the general code structure, allegedly SImIlar complamts3
, and the Graves' claim that It 

faIled 

They thus dId not make a determmatIOn that IndIa s alarm failed, they began 

theIr analYSIS WIth that assumptIOn They have not publIshed or sought peer reVIew for 

theIr method of determmmg a software error through anecdotal eVIdence There IS no 

lIterature that supports thIS approach TheIr opmIOn of a code error IS not supported by 

testmg, nor were the experts able to calculate rates of error for theIr opmIOns These 

are also referred to as "unconditlonal branch mstructIOns" (Daughenty Dep ,R P 849, 
lmes 9-21 ) 
3 These complamts are not m the record below The Graves attached as ExhIbIt 8 to theIr 
October 23,2009, memorandum a senes of complamts ("Maude Reports") most of WhICh 
are unrelated statlc electncity complamts (EllIott Dep ,R P 883, lme 10-p 884, lme 8, 
Daughenty Dep ,R P 848, lmes 11-16) There IS a 2007 complamt of a faulty alarm but 
as IS shown on that document, the problem turned out to be dIrty alarm speakers (See 
Maude Reports, R p 1088) 
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experts Ignored parts of the record that dId not fit then theory, such as the log kept by the 

mOnItor AddItIonally, although the reportmg of a complamt to the FDA does not SIgnIfy 

ItS valIdIty (Pamter Dep , R p 976, lme 3-p 977, lme 4), Daughenty m formmg hIS 

OpInIOn relIed on the complamts as valId (Daughenty Dep , R p 831, lInes 7-10), and 

LIvely dId not know whether they were valId or not, although he conceded that was 

Important for hIm to know (LIVely Dep, R p 955, lInes 2-10) NeIther the Graves nor 

theIr experts made any effort to show that the number of complamts was statIstIcally 

sIgmficant WIth respect to the number of mom tors m use or how the complamts as to the 

AMI compared to complamts relatmg to other brands of mom tors The Graves made no 

showmg that the complamts were substantIally SImIlar to the eVIdence m thIS case, nor 

dId they show that the experts reasonably relIed on them 

Based on Daughenty's and LIvely's testImony that the cause of the alleged 

malfunctIon was an error m the code that they could not IdentIfy, and the lack of qualIfied 

relIable medIcal testImony as to causatIOn, CAS moved for summary Judgment on March 

6, 2009 On March 12, 2009, the Graves submItted a "supplemental affidaVIt of LIvely, 

the first of five post-motIon affidaVIts from LIvely and Daughenty The essence of these 

affidaVIts was that, contrary to theIr pnor testimony, the experts' opmIOn now was that, 

mstead of a mIswntten hne of code bemg the problem, the structure of the code Itself, and 

the use of GoTo statements m partIcular, caused the fmlure In addItion, Daughenty 

reneged on hIS earher testImony that he could not say the loggmg functIOn had 

malfunctIOned, opmmg m hIS Apnl 17, 2009, affidaVIt, agam WIthout any supportmg 

testmg, that It was "certam that the logs are not relIable" (Daughenty Aff ,; 24, R p 

551 ) 
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V Frank Pamter 

Frank Pamter, a bIOmedIcal engmeer, exammed the AMI mom tor but dId not 

crItIcally examme the code or look for a defect m It (Pamter Dep ,R P 968, lmes 21-

25, R P 967, lmes 10-13) Pamter belIeved that a software faIlure m the momtor was 

mduced by a combmatIOn ofmputs to the momtor (ld at R p 969, lme 22-p 970, lme 3), 

but had no Idea what those mputs mIght be (See, e g, ld at R p 971, lmes 1-10, R p 

972, lmes 2-23) Pamter agreed that hIS theory of external mputs causmg the momtor to 

faIl was no more that an unproven hypothetIcal (Id at R p 973, lme 20-p 974, lme 9) 

Pamter could never make the mom tor malfunctIOn (ld at R p 968, lmes 1-12), 

and thus any testmg he performed faIled to support hIS hypothesIs Pamter mstead based 

hIS opmIOn of a software faIlure on the same unproven complamts about the momtor's 

operatIon as dIscussed above, and the Graves' claIm that It faIled 4 In creatmg hIS 

complamt collectIOn, Pamter lumped together a number of dIfferent types of alleged 

faIlures WIthout regard for whether they could be causally related, hIs approach bemg to 

mclude all complamts unless proven to not be software claIms (See e g, ld at R p 989, 

lInes 5-8) Even so, Pamter admItted that at least some of the complamts he and the other 

experts relIed on were more lIkely hardware problems and for others he could not tell the 

most lIkely cause (See e g, ld at R p 986, lme 4-p 989, lIne 8) Agam, these 

complamts are not m the record below 

Pamter claImed he had IdentIfied a faIlure trend from hIS collectIOn of 

undIfferentIated complamts, but never addressed the sIgmficance of the fact that the last 

complamt he IdentIfied was early m 2005 (ld at R p 982, lmes 21-23), more than three 

4 These complamts were reported to the FDA by CAS or ItS predecessor, Mallmckrodt, as 
reqUIred by federal regulatIOn FDA has taken no actIOn as a result ofthese complamts 
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years before hIS July 10, 2008, deposItIon and more than five years before the Graves' 

final bnefing and affidavIts to the tnal court 5 Smce then the only alarm complamt m the 

record proved to be from a dIrty alarm speaker (See Maude Report, R p 1088) 

Pamter had no Idea how many AMI mom tors were m the market (ld at R p 982, 

lme 24-p 983, lme 2) and so could not calculate a rate of complamt He dId not know the 

percentage of complamts on the AMI compared wIth other brands of mom tors (Id at R 

p 983, hnes 3-10) He also dId not know the rate of error m hIS opmIOn (ld at R p 984, 

lmes 14-18) because "thIS IS mostly Just my understandmg based on my partIcular 

background and expenence as an engmeer" (Id at R p 984, lme 14-p 985, lme 3 ) 

Pamter has pubhshed no peer revIewed or other artIcle of the method of analysIs he used 

here and admItted that hIS testImony found no support m any learned treatIse (Id at R p 

985, hnes 4-7 ) 

Because he dId not analyze the software, Pamter was not quahfied to descnbe the 

detaIled operatIon of It, and m fact had a hmited understandmg of the mom tor Among 

other errors, Pamter suggested m hIS 2007 affidaVIt and m hIS deposItIon that the same 

software module that tnggers the alarm controls the mIcrophone and log (See e g , 

Pamter Aff ~ 17, R P 556 (actual affidaVIt paragraphs are unnumbered)) The loggmg 

system IS actually controlled by a dIfferent software module (Lambert Dep ,R P 942, 

hnes 11-23) Pamter dId not understand pnor to hIS deposItIon the cntIcal fact that the 

mom tor logs showed that the mIcrophone has detected the audIble alarms (Pamter Dep , 

R P 978, lme 19-p 979, lme 5) DespIte educatmg hImself about thIS dunng the 

deposItIon and despIte havmg only a hypothetIcal opmIOn as to a defect m the software, 

5 Pamter also claimed that there had to be addItIonal complamts for several years (ld at 
R p 981, lme 22-p 982, lme 23), but the Graves never produced any 
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PaInter sImply chose to beheve the Graves that the alarm dId not sound over the mom tor 

log shoWIng that It dId (Id at R p 978, hnes 1-18, R P 980, hnes 3-15 ) 

The court excluded the PaInter OpInIOnS under Rule 702, SCRE 

VI Dr Roger Pressman 

CAS filed the affidavIts of Dr Pressman In response to the Graves' computer 

OpInIOnS (R pp 579-588) Dr Pressman IS a well-known computer engIneenng 

educator and author (Pressman CV, R pp 613-614) Indeed, LIvely acknowledged that 

he rehed on Dr Pressman's text to Inform hIS OpInIOnS for thIS case (LIVely Dep , R P 

944, hne 19-p 945, hne 3, R P 946, hne 21-p 947, hne 19), and In teachIng code 

testIng (Id at R p 947, hne 25-p 949, hne 20) Among other thIngs, Pressman pOInted 

out that the Graves' computer experts had by theIr methodology constructed a hypothesIs 

but had not tested to prove It, as IS reqUIred In software engIneenng (Pressman Aff ~~ 

40-70, 140, R P 580, R pp 582-583) Daughenty and LIvely offered no rebuttIng 

support for theIr dIscredIted methodology Pressman also descnbed the "decades old 

debate WIthIn the computer SCIence and software engIneenng commumtIes" regardIng the 

use of GoTo statements and explaIned that In assembler language (also called 

"assembly," the language In the AMI momtor), GoTo statements are used frequently, and 

that aVOIdIng GoTo statements may create rather than aVOId errors ThIS IS consIstent 

WIth Daughenty's depOSItIon testImony but contrary to Daughenty's later affidaVIt 

OpInIOnS 

After allOWIng the Graves an extensIve opportumty to respond to CAS's motIOns 

to stnke the expert affidaVIts and for summary Judgment, the tnal court granted CAS's 

motIOn to stnke the later filed affidaVIts ofDaughenty and LIvely as contradIctIng cntIcal 

sworn testimony to aVOId summary Judgment under Cothran v Brown, 357 S C 210, 592 
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S E 2d 629 (2004) The tnal court also found that eIther verSIOn of the computer experts' 

opmIOns as well as WIlkms' and Pamter's opmIOns dId not meet the relIabIlIty factors 

enuncIated m State v CouncIl, 335 SCI, 515 S E 2d 508 (2004), and granted summary 

Judgment to CAS based on the Graves' failure to present a questIOn of fact for tnal as to 

eIther the eXIstence of a defect m the AMI mom tor or proxImate cause 

ARGUMENT 

I Summary of Arguments 

The tnal court properly granted summary Judgment because the Graves faIled to 

prove proxImate cause and faIled to prove a defect As our Supreme Court held recently 

m Watson v Ford Motor Co, Op No 27686 (re-filed Sept 13, 2010), a defect must be 

proven, and cannot be shown by cIrcumstantIal eVIdence 

The Graves also failed to demonstrate proxImate cause, Ie, that some defect m 

the momtor was the cause of IndIa Graves' SIDS death The Graves' causatIOn wItness, 

Dr WIlkms, was by her own admIssIOn not an expert on SIDS, and her testImony that 

IndIa Graves would have survIVed If stImulated was properly found unrehable by the tnal 

court under Rule 702, SCRE Her opmIOn has not been peer-revIewed or otherwIse 

publIshed, there IS no research supportmg the opmIOn, the opmIOn was based on an 

mcorrect medIcal hIstory, and the opmIOn IS contradIcted by Dr WIlkms' statements to 

her own patIents' caregIvers Arguments by the Graves that Dr WIlkms' testImony was 

presented as "dIfferentIal dIagnosIs" are raised for the first tIme m thIS appeal and not 

supported by the record In contrast to the Graves' causatIOn WItness, the expert WItness 

for CAS testIfied by affidavIt that there IS no eVIdence that any home momtonng system 

can prevent sudden mfant death, and even contmuous hospItal surveIllance may be 

msufficient to prevent death due to SIDS Because the Graves faIled to show causatIOn, 
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the tnal court appropnately awarded summary Judgment to CAS 

The Graves also faIled to establIsh a defect The testimony of computer experts 

Drs LIvely and Daughenty was sCIentific m nature, as admItted by the Graves m the tnal 

court, and therefore subject to the relIabIlIty factors enuncIated m State v CouncIl The 

tnal court properly excluded the testimony under the CouncIl factors because the experts 

cIted no supportmg authonty for theIr methodology of relIance on anecdotal eVIdence 

rather than testmg, the experts lacked authontative support for theIr assertIOns, and the 

experts lacked ObjectIvIty WhIle the Graves argue that the opmIOns of Drs LIvely and 

Daughenty are the result of "reasonmg to the best mference," thIS theory IS untenable and 

IS raIsed for the first tIme on thIS appeal at any rate 

The testImony of the Graves' other defect expert, bIOmedIcal engmeer Frank 

Pamter, was also properly excluded by the tnal court as lackmg an objective baSIS or 

other mdiCIa of relIabIlIty Fmally, the Court correctly excluded affidaVIts filed by Drs 

LIvely and Daughenty after CAS moved for summary Judgment below The later 

affidaVIt testImony of the computer experts matenally changed the WItnesses' testImony, 

by purportmg to IdentIfy a defiCIency when earlIer depOSItIon testImony by the experts 

made clear that they had been unable to find the alleged defect The experts' post-motIon 

opmIOns were properly excluded by the tnal court under Cothran v Brown 

The Graves faIled to meet theIr burden of showmg that a defect eXIsted m the 

momtor, and faIled to show that, even If a defect had eXIsted, the defect would have been 

a proXImate cause of IndIa Graves' death, and the tnal court properly granted summary 

Judgment m favor of CAS 
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II The tnal court properly excluded the Graves' experts, gIven the unrelIabIlIty 
of theIr OpInIOnS and gIven Dr WIlkInS' lack of SIDS qualIficatIOns 

A Standard of ReVIew 

The quahficatIon of a WItness as an expert IS a matter largely withm the tnal 

court's dIscretIon and WIll not be reversed absent an abuse of that dIscretIon Goodmg v 

St FrancIs XaVIer Hasp, 326 S C 248, 252, 487 S E 2d 596, 598 (1997) "An abuse of 

dIscretIOn occurs when the tnal court's deCISIOn IS based upon an error of law or upon 

factual findmgs that are WIthout eVIdentIary support" FIelds V J Haynes Waters 

Budders Inc, 376 S C 545, 555, 658 S E 2d 80, 85-86 (2008) Here, the tnal court 

carefully consIdered the summary judgment record before It and reached a well-reasoned 

result that IS supported by the record and South Carolma law 

B The tnal court recoglllzed Its role as gatekeeper under Rule 702, 
SeRE, In dISallOWIng the Graves' experts' OpInIOnS 

The Rule 702, SCRE, Issues m thIS case are governed by the recent case of 

Watson V Ford Motor Co, Op No 26786 (re-filed Sept 13,2010), and the several cases 

leadmg up to It, mcludmg State V Councd In State V Councll, the court recognIzed the 

gatekeeper role of the tnal judge m determmmg the rehabillty of sCIentlfic expert 

testlmony before allowmg the jury to hear It That court found that DNA eVIdence used 

for IdentlficatIOn was relIable based on apphcatIon of "several factors, mcludmg" the 

followmg four factors 

(1) the pubhcatIOns and peer reVIew of the technIque, (2) pnor 
apphcatIOn of the method to the type of eVIdence mvolved m the case, (3) 
the quahty control procedures used to ensure rehabIhty, and (4) the 
conSIstency of the method WIth recognIzed sCIentlfic laws and 
procedures 

Id at 19,515 S E 2d at 517 (cItlng State V Ford, 301 S C 485,392 S E 2d 781 (1990)) 

In State V Whlte, 382 S C 265, 676 S E 2d 684 (2009), the court made clear that 
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the trIal court's gatekeepmg role extended to testimony of technIcal and experIentIal 

experts as well as to opmIOns of sCIentific experts Fmally, m Watson v Ford,6 the court 

made clear that expert opmIOn IS reqUIred m cases "where a factual Issue must be 

resolved wIth sCIentIfic, technIcal or any speCIalIzed knowledge" 

The Watson court's applIcatIOn of the CounCil "SCIentIfic" factors to an 

engmeerIng expert, Anderson, IS mstructIve here Anderson's opmIOn was that 

electromagnetIc mterference ("EM!") had caused an automobIle cruIse control to 

malfunctIOn, resultmg m a wreck The trIal court had allowed hIS testImony after 

determmmg that he was qualIfied as an expert but WIthout exammmg the relIabIlIty of hIS 

opmIOns On appeal, the court rejected the Idea that Anderson's opmIOns were techmcal 

rather than SCIentIfic so as not to be subject to the same scrutmy as SCIentIfic opmIOns and 

proceeded to apply the CounCil factors to determme relIabIlIty In so domg, the court 

found that hIS opmIOns "were based on SCIentIfic prInCIples and theOrIes," Watson v 

Ford n 3, but may have been mmdful as well of the admomtIOn m Kumho Tire Co v 

Carmichael 526 US 137 (1999), regardmg expert testimony based on sCIentlfic as 

opposed to technIcal, or other speCIalIzed knowledge 

There IS no clear lme that dIVIdes the one from the others DISCIplInes 
such as engmeerIng rest upon SCIentIfic knowledge Pure SCIentIfic theory 
Itself may depend for ItS development upon observatIOn and properly 
engmeered machmery And conceptual efforts to dIstmgUIsh the two are 
unlIkely to produce clear legal lmes capable of applIcatIon m partIcular 
cases 

526 U S at 148 

The court found that the substance of Anderson's opmIOns was not relIable 

6 Although Watson IS not CIted m theIr Appellants' BrIef, the Graves' counsel were also 
counsel m Watson and made essentIally the same arguments there that they make here 
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because hIS opmIOns had not been peer revIewed, he had not publIshed papers on hIS 

theorIes, he could not determme exactly where the EMI orIgmated or what part of the 

system It affected, he had not tested hIS theory and admItted It was not possIble to do SO, 

he could not replIcate the alleged faIlure and, although not dIsposItIve under South 

CarolIna law, hIS theory had been rejected by the sCIentIfic commumty The essence of 

the court's rulmg was that a hypothesIs wIthout eVIdence tendmg to prove It renders the 

opmIOn umellable 

The trIal court m thIS case properly applIed Watson v Ford and ItS predecessor 

cases to find that the Graves' expert opmIOns were not relIable The Graves dId not meet 

theIr burden of demonstratmg the relIabIlIty of theIr experts' opmIOns 

C Dr WIlkms' OpllllOns Were NeIther Qualified Nor Reliable 

The Graves bore the burden of provmg that the alleged defect was the prOXImate 

cause of IndIa's death Small v PlOneer Mach, 329 S C 448, 494 S E 2d 835, 842 (Ct 

App 1997) (under any products lIabIlIty theory of recovery, plamtIff must establIsh a 

product defect was prOXImate cause ofmJury sustamed) The survIVabIlIty of what would 

otherwIse be a SIDS death unquestIOnably IS a medIcal Issue "beyond the ordmary 

knowledge of the jury, thus requmng an expert to explam the matter to the jury" Watson 

v Ford The Graves offered Dr WIlkms as theIr only eVIdence that IndIa would have 

survIved had the alarm sounded, assummg It dId not 

1 The Graves waIved the argument raIsed III support of the 
reliabIlity of WIlkms' opllllOn 

The Graves make only one argument as to the relIabIlIty of Dr WIlkms' opmIOn-

that It IS a relIable dIfferentIal dIagnOSIS ThIS argument was neIther raised to nor ruled 

on by the trIal court The Graves thus cannot raise thIS argument on appeal and It should 
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not be consIdered by thIS court IOn Inc v Town of Mt Pleasant, 338 S C 406, 422, 

526 S E 2d 716, 724 (2000) 

2 Dr WIIkms IS not a SIDS expert and her opmlon was without 
support beyond her own say-so 

Dr WIlkms admItted that she IS not an expert m SIDS (WIlkms Dep ,R P 1007, 

lmes 24-25) Her expenence wIth SIDS IS lImIted to coverage m a course m medIcal 

school and some readmg m profeSSIOnal Journals Her opmIOn that IndIa's death could 

have been aVOIded by early mterventIOn IS unsupported by any medIcal authonty, and she 

made no effort to determme If It was supported before vOIcmg her opmIOn or after CAS 

challenged her opmIOn before the trIal court In short, her opmIOn was supported only by 

her own say-so 

Although not reflected m ItS order, the trIal court also had before It uncontradIcted 

eVIdence that Dr WIlkms' opmIOn had not been publIshed or peer-revIewed, and that her 

opmIOn was m fact contrary to accepted medIcal understandmg, as shown by the affidavIt 

of Dr Hunt, a SIDS researcher Dr Hunt confirmed what Dr WIlkms tells her patIents' 

caregIvers, that "[t]here IS no medIcal eVIdence that any home mfant momtor on the 

market can prevent sudden unexpected death m mfants" (Hunt Aff ~ 7, R P 598, 

WIlkms Dep , R P 1005, 1mes 19-22) Dr Hunt also stated that the data suggests that 

mfants destmed to dIe of SIDS wIll dIe "regardless of the tImelmess of resuscItatIOn, m 

other words that SIDS mfants are non-resuscitatable" (R p 599) He also pomted out 

the correlatIOn between thIS and "reports of mfants who have dIed of SIDS whIle under 

contmuous surveIllance m mpatIent hospItal settmgs" Id Dr Hunt also provIded 

follow-up on several older SIDS artIcles (the newest datmg from 1993) that the Graves 

filed wIth the court As noted by Dr Hunt, It had been hoped that the use of home 
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momtors would help aVOId SIDS deaths but "[t]he clear consensus then [when the artIcles 

were pubhshed] was that there IS no eVIdence that home momtors save hves (prevent 

SIDS), and there has been no subsequent eVIdence to the contrary" (Id at "iI"iI1O-11, R p 

599) Fmally, Dr Hunt pomted out that no study has confinned the faIlure of any home 

momtor alann (Id at "iI12, R p 599) 

The tnal court also had before It substantIal eVIdence that Dr WIlkms' htIgatlon 

opmIOn was contrary to VIews she expressed m her medIcal practIce as to the 

survIVabIlIty of a true SIDS event as opposed to survIVmg an ALTE, whIch has not been 

medIcally lmked to SIDS Fmally, the court had before It uncontradIcted eVIdence that 

Dr WIlkms mIsunderstood IndIa's medIcal hIstory when basmg her opimon on the 

understandmg that IndIa had survIved pnor sIgnIficant events In fact, IndIa had 

expenenced no such pnor events 

In short, beyond her admItted lack of quahficatIOns, Dr WIlkms' testlmony IS 

WIthout any medIcal baSIS, IS contrary to current medIcal understandmg, and rehed on an 

mcorrect patient hIstory It has no mdicia of rehabIhty and was properly excluded by the 

tnal court 

3 The tnal court applIed the proper standards m revlewmg and 
ultimately excludmg Dr WIlkms' opmIOns 

Should the court find that the Graves have not waIved theIr argument raIsed m 

support of Dr WIlkms' testlmony, the argument also falls on ItS ments The Graves 

argue WIthout any support that medIc me IS not SCIence and that the Councli factors thus 

cannot be used to test the rehabIhty of her testlmony They offer no defimtlon of 

"SCIence" nor do they provIde any explanatIOn of why Dr WIlkms' testImony IS not 

sCIentlfic Moreover, they argued to the tnal court that Dr WIlkms "understands the 
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medIcal sCience necessary to make an opmlOn m thIS case" Bnef m Support of Experts 

n 1, 3/1/10 Webster's defimtlOn of SCIence mcludes "knowledge possessed or attamed 

through study or practlce," or "knowledge obtamed and tested through use of the 

sCIentlfic method" Webster's ThIrd New InternatlOnal Dictlonary, 2032 (PhIhp Babcock 

Gove et al eds 1993) Beyond thIS apt descnptlOn of medIcal research, the very case on 

whIch the Graves rely for theIr argument that differentlal dIagnOSIS IS a vahd 

methodology descnbes It as "a standard sCIentific techmque of Identlfymg the cause of a 

medIcal problem by ehmmatmg the hkely causes untIl the most probable one IS Isolated" 

Westberry v Glslaved Gumml AB, 178 F 3d 257,262 (4th Or 1999) (emphaSIS added) 

The gatekeepmg role apphes to all expert testImony, sCIentIfic or technIcal State 

v White, 382 S C 265,270, 676 S E 2d 684, 686 (2009) (cItmg Kuhmo Tire) Whether 

one consIders the testImony SCIentIfic or not, the Counczl factors provIde a useful 

framework for analyzmg Dr WIlkms' testlmony and the Graves fall to explam why they 

should not be apphed here 

The Graves' dIfferentIal dIagnOSIS argument also maccurately charactenzes 

WIlkms' opmlOn as a dIagnOSIS Dr WIlkms herself recognIzed she dId not make a 

dIagnOSIS (WIlkms Dep ,R P 10lD, hne 2-p 1011, hne 15 ) 

A dIfferentIal dIagnOSIS IS not a guess or a choosmg of SIdes The cases speak m 

tenns of a "relzable differentlal dIagnOSIS," one where, among other thmgs, the expert 

"must prOVIde reasons for reJectmg alternatlve hypotheses usmg SCIentIfic methods and 

procedures" and the ehmmatlOn of those hypotheses must be founded on more than 

"subjectIve behefs or unsupported speculatlOn" Clausen v MIV New Clarzsa, 339 F 3d 

1049, 1058 (9th Or 2003) (quotmg Claar v Burlmgton N R R Co, 29 F 3d 499, 502 
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(9th elf 1994)) To the extent one can apply a dIfferentIal dIagnosIs framework to Dr 

WIlkms' opmIOn, one finds no mdicia ofrehabIhty She employed no sCIentIfic method 

or procedure and gave no vahd baSIS for reJectmg the hypothesIs that IndIa would have 

dIed m any event She pomted to no research, nor IS there anythmg m Dr WIlkms' own 

expenence, trammg or educatIOn to support her opmIOn Moreover, the bases of her 

opmIOn were, as shown, medIcally and factually wrong, and mconsistent WIth her 

deposItIon testImony that there IS no medIcal SCIence hnkmg ALTEs to SIDS 

Dr WIlkms' opmIOn was neIther a diagnOSIS nor was It rehable Her opmIOn IS 

claSSIc IpSI dlXlt and was properly excluded by the tnal court 

D The tnal court properly excluded Daughenty's and Lively's oplDlOns 

1 The Graves abandoned the argument that Daughenty's and 
Lively's oplDlOns were not SCientific 

The Graves at one pomt questIoned whether the computer expert opmIOns were 

SCIentIfic (PlamtIffs' Supplemental Memorandum, October 23,2009, R pp 219-223), but 

later abandoned the Issue Indeed, the Graves' appeal argument that the tnal court erred 

m applymg State v CounCil to the testImony of theIr computer experts because theIr 

testImony was not SCIentIfic IS dIrectly contrary to what they told the tnal court at the 

heanng on February 4,2010 

But [computer code] hterally, Judge, IS a SCIence and a language that I'm 
not adequate to explam And so, I thInk we have, Judge, a battle of 
SCIentIfic experts that I know aren't talkmg over your head, but Judge, 
they are talkmg way over my head 

(Transcnpt of Heanng 2/4110, R P 290, lmes 3-5, R P 293, lmes 3-6 (emphasIs added) ) 

Further, m theIr final memorandum to the court, dated March 1,2010, the Graves argued, 

"A careful readmg of the depOSItion testimony and subsequent affidaVIts shows the 

Defendant IS not only wrong, but clearly does not understand the sCience mvolved m 
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these complex facts" (Bnef Supportmg the Testimony of the PlamtIffs Experts, R pp 

53-54 (emphasIs added)) Thus, when the tnal court Issued ItS order thIS Issue was no 

longer before It, and there are no findmgs on It The Graves dId not raIse thIS Issue m 

theIr Rule 59(e), SCRCP motion, and It IS therefore not preserved for reVIew by thIS 

Court IOn Inc v Town of Mt Pleasant, 338 S C 406, 422, 526 S E 2d 716, 724 

(2000) 

The argument that the Graves' computer expert opmlons should have been 

exammed by the tnal court as opmIOns the result of "reasonmg to the best mference" IS 

also new and was not ruled on by the tnal court In theIr October 23, 2009, 

memorandum, where they argued that the opmIOns were not sCIentific for purposes of 

State v Counczl and State v Whlte, the Graves offered the tnal court no framework by 

WhiCh to analyze the expert opmIOns They refer m that memorandum to theIr July 15, 

2009, memorandum opposmg exclUSIOn of the experts A reVIew of that memorandum 

reveals other arguments but not the one they advance here ThIS argument was neither 

raised nor ruled on below and IS thus Improperly raised for the first tIme here 

2 The tnal court was correct m applymg the Counctl factors 

The State v Councll mqumes fit the opmIOns offered to the court here and were 

properly applIed Not only dId the Graves tell the tnal court the computer Issues were 

sCIentIfic, but the arguments supportmg the applIcatIOn of the Counczl factors m Watson 

to Dr WIlkms apply With equal force to Daughenty's and LIVely's testImony Moreover, 

the court had before It Dr Pressman's uncontradicted opmIOn that the sCIentIfic method 

of testmg to prove a hypotheSIS IS reqUIred m computer engmeenng, thus rendenng 

appropnate at least that portIOn of the Councll mqUIry (Pressman Aff ~~ 4 0-7 0, 13 0-

140, R pp 580-582) The Graves offer no cogent reason why the Councll standards 
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should not have been apphed by the tnal court 

3 Daugbenty's and Lively's opInIOns were properly excluded 
under CouncIl 

The Graves do not argue that eIther the deposItion or the affidavIt verSIOns of theIr 

computer expert opmIOns can survIve apphcatIOn of the Counczl factors and thus have 

waived that Issue as well A bnef reVIew of the apphcatIOn of those factors shows why 

the opmIOns fail that mqmry 

The experts' methodology of relymg on unproven anecdotal complamts rather 

than dIrected testmg of the suspect code paths has not been pubhshed or peer revIewed, 

has not been shown to have been applIed before to computer software, and has sIgmficant 

quahty control Issues Among these problems IS that none of the complamts, the method, 

or the conclusIOns have been tested Further, these experts consIdered part, rather than 

all, of the eVIdence, and theIr opmIOns are unsupported by the hterature m theIr field 

TheIr opmIOns that the code IS per se unrehable due to use of Go To statements and ItS 

alleged spaghettI code structure IS hkewise unpublIshed, not peer revIewed, not shown to 

have been apphed before, IS subject to sImIlar qualIty control Issues, and, agam, has no 

support m the hterature, WhICh states for example that although Go To statements can 

cause Issues, properly used they can make software perform better (R pp 1826-1830) 

(notmg that GoTo's use m "C" language (a dIfferent language than Assembly, the 

language used III the momtor) can but WIll not always undermme the code and 

recogmzmg the benefits of usmg GoTo statements m "C" language m certam mstances ) 

(See also Pressman Aff ,-r,-r 9 0-12 0, R pp 581-582) 

In analyzmg the relIabIlIty of an expert's testimony, the "key questIOn" IS 

"whether It can be (and has been) tested" Daubert v Merrell Dow Pharms , 509 US 
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579, 593 (1993) South Carolma cases are m accord See e g Watson v Ford Motor 

Co LIke the expert m Watson, Daughenty and LIvely contend that the code could not be 

tested to find the problem they claim eXIsts In fact, no code of any complexIty can be 

exhaustIvely tested (see e g , General Pnnclples of Software ValIdatIOn Fmal Gmdance, 

R p 1825), but testmg to find a specIfic problem IS a dIfferent matter Dr Pressman's 

affidavIt pomts out that a test dIrected to the alleged defect should be fairly easy to 

construct (Pressman Aff ~11 0, R P 582) No expert IdentIfied by the Graves cIted any 

authonty that dIrected testmg would not work (See Pressman Second Supplemental Aff 

~~ 5 0-9 0, R pp 587-588) Indeed, m hIS depOSItIOn m the Smzth case, LIvely said he 

could test the software for the defect m the same manner Pressman advocated (Compare 

LIvely Dep (Smzth), R p 963, lme 14-p 965, lme 4, wzth Pressman Aff (9/1/09) ~ 9 0, 

R P 585 (both advocatmg black box and whIte box testmg) ) 

4 The experts' opmlOns are also untenable under a best mference 
review 

To relIably reason to the best mference, an expert 

must prOVIde objectIve reasons for elImmatmg alternatIve causes 
Furthermore, the mference to the best explanatIOn must first be m the range 
of pOSSIble causes, there must be some mdependent eVIdence that the cause 
IdentIfied IS of the type that could have been the cause But more than 
mere pOSSIbIlIty, an mference to the best explanatIOn for the cause of an 
accIdent must elImmate other pOSSIble sources as hIghly Improbable, and 
must demonstrate that the cause IdentIfied IS hIghly probable 

Bllier v AD Smzth Corp 400 F 3d 1227,1237-38 (10th Clr 2004), see also Clausen v 

MIV New Carzssa 339 F 3d 1049, 1058 (9th Clr 2003) ("The expert must prOVIde reasons 

for rejectmg alternatIve hypotheses 'usmg sCIentIfic methods and procedures' and the 

elImmatIOn of those hypotheses must be founded on more than 'subjectIve belIefs or 

unsupported speculatIOn "') (quotzng Claar v Burlzngton N R R Co, 29 F 3d 499, 502 
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(9 th Clr 1994)) The Graves' experts' analyses do not meet thIS reqUIrement TheIr 

reasons for acceptmg the Graves' claIms over the momtor log were not objectIve An 

expert's Job IS to prove a faIlure, not start wIth the assumptIOn of a faIlure and use that as 

a baSIS for hIS opmIOn, and such an opmIOn IS excludable as unhelpful to the Jury under 

Rule 702, SCRE See e g Clark v Takata Corp, 192 F 3d 750, 757 (7th Clf 1999) 

("SImply put, an expert does not assIst the tner of fact If he starts hIS analysIs based on 

the assumptIOn the product faIled (the very questIOn he was called upon to resolve) ") 

Such an opmIOn should also be excluded as mvadmg the provmce of the Jury State v 

Morgan, 326 S C 503, 485 S E 2d 112 (Ct App 1997) (reversed m part by State v 

Whzte, 382 S C 265,273,676 S E 2d 684, 688 (2009) (Assessment of wItness credIbIlIty 

IS for the tner of fact, not for experts) 

These experts also formed theIr conclUSIOns wIthout understandmg the log 

showed that the alarm was actually heard, and refused to re-assess theIr opmIOns after 

learnmg thIS Instead Daughenty changed hIS opmIOn of the log to SUIt theIr pnor 

conclUSIOn, and Pamter sImply chose to beheve the Graves over the log Moreover, the 

experts had no basIs on whIch to rule out mIsreportmg by the Graves The experts' 

rehance on a group of other, unvenfied complamts about AMI momtors (makmg the 

sImIlanty of them to the Graves' alleged faIlure unclear at best) was hkewIse not 

ObjectIve Daughenty and LIvely mcorrectly thought or Ignored whether the complamts 

were proven faIlures Furthermore, the court dId not find the complamts to be deservmg 

of rehance under Rule 703, SCRE Jamzson v Morns, 385 S C 215, 228 684 S E 2d 

168, 175 (2009) Fmally, the experts conducted theIr analyses based on partIal 

mformatIOn and the mIsunderstandmg that the EMT saw the mom tor hghted but not 

29 



alarmmg 

The experts' wIllmgness to Impugn the software wIthout understandmg the 

product, wIthout meetmg the software engmeenng standard of testmg, and m the face of 

extensIve testmg contradIctmg theIr opimons further underscores the unrehabIhty of theIr 

reasonmg to an mference as urged by the Graves Fmally, as argued elsewhere, the 

opmIOns were rendered subjectIve and unrehable by the experts' selectIve use of facts 

rather than the entIre record to arnve at theIr opmIOns 

The Graves argue that, under Bztler testmg was not reqUIred, but m that case an 

explosIOn confirmed that a faIlure occurred and the alleged faIlure mechamsm was a 

well-known problem Testmg thus was not reqUIred to prove the underlymg faIlure or 

potentIal cause In the mstant case, however, the fact of a faIlure IS far from certam, nor 

IS there a recognIzed mode of faIlure If one assumes the alarm faIled The Bztler court 

hkely would require that the Graves' computer expert opmIOns be proved by testmg 

"When an expert proposes a theory that modIfies otherwIse well-estabhshed knowledge 

we would expect the Importance of testmg as a factor m determmmg relIabIlIty to be at 

Its hIghest" Bztler at 1235 

WIth no mdicia of rehabilIty, the tnal court properly excluded Daughenty's and 

LIvely's opmIOns 

E The tnal court properly excluded Pamter's testimony 

CAS dId not questIOn the general quahficatIOns of the Graves' expert bIomedIcal 

engmeer, Frank Pamter Pamter offered two baSIC opmIOns m thIS case (1) that the 

momtor faIled on the mght IndIa dIed, and (2) that the momtor software IS defectIve m 

some manner 

30 



1 Pamter's opmlOn that there was a failure lacks any objective 
basIs 

Pamter admItted at deposItIon that hIS opmIOn that the momtor faIled on Apnl 11, 

2004, was based solely on the Graves' testImony that It failed (Pamter Dep ,R P 990, 

hnes 15-17) He came to thIS opmIOn before bemg aware that the momtor recorded the 

alarm soundmg (Id at R p 978, hne 19-p 979, hne 5) When he learned thIS dunng hIS 

deposItIon, he acknowledged that eIther the log was wrong or the Graves were wrong (zd 

at R P 978, hnes 1-15), but sImply chose to beheve the Graves over the mom tor log 

(Id at R p 978, hne 16-p 979, hne 12) ThIs subjectIve opmIOn meets no recognIzed 

reqUIrement of a rehable expert opmIOn and the tnal court properly exercIsed ItS 

dIscretIon m excludmg It 

2 Pamter's opmlOn contams no mdlcla of relIabilIty 

Pamter's opmIOn that the software m the momtor IS defectIve was based on complamts 

receIved by CAS and the pnor owner of the AMI product lme and on hIS subjectIve 

declSlon to accept the Graves' testImony that the alarm dId not sound To show 

admlsslblhty of other SImIlar events, "[a] plamtIff must present a factual foundatIOn for 

the court to determme that the other accIdents were substantIally SImIlar to the accIdent at 

Issue" Watson v Ford Motor Co Although the court adVIsed the Graves that they 

needed to make a showmg ofrehablhty (Transcnpt 2/4/10, R P 358, hne 18-p 360, lme 

2), they never sought to show that these complamts were admISSIble eVIdence, or that 

theIr expert could rely on these complamts under Rule 703, SCRE "Under Rule 703, 

SCRE, an expert may rely on madmlsslble eVIdence If the tnal Judge 'exammes the 

rehablhty of the madmlsslble eVIdence and excludes opmIOns not deservmg of rehance m 

the speCIfic mstance and/or those that rely on grossly unrehable data '" Jamzson v 
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Morns, 385 S C 215, 228 684 S E 2d 168, 175 (2009) (cItmg Kaye, Bemstem and 

Mnookm, The New Wigmore Expert EVidence § 36 la (2004)) Indeed, Pamter 

admItted that he mcluded complamts unless he had enough mformatIon to exclude them 

(Pamter Dep, R p 989, hnes 5-8), an approach contrary to what eVIdentIary law 

reqUIres Watson V Ford 

Had they been able to make a Rule 703, SCRE, showmg, the madmissible 

complamts would not be eVIdence of a fmlure, but only an explanatIOn of how the expert 

reached hIS determmatIon The rule does not render admIssIble otherwIse madmissible 

hearsay Jones V Doe 372 S C 53,62-63,640 S E 2d 514,519 (Ct App 2006) 

Moreover, none of these complamts has been proven and many of them are 

clearly dIfferent than the complamt m thIS case Pamter admItted that at least some of the 

complamts were more hkely hardware problems and as to others he could not tell 

whether the alleged malfunctIOn was caused by hardware or software (See e g , Pamter 

Dep, R p 986, hne 4-p 989, hne 8) Most Importantly, Pamter had not located the 

alleged defect (ld at R p 967, lInes 20-22), nor had he establIshed what combmatIOn of 

mputs could tngger the alleged defect (Id at R p 972, hnes 5-8) Pamter thus could not 

say that causatIon many of the complamts was SImIlar to causatIOn m the Graves' alleged 

fmlure ThIS opmIOn was msufficient to prove the allegatIOn of a defect 

Indeed, Pamter admItted that he dId no more than construct a hypotheSIS (Id at 

R p 973, hne 20-p 974, lme 9) He dId not examme the code for defects (ld at R p 

969, hnes 6-11), and conducted no expenmentatIon that confirmed hIS hypotheSIS (Id at 

R p 968, lInes 9-12) The mom tor operated properly m the lIttle testmg he dId (Id at 

R p 968, lInes 1-12) Pamter rehed only on hIS own trammg and CIted no authonty that 
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supports hIS method or hIS concluSIOn (Id at R p 984, hne 21-p 985, hne 7) HIS 

method does not lend Itself to determmmg a rate of error Id Pamter cIted no pnor 

pubhcatIOn where he or anyone else has employed hIS method m other SItuatIOns Id 

Further, Pamter made no efforts to conduct any kmd of quahty control relatmg to 

hIS opmIOn For example, beyond relymg on unproven complamts, Pamter dId not 

determme the statIstIcal sIgmficance of the number of complamts m connectIOn WIth the 

number of AMI momtors m use He also dId not know how the number of complamts 

regardmg the AMI mom tors compared WIth those expenenced by other mom tor models 

or manufacturers (Id at R p 982, lme 24-p 983, hne 10) For the same reasons, 

Pamter's opmIOn IS unrehable when exammed under any other reasonable test of 

rehabIhty 

LIke the opmIOns of Daughenty and LIvely, Pamter's opmIOn IS no more than an 

unproven SUspICIon Such an opmIOn IS "speculatIve, theoretIcal, and hypothetIcal" and 

amounts only to "guesses and speculatIOn" Jackson v Bermuda Sands Inc, 383 S C 

11, 17-18, 677 S E 2d 612, 616 (2009) The tnal court thus properly exerCIsed ItS 

dIscretIon m excludmg Pamter's testImony 

F The tnal court also properly excluded the expert testImony under 
Rule 403, seRE 

"Unfair prejudIce means an undue tendency to suggest [a] deCISIOn on an 

Improper basIs" State v Holland 385 S C 159, 171, 682 S E 2d 898, 904 (Ct App 

2009) (quotmg State v Gzlchrzst, 329 S C 621, 627, 496 S E 2d 424, 427 (Ct App 

1998)) The determmatIOn of whether the danger of unfair prejUdICe outweIghs the 

probatIve value of eVIdence must be based on the entIre record and WIll turn on the facts 

of each case Id (quotmg State v Lyles, 379 S C 328, 338, 665 S E 2d 201, 206 (Ct 
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App 2008)) ThIS Court reVIews a tnal court's declSlon regardmg the admIssIbIlIty of 

eVIdence under Rule 403 pursuant to the abuse of dIscretIOn standard and must gIve great 

deference to the tnal court's judgment Id 

Even If otherwIse admISSIble, the prejUdICIal effect of computer experts' 

testImony, based as It was on the Graves' say-so, unproven and unrelated complamts, and 

hypotheses rather than proof, outweIghed ItS probatIve value and was properly excluded 

as an exerCIse of the court's dIscretIOn The prejUdICe mherent m Dr WIlkms' opmIOns, 

based on mcorrect facts her own say-so lIkeWIse outweIghed any probatIve value and was 

properly excluded 

III The tnal court properly excluded affidavits of Daughenty and Lively filed 
after CAS moved for summary Judgment because those affidavits 
contradicted the experts' depositIOn testimony on Issues cntlcal to the case 

A Daughenty and Lively changed their opmlOns after CAS filed Its 
summary Judgment motion 

ConsIderatIOns for whether an affidavIt should be excluded as a sham are found m 

the case of Cothran v Brown, 357 S C 210,592 S E 2d 629 (2004) Those consIderatIons 

are (1) whether explanatIOn IS offered for the contradIctory statements, (2) the Importance 

to the lItIgatIOn of the facts about whIch there IS contradIctIon, (3) whether the non-

movant had access to thIS fact pnor to the preVIOUS sworn testImony, (4) the frequency 

and degree of vanatIOn between statements m the prevIOUS sworn testImony and 

statements made m the later affidavIt, and (5) whether the prevIOUS sworn testImony 

mdlcates the WItness was confused at the tIme Id at 218, 592 S E 2d at 633 Although 

the stnkmg of an affidavIt IS not favored, see ld , when reVIewed m lIght of the Cothran 

gUIdelmes, there can be no doubt that the tnal court correctly excluded the later-filed 

expert affidaVIts m thIS case 
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The Graves argue only that there IS no contradIctIOn between the deposItIons and 

affidavIts Recogmzmg that the expert testImony faIled to show the defect that caused 

the harm, an essentIal element of proof m theIr case, the Graves had to come up wIth new 

expert opmIOns to survIVe summary Judgment The experts do not claIm that they dId not 

have access to all of the needed mformatIOn m advance of theIr deposItIons nor do they 

claIm any confUSIOn, however, the later-filed affidaVIts vary from the earher depOSItIon 

testImony on all sIgmficant Issues 

B Daughenty and Lively gave testimony III an earher case that IS SimIlar 
to their depositIOn testimony here and contrary to the statements 
prOVided III the later-fIled affidaVits 

Daughenty and LIvely were prevIOusly named as experts m a case agamst CAS 

pendmg m Texas, Smzth v CAS Medzcal Systems Inc et al That case alleged that a 

loose lead alarm faIled to sound, leadmg to bram damage m an mfant because the mfant 

allegedly was not bemg momtored whIle havmg an event Daughenty and LIvely were 

deposed m that case m November, 2008 They gave essentIally the same testImony that 

they gave when deposed m thIS case m May of 2009, that an error or "bug" m the code 

caused the alarm not faIl, but that they had not located that bug because the structure of 

the software, WhICh they subjectIvely dubbed "spaghettI code," made It ImpOSSIble to test 

exhaustIvely For example 

Q , really, your Issue with spaghetti code IS III part that If a 
problem IS reported, It's very difficult to find the source for 
that problem, nght? 

A Right 

(Daughenty Dep (Smzth), R p 863, hnes 20-24) (EmphaSIS added) (See also zd at R 

P 861, lme 14-p 862, hne 10, R P 864, hnes 7-12) As a result, Daughenty conceded 

he could not prove or dIsprove the eXIstence of the legal defect that bemg the error or 
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ghtch that caused the alleged failure 

Q Okay And you've ruled out hardware And essentIally with 
respect to software, you've sImply been unable to determme or 
haven't spent the time to ascertam whether or not, m fact, 
there IS a defect m the software m that module which controls 
the loose-lead alarm, true? 

A True It's ImpossIble because of the astronomical number of 
paths through the code 

(Id at R p 865, hnes 14-21 ) (EmphasIs added) 

Q All nght Now, WIth respect to -- IS It fair to say, SIr, that you, 
sIttmg here today, based upon all the facts and mformatIOn 
that you know m thIS case, can neither prove or dIsprove the 
eXIstence of a software glItch or a software bug that played 
any part m the events of the evenmg m questIOn? Is that faIr to 
say? 

A Yes 

(Id at R p 868, lme 20-p 869, lme 2 See also zd at R p 860, lmes 1-6, R p 866, lme 

13-p 867, lme 7) Nowhere m his depOSItion dId Daughenty say the structure of the code 

caused a failure, nor dId he even mentIOn GoTo statements, whIch he claims are the 

pnmary problem WIth the code m hIS post-Graves depOSItion affidaVits 

Daughenty's depOSItIOn testImony m the mstant case was the same as m Smzth 

The Graves quote from Daughenty's depOSItIon by selectmg two ambIguous exchanges 

Aware dunng the depOSItIon of these unclear exchanges, at the very end of the depOSItIon 

counsel for CAS had Daughenty clanfy hIS opmIOns on the code m an exchange free of 

ambigmty 

BYMR DuBOSE 

Q I want to make sure I understand one thmg you told hIm directly m the 
context of what we've been talkmg about this afternoon Assummg the 
correctness of your testImony that thIS code IS too convoluted -­
spaghettI code, to use your term -- as I understand your testimony, 
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that In and of Itself would not cause the alarm to faIl It was a bug 
withIn the code that would have had to cause the alarm to actually 
not sound when It should have Do I understand that -- did I get that 
right? 

A Yes, that's correct 

Q But It's the bug and not the spaghetti code Itself that actually causes 
the computer to malfunctIOn? 

A That's correct 

Q Okay And so you could have spaghetti code that's much worse than 
thiS, but If It managed to be perfectly Written without a bug In It, then 
It would functIOn fine? 

A Yes, and that's pOSSible with simple deVices But when you get to 
code that's the SIze It'S Impossible to test thoroughly enough to rely 
on 

Q But gettIng back to my questIOn, It'S the bug that IS the cause of the 
malfunctIOn In a computer -

A That's-

Q -- not the method, the general method In which the code IS 
structured? 

A That's correct 

Q Okay 

A But good desIgn leads to fewer bugs Poor desIgn leads to more bugs 

MR DuBOSE I don't have anythmg further Thank you 

MR WINSLOW I guess we're done 

(Daughenty Dep, R p 856, lme 18-p 858, lme 22) (emphasIs added) Moreover, 

Daughenty was fully prepared to testify (ld at R p 827, lme 18-p 828, lme 5), and gave 

hIS complete opmIOns dunng the depOSItion (Id at R p 853, lme 21-p 855, lme 12) 

Daughenty also stated m Smlth that all of hIS opmIOns and bases for them had been 
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covered (Daughenty Dep (Smlfh), R p 870, hnes 6-14 ) 

1 DaugherIty's first affidavit sought to change his deposItion 
testimony III material ways 

In hIS first affidavIt, Daughenty dIrectly contradIcted hIS deposItIon opmIOn that a 

bug m the code caused the alarm not to sound and that GoTo statements m the code and 

the code structure generally were not the cause of the alleged failure, but only made the 

bug harder to find HIS new opmIOn was that the use of Go To statements m the AMI 

mOllItor code created a "structural error" m the code as a whole (Daughenty Aff ~ 16, 

R P 549)7 Daughenty contended that the structural error rather than a bug withm the 

code caused the mOllItor alarm to malfunctIOn (Id at ~~ 16, 19-22, R P 549-550) The 

term "structural error" was new, and the opmIOn that an error m the structure of the code 

could cause a malfunctIOn dIrectly contradIcted hIS deposItIon testImony 

Daughenty's affidavIt mcludes other contradIctIOns At hIS depOSItIon, 

Daughenty was certam that the alleged malfunctIOn of the mOllItor was the result of a 

computer "bug," a portIOn of the code that had been mIswntten SpaghettI code made the 

problem more dIfficult to find, but the bug Itself had to be located to find the problem m 

the code that caused the malfunctIOn (Id at R p 832, hnes 16-24 See also ld at R p 

856, hne 20-p 857, hne 20, R P 20, lInes 1-16 (emphaSIS added) ) 

Although at depOSItIon he claimed that the code was too complIcated to examme 

m ItS entIrety, m hIS affidaVIt Daughenty stated that he has exammed the code for errors 

or bugs "and none has been found" (Daughenty Aff ~ 17, R P 549) ThIS also 

contradIcted what counsel had wntten the court on Apnl 3, 2009, to the effect that 

Daughenty had found some of the errors but needed more tIme to find the rest 

7 ThIS Daughenty affidaVIt was supphed WIthout paragraph numbers but numbers are 
used here to sImphfy naVIgatIOn through the affidaVIt 
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(Transcnpt 2/4110, R P 295, hne 14-p 296, hne 18, Wmslow letter Apnl 3, 2009, R P 

1013) At depositlon, Daughenty dId not testlfy that the structure of the code could cause 

a fmlure, nor dId he say use of GoTo statements could cause a fmlure 

In hIS depositlon, Daughenty dIscussed that GoTo statements were not favored by 

some code wnters but then clearly stated that, m thIS code, even If excessIve, they would 

not cause the alleged malfunctIOn, they Just made the bug harder to locate 

Q Is that another way of savmg that they dIdn't cause the problem here to 
the extent that there mIght have been one, they Just make It harder to find 
the problem If there IS one? 

A That's nght 

(Daughenty Dep, R p 852, hnes 13-17 See also zd at R p 851, hne 21-p 852, hne 

12 ) 

Daughenty recogmzed that NEe, the manufacturer of the processor used m the 

AMI, specIfically allowed the use of GoTo statements and that they were an "optIOn" m 

wntmg code for that processor (Id at R p 849, hne 9-p 850, hne 7) He further 

testIfied that m places GoTo statements could make the code' a lot SImpler," and that It 

was not "a hard and fast rule" that GoTo statements rendered code unstructured, but he 

dId advocate hmited use of them (Id at R p 850, hne 2-p 851, hne 16) Daughenty 

also testlfied that the use of Assembly language was proper for thIS apphcatlon 

(Daughenty Dep , R P 847, hnes 16-19) In paragraph 21 of hIS affidavIt, however, 

Daughenty made a 180 degree tum when he stated "These GoTo statements are defectlve 

and not fit for use wIth thIS devIce" (R p 550) 

Daughenty's affidaVIt offered as hIS exhIbIts 5 and 6 excerpts from two texts that 

he charactenzed as "recogmtIOn of the dangers of GoTo statements and theIr effects," but 
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these texts both cover wntmg m a computer language called "c" The authors do not 

dISCUSS whether GoTo statements are appropnate m Assembly language Moreover, both 

of these authonties allow for the use of GoTo statements at times (See e g "C By 

DIssectIOn, R P 1829, see also excerpt from Knuth, "Structured Programmmg wIth go to 

Statements," 1974, R P 1838) ("What I am really domg IS stnvmg for a reasonably well 

balanced viewpomt about the proper role of GoTo statements I argue for the elimmatIOn 

of Go To's m certam cases and for theIr mtroductIon mothers")) Knuth also notes that a 

wnter named DIJkstra, relied on by both Daughenty and LIvely, "recently wrote the 

followmg 'Please don't fall mto the trap of belIevmg that I am ternbly dogmatIc about 

(the GoTo statement) I have the uncomfortable feelmg that others are makmg a religIOn 

out of It " Id Smce GoTo statements can be harmful only If mIsused, the blanket 

statement by Daughenty that they not be used at all IS overbroad and fails, once agam, to 

Identify the defect that caused the alleged failure 

In short, Daughenty contradIcted hIS deposItIOn testimony regardmg the 

appropnateness of usmg GoTo statements m the momtor software, cIted texts that dId not 

support hIs opmIOn, and failed to adVIse the tnal court that there IS, at a mmimum, a 

substantial split m authonty regardmg the use of GoTo statements 

2 Daughenty fully examIned the code pnor to gIVIng hIS 
deposItIOn testImony In thIS case 

Although Daughenty repeated acknowledged m Smzth that he could not IdentIfy 

the cause of the alleged failure, m the eIght months between that deposItIOn and the 

experts' deposItIOns m thIs case, Daughenty's and LIvely's opmIOns dId not change, 

although they clearly had the time to do more work Moreover, at the Smzth deposItIOn, 

Daughenty had before hIm the very pnntout of the code that by affidaVIt he claimed 
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shows the errors on Its face 

Q In front of you here on the table, IS that --
IS that the pnntout of the code for the AMI --

A Yes 
Q -- medIcal deVIce? 

(Daughenty Dep (Smzth), R p 862, lInes 11-14) The GoTo statements Daughenty by 

affidavIt IdentIfied as defects (see "Led alarm asm WIth Go To Statements HIghlIghted," 

R pp 1093-1107),8 appear on numerous pages of the code pnnt-out, so Daughenty had 

to have seen them when he was dIagrammmg the code, as he dId9 before hIS depOSItIon m 

the Smlth case (See Flow Chart, R p 1017) 10 

Instead, the exhIbIt "Ledalarm asm Module WIth GOTO Statements HIghlIghted," 

never appeared m the record before Daughenty attached It to hIS Apnl 17, 2009, 

affidaVIt (Daughenty Aff, R pp 546-552) It IS not m the Smlth record and It dId not 

appear m thIS case untIl after CAS moved for summary Judgment Only m response to 

that motIon dId Daughenty need to dIscover the GoTo statement was the cause of all of 

the problems and hIghlIght them on the code pnnt-out 

Daughenty offered no explanatIOn why, m revIewmg and dlagrammmg the code 

mitIally for Smlth and dunng hIS depOSItIons m thIS case, where he SaId he was fully 

prepared to be deposed and gave all of hIS opmIOns, he never gave thIS essentIal opmIOn, 

8 The Graves' ExhIbIt 4 begms WIth an unsworn statement by Daughenty It IS essentIally 
the same as portIOns of hIS contested affidaVIts 
9 Daughenty and LIvely deSIgnated all of the uncondItIonal branchmg statements m the 
momtor code defectIve WIthout benefit of any testmg to determme If anyone or all of 
them actually work properly, rendenng theIr affidaVIt opmIOns unproven hypothesIs and 
thus unrelIable under SCRE 702 (See "Other Modules WIth GoTo Statements 
HIghlIghted," R pp 1108-1116) 
10 The convoluted flow chart IS a rough draft (Daugherty Dep ,R P 825, lme 22-p 826, 
lIne 3), and could be sImplIfied (Pressman Supp Aff ~~ 2 0-3 0, R P 584, LIvely Dep 
R p 950, lme 19-p 951, lIne 8) 
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the opmIOn that was the very purpose of the deposItIons Nowhere m eIther deposItIon 

dId Daughenty say the faulty desIgn was the most hkely cause of the alleged alarm 

fmlure, as he later attested To the contrary, as shown, he repeatedly smd the desIgn was 

not the causatIve defect, but Just made that defect harder to find, and that he had not 

found the cause Daughenty also offered no explanatIOn of how he came to hIS GoTo 

revelatIon after so long In Daughenty's post-deposItIon affidavIts the tnal court was 

faced wIth new opmIOns promulgated wIthout explanatIon to aVOId summary Judgment 

The court properly struck them under Cothran v Brown, 357 S C 210, 592 S E 2d 629 

(2004) 

3 Daughenty reversed hIS testImony on the momtor log 

At deposItIon, Daughenty testIfied that he could not say more hkely than not that 

the loggmg functIOn ever malfunctIOned (Daughenty Dep , R P 838, hnes 14-21) In 

paragraph 25 of hIS affidavIt, however, WIth the pressure of summary Judgment upon the 

Graves, Daughenty's opmIOns changed to "It IS certam that the logs are not rehable" (R 

p 551 ) He dId not base thIS on new mformatIOn from further study or from testmg of the 

code, the only new factor was hIS new opmIOn that the unstructured archItecture of the 

code as a whole caused malfunctIOns 

4 Daughenty's affidavit OpInIOn was rendered on short notice 

The Graves argue WIthout CItatIOn that Daughenty labored over hIS new opmIOn 

for a year At the March 17,2009, heanng the Graves were gIVen 30 days to provIde any 

addItIonal expert opmIOns On Apnl 3, 2009, the Graves wrote the court askmg for an 

extensIOn of the 30 days, tellmg the court that theIr experts were busy WIth final exams, 

and statmg further 

They have begun the process of pullmg out the bad code, but have asked 
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If I would be able to obtam a contmuance to further test and study thIs 
software WhIle the experts understand the urgency of complymg wIth the 
Court's rulmg, they are askmg for addItional tIme to work on these Issues 
as well as prepare for final exams They are askmg for an addItional 60 to 
90 days m order to complete final exams and fimsh dIssectmg the code 

(Wmslow Letter to Court, Apnl 3, 2009, R P 1013) When the court dId not grant the 

requested extenSIOn, the Graves had to provIde an opmIOn m less than 14 days The 

result was Daughenty's first affidaVIt, dated Apnl 17, 2009 Not only dId what 

Daughenty wnte m the affidaVIt contradIct hIS deposItion testlmony, as shown, but It also 

contradIcted what counsel advIsed the court about the work the experts were domg 

Daughenty dId not "pull out bad code" nor dId he test the software Instead, he 

hIghlIghted one specIfic mstructIOn m the wntten verSIOn of code each time It appeared 

and constructed an argument to support what he had done If these Go To statements 

were truly a problem, Daughenty's work m highlIghtmg the GoTo statements m the code 

IS somethmg he reasonably would have done before hIS November 2008 deposItIOn m the 

Smlfh case Smce hIghhghtmg them could have only taken a matter of mmutes, thIS 

could not have been the work counsel told the court he had begun but needed up to three 

more months to complete The court expressed concern about thIS mconsistency at the 

February 2, 2010, heanng (R p 295, lme 14-p 296, lme 18), but the Graves failed to 

offer any explanatIOn for It 

In hIS second affidaVIt, dated February 2, 2010, Daughenty repeated hIS changed 

opmIOns set forth m hIS ongmal affidaVIt and tned to bolster hIS claim that the code was 

untestable by takmg part of Dr Pressman's text book out of context (Daughenty Aff 

2/2/10 at ~ 5, R P 565, Pressman Suppl Aff 2/3/10 at ~~ 20-90, R pp 586-588) 

Most notable m thIs affidavIt, however, IS Daughenty's advocacy agamst CAS, 
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repeatedly callmg It "clearly neghgent," "mcredlbly neghgent," and charactenzmg Its 

conduct m not findmg the alleged error, WhICh Daughenty also has not found, as 

"deplorable" The tnal Judge noted the fact that Daughenty had crossed the hne from 

objective expert to bIased advocate (Order, R pp 1, 7) Daughenty also was 

ImpermIssIbly statmg legal conclUSIOns See, e g, Hermztage Indus v Schwerman 

Truckzng Co, 814 F Supp 484,485 (D S C 1993) 

5 Daughenty's thIrd affidaVIt added further lDconsistency 

As ExhIbIt 6 to theIr March 1, 2010, memorandum, the Graves prOVIded the court 

WIth a thIrd affidavIt from Daughenty (R pp 595-597) In thIS affidaVIt, Daughenty 

retracted earlIer opmIOns regardmg the alleged faIlure of the loggmg functIOn of the 

momtor, spaghettI code, and GoTo statements, and failed to explam how hIS two opmIOns 

are actually the same In hIS thIrd affidaVIt, Daughenty wrote that It IS ''posszble that the 

loggmg functIOn mIght not be called ," that raw events "may not have been handled 

properly after loggmg," and that the events "may be unrehable If the deVIce dId not create 

the log accordmg to the speCIficatIOn "Daughenty offered no mdicatIOn of the degree 

of hkehhood of one, much less all, of these failures actually occurrmg Id Although not 

dIscussed m the orders on appeal, these new opmIOns are not stated WIth suffiCIent 

certamty to be admIssIble, leavmg the tnal court WIth no admIssIble opmIOn (or 

mconslstent and thus madmlsslble opmIOns) that the loggmg operatIOn of the momtor 

malfunctioned 

6 LIvely's affidaVIt changed hIS testImony 

LIvely also sought to change hIS depOSItIOn testimony by way of later affidavIt 

He said at depOSItion that use of GoTo statements caused the code to be spaghetti code 

(LIVely Dep , R P 958, hnes 5-7), but rejected the Idea that the spaghetti code structure 
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caused the alleged alann failure He stated mstead that there had to be a software failure, 

an error m the code, that was causmg the malfunctIOn (Id at R p 952, lme 8-p 593, 

lme 12) Rather than the structure causmg the malfunctIon, he complamed only that It "IS 

preventmg me from findmg the problem and fixmg the code" (Id at R p 952, hnes 11-

18 )11 LIvely had not looked for nor had he found the alleged software error, nor had 

anyone else found It to hIS knowledge (Id at R p 952, lIne 18, R P 956, lme 16-p 957, 

lme 1) In the Smzth case, LIvely hkewlse testIfied that they had not found any specIfic 

problem m the code that cause the alleged alann failure (LIvely Dep (Smzth), R p 960, 

lme 13-p 961, lme 12 ) 

After CAS filed ItS summary Judgment motIon, however, LIvely contradIcted hIS 

depOSItIon testImony, for the first tIme makmg statements such as "[m]y reVIew of the 

relevant matenal has led to my opmIOn that the 'spaghettI code' IS a dIrect cause for the 

alann to malfunctIOn" (LIvely Aff 3/13/09, ~ 12, R P 576) These claims, repeated 

throughout hIS affidaVIts, contradIct not only hIS specIfic deposItIon opmIOn that spaghettI 

code only made the error harder to find, but also cannot be reconcIled wIth hIS deposItIon 

admISSIon that he and Daughenty had not found the software error causmg the supposed 

malfunctIOn 

The Graves CItatIOn to LIvely's general deposItIon statements that the software IS 

the problem and that there was error m that part of the desIgn mIsses the pomt That 

general testImony msufficlently IdentIfies the defect that caused the mJury, Just as 

11 Contrary to what the Graves argue on appeal, LIVely dId not say at page 144 of hIS 
deposItIon that Go To statements 'allow the sIgnal to travel an erroneous pathway" 
Instead, he Said that they "cause me to branch throughout the program" whIch IS a 
comment only about structure, not erroneously traveled pathways (R p 958, lmes 8-
10 ) 
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testImony that "the brake system fmled" would be madequate eVIdence of an alleged auto 

brake defect Both experts dId consIstently clmm the problem was the code, but when 

pressed to Identlfy what one mIght call the legal defect, the specIfic error that caused the 

alleged fmlure, they first testlfied that they knew there was a code wntmg error, that the 

problem causmg the alleged malfunctIOn was not the structure of the code or Go To 

statements, and that they had not found the cause LIke Daughenty, after CAS filed ItS 

summary Judgment motIon, LIvely's opmIOns turned 180 degrees 

Faced wIth Daughenty's and LIvely's unexplamed course reversal m response to 

CAS's summary Judgment motlon, the tnal court appropnately excluded the experts' 

affidaVIts under Cothran 

IV The Court Properly Granted Summary Judgment 

A The Graves faIled to present admIssIble eVIdence of prOXImate cause 

As m Watson after exclUSIOn of the Graves' experts, the tnal court was left WIth 

no facts to support a Judgment Although the Graves' allegatIOn of an alarm fmlure 

remamed, there was no proof of a defect, and most cntlcally, m lIght of the exclUSIOn of 

Dr WIlkms' unrelIable opmIOn, no eVIdence as to causatIOn Indeed, the lack of 

admISSIble causatIOn testlmony mandated summary Judgment even If the expert 

testImony as to the mom tor software had been allowed 

B The Graves cannot prove a defect III the AMI momtor solely by 
CIrcumstantIal eVIdence 

The Graves concede that no South Carolma case supports theIr clmm that they can 

prove a product deSIgn defect by circumstantlal eVIdence In Watson v Ford, the Court 

first ImplICItly rejected proof of a defect by testlmony other than expert opmIOn, makmg 

clear that expert testlmony IS requlred "where a factual Issue must be resolved WIth 
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sCIentific, techmcal, or any other specIahzed knowledge" The court went on to hold 

more exphcItly "WIthout such [expert] testimony, respondents faIled to present a case 

for products habilIty We find that the mere occurrence of an accIdent or eXIstence of 

an alleged product malfunctIOn does not establIsh the lIabIlIty of a product 

manufacturer" Watson v Ford Watson thus rejected the cIrcumstantial eVIdence 

argument made by the Graves' counsel m that case, and here, and rejected as well the 

Idea that a stnct lIabIlIty verSIOn of res lpsa [oqUltor mIght be recognIzed The Graves' 

claim of a desIgn defect reqUIred rehable expert testimony of a speCIfic defect and could 

not be proved by cIrcumstantial eVIdence 

The rulmg m Watson was not novel In Shelton v LS&K Inc, 374 S C 294,648 

S E 2d 307 (2007), the court found that the plamtIff faIled to prove her case that a Burger 

Kmg parkmg lot landscape deSIgn was defectIve when she offered no expert testImony on 

proper placement of trees and other deSIgn elements for pedestnan safety Certamly the 

Issue of software deSIgn IS vastly more complIcated than the locatIOn of trees at a Burger 

Kmg and must be proven by relIable expert testimony, partIcularly where not only the 

cause of the alleged malfunction, but the very questIOn of whether a malfunction 

occurred, IS at Issue 

Other cases hold lIkeWIse In Sunvlllas Home Owners Ass n v Square D Co , 

301 S C 330, 391 S E 2d 868 (Ct App 1990), the court upheld a dIrected verdIct for the 

allegedly neglIgent manufacturer-defendant on the Issue of whether ItS CIrCUIt breaker 

faIled due to a defect, explammg "Sunvillas' expert dId not IdentIfy a specific defect m 

the CIrCUIt breaker whIch was the result of a manufactunng error by Square D At most 

the Jury would be left to speculate how Square D faIled to exerCIse due care" 301 SCat 
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334, 391 S E 2d at 870 (emphaSIS added) SubmISSIOn of thIS products habIhty case 

under a stnct habIhty on nothmg but cIrcumstantIal eVIdence would hkeWIse reqUIre a 

jury to speculate as to the defect and, m thIS case, as to claIm of faIlure, as well 

Moreover the Graves's cIrcumstantIal eVIdence IS largely madmIssIble The 

Graves argue that SIX Items of supposed cIrcumstantIal eVIdence support theIr claIm even 

assummg the proper exclusIOn of what they term theIr experts' "specIfic defect claIms" 

CAS does not dIspute that the mom tor was set up properly and that It had power Beyond 

that, however, the Graves rely pnmanly on what they apparently conSIder to be portIOns 

of theIr expert Daughenty's testImony that are not partIcular to IdentIficatIOn of the 

defect, speCIfically the structure of the code so as to allegedly be subject to "external 

mterrupt events," Daughenty's exclUSIOn of other pOSSIble causes, and Daughenty's 

"rehable opmIOn" as to how the momtor log could show that the alarm sounded even If It 

dId not 

The Graves' rehance on thIS testImony overlooks that CAS objected to and the 

tnal court excluded all of Daughenty's opmIOns as umehable and hIS affidaVIt testlmony 

as runnmg afoul of Cothran v Brown LIke the experts excluded m Watson, Daughenty 

(as well as the other experts) were not offered for general testImony on how the mom tor 

software worked They were offered to testIfy that the mom tor was defectIve and how It 

was defectIve Any general opmIOns they had were necessanly mformed by these 

speCIfic conclUSIOns The Graves do not and cannot explam how the opmIOns could be 

properly excluded yet stIll support a cIrcumstantIal eVIdence case 

The Graves seem to argue m favor of a rule that would admIt an expert's negatIve 

comments about a product even where that expert could not meet the threshold oblIgatIOn 
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of IdentifYIng a defect or the test of relIabIlIty The danger of allowIng one clothed wIth 

the authonty of an expert to mahgn a product, In essence testifYIng wIthout proof of an 

actual defect, about what mlght happen, vIOlates at least Rules 401 and 403, SCRE One 

need to look no further than the passages quoted by the Graves to see that Daughenty's 

and PaInter's external events testimony was by theIr own admIssIon stnctly a pOSSIbIlIty 

and not more lIkely to happen than not Nowhere dId any expert Identify a condItion 

where an external event more hkely than not dId or even could Interrupt the processmg 

CAS has found no precedent that would exclude an expert's OpInIOnS as unrehable yet 

allow Into eVIdence the faulty reasonIng by whIch he arnved at hIs conclUSIOn 

AddItionally, Daughenty's analYSIS excludIng other possIble causes was, as shown 

above, deeply flawed 

Stnpped of the excluded testimony of the experts, the InconclusIve testimony of 

the other WItness In the house, and the testimony of the EMT who dId not remember what 

she saw, the cIrcumstantial eVIdence case bolls down to the Graves' claim that the alarm 

malfunctioned ThIS IS merely the product faIlure allegatIOn of the complaInt, whIch 

under Rule 56, SCRCP, and settled law IS not sufficIent support for an opposItion to a 

Rule 56 motion George v Emplre Flre & Manne Ins Co, 344 S C 582, 593, 545 

S E 2d 500, 505 (2001) (party opposmg summary Judgment cannot sImply rest on mere 

allegatIOns or demals contaIned m pleadIngs) AssumIng the Graves' claim can be 

consIdered, however, It IS eVIdence only of whether there was a failure, not the cause of 

the failure 

In Sunvlllas (unhke here) there was no doubt that the product failed The Issue 

was whether the failure was due to a defect WhIle Sunvlllas Involved a claim only of 
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neglIgence, Its proof of defect reqUIrement would apply equally If not more so to the 

Graves' claims of stnct lIabIlIty and breach of warranty WIth the plamtIffs unable to 

IdentIfy the alleged defect that caused the mJury, a Jury IS left to speculate whether that 

defect eXIsts Jackson v Bermuda Sands Inc, 383 S C 11, 17,677 S E 2d 612, 616-17 

(Ct App 2009) (where alleged defect not proved by sCIentIfic testmg, opmIOns "amount 

to mere speculatIOn and conjecture ") See also Dzsher v Synthes, 371 F Supp 2d 764, 

770 (D S C 2005) (applymg S C law) ("SpeculatIve or conclusory allegatIOns of 

defectIve desIgn do not, as a matter of law, establIsh the eXIstence of a defect ") 

C The Graves failed to show feaSible alternative design 

The Graves bore the burden of provmg by expert testImony there was a feaSIble 

alternatIve desIgn aVailable, but theIr experts failed to advance a feaSIble alternatIve 

desIgn Branham v Ford Motor Co, Op No 26860 (FIled August 16, 2010), see also 

Watson v Ford Motor Co (expert's testImony regardmg feaSIble alternatIve desIgn 

"lacked any SCIentIfic basIs and contamed no mdicia of relIabIlIty") 

In Watson, expert Anderson's alternatIve desIgn testImony was found unrelIable 

because he could not explam how hIS proposed desIgn would fit withm the automobIle 

cruIse control system at Issue, offered no model companson, and faIled to prOVIde 

eVIdence of claimed economIC feaSIbIlIty In the mstant case, the experts' proposed 

alternatIve desIgn IS no more than an untested assertIOn that CAS should exchange the 

allegedly defectIve software for workmg, structured software Here, much lIke m 

Watson, the experts do not address compatIbIlIty of the proposed software wIth the 

eXIstmg mOllItor processor, the cost of a new processor If needed for compatIbIlIty, and, 

If needed, whether a new processor would be compatIble wIth the remamder of the 

mOllItor Although the experts have gIven an estlmate of the cost of wntmg new 
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software, they do not estImate the cost of recall and remstallatlOn m the thousands of 

mom tors that are m use The Graves have not shown the feasIbIhty of theIr proposed 

alternatIve desIgn, rendenng the expert testImony on thIS subject unrehable and thus 

madmissible 

CONCLUSION 

For the reasons stated m the tnal court's Orders, and the reasons stated above, 

mc1udmg the numerous addItIonal sustammg grounds, the Orders of the tnal court 

exc1udmg the Graves' expert opmlOns, stnkmg theIr affidavIts, and grantmg summary 

Judgment to CAS MedIcal Systems, Inc , should be affirmed 

Respectfully submItted, thIS u!day of December, 2010 

yj) 
larke W DuBose, Esq 

Sarah SprUIll, Esq 
HA YNSWORTH SINKLER BOYD, P A 
1201 Mam Street - 22nd Floor (29201) 
POBox 11889 
ColumbIa, SC 29211-1889 
(803) 779-3080 
Attorneys for Respondent 
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