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INTRODUCTION 

Respondent, CAS MedIcal Systems, Inc (' CAS ), submIts thIs reply to address 

the arguments raIsed by AmIcus Cunae Law Professors John F Vargo, Paul J ZWler II 

RIchard W Wnght, Frank J Vandall, Steven A Saltzburg, Jay M FeInman, Thomas A 

Eaton, and Carl T Bogus (collectIvely, "AmIcI') CAS belIeves thIS case IS a 

straIghtforward one where the tnal court properly granted summary Judgment based on 

the record before It and long-estabhshed pnncIples of South CarolIna law 

Contrary to the claIms of the AmicI, thIS case does not present novel Issues, nor IS 

It the test case for relaxIng the burden of proof In product lIabIlIty cases to what 

essentIally amounts to an Inference of a product defect every tIme a plaIntIff claIms the 

product malfunctIOned, even In the absence of any addItIOnal proof These same 

arguments were recently made and rejected, at least ImplICItly, In Watson v Ford Motor 

Co, 389 S C 434,699 S E 2d 169 (2010) 

Here, there has been no spohatIOn, the product was not new, the product and ItS 

functIOn are not WIthIn the expenence of an average Juror, and the Graves had ample 

abilIty to have the product InvestIgated by the experts of theIr chOIce Those experts dId 

not present any admiSSIble theory of Why the monitor malfunctloneo, nor COUIO tney 

recreate the malfunctIOn In contrast, there was ample eVIdence before the tnal court that 

the software was testable, that If there was a defect It could have been located, and that 

computer SCIence demands such testIng to aSSIgn error to a pIece of software code (See 

Pressman AffidaVIt 4/4/10, R at 579-583 at 'r~ 40, 7 0-9 0, 11 0, 13 0-140) 

Moreover, the Graves dId not present any expert testImony on the causatIOn 

element of theIr claIm to show that a SIDS VIctIm could have been reVived WIth external 
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stlmulatIOn The AmIcI wholly overlook thIS glarIng hole III the Graves's proof III order 

to push theIr agenda relatIllg to a plaIlltIffs burden of ShOWIllg a defect III products cases 

STATEMENT OF THE CASE IN RESPONSE TO THE AMICI 

CAS re-alleges ItS statement of the case and statement of facts from ItS 

respondent s brIef It takes thIS opportumty to clarIfy the more sIgmficant mIsstatements 

and overstatements found III the brIef of the AmICI 

I The testimony of the Graves, the parents of India Graves 

ParrotIllg the allegatIOns III the complaIllt, Mrs Graves testlfied III her deposItion 

that the momtor was properly turned on and hooked up but faIled to alarm as IndIa was 

dec1IllIllg (T Graves Dep , R P 705, lInes 10-15, R P 893, lInes 1-4) As dIscussed 

below, as recently as Watson, 389 SCat 455, 699 S E 2d at 180, thIS Court found that 

such testlmony does not create a Jury Issue III a complex products lIabIlIty case, 1 e , one 

where expert testimony IS needed 

II The testimony of respondmg EMT ADlta Kelly 

Kelly was one of two respondmg EMTs that mght (Kelly Dep ,R P 901 hnes 

15-25) Contrary to AmIcI's assertIOn that Kelly testIfied that when she looked around 

the room she saw the mom tor WIth Its lIghts on but not soundmg, KellY repealedly 

testIfied that she dId not remember whether she saw the mom tor or not (Id at R p 908, 

hnes 16-19, R P 914, hnes 16-19 see also ld at R p 909, hne 15-p 910, hne 2) Mrs 

Graves was also III the room, but Kelly dId not remember Mrs Graves ShOWIllg her 

anythIllg (Id at R p 906, hnes 8-17) and she lIkeWIse could not say whether notatIOns 

about the mom tor on her "run sheet" prepared that mght (R p 1152) were her own 

observatIOns or recounted to her by Mrs Graves (Kelly Dep, R p 911, hnes 1-19) 
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Other notes such as 'Pt was a 25 week preemie of multiple blrth tnplet Pt was 151 baby 

Pt was Illest [SlC] baby 'clearly came from Mrs Graves, but the run sheet nelther 

contams quotatIOn marks nor does It otherwlse denote what mformatIOn was recounted by 

a thlrd party to Kelly versus her own first hand observatIOn (Id at R p 911, 1111es 1-19, 

see R P 1152) Although Kelly stated that her run sheet made her thmk she mlght have 

looked at the m0111tor, 111 the final analysls, she slmply could not say she looked at It 

(Kelly Dep, R p 732, l111es 11-24, p 911, lmes 1-19) Therefore, her testimony lS 

speculative at best and cannot 111dependently create a questIOn of fact on thIS pomt 

III The testimony of Mrs Graves's sister, Apnl Simmons 

As a last effort to create a clrcumstantIal case from the eyewltness testimony, 

Amlcl pomt to the testimony of Slmmons, who was sleep111g 111 the house that 111ght 

Amlcl mlsstate that she was sleep111g "111 an adjacent bedroom" (Bnef of AmlCl at p 

10) In fact, Slmmons was sleepmg 111 a room downstaIrs from the Graves' bedroom 

where IndIa slept (Slmmons Dep , R P 992, l111es 13-22) She dId not hear the alarm, 

but WIth her asleep on a dIfferent floor of the house, her testimony that she would have 

heard It had It sounded IS ObVIOUS speculatIOn Further, AmlCl fall to address the fact that 

SImmons naa no first nana KnOWleage aDom me funcuon of the monllor thal mghl 

because she dId not look at It at It after Indla dled and therefore could not know whether 

It was on but not alarm111g 1 Thus, her testimony, lIke that of Mrs Graves, does not 

create a questIOn of fact m thIS case 

I The m0111tor log reports that the m0111tor was powered off at 2 50 31 A M (R p 1020) 
(actually 3 50 31 corrected for Daybght Sav111gs Tlme) about the same time the Graves 
called 911 (R P 1152) 
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IV EVidence relatmg to the Momtor 

A There was no admissible eVidence that the alarm previously 
failed to sound 

The AmICI argue that the momtor log showed that It had faIled prevIOusly, based 

on the Graves's experts testImony ThIS argument IS InCOnsIstent WIth the Graves's own 

testImony that the mom tor worked before the mght of IndIa's death (T Graves Oep , R 

P 896, hnes 10-18, K Graves Oep, R p 899, lmes 3-12) The only testImony that these 

logs reflect a malfunctIOn comes from the Graves's experts because the logs are created 

by computer code that cmIDot be Interpreted by a lay Jury WIthout expert aSSIstance 

AmIcI's relIance on expert testImony to create CIrcumstantIal eVIdence IS InCOnsIstent 

WIth the entIre premIse of theIr bnef, that expert testImony IS unnecessary for thIS case to 

go forward 2 At the same tIme, It reInforces CAS s pOSItIon that thIS IS a case that must 

be proven by expert testImony 

Further, AmICI mIsunderstand what the mom tor log shows An "alarm not heard" 

IndIcatIon lIterally means that the momtor mIcrophone dId not "hear" the alarm soundIng, 

whIch can happen If the alarm IS muffled somehow, as well as If the alarm has actually 

faIled to go off (Lambert Dep ,R P 929, lInes 9-23, AppendIx p 1, lIne 22~p 7, hne 2) 

AmICI are ,correct that the alarm IS loud and pIerCIng They fall to POInt out, 

however, that the Graves heard the alarm numerous tImes In fact, as the logs show, the 

alarm on each mom tor sounded many tImes every day (See, e g, R P 1019) 

CaregIvers often mampulate the volume of these alarms WIth regard to the supposed 

earher faIlures, the logs show that the momtor detected the alarm, then detected that one 

2 AmICI state In theIr bnef that they do not contest the tnal court's rulIng excludIng the 
Graves's experts, however, they go on to rely on the OpInIOnS of those experts throughout 
the bnef (Bnef of AmICI at p 6, n 2) 
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or both alarnls had been sllenced, and then that the machIne had been shut down 

(Lambert3 Dep , AppendIx p 1, hne 22-p 7, hne 2) The only reasonable Inference to be 

drawn from thIS sequence of events IS that the caretaker heard the alarm, muffled the loud 

nOlse and then turned the mOl1ltor off whIch reqUlred sImultaneously pressmg two 

buttons,4 to correct the problem typIcally a loose mOl1ltor halter or belt ThIS mference IS 

corroborated by SImmons s testimony that she usually turned the mOl1ltors off dunng 

loose lead alarms before re-estabhshmg the cormectlOn between the chlld and the 

mOl1ltor (Id at R p 1000, Ime 14-p 1001, lme 6) The Graves's experts' OPInlOns that 

these events were mOl1ltor fallures are not supported by testIng or reVIew of the code 

responsIble for the loggmg functlOn ThIS testimony that these events reflect a software 

defect IS thus completely unvenfied, purely lpse dlXlt, OpInlOn, was properly excluded by 

the tnal court, and carmot support AmICI s arguments 

B The 2002 recall was for a hardware problem that was 
unrelated to the software problem alleged here 

AmICI mcorrectly argue that the 2002 recall of thIS model mOl1ltor creates a 

factual Issue m thIS case because It could cause the same kmd of fallure alleged here, 

relYIng on Denton v Dazmler-Chrysler Corp, 645 F Supp 2d 1215, 1226 (N D Ga 

2009) (Ga law) However, the GeorgIa case cIted for thIS propositlOn by Denton holds 

that a recall IS admISSIble only 'as long as there IS first Introduced some Independent 

proof that the partIcular product m questlOn suffered from the same defect' Rose v 

3 AmICI mischaractenze Scott Lambert as a lay WItness He IS the mventor of the 
redundant alarm system 111 the AMI Plus mOl1ltor (Lambert Dep , R P 922, Ime 21-p 
926, hne 2) and has years of expenence m mOl1ltor development, whIch mformed the 
deSIgn of thIS mOl1ltor (Id, at R p 921, lIne 24-p 926, Ime 2) Of all the WItnesses m 
the case, he has the most knowledge about thIS mOl1ltor 
4 The mOl1ltor was deSIgned to aVOld aCCIdental shut-down by requmng two dIfferent 
buttons be pushed sImultaneously (R p 1195) 
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Fzggze Int 1,495 S E 2d 77, 84 (Ga Ct App 1997) Appellants' own experts resolved 

thIS questlOn when they recogmzed that the statIc electncity or electrostatic dIscharge 

("ESD") problem was a hardware Issue and not the same as the software problem as they 

asserted As a result, they determmed the ESD Issue was not relevant to thIS case 

(Daughenty Dep , R P 848, lmes 11-16, see also EllIott Dep ,R P 883, lme 10-p 884, 

lme 8) ThIS fact and appellants recogmtlOn of It explam why eVIdence on thIS Issue IS 

not mc1uded m the record on appeal (See Bnef of AmICI at p 13, n 4) Fmally, there IS 

no eVIdence that the recall was not completed to the FDA's satisfaction The recall 

sImply has no beanng on the alleged defect here 

Moreover, the ESD failures were charactenzed by the momtor cuttmg off WIthout 

wammg and thus not alarmmg for subsequent patient events (EllIott Dep , R P 883, 

lme 10-p 884, lme 8, Bnef of AmICI at 11, 48, n 48) The Graves presented almost an 

OppOSIte scenano IndIa's momtor was on, momtored her phYSlOlogical events dunng her 

dec1me, and accordmg to the log, alarmed exactly when It should have dunng her declme 

(Lambert Dep ,R P 935 Ime lS-p 936, Ime 6) There IS no allegatlOn of a hardware 

Issue m thIS case and AmICI do not and cannot pomt to any eVIdence showmg that ESD 

COUla cause (ms scenano AmICI are thus mcorreCl m theIr cldim thal lhe recall dnd the 

facts of thIS case share "exactly the same failure" Jd Accordmgly, thIS eVIdence does 

not meet the reqUIrements for an admIssIble recall m the authonty CIted by AmICI, nor 

does not meet South Carolma's reqUlrements for admIttmg eVIdence of prevlOus 

aCCIdents found m Branham v Ford Motor Co, 390 S C 203, 232, 701 S E 2d 5, 21 

(2010) (dictatmg test as follows, "( 1) the products are SImilar, (2) the alleged defect zs 

szmilar, (3) causatlOn related to the defect In the other inCidents, and (4) excluslOn of all 
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reasonable secondary explanatIOns for the cause of the other accIdents ) (emphasIs 

added) 

C There IS no record that other possIble scenanos were ehmmated 
The Graves's experts sImply assumed a malfunctIOn 

AmICI agam tum to the Graves's unrelIable experts as eVIdence that other causes 

of alleged alarm faIlure were elImInated from the case As prevIOusly bnefed, the experts 

relIed entIrely on the Graves's testImony and assumed the alam1 faIled to sound They 

dId so WIthout understandIng the loggIng functIOn ThIS assumptIOn excluded at least one 

possIbIlIty-that the alarm worked as It should have ThIS faIlure, along WIth all the 

other problems WIth the experts testImony noted by the tnal court In ItS rulIng, cannot 

create a questIOn of fact here 

D The monitor log confirms that the POSSibIlity that the momtor 
functIOned correctly should have been considered 

CAS presented the tnal court WIth a properly made and supported motIon for 

summary Judgment The tnal court proVIded the Graves WIth numerous opportunItIes to 

come forward WIth eVidence showmg a questIOn of materIal fact for a Jury They failed 

to do so 

CAS does not argut: lhat the monnor 109 dlone proves rhe mOnItor workea 

properly The burden IS not on CAS to show the mom tor functIoned, but rather on the 

Graves to show It did not The loggmg function IS another computer-controlled operatIOn 

of the mOnItor that the Graves faIled to prove was defectIvely deSIgned or manufactured 

The loggIng functIOn of the mOnItor's software IS a separate module' from ItS 

mOnItonng functIon (Lambert Dep ,R P 938, lInes 5-18) In fact, the Graves use the 

log to support theIr case as to the chronology of IndIa's declIne, however, they contest 
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the log's record wIth respect to alarm activIty These inCOnsIstent posItions WIth respect 

to the log further hIghlIght the need for expert testimony 

When deposed, the Graves's experts were essentially unfamIlIar wIth the logging 

functIOn, and when they later filed affidavIts trying to defeat summary judgment, they 

gave blanket OpinIOnS on the log's function WIthout any testing of It Because theIr 

experts were dlsquahfied as unrehable, In part because they conducted no testing of the 

loggmg functIOn, the Graves were left WIth no eVIdence that the loggmg functIOn of the 

momtor was defectIve 

ARGUMENT IN REPLY 

CAS mcorporates the arguments contamed In ItS respondent's bnef and offers thIS 

addItional argument to address the contentIOns of the AmICI ThIS case does not present 

any novel Issues Moreover, thIS case does not present some of the dIfficultIeS raised by 

the cases CIted by the AmICI the momtor was not destroyed and the Graves's techmcal 

experts had ample opportumty to examme It and test theIr theones TheIr problem was 

not one of access Instead, the Graves could not pmpomt a defect or recreate a 

malfunctIOn ThIS IS not a failure In the South Carolma products lIabIlity law as urged by 

me AmICI Dut mSl:eaa a ClaSSIC faIlure of prouf un lht; pdIl of a plamtlff As such, tIle tnal 

court properly granted summary Judgment 

I The Court need not reach the Issue raised by the AmiCI because 
the Graves faded to present admissible eVidence of causatIOn 

In a products lIabIlIty actIon, the plaintiff must show "(1) that he was mjured by 

the product, (2) that the product, at the time of the aCCIdent, was m essentially the same 

condItIon as when It left the hands of the defendant, and (3) that the mjury occurred 

because the product was In a defective condItIOn unreasonably dangerous to the user 
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Branham, 390 SCat 210, 701 S E 2d at 4-5 ThIS wIll necessanly Include a shOWIng of 

both a product defect and that the defect was the proXImate cause of the alleged Injury 

Lzvlngston v Noland Corp, 293 S C 521,524,362 S E 2d 16,18 (1987) 

Here, the AmICI focus exclusIvely on the product defect part of the equatIon 

CAS argues the Court need not reach the Issue presented by the AmICI because there IS no 

admISSIble eVIdence shOWIng that IndIa could have been revIved had her parents heard 

and responded to an alarm (See Respondent's Bnefat pp 21-25) As establIshed by the 

record, IndIa's death was attnbutable to SIDS and part of the tragedy of SIDS IS that 

SIDS Infants are non-resuscitatable (Hunt AffidavIt, R pp 598-599) Thus, the 

Graves's case falls for lack of eVIdence of causatIOn 

II The Graves faded to present eVidence supportmg a findmg 
that the momtor was defective 

South CarolIna courts recogmze claims for three types of product defects 

manufactunng, warnIng, and desIgn Watson, 389 SCat 444, 699 S E 2d at 174 

(reverSIng Jury verdIct In a vehIcle acceleratIOn case and dIrectIng that Judgment be 

entered In favor of the defendant manufacturer) Here, the Graves pursued a desIgn 

defect theory that the mom tor malfunctIoned because of a problem wIth the software 5 

Proof of a desIgn defect reqUIres a showmg of a defect and that the product was 

unreasonably dangerous by applIcatIOn of the nsk-utIlIty test, WhICh reqUires a showmg 

of a feasIble alternative deSIgn Branham, 390 SCat 220, 701 S E 2d at 14 (findIng 

consumer expectatIOns test for defect InapplIcable In South CarolIna deSIgn defect cases) 

5 As prevIOusly bnefed, the Graves's experts changed theIr opmIOn as to the nature of the 
software defect to aVOId summary Judgment 
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The role of expert testimony and cIrcumstantial eVIdence m a products case was 

recently addressed by the Court m Watson The very Issue raised by the AmiCI was also 

bnefed by the partIes m Watson, Impllcltiy rejected by the Court, and addressed by the 

dissent m a lengthy quotatIOn from the tnal court s order 6 Watson, 389 SCat 461-62, 

699 S E 2d at 183 (Pleicones, J, dlssentmg m part) The order on appeal m Watson, 

mcluded the followmg findmgs, which mIrror the arguments of AmiCI 

Accordmgly, even If the jury rejected the expert s 
testimony, the circumstantial eVidence was sufficient to 
support the verdict [Respondents] were not reqUired to 
prove a specific defect m the vehicle and could properly 
prove that the vehicle was defective and unreasonably 
dangerous usmg circumstantial eVidence St Paul Fire and 
Marine Ins Co v American Ins Co, 251 S C 56, 59-60, 
159 S E 2d 921, 923 (1968) ('[a]ny fact m Issue may be 
proved by circumstantial eVidence as well as direct 
eVidence, and circumstantial eVidence IS just as good as 
direct eVIdence If It IS equally as convmcmg to the trIer of 
the facts ), McQuillen v Dobbs, 262 S C 386,391-92,204 
S E 2d 732 (1974) ("neglIgence may be proved by 
circumstantial eVidence as well as direct eVidence"), 
Restatement (ThIrd) of Torts Product LiabilIty § 3 
Comment c (1998) ("No reqUirement that plamtIff prove 
what aspect of the product was defective The mference 
of defect may be drawn under this Section Without proof of 
the specific defect ) 4 

4 Tht: Court emphaSIzes tlIal lhIS IS an alternative rullug 
The Court finds that [respondents] did m fact present 
eVidence suffiCient for the Jury to find that a specific defect 
m the Explorer -- the EMI mterference which caused the 
acceleratIOn -- proXimately caused the aCCident With 
respect to the alternative rulIng, however, the Court notes 
that [appellant's] relIance on cases recogmzmg that a 
malfunction alone IS msufficlent to send the case to the Jury 
IS misplaced ThiS case mvolved eVIdence of a malfunctIOn 

6 CAS requests that the Court take JudICial notice of the bnefs filed before thiS Court m 
Watson and speCifically the arguments made at pp 29-35 of the Appellant's BrIef and pp 
10-14 of the Appellant's Reply BrIef 
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plus detaIled eVidence negat1l1g any cause of the sudden 
acceleratIOn but a product defect 

Id In that case, "W dtson testl tied that when she entered the mtcrstdte, she plOmptly set 

the CI ulse contlOl but shortly thereaftel, the E> .. pIOler began to suddenly accelerate 

Watson testified thelt shc Icached down 111 an attempt to grdsp the gas pcdal, but was 

stopped by her seat belt and that she then pumped her brakes to no avail befO! e crashmg " 

Id at 442, 699 S E 2d at 173 In additIOn, Watson s father "testIfied that on two 

occasIOns pnor to the accident, the Explorer suddenly accelerated while he was dnvmg , 

Plal11tJi ts also dttempted to I11troduce eVidence of other l11cldents ld at 453 699 S E 2d 

at 179 

On dppeal thIs Court eXdm1J1ed all of the eVidence presented to the Jury, 

Il1cludll1g the expert testnTIony ane! the clrcUlTIstantIal eVidence and found 

[T]he eVidence submitted at tnal was msufficlent to support 
a verdict for Respondents ane! the eVidence shows that Ford 
IS entitled to a Judgment as a matter of law Even If the tnal 
court did not err 111 qualIfymg Williams as a crUIse control 
expert, 111 admltt1l1g Dr Anderson s testimony, and m 
admlttmg eVidence of SimIlar 1J1cldents, the only 
reasonable mference that could have been drawn from the 
eVidence presented at tnal IS that Respondents failed to 
establIsh, as a matter of law, that EMI caused an 
un1l1tended dl-l-elt:rdllull w luch lesuhed ill Respondelils' 
aCCident and resultmg mJunes Nonetheless, as even the 
dissent concedes, neither of Respondents' experts presented 
admiSSIble testImony Without such testImony, 
Respondents failed to present a case for products lIabilIty 8 

Therefore, Respondents did not present admiSSible 
eVidence that the crUIse control system of the vehicle at 
Issue was defectIve or unreasonably dangerous 

Furthermore, the only reasonable 1I1ference that can be 
drawn from the eVidence presented at tnal IS that 
Respondents faIlee!, as a matter of law, to prove an 
alternative feaSible deSign With respect to the vehicle's 
crUIse control system We find that, because the mere 
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occurrence of an accident or eXistence of an alleged 
product malfunctlOn does not estabhsh the hablhty of a 
product manufacturer, the tnal court erred by falhng to 
enter a Judgment m favor of Ford Therefore, we reverse 
and enter a Judgment m Ford s favor 

8 AddltlOnally, none of Respondents' eVidence concemmg 
Similar ll1cldents was admissible, thus, given the eVidence 
presented at tnal lIabIlity could not have been found on 
any theory 

Jd at 455,699 S E 2d at 180, see also Campbell v RobbinS Tire & Rubber Co ,256 S C 

230 233-34 182 S E 2d 73, 74-75 (1971) (holdmg plamtlff must prove a defect, not 

merely estabhsh a malfunctlOn), Sunvdlas Homeowners Ass 11 v Square D Co, 301 S C 

330, 333, 391 S E 2d 868, 870 (Ct App 1990) (holdll1g the fact of malfunctlOn does not 

show manufacturer neghgence or product defect) Thus, the Court rejected the portlOn of 

the tnal court's order above and the argument of the AmiCI here 

A Expert eVidence was required ID thiS case 

The AmiCI concede that whether expert testimony IS reqUIred "depends on the 

facts and circumstances of each case (Bnef of AmiCI at p 35) They further explam 

that expert testimony IS unnecessary If Jurors "are as capable of comprehendmg the 

pnmary facts and of drawmg correct concluslOns from them as are witnesses possessed of 

speCial or pecuhar trammg (Jd) Of course, the converse IS also true-some cases fall 

outSide the provmce of lay Jurors and reqUIre expert testimony See Watson 389 SCat 

455, 699 S E 2d at 180, see also Wood v Toyota Motor Corp, 760 A 2d 315 (Md Ct 

App 2000) (findll1g that expert testimony was reqUIred to estabhsh that a motons1's 

chemical bums were caused by a deSign defect), Brooks v Colomal Chevrolet-BUick 

Inc, 579 So 2d 1328 (Ala 1991) (upholdmg grant of summary Judgment on products 

claim agamst manufacturer because plall1tIffs faIled to produce expert testimony on 
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operation of brake system), Heaton v Ford Motor Co , 435 P 2d 806, 809 (Ore 1967) 

(affirming Involuntary nonSUIt In case where plaintiff failed to present testimony that 

wheel was defective In part because [h]lgh-speed colliSIOns With large rocks are not so 

common, however, that the average person would know from personal expenence what 

to expect under the circumstances Nor does anything In the record cast any light upon 

this Issue The Jury would therefore be uneqUIpped, either by general background or by 

facts supplied In the record, to deCide whether this wheel failed to perform as safely as an 

ordinary consumer would have expected To allow the Jury to deCide purely on ItS own 
, 

intUItIOn how strong a truck wheel should be would convert the concept of stnct liability 

Into the absolute lIability of an Insurer ") 

Here, the product IS a highly complex, technical deVice that most people have 

never encountered As In Watson, thiS claim mvolves sophisticated Issues of 

engmeenng, SCience, and other complex concepts that are qUintessentially beyond the ken 

of a lay person Jd at 444, 699 S E 2d at 174 Given the techmcal nature of the product 

and the alleged defect m thiS case, a Jury will reqUIre expert testimony ld For that 

reason, Circumstantial eVidence presented by lay witnesses Without further mterpretatlOn 

or explandLlon d~ LO Lhose pdrts uf the c1aull leqUlfillg expert testullOny cannot SdllSfy the 

Graves's burden of proof 

B There IS no admissible eVidence of Similar IDcldents 
of mODltor failure 

In thiS case, there IS no admissible eVidence of SimIlar mCldents With respect to 

the mom tor As explamed above, the recall referenced by the AmiCI related to a 

hardware problem that caused the mom tor to cut off, not a software problem that would 
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cause an otherwise functlOnmg machme not to alarm When faced with a similar 

argument m Watson, the Court provided the followmg gUIdance 

EVidence of SimIlar accidents, transactIOns, or happenmgs 
IS admiSSible m South CarolIna where there IS some speCial 
relatIOn between the accidents tendmg to prove or disprove 
some fact m dispute A plamtlff must present a factual 
foundatIOn for the court to determme that the other 
accidents were substantially SimIlar to the accident at Issue 
In Buckman v Bombardier Corp, the Dlstnct Court set 
forth factors that a court should conSider when admlttmg 
eVidence of other mCldents to support a claim that the 
present aCCident was caused by the same defect (1) the 
products are SimIlar, (2) the alleged defect IS SimIlar, (3) 
causation related to the defect m the other mCldents, and (4) 
exclUSIOn of all reasonable secondary explanatIOns for the 
cause of the other mCldents 893 F Supp 547, 552 (E D 
N C 1995) 

Id at 453, 699 S E 2d at 179 (CitatIOns omitted), Branham, 390 SCat 231-32, 701 

S E 2d at 21 

The Graves did not present to the tnal court eVidence of other mCldents meetmg 

thiS test As conceded by the ArmcI, the 2002 recall IS not part of the record m thiS case 

(See Bnef of AmiCI at p 13, n 4) The other complamts referenced m the Graves's 

appellants bnef were not m the record before the tnal court, much less shown to meet 

lhe le~l In WwC\un (Respondenl's BIlef al P 12, 11 3) Therefore, the Graves dId nOl 

present any admiSSible eVidence of SimIlar mCldents 

C The Graves were reqUired to present eVIdence satIsfymg 
the rIsk! utilIty test for showmg the momtor was 
unreasonably dangerous, mcludmg IdentIfymg a defect 
and showmg eVIdence of a reasonable alternative deSIgn 

ThiS Court expressly disapproved the consumer expectatIOns test for determmmg 

whether a product contams a deSign defect Branham, 390 SCat 222, 701 S E 2d at 15 

As defined by the Court, the consumer expectations test focused on "whether the product 
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IS unreasonably dangerous to the consumer or user given the conditIOns and 

circumstances that foreseeably attend use of the product" Id at 218,701 S E 2d at 13 

This discredited test IS very similar to the mstructlOn found m Section 3, Comment b to 

the Restatement (Third) Torts, Products Liability § 3, which provides that an mference of 

defect IS permissible If a plamtlff IS harmed by the product's failure "to perform ItS 

mamfestly mtended functIOn' (See BrIef of AmiCI at p 30) 

In adoptmg the rIsk utility test mstead, the Court concluded as follows 

In sum, m a product liability deSign defect actIon, the 
plamtlff must present eVidence of a reasonable alternative 
deSign The plamtIff will be reqUired to pomt to a deSIgn 
flaw m the product and show how hiS alternatIve deSIgn 
would have prevented the product from bemg unreasonably 
dangerous ThIS presentatIon of an alternative deSIgn must 
mclude conSideration of the costs, safety and functIOnality 
assocIated WIth the alternative deSIgn 

Id at 225, 701 S E 2d at 17-18 The Court m Branham was qUite clear that proof m 

deSIgn defect reqUires a plamtIff to IdentIfy the defect and address how a reasonable 

alternatIve deSIgn would have prevented the product from bemg unreasonably dangerous 

Thus, AmICI s arguments that a plamtIff does not need to Identify a defect and does not 

need to show alternative deSIgns are dIrectly contrary to South Carolma law (See BrIef 

of AmICI at pp 33-37) 

AmICI have presented several appendices to attempt to persuade the Court that the 

overwhelmmg majorIty of other states follow the approach they suggest, however, a 

reVIew of those appendIces show that whIle most states allow a product defect, m a 

proper case, to be proven by cIrcumstantIal eVIdence, such proof IS not always suffiCIent 

Courts look to varIety of factors to determme the approprIateness of wholly 

cIrcumstantial eVIdence mcludmg the nature of the defect alleged, the age of the product, 
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and whether the product was destroyed 111 the accIdent or there was spollatlOn of the 

eVIdence Moreover, the hsts found m AppendIx C ("PlamtIffs Need Not Identify 

SpecIfic DesIgn Defect") and AppendIx D ("Circumstantial EVIdence 111 a DesIgn Defect 

Case ), 1I1clude only fourteen and eIght states respectively QUlte sImply, the Products 

Restatement § 3 IS not the law 111 most of the country wIth respect to desIgn defect 

claIms, and IS dIrectly contrary to the hold1l1g of thIS Court 111 Branham, whIch reqUlres a 

pla1l1tlffto show both a defect and engage m a nsk! utIhty analysIs 

D The testimony of the Graves, Simmons, and Kelly IS IDsufficlent 
to create a circumstantIal defect case 

When the expert testimony and unfounded allegatlOns of other complamts of 

momtor malfunctlOn are removed, all that rema1l1s IS the testlmony cIted above that the 

alam1 dId not sound dunng IndIa's dechne ThIs standmg alone IS 1I1sufficlent to create a 

matenal questlOn of fact that the momtor was defectively deSIgned There IS even less 

eVIdence here than 111 Watson where the dnver s testlmony relatmg to unexplamed 

acceleration was corroborated by her father's testimony of pnor mstances of sImIlar 

unexplamed acceleratlOn Wat.son, 389 SCat 453, 699 S E 2d at 179 As 111 Watson, 

the mere occurrence of an accIdent or eXIstence of an alleged product malfunctlOn does 

not establIsh the lIabIlIty of a product manufacturer Id at 455, 699 S E 2d at 180 

Therefore, there IS no questlOn of matenal fact remammg for tnal based on the 

CIrcumstantial eVIdence presented by the Graves, and the tnal court correctly granted 

summary Judgment 

CONCLUSION 

There may be mstances where a products habillty claim can be proved by 

CIrcumstantIal eVIdence wIthout any addItional expert testimony, but thIS IS not one of 
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those mstances The trIal court's grant of summary Judgment IS completely consIstent 

WIth thIS Court's recent holdmgs m Watson and Branham For the above reasons and 

those contamed m CAS's respondent's brIef, the trIal court's ruhng must be affirmed 

Respectfully submItted, thIS ~ay of September, 2011 

Clarke W DuBose, Esq 
Sarah Sprutll, Esq 
HA YNSWORTH SINKLER BOYD, P A 
1201 Mam Street - 22nd Floor (29201) 
POBox 11889 
ColumbIa, SC 29211-1889 
(803) 779-3080 
Attorneys for Respondent 
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