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ARGUMENT 

I CAS HAS FAILED TO SHOW THAT THE SUMMARY JUDGMENT CAN BE 
UPHELD, GIVEN THE CIRCUIT COURT S USE OF THE WRONG STANDARDS 
TO EXCLUDE THE EXPERTS 

The PlamtIffs pomted out m theIr ImtIal Bnef that the CIrcUIt Court commItted 

reversIble error by usmg the umque gate keepmg standards for sClentific expert testImony 

to exclude the purely techmcal testImony of the software experts In reply, CAS lamely 

mSIsts that the testImony was "SCIentIfic m nature" but pomts to no sCIentIfic theory, or 

any novel pnncIple outsIde the realm of establIshed computer SCIence used by the experts 

that would support thIS contentIOn Recogmzmg that the CIrCUIt Court s use of the wrong 

standards IS fatal to ItS rulIng, CAS attempts to deflect thIs problem by argumg that the 

PlamtIffs have somehow waIved thIS error on appeal Although CAS admIts that the 

PlamtIffs made thIS precIse argument m a supplemental memorandum filed October 23, 

2009, CAS contends that they abandoned It because PlamtIffs' counsel at a heanng at one 

pomt referred to the experts as "scIentIfic experts, ' and, m a memorandum, chastIsed the 

defense for not understandmg 'the SCIence mvolved' m the case In the Supplemental 

Memorandum, however, the PlamtIffs squarely argued that the gate keepmg factors lIsted 

m State v CouncIl, 335 SCI, 19-21, 515 S E 2d 508 (1999) dId not apply because the 

testImony was not sCIentIfic m nature and explamed why The Plmntiffs never wlthd, ew 

thl~ memorandum or thls posltlOn Although PlamtIffs counsel dId make some 

gratUItous references to "scIentIfic experts' and the memorandum referred to the "SCIence 

mvolved," these statements by no means WaIved theIr fonnal legal pOSItIOn 

In any event, the charactenzatIOn of the testImony by PlamtIffs' counsel IS not 

what IS Important All the court need do IS look at the methodology used by Dr 



Daughenty and the other experts as set forth In pages 9-11 of the InItIal Bnef There IS 

not a sIngle step used that can be charactenzed as InvolvIng "scIentIfic testImony" By 

the reasonIng of CAS, any expert testImony concernIng software would be 'scIentIfic 

testImony" ThIS reasonIng IS nonsensIcal on ItS face Thus, CAS erroneously asserts that 

the PlaIntIffs faIled to show that the testImony was not sCIentIfic They made thIS precIse 

shoWIng In theIr InItIal Bnef, and It IS CAS that has utterly faIled to show otherwIse 

CAS fares no better by argUIng that the PlaIntIffs never raIsed theIr "reasonIng the 

best Inference' argument to the ClrcUlt Court ThIS argument IS ethIcally troublIng 

because CAS well knows that this IS a misrepresentation of the arguments presented 

below The PlaIntIffs argued that they could prove a defect by prOVIng a malfunctIOn and 

elImInatIng all causes of the malfunctIOn but a product defect Although the PlaIntIffs dId 

not at thIS tIme label thIS methodology "reasonIng to the best Inference," that IS precIsely 

the methodology descnbed to the CIrcUlt Court In the InItIal Bnef, the PlaIntIffs sImply 

explaIned that thIS methodology IS SImIlar to dIfferentIal dIagnosIs as used In the medIcal 

field, and IS sometImes descnbed as "reasonIng to the best Inference" In the non-medIcal 

field But the PlaIntIffs have argued that thIS methodology, however labeled, IS proper 

from Day One 

Not amISS to makIng self-servIng statements, CAS proclaIms that the CouncIl 

factors stIll "fit" the OpInIOnS offered and InSISt that the PlaIntIffs have not shown 

otherwIse But as explaIned In the InItIal Bnef, reasonIng to the best Inference has lts own 

1 eizablilty factol s /01 con~ldel arIOn An expert IS not allowed to SImply stand up and say 

'the product malfunctIOned and a defect IS the most lIkely cause of the malfunctIOn' To 

2 



the contrary, the expert's reasomng to the best Inference OpInIOn passes Rule 702 s 

relIabIlIty test only If It meets the follOWIng demandIng five standards 

[I] Experts must prOVIde objectIve reasons for elImInatIng alternatIve 
causes when emplOYIng a "dIfferentIal analYSIS" Furthermore, [2] the 
Inference to the best explanatIOn must first be In the range of pOSSIble 
causes, [3] there must be some Independent eVIdence that the cause 
IdentIfied IS of the type that could have been the cause But more than 
mere pOSSIbIlIty, [4] an Inference to the best explanatIOn for the cause of 
an accIdent must elImInate other pOSSIble sources as hIghly Improbable, 
and [5] must demonstrate that the cause IdentIfied IS hIghly probable 

BItler V A 0 SmIth, 400 F 3d 1227, 1237-38 (loth Clf 2004) 

The foregOIng methodology IS the preCIse one used by the PlaIntIffs' defect 

experts These factors do not Include the publIshed OpInIOn, peer reVIew, rate of error, 

and reproductIon by testIng factors of CouncIl ObVIOusly, If these factors were applIed 

every tIme an engIneer explaIned that a flat tIre had caused an aCCIdent, techmcal expert 

testImony would nevel be admltted because no one wntes papers about well-establIshed 

techmcal pnncIples In thIS case, the experts SImply used well-establIshed pnnclples of 

computer SCIence and then employed a reasomng to the best Inference methodology to 

conclude that the software was defectIve The CouncIl factors have nothIng to do WIth the 

relIabIlIty of thIS methodology, and the summary Judgment - whIch was based on the 

exclUSIOn of the defect experts under CouncII- must be reversed for thIS reason alone 

II CAS HAS FAILED TO SHOW THAT THE CIRCUIT COURT PROPERLY 
EXCLUDED THE CAUSATION TESTIMONY OF DR WILKINS 

CAS contInues to InSISt that Dr WIlkInS was not qualIfied to gIve expert 

testImony on causatIon because she IS not a self-proclaImed expert on sudden Infant death 

(SIDS) But the real questIon IS whether Dr WIlkInS IS qualIfied to gIve an opImon as to 

whether IndIa would have survIved had the alarm tImely sounded In thIS regard, Rule 
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702, SCRE, permIts an expert to qualIfy based on her knowledge, educatIOn, or 

expenence Dr WIlkms actually qualIfies on all three bases as explamed m the PlaIntlffs 

Imtlal Bnef CAS has offered no rebuttal to thIS argument beyond InSIstmg that only a 

"SIDS expert' could opIne as to whether IndIa would have survIved had the alann tlmely 

sounded CAS thus has faIled to show any reason why Dr WIlkInS' knowledge, 

educatIOn, and expenence collectIvely are Inadequate to qualIfy her as an expert m thIS 

case 

CAS contends that the PlaIntlffs descnbed Dr WIlkInS' methodology as one of 

dIfferentlal dIagnOSIS ThIS IS sImply wrong The dIfferentIal dIagnOSIS dISCUSSIOn In the 

Imtlal Bnef was solely WIth reference to the software defect experts 

CAS attacks the relIabIlIty of Dr WIlkInS opInIOn by agam returnmg to State v 

CouncIl, 335 SCI, 19-21, 515 S E 2d 508 (1999) and complaInmg that Dr WIlkInS 

testlmony does not pass muster under the standards for sCIentlfic testImony But Dr 

WIlkms sImply gave non-sclentlfic medIcal testlmony based on her knowledge, 

educatIon, and expenence and CouncIl sImply does not apply 

CAS also challenges Dr WIlkInS' opInIOn on the ments RelYIng on an affidaVIt 

submItted by Dr Hunt, CAS InSIStS that SIDS babIes are non-resuscItable CAS also 

challenges Dr WIlkInS opInIOn on the ments RelyIng on an affidaVIt submItted by Dr 

Hunt, CAS InSIStS that SIDS babIes are non-resuscItable Unfortunately, what CAS falls 

to explaIn IS that SIDS IS a lack of dIagnOSIS for the death of a chIld A SIDS cause of 

death on a death certIficate IS the lack of an explamable dIagnOSIS for the death, It IS the 

use of cIrcumstantlal eVIdence to label the death Much lIke m thIS case, If a medIcal 
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examIner has labeled a death SIDS, they have used dIrect and cIrcumstantIal eVIdence to 

rule out every other possIble cause of death As Dr WIlkIns IS testIfYIng to whether thIS 

chIld would have survIVed a apnea event and not survIVed a undIagnosed event, the 

testImony IS relIable and relevant The CIrcUIt Court, however, dId not use Dr Hunt's 

OpInIOn as a baSIS for eIther excludIng Dr WIlkInS or grantIng summary Judgment The 

CIrcUIt Court, however, dId not use Dr Hunt s OpInIOn as a baSIS for eIther excludIng Dr 

WIlkInS or grantIng summary Judgment In any event, these dIffenng OpInIOnS on 

causatIon merely show that a matenal questIon of fact eXIsted that compelled the CIrcUIt 

Court to deny the summary Judgment motIon The summary Judgment accordIngly cannot 

be upheld on grounds that the PlaIntIffs faIled to present eVIdence of causatIon, as the 

CIrCUIt Court clearly abused ItS dIscretIOn In excludIng Dr WIlkInS 

III THE CIRCUMSTANTIAL EVIDENCE ALONE WAS SUFFICIENT TO 
ESTABLISH THAT AN UNREASONABLY DANGEROUS DEFECT EXISTED IN 
THE MONITOR 

In response to the PlaIntIffs' argument that the cIrcumstantIal eVIdence presented 

establIshed an unreasonably dangerous defect In the mOnItor, CAS contends that the 

PlaIntIffs cannot prove a defect In the mOnItor by cIrcumstantIal eVIdence AccordIng to 

CAS, , [a]s our Supreme Court held recently, Watson v Ford Motor Co , Op No 27686 

(re-filed September 13, 2010, a defect must be proven and cannot be shown by 

cIrcumstantIal eVIdence (Respondents InItIal Bnef at 27) 

The PlaIntIffs can find no holdIng In thIS case that a defect In a product may not 

be proven by cIrcumstantIal eVIdence In fact, the maJonty OpInIOn sImply faIls to address 

thIS part of the case The Watson PlaIntIffs have filed a PetItIon for Reheanng askIng the 
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Watson maJonty to rule whether the Judgment entered on the Jury verdIct can be upheld 

basely solely on the cIrcumstantIal eVIdence presented 

Regardless of whether the South CarolIna Supreme Court agrees the 

cIrcumstantIal eVIdence presented by the Watson plamtIffs was suffiCIent to prove a 

defect, the pnncIple argued m the mstant case - that a plamtIff need not prove a specIfic 

defect m a product and may prove a defect relymg of cIrcumstantIal eVIdence - IS now 

estabhshed beyond dIspute m lIght of the opmIOn of JustIce Plelcones, concumng m part 

and dIssentmg m part m Watson JustIce Plelcones adopted the CIrcUIt Court opmIOn as 

the law of South Carohna 

"Accordmgly, even If the Jury rejected the expert's testImony, the 

cIrcumstantIal eVIdence was suffiCIent to support the verdIct 

[Respondents] were not reqUIre to prove a speCIfic defect m the vehIcle 

and could properly prove that the vehIcle was defectIve and unreasonably 

dangerous usmg cIrcumstantIal eVIdence St Paul FIre and Manne Ins 

Co v Amencan Ins Co, 251 S C 56, 59-60 159 S E 2d 921, 923 (1968) 

("[ a ]ny fact m Issue may be proved by cIrcumstantIal eVIdence as well as 

dIrect eVIdence, and CIrcumstantIal eVIdence IS Just as good as dIrect 

eVIdence If It IS equally as convIncIng to the tner of the facts ), McQUIllen 

V Dobbs, 262 C 386, 391-92, 204 S E 2d 732 (1974) ("neglIgence may 

be proved by cIrcumstantIal eVIdence as well as dIrect eVIdence ), 

Restatement (ThIrd) of Torts Product LIabIlIty § 3 Comment c (1998) 

("No I eqUl1 ement that plamtlff pi ove what aspect of the product was 
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defective The mference of defect may be drawn under thIS SectIon 

wIthout proof of the specIfic defect) 

CSI Op at 14-15) At least unless and untIl the Watson maJonty says dIfferently, thIS 

concurrence best descnbes the current law of South Carohna on thIS Issue The CIrcUIt 

Court accordmgly was reqUIred to consIder whether the cIrcumstantIal eVIdence - the 

malfunctIOn of the mom tor m ordmary use, the ehmmatIon of all non-defect causes of the 

malfunctIOn, the experts IdentIficatIOn of a possIble cause of the malfunctIOn- VIZ, a 

defect m the software- and theIr opmIOn that thIS was most probably the cause of the 

faIlure on the mght of IndIa' death - reqUIred that the summary Judgment motIon be 

demed 

CONCLUSION 

For the reasons stated, the PlamtIffs renew theIr request that the summary 

Judgment entered by the CIrcUIt Court be reversed and the case be remanded for tnal 
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