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INTRODUCTION, IDENTITY AND INTEREST OF 
AMICUS CURIAE, AND SUMMARY OF ARGUMENT 

Amlcus cunae-John F Vargo, Paul J ZWIer, II, RIchard W Wnght, Frank J Vandall, 

Stephen A Saltzburg, Jay M FeInman, Thomas A Eaton, and Carl T Bogus-are law 

professors who research, teach, and WrIte about torts, products lIabIlIty, eVIdence, and 

constItutIOnal law I TheIr currzculum vlfae are provIded m AppendIx A to thIS brIef and 

summanzed m theIr attached MotIon for Leave to FIle thIS bnef 

Amlcl have no stake m the outcome of the lawsUIt at bar and have not been compensated 

for theIr work on thIS bnef They do, however, have a strong mterest m the proper development, 

exposItIOn, and applIcatIOn of legal pnnciples, rules, and precedents regulatmg the use and 

development of tort and eVIdence law m state and federal courts, an mterest that they expressed 

long before thIS case commenced 

The appeal before thIS Court arIses from a strIct products lIabIlIty case m whIch the 

CIrcUIt Court granted summary Judgment for the defendant after concludmg that the plamtiffs 

should not be able to use cIrcumstantial eVIdence to prove theIr case Although South Carolma 

courts always have held that cIrcumstantIal eVIdence may be used m every kmd of CIvIl and 

cnmmal case, thIS case raIses a questIOn of first ImpreSSIOn because neIther thIS Court nor the 

Supreme Court has determmed If such eVIdence may be used to prove a product IS defectIve m a 

stnct lIabIhty cause of actIon 

The CIrCUIt Court's conclUSIOn was based on assumptIOns that do not WIthstand scrutmy, 

mcludmg the eVIdent VIews that cIrcumstantIal eVIdence IS no dIfferent from res lpsa loqUltur 

and IS much weaker (m rehabIhty and probatIve value) than dIrect eVIdence The CIrCUIt Court 

I The VIews expressed m thIS brIef are those of the mdividual amlCI and theIr law school 
affihatIOns are mcluded for IdentIficatIOn purposes only 
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also Ignored the fact that cIrcumstantIal eVIdence IS admIssIble and routmely used m every other 

kmd of case-civIl, admmistratIVe, and crImmal-m South Carolma The CIrcUIt Court's 

deCISIOn also IS contrary to the decIsIOns of courts of the forty-seven (47) States that have 

consIdered the questIOn-ciecisIOns that expressly hold that cIrcumstantIal eVIdence may be used 

m products habIhty cases 

As detaIled below, these declSlons are based on the crucial dIstmctIOn between 

CIrcumstantIal eVIdence and res Ipsa whIle both depend on mferences, they dIffer on the nature 

and bases of the mferences bemg drawn Thus, res Ipsa IS WIdely disdamed m products cases 

because It allows the eXIstence of neghgence or a defect, as well as causatIon, to be mferred m 

the partIcular case from abstract hypotheses about what "usually" or "generally" may occur m an 

"ordmary" or "typIcal" case, WIthout requmng any eVIdence specIfic to the partIcular case On 

the other hand, cIrcumstantial eVIdence IS umversally accepted m products case.:; as m all others, 

because It allows mferences of a defect and causatIOn only If such mferences are reasonably 

based on concrete eVIdence, that IS, on facts specIfically moored to the umque CIrcumstances of a 

partIcular case 

Lastly, the CIrCUIt Court mischaractenzed and therefore dIscounted the piamtiffs' 

concrete, cIrcumstantIal eVIdence-the testImony of four eyeWItnesses who recounted what they 

specIfically saw and heard m thIS case, that an mfant apnea/heart mom tor never sounded an 

alarm-as nothmg but res Ipsa conjectures regardmg the non-soundmg of the alarm, due to a 

defect, whIle the CIrCUIt Court mexphcably credIted the defendant's equally cIrcumstantIal 

eVIdence-the testImony of two lay WItnesses who mterpreted the apnea/heart momtor's "own 

record," the machme's mternal computer event log, as "mdIcat[mg]" the momtor had performed 

perfectly by soundmg on thIS occaSIOn, despIte eVIdence of Imperfect performance on other 
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occaSIOns (log mdicatIOns of actIvatIOn of the alarm but not of heanng ItS soundmg) 

Accordmgly, amicI respectfully suggest that thIS Court should reverse the grant of summary 

Judgment and hold that, once all of eVIdence m thIS case IS considered-mcludmg both the 

plamtIffs' cIrcumstantial eVIdence and the defendant's own cIrcumstantIal eVIdence-a genume 

dIspute of matenal fact eXIsts regardmg whether the apnea/heart mOnItor faIled (and, If so, how 

and why), a dIspute that aJury should resolve 

SectIOn I of thIS bnef submIts that thIs Court should reverse the decIsIOn below because 

the Supreme Court of South Carolma, hke the UnIted States Supreme Court, has long recognIzed 

that there are cntical dIfferences between cIrcumstantial eVIdence and res Ipsa loquitur Both 

Courts consIstently have held that, unlIke res Ipsa, cIrcumstantIal eVIdence IS Just as relIable, Just 

as probatlve, and "Just as good" as dIrect eVIdence 

SectIOn II contends that thIS Court should reverse the decIsIon below because South 

Carolma law does not dIstmgUIsh between the weIght or value gIven to dIrect and circumstantlal 

eVIdence, and because the State Supreme Court mvanably has allowed the use of CIrcumstantIal 

eVIdence m all kmds of cases-cnmmal, admmistratIve, and CIvIl (mcludmg m the kmds of 

neglIgence and breach of warranty causes of actIOn the plamtIffs have asserted m thIS case) 

SectIOn III argues that thIS Court should reverse the declSlon below because the State 

Supreme Court pays extremely close attentIOn to the declSlons of other state courts on novel 

questIOns of law and rarely adopts a pOSItIOn that IS outSIde the mamstream That IS SIgnIficant m 

thIS case because courts m each of the 47 States that have conSIdered whether cIrcumstantial 

eVIdence should be admIssIble m causes of actIOn for stnct products lIabIlIty expressly have held 

that plamtlffs may use CIrcumstantial eVIdence to prove defects m such cases Conversely stated, 

no State rejects the use of cIrcumstantIal eVIdence m stnct products lIabIlIty causes of actIOn 
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SectIOn IV demonstrates that thIS Court should reverse the decIsIOn below because 

barnng the use of cIrcumstantIal eVIdence to prove a stnct products lIabIlIty cause of actIOn m 

products lIabIhty cases WIll confuse Junes and burden courts ThIS IS because plamtIffs already 

are allowed to use cIrcumstantIal eVIdence to prove theIr neglIgence and breach of warranty 

claims m products lIabIhty cases, WhICh are often pleaded along WIth stnct lIabIhty claims, as m 

fact they were pleaded by the plamtIffs m thIS case 

SectIOn V suggests that the CIrCUIt Court's declSlon IS constItutIOnally problematIc 

Although the plamtIffs m thIS case have not challenged the constItutIOnahty of the CIrCUIt 

Court's rulmgs, amicI artIculate why categoncally precludmg piamtiffs from usmg 

cIrcumstantial eVIdence m products lIabIhty actIOns VIOlates the federal and state constItutIOnal 

guarantees of access to the courts and equal protectIOn of the laws 

Fmally, SectIOn VI contends that the CIrCUIt Court erred m grantmg summary Judgment 

for the defendant because the CIrcumstantIal eVIdence put forward by the plamtIffs clearly 

confhcts WIth the cIrcumstantial eVIdence mtroduced by the defendant and therefore establIshes a 

genume dIspute regardmg matenal facts, the resolutIOn of whIch IS constItutIOnally entrusted to 

Junes, not the courts 
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STATEMENT OF THE ISSUE ON APPEAL 

ThIS case presents a questIOn of first ImpreSSIOn 

Should South Carolma allow lItIgants to use cIrcumstantlal eVIdence to prove (or 
defeat) stnct products habIhty claIms, Just as CIvIl htIgants are allowed to do m 
neghgence, wrongful death, breach of warranty, and every other type of CIvIl 
claIm m the State, Just as prosecutors and defendants are permItted to do m every 
cnmmal case m the State, and Just as partIes are allowed to do m products lIabIlIty 
cases m everyone of the forty-seven (47) States that have consIdered the 
questlon? 

STATEMENT OF THE CASE 

ThIS appeal arIses from a laWSUIt filed on Apnl 7, 2006 m the CIrCUIt Court of Common 

Pleas for Orangeburg County by Plamtlffs/ Appellants Kareem J Graves and Tara Graves, 

mdIvIdually and as representatlves of the Estate of IndIa Iyanna Graves (theIr mfant daughter) 

agamst Defendant/Respondent CAS MedIcal Systems, Inc ("CAS") The Graves seek 

compensatory and pumtIve damages pursuant to four causes of actIOn (1) products habIhty/stnct 

lIabIlIty, (2) neglIgence, (3) breach of Imphed warrantIes of fitness and merchantabIhty, and (4) 

wrongful death Each of these claIms IS based on the Graves' allegatIOns that theIr mfant 

daughter, IndIa, dIed because of defects m an AMI Plus Model 9700 Apnea/Heart Rate Momtor 

(the "Momtor") that CAS deSIgned, manufactured, marketed, and sold 

The Graves allege these defects caused the Momtor to faIl m ItS essentIal purpose to 

sound an alarm loud enough to wake them when IndIa suffered several separate respIratory and 

cardIac "patIent events" between 2 00 and 3 00 a m on the mornmg of Apnl 11, 2004, events 

whIch worsened, lengthened, and cumulatlvely caused her breathmg to cease and her heart to 

stop IndIa Graves was four months old when she dIed 

The Graves rehed on both lay and expert WItnesses to estabhsh that the CAS Model 9700 

Momtor was defectIve, and thus to meet part of theIr burden of proof on all four causes of actIOn 

FIrst, they relIed on the dIrect testImony of four eyeWItnesses Mr and Mrs Graves, Mrs 
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Graves' sIster, and AnIta R Kelly, an Orangeburg County Emergency MedIcal ServIces 

("EMS") paramedIc who was the "first responder" on the mornmg IndIa dIed The essence of 

theIr testImony and the reasonable mferences from that testImony was that at all relevant tImes 

(1) the MOnItor's respIratory and cardIac electrodes were properly attached to IndIa's chest, (2) 

the electronIc cables connectmg the electrodes to the MOnItor were properly plugged m, (3) the 

MOnItor was adequately powered, (4) no one altered or mIsused the MOnItor, (5) the Momtor 

detected IndIa's respIratory and cardIac dIstress (as eVIdenced by the fact that at least one of the 

MOnItor's emergency alert LED lIghts was Illummated) but nonetheless faIled m ItS fundamental 

task of soundmg an audIble alarm when IndIa stopped breathmg properly and her heart stopped 

beatmg properly, and (6) the Momtor's faIlure resulted from a product defect 

Second, m addItIon to and as an alternatIve to thIS lay testImony, the plamtIffs relIed on 

the expert testImony of two computer SCIentIsts and a bIOmedIcal engmeer, who found the 

Momtor had tImely detected IndIa's repeated bouts of respIratory and cardIac dIstress but had 

faIled to sound the alarm (or faIled to do so adequately) because of flaws m the "structure" and 

"lmes" of code III the Momtor's computer software 

CAS moved to exclude the Graves' expert testImony as unrelIable, pursuant to Rule 702, 

South Carolma Rules of EVIdence By Order dated Apnl 8, 2009, the CIrCUIt Court granted that 

motIon and barred the testImony of all of the Graves' experts, statmg that the "experts' 

methodology does not meet the tests of relIabIlIty set forth m State v CounCil 335 SCI, 515 

S E 2d 508 (1999) " Apnl 8th Order at 6 2 

CAS also moved for summary Judgment, pursuant to Rule 56(e), South Carolma Rules of 

CIVIl Procedure The CIrCUIt Court's Apnl 8th Order granted that motIon, too, and dIsmIssed all 

2 Although thIS bnef does not take Issue WIth that rulmg, amicI S SIlence should not be 
construed as agreemg WIth the CIrCUIt Court's deCISIOn or the Court's reasonmg 
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causes of actIOn on the grounds that the Graves needed to "IdentIfy the specIfic defect" m the 

CAS Momtor, Apnl 8th Order at 9 (cItatIOns omItted), and to prove the VIabIlIty of an 

"alternatIve deSIgn" for an mfant apnea/heart momtor ld at 10-11 (cItatIOns omItted) The 

CIrCUIt Court concluded that "[ W ]Ithout testImony from theIr computer and bIOmedIcal experts, 

piamtiffs cannot carry theIr burden of proof that a defect m the momtor caused the mJury " ld at 

10 The CIrCUIt Court's Apnl 8th Order dId not mentIOn the Graves' cIrcumstantIal eVIdence 

The Graves then moved the CIrCUIt Court to reconsIder ItS Apnl 8th Order, pursuant to 

Rule 59( e), South Carolma Rules of CIvIl Procedure, askmg It not only to reverse ItS Rule 702, 

SCRE rulIng excludmg the testImony of theIr expert WItnesses but also to address theIr 

contentIOn that they could prove theIr case solely WIth cIrcumstantIal eVIdence, z e , even If the 

court refused to overturn ItS Rule 702 rulmg 

By Order dated Apnl 23, 2010, the CIrCUIt Court demed the Graves' Rule 59(e) motIon 

Of partIcular Importance, the CIrCUIt Court held (1) "PlamtIffs have not shown that a product 

defect can be proved by CIrcumstantIal eVIdence m South CarolIna," Apnl 23rd Order at 1, (2) 

"[a]llowmg these PlamtIffs to proceed only on untested, cIrcumstantIal eVIdence would leave the 

questIOn of defect to mere 'surmIse, coruecture, or speculatIOn,'" zd at 2 (CItatIOns omItted), and 

(3) the "PlamtIffs' approach also conflIcts WIth our Supreme Court's recent rulmgs on expert 

testImony, mcludmg Watson v Ford Motor Co, Op No 26786 (March 15, 2010),,,3 WhICh 

stated that "expert testImony IS reqUIred 'where a factual Issue must be resolved on SCIentIfic, 

techmcal or other speCIalIzed knowledge, '" WhICh the CIrCUIt Court regarded was "reqUIred" 

here because "[t]he factual Issues presented m thIS case concernmg the wntmg, testmg, and 

operatIOn of computer software are clearly beyond the expenence of the tYPIcal Juror " ld at 

3 On September 13, the Supreme Court replaced ItS March 15 slIp opillon WIth a reVIsed 
opmIOn See Watson v Ford Motor Co 389 S C 434,699 S E 2d 169 (2010) 

7 



2 Lastly, the lower court held that the plamtlffs' cIrcumstantlal eVIdence "argument IS 

essentlally one of res Ipsa" whIch sImply "IS not the law m thIS state" ld at 3 

The Piamtiffs' appeal followed 

STATEMENT OF THE FACTS 

IndIa Graves dIed In the early mornmg hours of Apnl 11, 2004 She was 16 weeks old 

She had been born, prematurely, on December 30, 2003, along WIth her tnplet SIsters, ASia and 

Pans Premature mfants are smaller, weaker, and more vulnerable than full-term babIes They are 

especially susceptlble to apnea of prematunty, Ie, breathmg stoppages assocIated WIth 

premature, not fully developed braInS Because of the hIgh nsk that premature mfants lIke IndIa 

mIght stop breathmg WIthout anyone notICIng and thus mIght dIe before medIcal personnel could 

prOVIde SImple but effective stImulatIOn to restart theIr breathmg or hearts, IndIa and her SIsters 

were not sent home withm days of her bIrth (lIke most newborns are nowadays) but mstead were 

placed m a hospItal Neonatal IntensIve Care Umt ("NICU") untIl February 17,2004, when IndIa 

and her SIsters were released to theIr parents, who drove them to theIr Orangeburg home 

Because the fIsk of apnea m premature mfants IS so commonplace and because the 

dangers of undetected apnea are so grave, NICU phYSICIans ordered that IndIa and her SIsters be 

electromcally momtored whIle In the hospItal by a complex medIcal deVIce that could detect 

respIratory or cardIac dIstress and, If dIstress was detected, summon tlmely help for the patIent 

by SImultaneously Illummatmg bnght LIght EmIttmg DIOde ("LED") lIghts and soundmg ear­

pIercmg audIble alarms These lIghts and alarms were mtended to alert caregIvers and summon 

atd by shmmg and blanng contmuously untIl turned off 

NICU staff selected CAS AMI Plus Apnea/Heart Rate Momtors (Model 9700) for each 

chIld, whIch were attached to the mfants throughout theIr stay m the NICU The tnplets' 
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phYSICIans also ordered that the Model 9700 Momtors be sent home wIth IndIa and her sIsters 

and that theIr parents receIve sImple but completely adequate trammg on how to use the 

! 

Momtors and how to qUIckly stimulate and reVIve an mfant If ItS breathmg or cardIac rates fell 

below acceptable lImIts and thus was m danger of dymg 

Tara and Kareem Graves testified that they properly attached the CAS Momtor to theIr 

chIldren each mght before they went to bed, and that they had done so throughout the penod 

from February 17 to Apnl 11,2004 Mrs Graves testIfied that on Apnl 11, at approxImately 200 

am, she placed the Model 9700 Momtor around IndIa's chest, checked to see If the cables 

lmkmg her chIld to the Momtor were securely plugged m and attached, and that the Momtor was 

fully powered and workmg properly Mrs Graves lay IndIa m her bassmet and then went to sleep 

m her own bed, Just a few feet away from the bassmets of her three babIes The Graves had 

placed all three bassmets m theIr own bedroom to ensure they could hear any alarm and thereby 

assure that they could qUIckly stimulate a baby or call for backup emergency aid If necessary 

NICU physIcIans had adVIsed the Graves to expect breathmg or heart rate problems, to rely on 

the Momtors to warn them If a baby's lIfe was endangered, and, If necessary, to trust the trammg 

they had receIved to stimulate the baby and save ItS hfe 

Mrs Graves testIfied that she awoke less than an hour later and got up to see If the fragIle 

mfants responded to her touch Pans and ASia ImmedIately "Jumped" when Mrs Graves touched 

them IndIa dId not move at all and was completely non-responSIve Mrs Graves screamed, 

rousmg Mr Graves from hIS sleep m theIr bed, and shouted for hIm to call 911 whIle she tned to 

stimulate her baby and then to admmister CPR 

NeIther of the Graves heard the Momtor sound an alarm ThIS was unprecedented to each 

of them because they were withm easy earshot of the alarm, because the alarm was sharp, hIgh-
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pItched, and extremely loud (at 85 decIbels It was desIgned to shock babIes mto breathmg and to 

awaken slumbenng caregIvers), and because each parent had heard the alarm sound several tImes 

over the precedmg two months The MOllItor's sIlence also seemed very abnormal to them 

because the MOllItor's LED alert lIghts, the vIsual counterpart to the MOllItor's audIble alarm, 

were shmmg bnght red 

Apnl SImmons (Mrs Graves's SIster, who had been sleepmg m an adjacent bedroom and 

was startled awake by Mrs Graves' screams) testIfied that she, too, dId not hear the MOllItor's 

alarm, eIther before or after Mrs Graves' cnes splIt the rught ThIS seemed very odd to her as 

well because she had heard the alarm several tlmes m the past two months and because she was 

well pOSItIOned to hear the alarm If It had sounded 

Fmally, ParamedIC Kelly, who arrIved at the Graves' home at 401 am, testIfied that 

although she saw that one of the MOllItor's LED alert lIghts was Illummated and remamed red, 

she never heard the MOllItor sound an alarm ParamedIc Kelly testlfied that she found India m 

her bass met m the Graves' bedroom, that IndIa was not breathmg and had no heart rate, that she 

tned and faIled to reSUSCItate the chIld, and that she then carrIed IndIa's body outsIde to the EMS 

truck, where a summoned coroner pronounced her dead An autopsy concluded that IndIa had 

dIed of Sudden Infant Death Syndrome ("SIDS") 

The Graves' theory of the case IS that India dIed because the Model 9700 MOllItor faIled 

to sound the alarm and wake them up and that If they had awoken they would have stlmulated 

IndIa and kept her alIve untIl they had a chance to summon emergency aId and have her rushed 

to a hospItal The Graves' offered several types of eVIdence to support theIr claims FIrst, theIr 

own dIrect, eyewItness testImony, combmed WIth the eyewItness testlmony of Ms SImmons and 

Ms Kelly, establIshed that the MOllItor had detected IndIa's problems (as demonstrated by the 
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Momtor's glowmg red LED alert hghts) but had completely faIled to emIt any audIble sound, as 

It was desIgned and marketed to do 

ThIS dIrect testImony was confirmed by the testImony of the Graves' three computer 

software and bIOmedIcal experts, who found eVIdence of prevIOus failures m the Momtor's 

mternal computer "event log" The experts read the event log as showmg the Momtor had 

detected problems m IndIa's respIratIOn and cardIac rates at least fifteen tImes m the two months 

pnor to her death but had failed to sound an alarm each tlme They opmed the Model 9700 

Momtor had faIled these tlmes and dunng the early mornmg hours of Apnl 11 (and they mferred 

that thIS model generally was prone to failure) because of "bugs" and "structure" failures m the 

Momtor's mternal computer software, specIfically electromc wmng and schematIc "hnes" of 

mstructIOn that were overly complex, poorly wrItten, and poorly made and "mamtamed " 

These experts also noted that Identlcal Model 9700 CAS Momtors had faIled under 

SImIlar cIrcumstances m other cases, as further eVIdenced by a federal Food and Drug 

AdmmistratIOn ("FDA") report that CAS had "voluntar[Ily]" recalled all of the Model 9700 

Momtors, 1 e , the same model India had used, that had been manufactured dunng the five-year 

penod between 1997 and 2001, all because (as dIscussed below) the Model 9700 "mfant apnea 

momtor mIght shut down and the audIble alarm mIght fail to sound" Fmally, the Graves' experts 

ehmmated alternatIve reasons why the Momtor could have faIled, and then concluded It was 

unreasonably dangerous and that ItS flaws were the proXImate cause ofIndla's death 

CAS's theory of the case IS straightforward there SImply were no problems WIth theIr 

Model 9700 Momtors, m general, or WIth the Model 9700 Momtor that had been attached to 

India Graves, m partIcular Cltmg the testlmony of two lay witnesses-"Scott Lambert, one of 

the creators of the AMI" Momtor, CAS Bnef, at 5-6, and Steve Elhott, a salesman for "Ashby 

11 



MedIcal, the company that leased the momtors to the Graves," zd at 7-CAS asserts "SImply 

put, the machme's own record mdicates It was functIOnmg properly at the tIme ofIndIa's death" 

Id at 3 (emphasIs added), "[t]he momtor worked properly before and after India's death" ld , 

"[t]he momtor records or 'logs' patient events, eqUIpment events, and alarm activIty" Id at 5, 

"[t]he log of India's declme does not reflect" any failures, "only that the alarm soundly 

properly" Id at 6, "EllIot's company had approxImately 100 AMI momtors He has had no other 

complamt of an alarm not soundmg " Id at 8 Thus, CAS's eVIdence confirms that the 

Momtor detected a pulmonary problem At bottom, the factual dIspute at the heart of thIS case 

concerns who saw and heard what, specIfically whether the Momtor's alarm sounded The 

piamtiffs rely on the dIrect testImony of four eyeWItnesses, who swore the Momtor dId not sound 

an alarm, whIle CAS offers testImony from the Momtor's computer record that It dId A Jury 

should have resolved thIS claSSIC factual dIspute 

To substantIate EllIot's testImony that "[h]e has had no other complamt of an alarm not 

soundmg," zd-and, ImplIedly, that no one else ever had heard a "complamt of an alarm not 

soundmg"-CAS boasted that the Model 9700 was a well-deSIgned, well-tested, and 

government-sanctIOned machme masmuch as It had been "approved for marketmg by the [FDA], 

after a reVIew of extensIve documentatIOn, mcludmg documentation of the AMI software 

development and testmg See Model 9700 Summary VerIficatIOn Test Plan (lIstmg the extensIve 

number and the varIety of tests of the software) " ld at 3 (emphases added, CItatIOn omItted) 

Although CAS's brIef does not mentIon It, the FDA later reported that CAS 

voluntarIly recalled three models of Infant Apnea Momtors The firm mitIated the 
recall on December 17, 2001, because the mfant apnea momtor mIght shut down 
and the audIble alarm mIght fall to sound Momtors effected (SIC) m the recall 
were AMI 9700 Apnea Momtor, AMI 9700A Apnea Momtor, and AMI Plus 
9700B Infant Central Apnea/Heart Rate Momtor The deVIces were manufactured 
between 1997 and 2001 
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FDA, Recall of Infant Apnea MOnItor PossIble Fazlure of Infant MOnItorIng DevIce Results In 

Class I Recall http //www fda gov/ICECIIEnforcementActIOns/EnforcementStory/ 

EnforcementStoryArchlve/ucm103360 htm ("Last Updated 0111312010") (websIte last VIsIted 

May 8, 2011) (emphasIs added)) 4 A Class I recall IS the most serIOUS kmd, and IS reserved for 

"sItuatIOn[ s] m whIch there IS a reasonable probabIlIty that the use of a vIOlatIve product WIll 

cause serIOUS adverse health consequences or death" 21 C F R § 7 41 (1) (2009) See In re 

MedtronIc Inc Sprint Fldelzs Leads Prods Lzab Llllg 623 F 3d 1200, 1204 (8th Clr 2010) 

CAS also retamed ItS own expert m computer software, who testIfied the Graves' experts 

were wrong m concludmg the Model 9700 MOl1ltor was defectIvely deSIgned He dId not, 

however, testIfy regardmg hIS mterpretatIOn of the event log of the MOl1ltor that IndIa's parents 

used or hIS reactIOn to the FDA recall of the Model 9700 MOl1ltor 

Regardmg IndIa's own MOl1ltor, "CAS does not dIspute the mOl1ltor was set up properly 

and that It had power" CAS Def Br at 47 Nor does CAS attrIbute any problems or fmlures to 

that MOl1ltor's age, contend that the MOl1ltor had been subject to exceSSIve use, mamtam that the 

Graves had altered theIr product, or assert that anyone had mIsused or abused the MOl1ltor 111 any 

fashIOn 

CAS's lay and expert WItnesses asserted that, m general, Model 9700 MOl1ltors were not 

deSIgned or manufactured to fall and that none ever had faIled, they also asserted, m partIcular, 

that IndIa's MOl1ltor dId not fallm thIS case, eIther before, dUrIng, or after her death Accordmg 

to CAS, the most tellmg testImony was provIded by the MOl1ltor's computerIzed event log 

4 Although the FDA's recall report IS not part of the record, thIS Court IS empowered to take 
JudICIal notIce of offiCIal reports of the federal and state governments See Meler v Mezer, 208 
S C 520, 528, 38 S E 2d 762, 767 (1946) (judICIal notIce of orders publIshed m the Federal 
RegIster), State v Life Ins Co of Ga , 254 S C 286, 297, 175 S E 2d 203, 208 (1970) ("offiCIal 
reports of [the State] Comptroller General ") 
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"SImply put, the machme's own record mdicates It was functIOnmg properly at the tIme of 

IndIa's death" CAS Bnef at 3 In other words, the machme not only spoke for Itself (or machma 

Ipsa loqUItur) but spoke more accurately, more mfallIbly than any human wItness dId or could 

In sum, m CAS's VIew, there was nothmg wrong wIth the Momtor It could not fall and It 

dId not fall (perhaps leavmg the ImphcatIOn that somethmg must have been wrong not only wIth 

the Graves and wIth Ms SImmons, but also wIth ParamedIc Kelly, and that that each of them 

should have heard-perhaps must have heard-the Momtor's alarm) 

THE APPROPRIATE STANDARDS OF REVIEW 

A THE STANDARD OF REVIEW FOR QUESTIONS OF FIRST IMPRESSION 

ThIS Court reVIews tnal court deCISIOns regardmg legal Issues of first ImpreSSIOn de novo 

"In a case that raises a novel questIOn of law, [appellate courts] are free to deCIde the questIOn 

WIth no partIcular deference to the CIrCUIt Court" Camp v Camp, 386 S C 571,574,689 S E 2d 

634,636 (2010) 

B THE STANDARD OF REVIEW FOR GRANTS OF SUMMARY JUDGMENT 

ThIS Court also reVIews grants of summary Judgment de novo "'apply[mg] the "same 

standard that governs the tnal court under Rule 56(c), SCRCP,'" and "'revIew[mg] all 

ambIgUItIes, conclusIOns, and mferences ansmg m and from the eVIdence m a lIght most 

favorable to the non-movmg party below'" USAA Property & Casualty Insurance Co v Clegg, 

377 S C 643,653,661 S E 2d 791, 796 (2008) 

ARGUMENT 

The CIrCUIt Court's predIcate deCISIOn that cIrcumstantial eVIdence IS and should be 

madmissible m causes of actIOn for products lIabIlIty m South Carolma, and the court's ultImate 

grant of summary Judgment for CAS, were uroneous as those rulIngs were based on that court's 
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misreadmg of Watson v Ford Motor Co 389 S C 434,699 S E 2d 169, 180 (2010), the CIrcUIt 

Court's misunderstandmg of the nature and relatIve value of dIrect and CIrcumstantIal eVIdence, 

and that court's faIlure to apprecIate the status of cIrcumstantIal eVIdence m South Carolma, m 

partIcular, and m products lIabIlIty cases throughout the natIon, m general 

FIrst, although the CIrCUIt Court regarded Watson as dIsposItIve on all matters, see Apnl 

23 rd Order at 2, and although CAS lIkewIse contends that Watson IS controllmg, see e g CAS 

Br at 16 ("our Supreme Court held recently m Watson a defect must be proven, and cannot 

be shown by cIrcumstantIal eVIdence"), ld at 45-46 (Watson "rejected the cIrcumstantIal 

eVIdence argument"), Watson never mentIOned "cIrcumstantIal eVIdence" at all Instead, all 

Watson SaId was "the mere occurrence of an accIdent or eXIstence of an alleged product 

malfunctIOn does not establIsh the lIabIlIty of a product manufacturer" Watson v Ford Motor 

Co, 389 SCat 455, 699 S E 2d at 180 5 That constItutes a "reject[IOn]" of a res lpsa argument, 

not a cIrcumstantIal eVIdence one Most Important, Watson actually consIdered the cIrcumstantIal 

eVIdence the piamtiffs had presented m that case-notmg that "[ e ]vIdence of SImIlar accIdents, 

transactIOns, or happemngs IS admISSIble where there IS some specIal relatIOn between the 

accIdents tendmg to prove or dIsprove some fact m dispute"-but ultImately decIded that the 

5 NeIther of the other two cases CAS relIes on actually supports ItS argument Shelton v LS & 
K Inc, 374 S C 294, 648 S E 2d 307 (Ct App 2007), never mentIOns, much less "reject[s]," as 
CAS claIms, the propOSItIOn that plamtIffs may use cIrcumstantIal eVIdence to prove a product 
defect m a stnct lIabIlIty case Sunvlllas Homeowners Ass n, Inc v Square D Co , 301 S C 330, 
391 S E 2d 868 (Ct App 1990), IS even less helpful There, m a neglIgence case, thIS Court SaId 
the plamtIff "[wa]s correct m ItS assertIOn [that] neglIgence may be proved by cIrcumstantIal 
eVIdence," and merely upheld a dIrected verdIct for a defendant manufacturer because the 
cIrcumstantIal eVIdence m that case dId not prove that defendant had been neglIgent Id 301 
SCat 334, 391 S E 2d at 870 
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Watson plaIntIffs' cIrcumstantial eVIdence should have been excluded because they had "faIled 

to show that the IncIdents were substantIally sImIlar" Id 699 at 179 6 

Second, contrary to the CIrCUIt Court's assumptIOns, dIrect eVIdence IS not better, more 

relIable, or more probatIve than cIrcumstantial eVIdence and cIrcumstantIal eVIdence IS not the 

same thIng as or eqUIvalent to res Ipsa 10qUltur Indeed, the res Ipsa doctnne IS Invoked In cases 

In whIch there IS no concrete, case-specIfic cIrcumstantIal eVIdence as to defect or causatIOn but 

where the overall probabIlItIes assOCIated WIth the event suggests lIkely defectIveness and 

causatIOn That presumptIOn, by Itself, IS enough to establIsh a przma facze case under the res 

Ipsa 10qUltur doctrIne Of course, when cIrcumstantIal eVIdence eXIsts, the res Ipsa loqUitur 

doctnne IS unnecessary See 2 Stephen A Saltzburg, MIchael M MartIn, and Damel J Capra, 

FEDERAL RULES OF EVIDENCE MANUAL § 301 02[2] at 301-6 (9th ed 2006) 7 

ThIrd, contrary to the CIrCUIt Court s eVIdent behef, cIrcumstantIal eVIdence IS used In 

every type of case In South CarolIna and cIrcumstantial eVIdence IS used In products habilIty 

actIOns In 47 States, I e In 100 percent of the States whose courts have had a chance to deCIde If 

such eVIdence should be admISSIble m products lIabIlIty actIOns 

Fmally, because the CIrCUIt Court should have admItted and conSIdered cIrcumstantIal 

eVIdence m thIS case, It should not have granted summary Judgment agamst the Graves, as that 

6 As the Pennsylvama Supreme Court recently noted In a stnct products lIabIlIty case, 
"SImIlar aCCIdents Involvmg the same product" are among the claSSIC "types of cIrcumstantIal 
eVIdence" Barmsh v KWI Bldg Co, 980 A 2d 535, 542 (Pa 2009) See DeWitt v Eveready 
Battery Co Inc, 565 S E 2d 140,149-50 (N C 2002), Dorn v BMW of North Amerzca LLC, --­
F Supp 2d ---, 2010 WL 3913226, *9 (D Kan 2010), Smith v Central Admixture Pharmacy 
Services Inc 2010 WL 1137507, *5 (D Md 2010) See 2 Saltzburg, MartIn & Capra, FED 
RULES OF EVID MANUAL, § 403 03 [78][g] 

7 See also RIchard W Wnght, Lzabllzty for POSSible Wrongs CausatlOn, Statistical 
Probabllzty and the Burden of Proof, 41 Loy LA L REv 1295, 1334-42 (2008), 1 Dan B 
Dobbs, LAW OF TORTS § 154, at 372 (2001) & 102 (2010 Supp ) 
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eVIdence undermmes CAS's claim that there IS no genume Issue as to any matenal fact and that 

CAS thus was entltled to Judgment as a matter of law 

I THE CIRCUIT COURT ERRED IN REFUSING TO CONSIDER THE 
PLAINTIFFS' CIRCUMSTANTIAL EVIDENCE BECAUSE THE COURT 
MISUNDERSTOOD THE DIFFERENCES BETWEEN DIRECT AND 
CIRCUMSTANTIAL EVIDENCE AND BETWEEN CIRCUMSTANTIAL 
EVIDENCE AND RES IPSA LOQUITUR 

A CIRCUMSTANTIAL EVIDENCE Is "JUST AS GOOD" AS DIRECT EVIDENCE 

DIrect eVIdence and cIrcumstantial eVIdence certamly are qmte dIfferent m form-

'" [d]Irect eVIdence IS the testImony of a person who asserts or claims to have actual knowledge 

of a fact, such as an eyewItness,'" whIle "'[c]IrcumstantIaI eVIdence IS proof of a cham of facts 

and CIrcumstances mdicatmg the eXIstence of a fact, ", Morzarty v Garden Sanctuary Church of 

God, 341 S C 320, 337, 534 S E 2d 672, 680 (2000) (CItatIOns omItted), but these dIfferences m 

form are Immatenal m substance because "[t]he law makes absolutely no dIstmctIOn between the 

weIght or value to be gIven to eIther dIrect or cIrcumstantial eVIdence" Id Nor IS there any 

reason to regard circumstantlal eVIdence as less trustworthy than dIrect eVIdence, or has havmg 

less probatIve value 

It IS sImply untenable to assume that cIrcumstantial eVIdence IS less relIable than 
IS dIrect eVIdence In short, whether dIrect eVIdence or cIrcumstantial eVIdence IS 
more trustworthy and probatlve depends upon the partIcular facts of the case and 
no generalIzatIOns realIstlcally can be made that one class of eVIdence IS per se 
more relIable than IS the other class of eVIdence [Both] mherently possess the 
same probatlve value 

State v Cherry, 361 S C 588,600,606 S E 2d 475,481 (2004) (emphases added, cItatIOns and 

mternal quotatIOn marks omItted) 8 

8 See State v Wnght, 140 S C 363, 138 S E 828, 830 (1927) ("'there IS no practlcal 
dIfference between circumstantlal and dIrect eVIdence'" and "'nothmg m the nature of 
cIrcumstantial eVIdence renders It any less relIable than other classes of eVIdence"') (CItatIOns 
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C1rcumstantIal eV1dence mvolves, m add1tlOn to w1tnesses' testimony regardmg what 

they saw or heard (or d1d not see or hear), a process of reasonmg, or mference by wh1ch a 

concluslOn 1S drawn L1ke all other eV1dence, 1t may be strong or weak, 1t may be so 

unconvmcmg as to be qUlte worthless, or 1t may be mes1stIbie and overwhelmmg 

While generally dlfect eV1dence 1S to be preferred, e g , the w1tness sees A stab B, 
yet m some s1tuatlOns c1rcumstantIal eV1dence seems to be no less trustworthy 1f 
not supenor, e g, "There IS still no man who would not accept dog tracks m the 
mud agamst the sworn testImony of a hundred eye-wItnesses that ho dog has 
passed" 

WIlham Lloyd Prosser, LAW OF TORTS, 212 (4th ed 1971) The gISt of clfcumstantIal eV1dence, 

and the key to It, IS the mference, or process of reasomng by wh1ch the concluslOn 1S reached 

ThIS must be based on the eVIdence gIven, together w1th a suffiCIent background of human 

expenence to JustIfy the concluslOn Id 

Accordmgly, "[a]ny fact m Issue may be proved by cIrcumstantial eVIdence as well as 

dlfect eVIdence, and clfcumstantial eVIdence IS lust as good as dIrect eVIdence If It IS equally as 

convmcmg to the tner of the facts" St Paul Fzre & Manne Ins Co v Amencan Ins Co, 251 

S C 56, 59-60, 159 S E 2d 921, 923 (1968) (emphasIs added) See Donahue v Donahue, 299 

S C 353,357,384 S E 2d 741, 744 (1989) As the U S Supreme Court unammously explamed, 

"[t]he reason for treatmg cIrcumstantial and dIrect eVIdence ahke IS deep rooted 

'CIrcumstantIal eVIdence IS not only suffiCIent, but may also be more certam, satIsfymg and 

persuas1ve than dlfect eV1dence ,,, Desert Palace Inc v Costa, 539 US 90, 100 (2003) 

(emphasIs added, citatlOn omItted) 9 

omItted), Desert Palace Inc v Costa, 539 U S 90, 100 (2003) ("Junes are routmely mstructed 
that '[t]he law makes no dIstmctlOn between the weIght or value to be gIven to eIther dIrect or 
clfcumstantIaI eVIdence "') (citatlOns omItted) 

9 See Rogers v Mo Pac R Co, 352 US 500,508, n 17 (1957), The Wenona, 86 U S 41, 
58 (1873) Scholars agree that dIrect eVIdence IS not supenor to cIrcumstantial eVIdence See lA 
John Henry WIgmore, A TREATISE ON THE ANGLO-AMERICAN SYSTEM OF EVIDENCE IN TRIALS 

18 



B CIRCUMST ANTIAL EVIDENCE IS DIFFERENT THAN RES IPSA LOQUITUR 

It IS beyond dIspute that "South Carolma does not follow the doctnne of res Ipsa 

loqUItur" m tort cases, Watson 699 S E 2d at 179, and, mdeed, res lpsa "IS not apphcable" m any 

kmd of case m thIS State Merchant v Columbza Coca-Cola Bottlmg Co 214 S C 206, 207, 51 

S E 2d 749, 750 (1949) (cItmg Eickhoff v Beard-Laney Inc, 199 S C 500, 20 S E 2d 153 

(1942)) SIgmficantly, though, as Merchant took pams to explam m the next sentence 

"[r]eJectIOn of thIS [res Ipsa] rule of eVIdence does not mean, however, as IS pomted out m the 

Eickhoff case, and many others, that neghgence may not be estabhshed by circumstantlal 

eVIdence as well as by dIrect eVIdence" 214 SCat 207,51 S E 2d at 750 (EmphasIs added) 

Eickhoff provIdes the defimtlve expOSItIOn of how cIrcumstantial eVIdence dIffers from 

res Ipsa loqUItur, and why South Carolma courts bar res Ipsa loqUItur m every case but do not 

preclude the use of cIrcumstantial eVIdence m any case There, wntmg for unammous Court, 

then-JustIce (and later ChIef JustIce) Taylor Hudnall Stukes exphcated 

It IS Important m considermg the res Ipsa loqUItur doctnne and ItS apphcatIOn 
and effect m gIven cases, to dIstmgUIsh that doctnne from the pnnclple that 
neglIgence may be estabhshed by CIrcumstantIal eVIdence FaIlure to observe thIS 
dIstmctIOn has led to some uncertamty 

In other words, m the SItuatIOn to whIch res Ipsa loqUItur as a dIstmctlve rule 
apphes, there IS no eVIdence, clrcumstantlal or otherWIse, at least none of 
sufficIent probatIve value, to show neghgence, apart from the postulate, whIch 
rests on common expenence and not on speCIfic cIrcumstances of the mstant case, 
that phYSIcal causes of the kmd whIch produced the aCCIdent m questIOn do not 
ordmanly eXIst m the absence of neghgence, that IS, m the absence of a breach of 

AT COMMON LAW §26 (P TIllers rev ed 1983) (the Idea that "cIrcumstantial eVIdence may be as 
persuaSIve and as compelhng as testImomal eVIdence, and sometImes more so, IS now generally 
accepted "), 2 Saltzburg, Martm & Capra, FED RULES OF EVID MANUAL, § 401 02[3] at 401-7 
("m some cases, cIrcumstantial eVIdence may mdeed have more weIght than dIrect eVIdence") 
(cItmg cases), Charles T McCormIck, HANDBOOK OF THE LAW OF EVIDENCE 317 (1954) An 
1850 decIsIon by Lemuel Shaw, the ChIef JustIce of the Massachusetts Supreme JUdICial Court 
and one of the nmeteenth century's most emment Junsts, IS espeCially Illummatmg, as reflected 
m the fact that WIgmore quoted It at great length See Commonwealth v Webster, 59 Mass 295, 
311-12 (Mass 1850) (Shaw, C J), CIted m lA WIgmore, EVIDENCE § 26, at 959-60 
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duty such as defendant owed to plamtIff RejectIOn of the doctnne of res Ipsa 
loquItur does not mean that neghgence may not be estabhshed by cIrcumstantial 
eVIdence as well as by dIrect eVIdence 

EIckhoff, 20 S E 2d at 155 (cItatIOn omItted, emphaSIS added) 10 

The Supreme Court of South Carolma always has apprecIated the dlstmctIOn between 

hablhty based on res lpsa-l e hablhty based solely on "common expenence and not on 

specIfic cIrcumstances of the mstant case," ld -and hablhty based on concrete partlculanzed, 

case-specIfic cIrcumstantial eVIdence Thus, on the one hand 

[ e ]xpenence shows that ordmary machmes and apphances often fall or break, 
when reasonable care, and sometimes when even extreme care, has been 
exerCIsed m selectmg or constructmg and mamtammg them, and hence the 
neghgence of the master cannot wIth safety be assumed from the mere fact that 
they faIled or broke m the use 

Edgens v Gaffney Mfg Co, 69 S C 529,48 S E 538,538 (1904) (emphasIs added) 

On the other hand, however-mdeed, m the same case-the Edgens Court noted the flaw 

m the plamtIff s case was not one of doctnne but of fact Thus, m affirmmg a nonsUIt for the 

defendant, Edgens stressed that "[nlo eVIdence, eIther dIrect or cIrcumstantial, was offered from 

whIch the Jury mIght find the defendant lIable for operatmg defective and unsafe machmery " 

Id (emphasIs added) The ImplIcatIOn was clear If the piamtiff had offered some relevant and 

credIble 'evIdence, eIther dIrect or cIrcumstantIal," dIsmIssal would have been unwarranted 

For these reasons, the Supreme Court repeatedly has stressed '''WhIle our decIsIOns 

umformly state that the so called doctrme of res Ipsa loqUltur does not apply m thIS State, they 

10 Byrne v Boadle, 159 Eng Rep 299 (Exch DIV 1863), provIdes the ongmal and stIll classIc 
exposItion of the res Ipsa doctnne There a barrel of flour fell out of a shopowner's second-story 
wmdow and struck a passmg pedestnan The court allowed the plamtIff to recover despIte the 
fact that he had not proffered even a "scmtIlla" of eVIdence regardmg the shopowner's fault, e g , 
that the shop owner had stored the flour barrel mappropnately or had been movmg It m an unsafe 
manner, or any other allegatIOn that mIght mdlcate specIfic neghgent conduct Id at 301 Yet, the 
court explamed the accIdent "spoke for Itself' and thus held the defendant must have been 
neghgent (m some unknown, unspecIfied, and perhaps unspeclfiable manner) Id 
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have wIth equal umforrmty recogmzed that neglIgence may be proved by cIrcumstantIal eVIdence 

as well as dIrect eVIdence ,,, McQuzllen v Dobbs, 262 S C 386, 392, 204 S E 2d 732, 735 (1974) 

(quotmg Chaney v Burgess, 246 S C 261, 266, 143 S E 2d 521, 523 (1965)) Indeed, the 

Supreme Court often has held, smce at least 1876, that neglIgence may be establIshed entIrely on 

cIrcumstantial eVIdence II 

Echomg EIckhoff Edgens, and McQuzllen, modern scholars have clarIfied the crucial 

dIstmctIOn between res Ipsa and cIrcumstantial eVIdence cases WIth res Ipsa, a plamtIff no 

longer need satIsfy the tradItional reqUIrement of provmg every element of hIS cause of actIOn 

WIth particulanzed, case-specIfic eVIdence, that IS, of provmg that the defendant's tortIOUS 

conduct caused the plamtlffs mJunes Rather, res Ipsa allows "[a]n mference of neghgence on 

the partIcular occaSIOn based merely on abstract aggregate statIstICS" regardmg what occurs man 

"ordmary" case RIchard W Wnght, LzabIhty for POSSIble Wrongs CausatIOn StatIstIcal 

Probablhty and the Burden of Proof, 41 Loy LA L REV 1295, 1337 (2008) (CItatIOns 

omItted) Indeed, as Watson explamed, res Ipsa "IS a rebuttable presumptIOn that the defendant 

was neglIgent where an aCCIdent IS one WhIch ordmanly does not occur m the absence of 

neglIgence" Watson 699 S E 2d at 179 n 7 (emphaSIS added) 12 That probabIhstIc presumptIOn 

II See HIcklm v Jeff Hunt Mach Co, 226 S C 484, 492, 85 S E 2d 739, 742 (1955) ("It IS 
well settled that neglIgence may be establIshed by CIrcumstantial eVIdence as well as dIrect 
eVIdence, and that the law does not reqUIre proof to a certamty We thmk the CIrcumstances 
reasonably warrant the mference eIther that the cotter pm was not m place when the machme left 
the shop or was m a defectIve condItIOn and should not have been used NeglIgence m causmg 
the fall of the sheave could be based on eIther fact ") See also Caldwell v Pullman Co , 132 S C 

D 321,128 S E 504,505 (1925), Steele v Atl C L R Co, 103 S C 102,87 S E 639,642 (1916), 
Green v Southern R Co, 72 S C 398, 52 S E 45, 47 (1905), Rowe v GreenVIlle & C R Co, 7 
S C 167,179 (1876) 

12 "Some courts have tended m the past, and some few stIll tend, to gIve res Ipsa loqulfur the 
effect of a presumptIOn, whIch reqUIres a dIrected verdIct for the plamtIff If the defendant offers 
no eVIdence to rebut It" RESTATEMENT (SECOND) OF TORTS, § 328D, Comment m (1965) See 
W Page Keeton, PROSSER & KEETON ON TORTS 258 (5th ed 1984 & Supp 1988) Thus, some 
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regardmg what "ordmanly does not occur IP the absence of neglIgence," ld may be enough, by 

Itself, to establIsh a pnma JacIe case m JunsdIctIOns that accept the res Ipsa doctnne See Wnght, 

Lzablhty 41 Loy LA L REv at 1337 n 146 (cItmg Dan B Dobbs, LAW OF TORTS § 154, at 

372 (2001), for "notmg, correctly, that res Ipsa 10qUltur cases dIffer 'overwhelmmgly' from 

ordmary cIrcumstantIal eVIdence cases by allowmg an mference of neglIgence WIthout any 

partIculanstIc eVIdence of neglIgence on the partIcular occaSIOn ") 

CIrcumstantIal eVIdence IS very dIfferent, as It consIsts of "concrete eVIdence speCIfic to 

the partIcular occaSIOn about the network of causal relatIOnshIps leadmg to and flowmg from 

the partIcular factual Issue bemg lItIgated" Wnght, Lzablhty 41 Loy LA L REV at 1337 

(emphasIs added) SIgmficantly, although South Carolma courts reject res Ipsa they recogmze 

that concrete, case-speCIfic cIrcumstantIal eVIdence may be appropnate, admIssIble, and 

probatIve m a CIvIl proceedmg, such as m a car aCCIdent case m whIch the partIculanstIc 

testImony of an mdependent WItness '''contamed cIrcumstantIal eVIdence that support[ed] 

P[lamtIff]'s testimony that an unknown dnver contnbuted to her aCCIdent,'" the WItness' 

JunsdIctIOns may allow cases to be submItted to Junes under an extreme form of res Ipsa, Ie, 
WIth "no eVIdence" at all See Brown v Racquet Club oj Bncktown, 471 A 2d 25, 36 (N J 1984) 
(ClIfford, J dIssentmg) (protestmg deCISIOn that submISSIOn of a neglIgence case to the Jury on a 
theory of res Ipsa 10qUltur appropnate despIte the fact that "plamtIff mtroduced no eVIdence of 
any speCIfic acts," notmg that "[t]hIS IS the kmd of case that could gIve res Ipsa loquztur a bad 
name") See also Judson v Camelot Food Inc, 756 P 2d 1198, 1201 n 4 (Nev 1988) 
Nevertheless, "the great maJonty of the courts treat res Ipsa 10qUltur as creatmg nothmg 
more than a permIssIble mference, whIch the Jury may draw or refuse to draw," dependmg on the 
eVIdence m ItS entIrety REST (SECOND), § 328D, Comment m Thus, "the great maJonty" 
ImplICItly embrace (even If they do not forrnally adopt) the RESTATEMENT (SECOND)'S res Ipsa 
formulatIOn-whIch reqUIres a plamtIff to adduce at least some eVIdence supportmg hIS clmm­
as It prOVIdes "(1) It may be mferred that harm suffered by the plamtIff IS caused by neglIgence 
of the defendant when ( a) the event IS of a kmd whIch ordmanly does not occur m the absence of 
neglIgence, (b) other responSIble causes, mcludmg the conduct of the plamtIff and thIrd persons, 
are suffiCIently elImmated by the eVIdence, and (c) the mdIcated neglIgence IS wIthm the scope 
of the defendant's duty to the plamtIff" Id, Comment I See Marshall S Shapo, PRINCIPLES OF 
TORTLAW,-r45 01 at 248-51 (2ded2003), 1 Dobbs, TORTS, § 154 
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"'testImony that she saw the lIghts of an unknown car that was turnmg around and fleemg the 

scene of the accIdent sufficIently corroborates [the plamtIff]'s testImony creatmg a questIon of 

fact as to causatIOn for the Jury'" Shealy v Doe, 370 S C 194, 204, 634 S E 2d 45, 50 

(Ct App 2006) (quotmg Gzllzland v Doe, 357 S C 197, 202, 592 S E 2d 626, 629 (2004)) 

Numerous examples abound of admIssIble cIrcumstantial eVIdence 13 

In these kmds of cases, where dIrect eVIdence may be nonexIstent, weak, or nearly 

ImpoSSIble to obtam, a piamtiff or prosecutor utIlIzes specIfic cIrcumstantial eVIdence to prove 

that the defendant engaged m partIcular acts 1 Dobbs, TORTS, § 154, Fowler V Harper, Flemmg 

James, Jr & Oscar S Gray, LAW OF TORTS § 19 3, at 7 (2d ed 1986) 14 

II ALLOWING PARTIES TO USE CIRCUMSTANTIAL EVIDENCE IN 
PRODUCTS LIABILITY CASES IS CONSISTENT WITH SOUTH CAROLINA 
PRECEDENT IN EVERY OTHER AREA OF THE LAW CIVIL, 
ADMINISTRATIVE, AND CRIMINAL 

It IS precIsely because '" [t]he law makes absolutely no dIstmctIOn between the weIght or 

value to be gIven to eIther dIrect or CIrcumstantIal eVIdence,'" Morzarty, 341 SCat 337, 534 

S E 2d at 680 (cItatIOns omItted), that the Supreme Court never has "dIstmgUIshed between the 

two types of eVIdence m numerous cases," zd and mvanably has allowed lItIgants to use 

cIrcumstantial eVIdence m every kmd of case, be It CIvIl, admmistratIve, or cnmmal Put 

13 See e g Coleman v Shaw, 281 S C 107,113 n 3,314 S E 2d 154,157 n 3 (Ct App 1984) 
(quotmg Prosser, TORTS § 41 at 242-43) In the cnmmal context, a defendant's "apparent attempt 
to conceal the body and hIS flIght from the scene constItute substantIal cIrcumstantIal eVIdence," 
State v Al-Amm, 353 S C 405, 413, 578 S E 2d 32, 37 (Ct App 2003), as does a defendant's 
posseSSIOn of the weapon WhICh fired the shot that kIlled the VICtIm, State v Freiburger, 366 
S C 125, 136-37, 620 S E 2d 737, 743 (2005), or findmg a defendant's blood on the VIctIm's 
body State v Cooper 334 S C 540, 552, 514 S E 2d 584, 590 (1999) These pIeces of eVIdence 
properly would be consIdered "cIrcumstantIal eVIdence" msofar as each of them, If taken as true, 
would stIll reqUIre an mference to be drawn m order to resolve the ultImate Issue See 
MCCORMICK ON EVIDENCE ~ 185, at 308 (K Broun ed, 6th ed 2006) See also 2 Saltzburg, 
Martm, & Capra, FED RULES OF EVID MANUAL, § 401 02[3] 

14 In the same vem, "[s]tnct lIabIlIty does not elImmate the necessIty to prove a products 
case," eIther dIrectly or "cIrcumstantIally" Marshall S Shapo, PRODUCTS LIABILITY 114 (1993) 
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dIfferently, neIther thIS Court nor the Supreme Court ever has held that cIrcumstantIal eVIdence 

IS unsUItable for a partIcular type of case (The U S Supreme Court has honored the same 

pnnciple m all types of cases )15 

On the CIvIl SIde, "It IS aXIOmatIc m thIs State that Issues of neglIgence and proXImate 

cause may be resolved by dIrect or cIrcumstantIal eVIdence" Mahaffey v Ahl, 264 S C 241, 247, 

214 S E 2d 119, 122 (1975) (emphasIs added) 16 Thus, South Carohna courts follow thIS 

prmciple m a vanety of common law tort actIOns, such as for 

• medIcal malpractIce, see e g Green v Lzllzewood, 272 S C 186, 190, 
249 S E 2d 910,912 (1978), Cox v Lund, 286 S C 410,417-18,334 S E 2d 116, 
120 (1985), 

• toxIc/envIronmental torts, see e g Henderson v Allled Slgnal Inc, 373 
S C 179, 185,644 S E 2d 724, 727 (2007), 

• lIbel, see e g Holtzschelter v Thomson Newspapers Inc, 332 S C 502, 
513,506 S E 2d 497,503 (1998), 

• CIvIl conspIracy, see e g Pye v Estate of Fox 39 S C 555, 567, 633 
S E 2d 505, 511 (2006), Flrst UnlOn Nat I Bank of South Carolzna v Soden, 333 
S C 554,575,511 S E 2d 372,383 (Ct App 1998), 

• CIvIl fraud, see e g Thompson v Bass, 167 S C 345, 166 S E 346,350 
(1932), and 

15 See e gUS Postal Serv Bd of Governors v Alkens, 460 US 711,714 n 3 (1983) ("m 
any lawsUIt, the plamtIff may prove hIS case by dIrect or cIrcumstantIal eVIdence "), Desert 
Palace, 539 U S at 100 ("The adequacy of cIrcumstantIal eVIdence also extends beyond CIvIl 
cases, we have never questIOned the [use or] suffiCIency of CIrcumstantIal eVIdence m support of 
a cnmmal convIctIon, even though proof beyond a reasonable doubt IS reqUIred" to obtam a 
convIctIOn), Holland v Umted States, 348 US 121, 140 (1954) (notmg that, m cnmmal cases, 
cIrcumstantIal eVIdence IS "mtrmsically no dIfferent from testimomal eVIdence"), Allentown 
Mack Sales & Servlce Inc v N L R B 522 U S 359, 369-72 (1998) (agency cannot bar 
cIrcumstantIal eVIdence) 

16 See Madlson ex rei Bryant v Babcock Center Inc, 371 S C 123, 147, 638 S E 2d 650, 
662 (2006) (m a neglIgence case "[t]he questIOn of proxImate cause ordmanly IS one of fact for 
the Jury, and It may be resolved eIther by dIrect or cIrcumstantial eVIdence "), Baggerly v CSX 
Trans Co Inc, 370 S C 362, 368-69, 635 S E 2d 97, 101 (2006) (same) See also Mack v 
West, 275 S C 453, 455, 272 S E 2d 631, 631 (1980), Merchant supra Elchkoff, supra Edgens 
supra McQUillen, supra 
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• cIvIl SUItS for sexual abuse and assault, see Monarty 341 SCat 337-38, 
534 S E 2d at 680-81 

CIrcumstantIal eVIdence also IS employed m tort causes of actIOn created by statute, such 

as actIOns for 

o workers' compensatIOn, see e g TIller v NatIOnal Health Care Center 
o/Sumter, 334 S C 333,341,513 S E 2d 843,846 (1999), or 

• wrongful death, see e g, Legette v SmIth, 265 S C 573,577,220 S E 2d 
429, 430 (1975), as well as m 

• quasI-tort, quasI-contract actIOns, such as lawsUIts for breach of the 
ImplIed warrant of merchantabIlIty, see e g Doty v Parkway Homes Co , 295 
S C 368,369,368 S E 2d 670,671 (1988) 

South CarolIna courts routmely permIt partIes to use cIrcumstantIal eVIdence m non-tort 

CIvIl actIOns, such as m 

• contract dIsputes, see e g Ex parte Bland, 380 SCI, 12, 667 S E 2d 
540, 546 (2008), Brown v Allstate Ins Co, 344 S C 21, 25, 542 S E 2d 723, 725 
(2001), EllIe Inc v MICCIChl, 358 S C 78, 108, 594 S E 2d 485, 492 
(Ct App 2004), 

• dIVorce and alImony proceedmgs, see, e g Brown v Brown, 379 S C 
271, 280, 665 S E 2d 174, 179 (Ct App 2008), Anders v Anders, 285 S C 512, 
515, 331 S E 2d 340, 342 (1985), 

• dIsputes regardmg the dIsposItIon of estates, see e g In re Last WIll and 
Testament 0/ Smoak, 286 S C 419,428, 334 S E 2d 806, 811 (1985), Mock v 
Dowlmg, 266 S C 274, 276, 222 S E 2d 773, 774 (1976), 

• to establIsh the value of dIsputed property, see e g Hughes v Palatme 
Ins Co, 130 S C 383, 126 S E 125, 125 (1924), Beasley v Swmton, 46 S C 426, 
24 S E 313, 323-24 (1896), and 

• to appraIse the value of corporate stock, see e g Santee Gll Co Inc v 
Cox, 265 S C 270,277,217 S E 2d 789, 793 (1975) 

Moreover, State admInIstratIve agenCIes frequently rely on cIrcumstantIal eVIdence See 

Waters v South Carolma Land Resources ConservatIOn Comm n, 321 S C 219,226,467 S E 2d 

913, 917 (1996) (holdmg cIrcumstantIal eVIdence may be rehed on by admInIstratIve agenCIes m 

declSlon-makmg and by revlewmg courts m upholdmg agency findmgs of fact) See also Bzlton 
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v Best Western Royal Motor Lodge, 282 S C 634, 642, 321 S E 2d 63, 68 (Ct App 1984), 

Bursey v Dept of Health and EnvIronmental Control 360 S C 135, 142, 600 S E 2d 80, 84 

(Ct App 2004) 

Fmally, and perhaps most Importantly, It IS equally well-estabhshed that m cnmmal cases 

"[I]f there IS any dIrect eVIdence or substantIal cIrcumstantIal eVIdence reasonably tendmg to 

prove the gmlt of the accused, the Court must find the case was properly submItted to the Jury" 

State V FreIburger, 366 S C 125, 136, 620 S E 2d 737, 743 (2005) (upholdmg convIctIOn for 

murder) (emphaSIS added, CItatIOns omItted) Consequently, South Carolma courts have upheld 

convIctIOns m a vanety of prosecutIOns solely on the basIs of cIrcumstantial eVIdence See State 

V Frazler, 386 S C 526, 533, 689 S E 2d 610, 614 (2010) (upholdmg a convIctIOn for murder 

and armed robbery because "[t]he totahty of the eVIdence, VIewed as a whole, estabhshes 

substantIal cIrcumstantial eVIdence of the elements of armed robbery") 17 Indeed, the Supreme 

Court frequently has "held that a convIctIOn and sentence of death based upon cIrcumstantial 

eVIdence IS not Improper" State V Wllhams, 321 S C 327, 338, 468 S E 2d 626, 632 (1996) 

(emphasis added) See State V Wmkler, 388 S C 574,588-89,698 S E 2d 596, 603-04 (2010) 

Ten years ago, the Monanty Court surveyed a much smaller hst of CIVIl, admmistratIve, 

and cnmmal cases, determmed that cIrcumstantial eVIdence had been appropnately used m all of 

them, and ultImately "fI ou ]nd no reason to draw a dlstmctIOn between the use of dIrect or 

cIrcumstantial eVIdence m a repressed memory" sexual abuse/sexual assault case Monarty, 341 

SCat 337-38, 534 S E 2d at 680-81 ThIS Court should apply the same standard and 

methodology and reach the same result m thIS case 

17 See also State V Odems, 385 S C 399,406,684 S E 2d 573,576 (Ct App 2009) (burglary), 
State V Bennett, 328 S C 251,264,493 S E 2d 845, 851 (1997) (kldnappmg), State v Huggms, 
325 S C 103, 110,481 S E 2d 114, 118 (1997) (cnmmal conspIracy), State v Harry, 321 S C 
273,279-80,468 S E 2d 76,80 (Ct App 1996) (arson) 
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III ALLOWING CIRCUMSTANTIAL EVIDENCE TO BE USED IN PRODUCTS 
LIABILITY CASES IS CONSISTENT WITH THE PRACTICE 
"EMPLOYED BY AN OVERWHELMING MAJORITY OF THE 
JURISDICTIONS IN THIS COUNTRY" 

A THE SUPREME COURT CLOSELY FOLLOWS TRENDS IN OTHER STATES 

Earher thIS year the Supreme Court decIded to adopt the "rISk-UtIhty test" m strIct 

products habIhty desIgn-defect cases after findmg that thIrty-five (35) States "utIhze some form 

of rIsk-utIhty analysIs m theIr approach to determme whether a product IS defectIvely desIgned," 

Branham v Ford Motor Co, 701 S E 2d 5, 14 n 11 (S C 2010), a number whIch constItuted "an 

overwhelmmg majorIty of the JUrISdIctIOns m thIS country" Id at *8 Branham also noted the 

rISk-UtIhty test has been embraced m and recommended by § 2(b) of the AmerIcan Law 

InstItute's ("ALI"), RESTATEMENT (THIRD) OF TORTS PRODUCTS LIABILITY (1998) (the 

"PRODUCTS RESTATEMENT"), findmg the ALI's "gUIdance m thIS area IS mstructIve" Id 18 

Although South Carolma courts certamly are not reqUIred to follow the deCISIOns of 

courts m other States (or to follow the ALI's "gUIdance"), the Supreme Court pays very close 

attentIOn to declSlons of other courts and almost mvarIably IS "persuaded by the reasomng of 

those courts" whose careful analyses persuade a majorIty of States to agree Boan v State, 388 

S C 272,276,695 S E 2d 850, 852 (2010) Indeed, the Supreme Court has elected to follow the 

majorIty rule seventeen (17) tImes m the last five years alone, mcludmg m Boan and Branham 19 

18 For an extensIve dISCUSSIon of both the hIStOry of products habIhty and the development of 
the ALI's Restatements regardmg products habIhty, <;ee RIchard W WrIght, The Prznclples of 
Product Lzablizty, 26 REv LITIG 1067 (2007), Marshall S Shapo, THE LAW OF PRODUCTS 
LIABILITY (3d ed 1994 & Supp 1999) 

19 See also MathIS v Brown & Brown of S C Inc, 389 S C 299, 698 S E 2d 773, 783 
(2010), Fowler v Hunter 388 S C 355,362,697 S E 2d 531, 535 (2010), Todd v Joyner, 385 
S C 421,425,685 S E 2d 595,597 (2009), State v Edwards, 383 S C 66,72,678 S E 2d 405, 
408 (2009), Blackburn v DaufuskIe Is FIre DISt, 382 S C 626, 632, 677 S E 2d 606, 609 
(2009), State v WhIte, 382 S C 265,272,676 S E 2d 684, 687, (2009), Glssel v Hart, 382 S C 
235, 243, 676 S E 2d 320, 324 (2009), KmakIdes v School DISt of GreenvIlle Cty, 382 S C 8, 
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More tellmg stIll, the Supreme Court never has departed from the maJonty path dunng thIS 

penod 

B COURTS IN FORTY-SEVEN (47) STATES ALLOW LITIGANTS TO USE 

CIRCUMSTANTIAL EVIDENCE IN PRODUCTS LIABILITY CASES, IE, 

COURTS IN EVERY STATE THAT HAS CONSIDERED THE QUESTION 

Applymg the maJonty-approach yardstIck to the questIOn of whether thIS Court should 

allow cIrcumstantIal eVIdence to be used m products habIhty cases leads to the mexorable 

conclusIOn that thIS Court ought to do so because an exammatIOn of the law mother JunsdictIons 

demonstrates (as detailed m accompanymg AppendIx B) that courts m 47 of the other 49 States 

that recogmze products lIabIlIty claims as a separately cogmzable cause of actIOn expressly have 

held that plamtIffs may use cIrcumstantIal eVIdence to prove defects The lIst mcludes all of 

South Carolma's neIghbors 20 (Courts m Alaska and Mame have not ruled on the Issue, at least 

18,675 S E 2d 439, 444 (2009), DaVIe V State, 381 S C 601,609,675 S E 2d 416, 420 (2009), 
ATC South Inc V Charleston Cty, 380 S C 191, 197-98,669 S E 2d 337,340 (2008), Sloan v 
Dept ofTransp , 379 S C 160, 170,666 S E 2d 236,241 (2008), Spoone v State, 379 S C 138, 
143, 665 S E 2d 605, 607 (2008), McKmght v State, 378 S C 33, 49, 661 S E 2d 354, 362 
(2008), Hurst v East Coast Hockey League Inc, 371 S C 33, 38, 637 S E 2d 560, 562 (2006), 
Russell v Wachovza Bank N A ,370 S C 5, 12,633 S E 2d 722, 726 (2006) 

20 See e g De Wztt v Eveready Battery Co Inc, 565 S E 2d 140, 151 (N C 2002) ("the 
burden suffiCIent to raise a genume Issue of matenal fact m case may be met If the plamtIff 
produces adequate cIrcumstantial eVIdence of a defect") (stnct products lIabIhty/breach of 
warranty case), Rose v Flggle Intern Inc, 495 S E 2d 77, 81 (Ga App 1997) ("cIrcumstantIal 
eVIdence IS partIcularly appropnate m product habIhty cases"), MIller v Allstate Ins Co, 650 
So 2d 671,672 (Fla App 1995) ("a products habIhty plamtIffmay estabhsh a pnma faCIe case 

on cIrcumstantial eVIdence"), Perkms v Tradco Mfg & Sales Co, 613 S W 2d 855, 857 
(Ky 1981) ("the eXIstence of a defect m the product Itself may be establIshed by a suffiCIent 
quantum of CIrcumstantIal eVIdence"), Meadows v Coca-Cola Bottlmg Inc, 392 So 2d 825, 827 
(Ala 1981) ("cIrcumstantial eVIdence of SImIlar defects mother umts of the product m lItIgatIOn 
IS competent to show that a product IS defectIve"), Browder v PettIgrew, 541 S W 2d 402, 405 
(Tenn 1976) ("a defect m a product, as well as any other matenal fact, may be proven by dIrect 
eVIdence, cIrcumstantIal eVIdence, or a combmatIOn of dIrect and cIrcumstantial eVIdence") For 
addItIOnal representatIve cases, see AppendIx B 
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not deCIsIvely, although multIple appellate declSlons m each State strongly suggest that these 

States would Jom every other one If a smtable case presented the opportumty to do so) 21 

Stnkmgly, the 47 States that allow cIrcumstantial eVIdence m products lIabIlIty actIOns do 

so despIte the fact that "the vast maJonty of courts have held that [res Ipsa] IS not applIcable m 

stnct lIabIlIty cases" Terrence F KIely & Bruce L Ottley, UNDERSTANDING PRODUCTS 

LIABILITY LA W § 8 02 at 227 (2006) 22 

The Reporters for the PRODUCTS RESTATEMENT, Professors James A Henderson, Jr, of 

Cornell Law School and Aaron D Twerski of Brooklyn Law School, found that "fal huge body 

of case law supports thf e] propOSItIOn" that cIrcumstantial eVIdence IS very often used-and 

21 For example, as hIghlIghted m AppendIx B, although Alaska courts have not expressly 
held that cIrcumstantial eVIdence may be used m products lIabIlIty cases, those courts often have 
quoted WIth approval CalIfornia Supreme Court deCISIOns that have so held See e g , Clary v 
Fzflh Ave Chrysler Center Inc, 454 P 2d 244, 246-47 (Alaska 1969) ("The facts before us are 
SImIlar m many respects to those conSIdered by the Supreme Court of CalIfornia m Vandermark 
v Ford Motor Co ," 391 P 2d 168, 170 (Cal 1964), where CalIfornia's hIgh "court held that 
products lIabIlIty plamtIffs 'were entItled to establIsh the eXIstence of a defect by 
cIrcumstantial eVIdence ''') 

22 See J Gregory Marks, Determlmng the Indetermznate Defect, 36 ST MARY'S L J 237,245 
& n 55 (2005) (cltmg Welge v Planters Lifesavers Co, 17 F 3d 209, 211 (7th Clr 1994), Brooks 
v Colomal Chevrolet-Buzck Inc, 579 So 2d 1328, 1333 (Ala 1991), Tresham v Ford Motor 
Co, 275 Cal App 2d 403,407 (Cal App 1969), Ford Motor Co v Reed, 689 N E 2d 751, 754 
(Ind App 1997), Brothers v Gen I Motors Corp, 658 P 2d 1108, 1110 (Mont 1983), Myrlak v 

Port Auth of NY & N J, 723 A 2d 45, 54 (N J 1999), Fulton v Pfizer Hospital Products Group 
Inc, 872 S W 2d 908, 912 (Tenn App 1994)) See also Rutledge v Harley-DaVidson Motor Co , 
364 Fed Appx 103,107,2010 WL 445498, *4 (5th Clr 2010) ('''The doctnne of res Ipsa loquztur 
IS mapplIcable m any action predIcated upon the theory of stnct lIabIlIty"') (cItatIOns omItted) 
C[ Hughes v Stryker Sales Corp, --- F Supp 2d ---, 2010 WL 1961051, *4 (S D Ala 2010), 
Show v Ford Motor Co, 697 F Supp 2d 975, 984 (N D III 2010), Freeman Famzly Ranch Ltd v 
Maupzn Truck Sales Inc, 2010 WL 908665, *8 (W D Okla 2010), Mohammad v Toyota Motor 
Sales USA Inc 947 A 2d 598, 608 (Md App 2008), Park v Bay Crane Inc, 854 NY S 2d 
154, 155 (N Y App 2008), Miller v Ford Motor Co, 653 S E 2d 82, 84 (Ga App 2007) 

29 



should be used-m products lIabIlIty cases PRODUCTS RESTATEMENT, § 3, Reporters' Note, 

Comment b (EmphaSIS added) 23 

The ALI syntheSIzed thIS "huge body of case law" mto § 3 of the PRODUCTS 

REST A TEMENT, whIch proVIdes, m full 

It may be mferred that the harm sustamed by the plamtIff was caused by a product 
defect eXlstmg at the tIme of sale or dlstnbutIOn, wIthout proof of a specIfic 
defect, when the mCIdent that harmed the plamtIff (a) was of a kmd that 
ordmanly occurs as a result of product defect, and (b) was not, m the partIcular 
case, solely the result of causes other than product defect eXlstmg at the tIme of 
sale or dlstnbutIOn 

Although thIS may seem SImIlar to the mference of neglIgent causatIOn under the res lpsa 

doctnne, the ALI mtended a much narrower mterpretatIOn SectIOn 3, Comment b states that 

such an mference IS permIssIble If, and only If, the harm IS caused by the product's faIlure "to 

perform ItS mamfestly mtended functIOn" m a speCIfic SItuatIOn m whIch there must have been a 

23 LIke the offiCial texts of the RESTATEMENTS themselves, whIch often are regarded as 
"authontatIve gUides," Hon ShIrley S Abrahamson, Refreshmg InstltutlOnal Memones 
Wlsconsm and the Amencan Law Instltute, 1995 WIS L REV 1,3 (1995), see Hon Herbert P 
WIlkms, Process Partlsanshlp and the Restatements of Law, 26 HOFSTRA L REv 567, 567 
(1998), the offiCial Comments and Reporters' Notes frequently are CIted as persuasIve authontIes 
m theIr own nght, see e g Branham at 390 SCat 220, 701 S E 2d at 14 & n 10, Samantar v 
Yousuf --- U S ----, 130 S Ct 2278,2285, n 6 (2010), perhaps not least because of the calIber of 
ALI members and the lengthy collaboratIve process that mforms the draftmg and adoptIOn of 
each Restatement As Professors Henderson and Twerskl explam "Altogether, at least a dozen 
formal drafts, WIdely CIrculated among ALI members, were dIscussed, debated, cntlclzed, and 
reVIsed over the five-year lIfe of the project The Reporters met WIth one group or another m 
formal seSSIOns at least SIX tImes each year and presented drafts at Annual Meetmgs m 1994, 
1995, 1996, and 1997 Thousands of wntten suggestIons were receIved and conSIdered by the 
Reporters, and countless hours were spent dlscussmg every conceIvable aspect of the project 
Reported appellate court deCISIOns and statutes spannmg a thIrty-year penod were exammed, 
claSSIfied, and relIed on as the baSIS for the black letter rules and supportmg comments All of 
thIS research IS mcluded m the fimshed form of extenSIve Reporters' Notes" Henderson & 
TwerskI, What Europe Japan and Other Countnes Can Learn from the New Amencan 
Restatement of Products Lwblilty, 34 TEX INT'LL J 1,6(1999) 

In 1997, "[f]or theIr contnbutIOns to thIS RESTATEMENT, Henderson and Twerskl were Jomtly 
appomted to the [ALI's] Cutter Reporter's Chmr, an honor reserved for Reporters whose work IS 
[conSIdered] especIally outstandmg" ALI, PRODUCTS RESTATEMENT, 
http //Vv'Vv'Vv all org/ab 01d/prom06081 htm (last VISIted May 8, 2011) 
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defect m the product ThIS clearly applIes here, where (per the plamtIffs' eVIdence) the Momtor 

faIled to sound ItS alarm, whIch IS ItS sole purpose 

Other hIghly regarded scholars have echoed the PRODUCTS REST A TEMENT' snow twelve-

year old findmg that cIrcumstantIal eVIdence was, even then, almost umversally accepted m 

Amencan courts to adequately establIsh that a product IS defectIve For example, a decade ago, 

Professor DaVId G Owen24 wrote that "[aJ substantIal and growmg maJonty of Amencan 

1 unsdictIOns now accept thIS pnnclple of cIrcumstantial eVIdence for provmg defectIveness m 

stnct products lIabIlIty" DaVId GOwen, Manufactunng Defects, 53 S C L REv 851, 882 

(2002) (emphaSIS added, footnotes omItted) 25 As eVIdenced by the nearly 200 cases (from 47 

States) lIsted m AppendIx B, the "substantIal majonty" has mdeed "grow[n]" smce that tIme 

C LEADING TORT COMMENTATORS COMMEND PLAINTIFFS' USE OF 

CIRCUMSTANTIAL EVIDENCE IN PRODUCTS LIABILITY CASES AS 

"LOGICAL" AND "FAIR," AS WELL AS "WELL-EsTABLISHED" 

There are good reasons why courts m 47 States unambIguously allow lItIgants to use 

cIrcumstantial eVIdence m products lIabIlIty cases and why the ALI has "endorse [ d]" and 

24 Owen IS the Carolma DlstmgUIshed Professor of Law and DIrector of the Office of Tort 
Law StudIes at the Umverslty of South Carolma He also IS the author of the leadmg casebook on 
the subject, PRODUCTS LIABILITY AND SAFETY (6th ed 2010), the preemment hornbook/treatIse 
on the tOPIC, PRODUCTS LIABILITY LA W (2d ed 2008), and the most WIdely used "nutshell" m the 
field, PRODUCTS LIABILITY IN A NUTSHELL (8th ed 2008), as well as the co-author of the most 
frequently cIted multI-volume treatIse on the subject MADDEN & OWEN ON PRODUCTS LIABILITY 
(3d ed 2000) Fmally, Professor Owen IS the edItor of PHILOSOPHICAL FOUNDATIONS OF TORT 
LA W (1995), a co-author of PROSSER AND KEETON ON TORTS (5th ed 1984 and 1988 Supp ), an 
AdVIser to the Amencan Law InstItute on the RESTATEMENT (THIRD) OF TORTS, and an Edltonal 
AdVIser for the ALI' s RESTATEMENT OF PRODUCTS LIABILITY 

25 See DaVId G Owen, DeSIgn Defect Ghosts, 74 BROOK L REv 927,944 (2009), Domlmck 
Vetn, Order Out of Chaos Products Lzabllzty DeSIgn-Defect Law, 43 URICH L REv 1373, 
1427-32 (2009), Owen, PRODUCTS LIABILITY LAW, § 74 at 473 ("[h]avmg spread across the 
natIOn , the malfunctIOn doctnne has become a well-establIshed precept of modem products 
lIabIlIty law") See also Chad E Wallace, Sklmmzng the Trout from the Mzlk Uszng 
Clrcumstantzal EVIdence to Prove Product Defects under the Restatement (ThIrd) of Torts, 68 
TENN L REv 647,665,677-81,691 (2001) 
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"certIfied" the use of cIrcumstantial eVIdence m such cases 26 As Professor Owen, who extols the 

VIews of the "growmg majorIty," explams 

It IS dIfficult to see how any JUrISdIctIOn could reject some properly formulated 
verSIOn of such a well-estabhshed, fair, and logIcal prInCIple of proof In short, the 
manIfest merIts of thIS SImple canon of cIrcumstantial eVIdence suggests that ItS 
acceptance should soon be unIversal 

Owen, Manufacturmg Defects, 53 S C L REv at 883 (emphasIs added, footnotes omItted) 27 

Other students of the Issue agree Indeed, '" [f]ew would questIOn the use of cIrcumstantIal 

eVIdence to prove products habIhty m approprIate cases '" J Gregory Marks, Determmmg the 

Indetermmate Defect, 36 ST MARY'S L J 237,239 (2005) (quotmg Ford Motor Co v RIdgway, 

135 S W 2d 598, 603 (Tex 2004) (Hecht, J)) 28 As eVIdenced above, no State has "'questIOn[ed] 

the use of CIrcumstantIal eVIdence to prove products habIhty'" m the proper case and under 

approprIate condItIons Id 

In the final analYSIS, South Carolma courts have every rIght to stand alone and to 

"questIOn the use of cIrcumstantIal eVIdence to prove products habIhty " After all, the majorIty IS 

often wrong and "a foolIsh conSIstency IS the hobgoblm of lIttle mmds " Ralph Waldo 

Emerson, SelJ-Relzance, m Emerson, ESSAYS FIRST SERIES 53 (1895 ed) Nevertheless, amIcI 

respectfully submIt there are no JUrIsprudentIally sound reasons for South Carolma courts to 
/ 

26 In Professor Owen's VieW, the ALI's deCISIOn "to endorse[] the prInCIple m the Products 
LIabIhty Restatement § 3," dId not advocate substantIal changes m eXIstmg law but merely 
restated and "[c]ertIf[Ied] the proprIety of the doctrIne's WIdespread acceptance" Manufacturmg 
Defects, 53 S C L REV at 883 (footnotes omItted) 

27 See Owen, DeSIgn Defect Ghosts, 74 BROOK L REV at 944 (balanced, "faIr and SImple") 
Cf Owen, PRODUCTS LIABILITY LAW, § 6 5 at 430 ("lOgIC and fairness" support the use of 
"CIrcumstantIal proof of defect[s]"), and Id, § 74 at 473 ("[h]avmg spread across the natIon , 
the malfunctIOn doctrIne has become a well-estabhshed precept of modem products habIhty 
law" (footnote omItted) 

28 See James A Henderson, Jr and Aaron D TwerskI, The Products Lzabllzty Restatement m 
the Courts, 27 WM MITCHELL L REV 7,21-24 (2000), VIckI L MacDougall, The Impact of the 
Restatement (ThIrd) Torts Products Lzabllzty 62 CONSUMER FIN L Q REp 105, 110-11 (2008), 
VIctor M Schwartz, New Products Old Products Evolvmg Law RetroactIve Law 58 
NYU L REV 796, 828-36 (1983) 
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dIsregard theIr own long-standIng precedents, and to Ignore the decIsIOns of 47 other States, by 

denYIng the plaIntIffs the opportUnIty to use cIrcumstantIal eVIdence to make theIr case that the 

CAS MOnItor that faIled to warn them of theIr baby's lIfe-threatenIng condItIon was defectIve 

D SOUTH CAROLINA COURTS ALSO SHOULD FOLLOW THE ALI 

RESTATEMENT'S GUIDANCE REGARDING THE USE OF CIRCUMSTANTIAL 

EVIDENCE IN LIEU OF "PROOF OF A SPECIFIC DEFECT," IN LIEU OF 

PROOF OF A "REASONABLE ALTERNATIVE DESIGN," IN LIEU OF THE 

NEED FOR EXPERT TESTIMONY IN EVERY CASE, AND REGARDLESS OF 

WHETHER THE PRODUCT IN QUESTION FAILED BECAUSE OF A DESIGN 

DEFECT OR A MANUFACTURING DEFECT 

AmIcI respectfully suggest that South CarolIna courts not only should adopt the ALI's 

general pOSItIOn allOWIng cIrcumstantial eVIdence In products cases, but also the ALI's partIcular 

gUIdance regardIng the need for expert testlmony, alternatIve deSIgns, and IdentIficatIOn of whIch 

component of a product IS defectIve and In what respect 

The text of the first paragraph of the PRODUCTS RESTATEMENT § 3 explIcItly states that 

the eXIstence of a product defect "may be Inferred WIthout proof of a specIfic defect" (ThIS 

contrasts WIth the CIrCUIt Court's OpInIOn that the Graves are reqUIred to "IdentIfy the specIfic 

defect" In the CAS MOnItor, Apnl 8th Order at 9) OffiCIal Comment c to PRODUCTS 

REST A TEMENT § 3 elaborates on thIS rule 

c No reqUIrement that plamtIff prove what aspect of the product was 
defectIve--The Inference of defect may be drawn under thIS SectIOn WIthout 
proof of the specIfic defect Furthermore, qUIte apart from the questIOn of what 
type of defect was Involved, the plaIntlff need not explaIn specIfically what 
constItuent part of the product faIled For example, If an Inference of defect can be 
appropnately drawn In connectIOn WIth the catastrophIC faIlure of an aIrplane, the 
plaIntIff need not establIsh whether the faIlure IS attnbutable to fuel-tank 
explosIOn or engIne malfunctIOn 

(EmphasIs added) As detaIled In both the follOWIng footnote and accompanyIng AppendIx C, 

the VIews set forth In § 3, Comment (c) are completely conSIstent WIth case law from around the 

country, whIch hold that a plaIntIff IS not reqUIred to Identlfy the alleged defect WIth 
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partIculanty, or descnbe whIch mdIvIdual "constItuent part" or sub-component of a product was 

flawed, or explam precIsely how and why a component was defectIvely desIgned, or how and 

why a sub-component was defectIvely manufactured, or how and why the entIre product 

malfunctIOned 29 

As a further consequence, products lIabIlIty plamtIffs relymg on cIrcumstantIal eVIdence 

"need not prove that the product departed from ItS mtended desIgn or that a reasonable 

alternatIve desIgn could have been adopted" SectIOn 3, Reporters' Note 1 (emphaSIS added) 30 

See MIchael D Green, The Unappreczated Congruzty of the Second and Thlrd Torts 

Restatements on Deslgn Defects, 74 BROOK L REv 807,835 (2009) 

29 See e g Ramos v Howard Indus Inc, 885 N E 2d 176, 178 (N Y 2008) ("It IS well 
settled that a products lIabIlIty cause of actIOn may be proven by CIrcumstantIal eVIdence, and 
thus, a plamtIff need not IdentIfy a speCIfic product defect"), Bennett vAsco Servlces Inc, 621 
S E 2d 710, 717 (W Va 2005) ("A plamtIff IS not reqUIred to establIsh a stnct products lIabIlIty 
cause of actIOn by IdentIfymg the speCIfic defect that caused the loss, but mstead may permIt a 
Jury to mfer the eXIstence of a defect by cIrcumstantIal eVIdence") For addItIonal representatIve 
cases, see AppendIX C 

As Professor Owen explams "Smce normal products lIabIlIty doctnne reqUIres a plamtIff to 
establIsh that a product was defectIve and that the defect caused hIS harm, requmng a plamtIff to 
prove that a speCIfic defect caused the aCCIdent mIght appear to make good sense But the very 
purpose of the malfunctIOn doctnne IS to allow a piamtiff to prove a case by cIrcumstantIal 
eVIdence when there SImply IS no dIrect eVIdence of preCIsely how or why the product faIled 
SometImes the speCIfic cause of a malfunctIOn dIsappears m the aCCIdent when the product blows 
up, bums up, IS otherWIse severely damaged, or IS thereafter lost Not mfrequently, however, 
products SImply malfunctIOn, and mystenously so, leavmg no tangIble trace of how or why they 
faIled In all such SItuatIOns, where dIrect eVIdence IS unaVailable, the courts have properly 
refused to reqUIre the plamtIff to prove what speCIfic defect caused the product to malfunctIOn" 
Owen, Manufacturmg Defects, 53 S C L REv at 874 (footnotes omItted) See Owen, PRODUCTS 
LIABILITY LAW, § 74 at 472,2 Dobbs, TORTS, §§ 360, 362 

30 A "tentatIve draft" of the PRODUCTS RESTATEMENT, whIch lacked thIS dIsclaImer, was 
heavIly cntIcIzed for nullIfymg plamtIffs' abIlIty to use cIrcumstantIal eVIdence to prove then 
case WIthout expert testImony or proof of feaSIble alternatIve deSIgns See Wnght, Prmclples of 
Products Lzabllzty, 26 REV LITIa at 1087 (the '''feaSIble alternatlve deSIgn reqUIrement Imposes 
an undue burden on plamtIffs that mIght preclude otherWIse valId claIms from JUry conSIderatIOn 
Such a rule would reqUIre plamtIffs to retam an expert WItness even m cases m whIch lay Jurors 
can mfer a deSIgn defect from cIrcumstantial eVIdence ''') (quotmg Potter v Chlcago Pneumatlc 
Tool Co, 694 A 2d 1319, 1332 (Conn 1997) (mternal CItatIOns omItted» 

34 



Moreover, PRODUCTS RESTATEMENT § 3, together wIth the cases cIted m the 

accompanymg officIal Comments and Reporters' Notes, estabhshes that a plamtIff IS not 

reqUIred to adduce expert testImony to prove a product defect m every case, regardless of 

whether the alleged defect IS one of deSIgn or manufacture, rather, the need for such testImony 

depends on the facts and CIrcumstances of each case 31 (Indeed, as a general rule, "[I]t IS well 

settled that expert testImony IS unnecessary m cases where Jurors 'are as capable of 

comprehendmg the pnmary facts and of drawmg correct conclUSIOns from them as are WItnesses 

possessed of specIal or pecuhar trammg ", Wills v Amerada Hess Corp, 379 F 3d 32, 46 (2d 

Clr 2004) (CItatIOns omItted)) 32 

31 See e g Newell Rubbermald Inc v Raymond Corp 2010 WL 2643417, *11 (N D OhIO 
2010) (applymg OhIO law) ("expert testImony IS not always reqUIred to prove the matenal 
elements ofa deSIgn defect claIm" (CItatIOns omItted)), Hughes v Stryker Sales Corp, 2010 WL 
1961051, *2 (S D Ala 2010) ("under Alabama law, but [a]s also conSIstent WIth precedents 
from other JunsdictIOns," "'expert testImony IS not always necessary to estabhsh the eXIstence of 
a manufactunng defect'" and the Issue of "'[w]hether expert testImony IS reqUIred [m a products 
hablhty case] ultImately depends on whether It IS a fact Issue upon whIch the Jury needs 
aSSIstance to reach an mtelhgent or correct declSlon ", (cItatIOns omItted, brackets m the 
ongmal), Driskill v Ford Motor Co, 269 S W 3d 199,204 (Tex App 2008) (expert testImony IS 
"'generally encouraged'" but defimtely IS "'not reqUIred to estabhsh a products habilIty claIm' 

Whether expert testImony IS reqUIred depends on whether the Issue mvolves matters beyond 
'the general expenence and common understandmg of laypersons "') (CItatIOns omItted), Cansler 
v Mills, 765 N E 2d 698, 706 (Ind App 2002) ("Expert testImony IS not always reqUIred If 
there IS suffiCIent cIrcumstantIal eVIdence "), Arnold v Krause Inc, 233 F R D 126, 132 
(W D NY 2005) (applymg New York law) ("a claIm of stnct products lIabIhty may be 
estabhshed based upon cIrcumstantIal eVIdence" and "[ e ]xpert testImony as to the speCIfic deSIgn 
defect IS not reqUIred "), Krause Inc v Lzttle 34 P 3d 566,571 (Nev 2001) ("expert testlmony IS 
not always necessary to estabhsh the eXIstence of a manufactunng defect") For addItIOnal 
representatIve cases, see AppendIX F 

32 See Wnght, Prmclples of Products Lzabllzty 26 REv LITIG at 1087 (discussmg Potter 
694 A 2d at 1332), Frank J Vandall, The Restatement (Third) Products Lzabllzty SectlOn 
2(b) The Reasonable Alternative DeSign ReqUlrement, 61 TENN L REV 1407, 1426 & n 118 
(1994) ( cItmg cases), Frank J Vandall, DeSign Defect m Products Lzabllzty Rethmkmg 
Neglzgence and Strict Lzabllzty, 43 OHIO ST L J 61, 76 (1982) 
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ThIS fully comports wIth South Carohna practIce m both products habilIty and complex 

neghgence cases, such as ones for medIcal malpractIce 33 Thus, as the Supreme Court recently 

stressed "[I]n discussmg the Issue of proof m a defectIve desIgn case, Professors Hubbard and 

FelIx say, 'As wIth other matters m varymg degrees beyond the knowledge and expenence of 

ordmary persons, expert testImony wIll often be useful and may be necessary,'" Watson 699 

S E 2d at 174 (emphasIs added, quotmg F Patnck Hubbard & Robert L FelIx, THE SOUTH 

CAROLINA LAW OF TORTS 313 (3d ed 2004)) By negatIve ImplIcatIOn, expert testImony IS 

neIther mdispensable nor reqUIred m every case 

Fmally, as detailed m AppendIces D and E, many of the cases that mformed the 

RESTATEMENT, or have been gUIded by It, pomtedly emphasIze that cIrcumstantial eVIdence may 

be used to prove a product defect m both deSIgn defect cases34 and/or manufactunng defect 

cases 35 One reason why, at least for cIrcumstantial eVIdence purposes, It IS Immatenal to specIfy 

whether the product was defectIvely desIgned or manufactured IS that the two types of defects 

33 For example, Green v Lllbewood, 272 S C 186, 192,249 S E 2d 910,913 (1978), reversed 
the grant of a dIrected verdIct for a defendant physIcIan where plamtIff rehed on cIrcumstantIal 
eVIdence that showed hIS medIcal problems began soon after msertIOn of a medIcal deVIce, 
holdmg that m "considermg the suffiCIency of cIrcumstantial eVIdence, the facts and 
CIrcumstances should be assessed m lIght of ordmary expenence and common sense ThIS 
general proposItIOn of tort law has been applIed m malpractIce cases as an exceptIOn to the 
general rule requmng expert testImony" (Internal CItatIOns omItted) See Cox v Lund 286 
S C 410,416,334 S E 2d 116,120 (1985) 

34 See e g AtkIns v Gen I Motors Corp 132 OhIO App 3d 556, 564, 725 N E 2d 727, 733 
(OhIO App 2009) (cIrcumstantial eVIdence may "suffice to document the eXIstence of a deSIgn 
defect "), Webber v HTlborn, 2009 WL 5150082 (MICh App 2009) ("defectIve deSIgn claim 
may be based on eIther dIrect or cIrcumstantIal eVIdence") (cItatIOns omItted)) For addItIOnal 
representatIve cases on the same pomt, see AppendIx D 

35 See e g TurpIn v Stanley Schulze & Co Inc, 2009 WL 875218, * 5-6 (Ky App 2009) 
("manufactunng defect" may be estabhshed by "cIrcumstantIal eVIdence") (cItatIOns omItted), 
Shaun T Mwn Corp v Hewlett-Packard Co, 237 S W 3d 851, 854 (Tex App 2007) 
("cIrcumstantIal eVIdence was suffiCIent to raise an Issue of matenal fact as to each contested 
element of theIr manufactunng defect claim") For addItIonal representatIve cases on the same 
pomt, see AppendIx E 
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may "overlap[] and operate sImultaneously" Jerry J PhIlhps, Products Lzabllzty Beyond 

Warm ngs , 26 N Ky L REV 595, 623 (1999)) See Owen, Manufactunng Defects, 53 S C L 

REV at 874 36 

In sum, thIs Court should reverse the decIsIOn below and allow cIrcumstantIal eVIdence to 

be used In products lIabIlIty cases because such eVIdence IS admIssIble In each of the other States 

whose courts have consIdered the questIOn and because the ALI and leadIng scholars endorse the 

approach taken by the vast maJonty of the States 

IV BARRING THE USE OF CIRCUMSTANTIAL EVIDENCE TO PROVE A 
PRODUCTS LIABILITY CAUSE OF ACTION WILL CONFUSE JURIES AND 
BURDEN ALREADY OVERTAXED COURTS 

ProhIbItIng plaIntIffs from USIng cIrcumstantial eVIdence to prove a stnct products 

lIabIlIty cause of actIOn wIll not prevent plaIntIffs from IntroducIng cIrcumstantIal eVIdence In a 

products lIabIlIty case ThIS IS so because South CarolIna allows plaIntIffs to plead multIple 

claims In a sIngle case and because products hablhty plaIntIffs often JOIn neglIgence and breach 

of ImplIed warranty claims to stnct hablhty claims, Just as the plaIntIffs dId In thIS case 37 

Because, as detaIled above, products hablhty plaIntIffs may use cIrcumstantial eVIdence 

In support of theIr neghgence and warranty claims, Junes wIll be confused by contradIctory 

36 See Bryan v John Bean D1V of FMC Corp, 566 F 2d 541, 547-48 (5th Clr 1978) 
(Inadequate specIficatIOns, a desIgn defect, led to manufactunng defects), Colt Indus Op Corp 
v Frank W Murphy Mfr Inc, 822 P 2d 925,930 (Alaska 1991) (same) 

37 See Melton v Medtromc Inc, 389 S C 641, 650 n 3, 698 S E 2d 886, 890 n 3 
(Ct App 2010) (plaIntIff "alleged ten causes of actIOn [IncludIng] (1) products hablhty, 
neglIgence (agaInst Medtromc), (2) products habilIty, stnct hablhty (agaInst Medtromc), (3) 
breach of warranty, merchantabIlIty (agaInst Medtromc), (4) breach of warranty, fitness for a 
partIcular purpose (agaInst all defendants), (5) breach of warranty, express (agaInst all 
defendants), (6) medIcal malpractIce and neghgence (agaInst all defendants)") See also Holst v 
KCI Konecranes IntI Corp, 390 SC 29,699 SE2d 715,717 (CtApp20l0) (manufacturer 
sued for neglIgence, breach of warranty, and defectIve desIgn), Rife v Haachl Canst Mach Co 
Ltd, 363 S C 209,609 S E 2d 565 (Ct App 2005) (same) 
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mstructIOns 38 Thus, on the one hand, Junes wIll be mstructed (for neglIgence and warranty 

purposes) to regard "cIrcumstantIal eVIdence IS Just as good as dIrect eVIdence," St Paul FIre 

251 SCat 59-60, 159 S E 2d at 923, and that both types "mherently possess the same probatIve 

value" Cherry, 361 SCat 600,606 S E 2d at 481 On the other hand, though, for stnct hablhty 

purposes, Jurors wIll be told to Ignore cIrcumstantIal eVIdence as worthless and unrehable The 

possIbIlItIeS of confused Junes, mconslstent verdIcts, complex post-tnal motIOns, and multIple 

appeals seem hIgh 

Such results would be unwelcome m any court system and would seem to be especIally 

undesIrable to South Carohna's courts, whIch are tWIce as busy as the average court m the 

country As ChIef JustIce Toal explamed m her 2010 State of the JudIcIary Address, the South 

Carolma JudICIary Department ("SCJD") has been m the mIdst of, or threatened WIth, a finanCIal 

cnsls for more than a decade, a cnSlS WhICh has compelled the SCJD to put mto effect a "hmng 

freeze," "[r]reduce[] Judges' travel, [e]hmmate[] travel for law clerks, [r]estnct[] travel for court 

reporters, [a]uthonze[] county Clerks of Court to operate WIth skeleton staffs on local furlough 

days ," and "[ c Jut the reImbursement of the monthly office allowance to Judges" ChIef 

JustIce Jean Hoefer Toal, 2010 State of the Judlczary PresentatlOn to the South Carolrna 

LegIslature 5 (Feb 24,2010) (http //www sccourts org/whatsnew/2010StateOfJudlcIary pdf, last 

38 "In a products lIabIlIty actIOn, regardless of the theory of recovery pursued, a plamtIff must 
establIsh three elements (1) he was mJured by the product, (2) the mJury occurred because the 
product was m a defectIve condItIOn, unreasonably dangerous to the user, and (3) the product, at 
the tIme of the aCCIdent, was m essentIally the same condItIon as when It left the hands of the 
defendant" Jackson v Bermuda Sands Inc, 383 S C 11, 15, 677 S E 2d 612, 614 
(Ct App 2009) (cItatIOns omItted) "In addItIon, lIablhty for neghgence also reqmres proof that 
the manufacturer breached ItS duty to exerCIse reasonable care to adopt a safe desIgn" Id 383 
SCat 15, 677 S E 2d at 614-15 (cItatIons omItted) "[A] plamtIff must prove the product defect 
was the prOXImate cause of the mJury sustamed," whIch reqmres proof of causatIOn m fact and 
legal cause 'CausatIOn m fact IS proved by estabhshmg the Injury would not have occurred "but 
for" the defendant's neghgence,' whIle 'Legal cause IS proved by estabhshmg foreseeablhty '" 
Id 383 SCat 16,677 S E 2d at 615 (CItatIons omItted) 
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VISIted Feb 29,2010) As a result, South Carolmajudges remam among the busIest m the natIOn, 

and "South Carolma contmues to have more than tWIce the natIOnal average of filmgs per judge" 

Id at 8 39 And addItIOnal and more strIngent cuts mIght be m the offing 40 

Barnng cIrcumstantial eVIdence and mandatmg that piamtiffs retam experts to prove a 

specIfic defect m every strIct products habIhty cause of actIOn (whIch IS the CIrcmt Court's 

preferred alternatIve to the use of cIrcumstantIal eVIdence) not only would mcrease the htIgatIOn 

costs for piamtiffs who pursue thIS optIOn (and mcrease defense costs as well), dIscourage other 

piamtiffs from filmg SUIt because the costs are prohIbItIve (and thereby effectIvely deny such 

plamtIffs access to the courts), and mcrease jury confuSIOn, but also would mcrease the burdens 

on the courts to determme the rehabIhty and admissIbIhty of expert testImony and to assess the 

suffiCIency of that testImony 

39 Accordmg to a "jomt study by the Conference of State Court AdmInIstrators, the Bureau of 
JustIce StatIstIcs [of the U S Department of JustIce], and the NatIOnal Center for State Courts," 
all of the "States averaged 1,761 filmgs per judge and 3 74 judges per 100,000 populatIOn m 
2006 (most current year for whIch statIstICS are avaIlable) " 2010 State of the JudIczary at 8 By 
contrast, South Carolma averaged 4,374 filmgs per judge-more than tWIce as much as the 
average m the other States-and only 1 1 judges per 100,000 populatIOn-less than a thIrd of the 
average m the other States-m 2006 Id 

40 Thus, ChIef JustIce Toal further warned that, as a result of the budget CrISIS "Lay-offs for 
the CIrcmt Court law clerks may occur thIS SprIng 2010, Court of Appeals staff may be reduced 
from 3 to 2 staff personnel per judge, New law clerks may not be hIred next year, ReductIOn of 
court reporters bemg conSIdered, JudICIal Department may be forced to run a defiCIt m the 
upcommg fiscal year, ConSIderatIOn bemg gIVen to not fillmg some upcommg JudICial vacanCIes 
and aSSOCiated non-JudICIal pOSItIOns for further costs savmgs, Current fundmg levels JeOpardIze 
the Court's abIhty to adequately fulfill constItutIOnal functIOns, Furloughs and reductIOns m 
force (RIF) may be reqUIred " Id at 6 (emphaSIS added) As the ChIef JustIce adVIsed a State 
Bar conventIOn m January '''We are m as dIfficult a tIme as has ever faced the court smce ItS 
colomal foundatIOn,'" she Said "'We are m the bIggest CrISIS for mamtammg an open court 
system m South Carolma that we have ever experIenced '" Fred Horlbeck, ChIef JustIce Jean H 
Toal JudIczary Faces Most DIre Budget CrzSIS Ever SOUTH CAROLINA LA WYERS WEEKLY (Feb 
1, 2010) (http Ilwww allbusmess comlgovemment/govemment-bodles-offices-regIOnal-
locall13891413-1 html) (last VISIted Feb 16,2010) (emphaSIS added) 
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As one expenenced federal Judge noted, heIghtened admlsslblhty reqUIrements make It 

"more Important than ever for the tnal court to take an actIve role m the presentatIOn of expert 

testImony," WhIch may "greatly lengthen and comphcate assessment of [such] testimony" Hon 

Charles R RIchey, Rule 16 ReVIsed and Related Rules, 233 ALI-ABA 363, 376 (1994) 

"[G]Iven the complex factual mqUIry reqUIred by Daubert [v Merrell Dow PharmaceutIcals 

Inc 509 U S 579 (1993)], courts wIll be hard-pressed m all but the most clear-cut cases to 

gauge the relIabIlIty of expert proof on a truncated record" Cortes-Irzzarry V CorporaclOn 

Insular De Seguros, 111 F 3d 184,188 (1st Clr 1997) Accord Padillas V Stork-Gamco Inc, 186 

F 3d 412, 417 (3d CIr 1999), Kemp ex rei Wrzght V State, 809 A 2d 77, 86 (N J 2002) Federal 

courts, and state courts that apply Daubert, have found that m order to develop somethmg more 

than a "truncated record," they need to hold tlme-consummg "Daubert heanngs ,,41 

For all these reasons, allowmg cIrcumstantlal eVIdence for most claims and m most cases, 

but barrmg such eVIdence regardmg stnct hablhty products claims WIll confuse Junes and burden 

South Carolma's already overtaxed courts 

41 These "Daubert hearmgs" consume vast amounts of JudICial resources, Peter J Goss, 
Clearing Away The Junk 56 FOOD & DRUG L J 227,230 (2001), Impose "Immense burdens" on 
both tna1 and appellate Judges, Kathenne M AtikIan, Nasty MedICine Daubert v Merrell Dow 
Pharm Inc ApplIed to a HypothetIcal MedIcal MalpractIce Case, 27 Loy L A L REv 
1513,1514 (1994), and have left many Judges "reelmg" MIchael C Mason, The Sczentific 
EVIdence Problem a Phzlosophlcal Approach, 33 ARIZ ST L J 887, 892 (2001) As one 
promment Texas state Judge has explamed, rehablhty/admlsslblhty "heanngs consume too much 
tIme and JudICial resources and hmlt a tnal court's tlme for the actual tnal, whIle mcreasmg 
the number and duratIOn of heanngs", such "heanngs can last many days, m addItIOn to the tIme 
spent by a Judge revlewmg memoranda, pubhcatIOns, and data m fields for WhICh they may have 
httle or no trammg "Hon Harvey Brown, Procedural Issues Under Daubert, 36 Hous L REv 
1133, 1150 (1999) See also Ralph D Gants, DaubertlLamlgan Making the Gate SWing 
Smoothly, 47 BOSTON BAR J 8, 9 (MARCH/ApRIL 2003) (rehablhty-admlssibilIty heanngs often 
"evolve mto mmI-tnals that greatly burden the time ofthe court ") 

40 



V PRECLUDING PLAINTIFFS FROM USING CIRCUMSTANTIAL EVIDENCE 
IN PRODUCTS LIABILITY CASES VIOLATES FEDERAL AND STATE 
CONSTITUTIONAL GUARANTEES OF ACCESS TO THE COURTS AND 
EQUAL PROTECTION OF THE LAWS 

It IS well-establIshed that "[I]n many stnct lIabIlIty cases, the product mvolved wIll be 

damaged or destroyed, makmg proof of the lack of a defect vIrtually ImpossIble" Jenkms v 

Whzttaker Corp, 785 F 2d 720, 733 (9th Clf 1986) For example 

a new automobIle's steenng or brakes suddenly [may] fall to work, causmg the 
car to crash mto a tree, ChrIstmas tree lIghts mexplIcably [may] catch fire, 
causmg them to be consumed, or a person [may be] suddenly and severely 
sIckened whIle eatmg food, but all eVIdence of contammatIOn dIsappears m the 
vIctIm's stomach and thence elsewhere 

DavId G Owen, The Graymg of Products Lzabllzty Law Paths Taken and Untaken m the New 

Restatement, 61 TENN L REV 1241, 1248 (1994) 

In sItuatIOns "m WhIch a product suddenly and catastrophIcally falls, destroymg all 

dIrect eVIdence of product defectIveness , It IS sometImes clear as a matter of cIrcumstantIal 

eVIdence that such a malfunctIOnmg product was qUIte probably defectIve m one way or 

another" Id ObvIOusly, there are other cases m whIch the product IS not destroyed and m whIch 

"proof of desIgn defectIveness may often be aVaIlable m such cases from an exammatIOn of 

sImIlar umts of the product" Id 

Yet sometImes the preCIse mechamsms that caused a partIcular product to fall are 
not readIly dIscoverable by exammmg or even testmg sImIlar products that have 
not yet faIled Moreover, the cost of expert testmg and proof m such mstances 
may put all but the most senous cases of thIS sort outsIde the practIcal realm of 
the JustIce system There thus appears to be no good reason to attempt to undercut 
the abIlIty of accIdent vIctIms to obtam relIef m cases mvolvmg probable desIgn 
defects---or, more commonly perhaps, m cases mvolvmg the probabIlIty of some 
kmd defect, but only speculatIOn as to the partIcular form of defect 

Id (emphasIs added) 
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The ALI was "persuaded by the lOgIC and fairness of arguments such as these," to allow, 

through RESTATEMENT § 3, for cIrcumstantIal eVIdence to be used to prove defects m products 

"cases that mvolve the probabIlIty of any form of defect" Id at 1249 

Moreover, as a general pnnclple, depnvmg plamtIffs of the chance to use CIrcumstantIal 

eVIdence to prove product defects m cases m whIch dIrect eVIdence IS phYSIcally ImpOSSIble to 

obtam (because It has been destroyed) or practIcably mfeaslble or prohIbItIvely uneconomIC to 

acqUIre (because "the cost of expert testmg and proof' may be so hIgh, Id at 1248) not only 

would be an affront to "lOgIC and fairness" of PRODUCTS RESTATEMENT § 3, Id at 1249, but also 

would vIOlate state and federal constItutIOnal guarantees of meanmgful access to the courts for 

redress of gnevances 42 

Thus, the UnIted States Supreme Court and the hIgh courts of many States have 

admOnIshed, m vanous contexts, that States may not Impose condItIOns that are "so gravely 

dIfficult and mconvenIent that [a lItIgant] WIll for all practIcal purposes be depnved of hIS day m 

court" MIS Bremen v Zapata Off-Shore Co, 407 U S 1, 18 (1972) (dlscussmg state court 

enforcement of extremely onerous forum-selectIOn clauses) 43 

42 Reflectmg the Importance of thIS nght, "[ d]ecisIOns of th[ e UnIted States Supreme] Court 
have grounded the [federal] nght of access to courts" m no less than five overlappmg 
constItutIOnal proVISIOns "the ArtIcle IV PnvIleges and ImmUnItIes Clause, the FIrst 
Amendment PetItIOn Clause, the FIfth Amendment Due Process Clause, and the Fourteenth 
Amendment Equal ProtectIOn, and Due Process Clauses" Chrtstopher v Harbury, 536 U S 403, 
415 n 12 (2002) (CItatIOns omItted) The same nght IS secured by S C Const art I, § 22 See 
Central RR & Banking Co v Ga Constr & Investment Co, 32 S C 319, 11 S E 192, 203 
(1890) ("It IS very manIfest that the object of that sectIOn was SImply to secure to the 
mhabltants of the state, for whIch the constItutIOn was made, access to the courts for redress of 
any mJury whIch they may have receIved ") 

43 See e g Chrtsty v Horn, 115 F 3d 201, 206-07 (3d Clr 1997) (exhaustIOn of state 
remedIes may not be reqUIred when "state remedIes are futIle, madequate, or mcapable of 
provldmg a full and fair adjudIcatIOn of federal claims"), Plsellt v 75th Street MedIcal, 808 A 2d 
508, 524 (Md 2002) (a rule that mandates that statutes of lImItatIOns penods that run agamst a 
mmor dunng ItS mfancy "IS an unreasonable restnctIOn upon a chIld's remedy and the chIld's 
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A decIsIOn to uphold the CIrCUIt Court's rulmgs and to deny products hablhty plamtlffs 

the nght to use the same kmd of eVIdence htlgants are permItted to use m every other kmd of 

case m thIS State-civIl, admlmstratlve, and cnmmal-would effectIvely and unconstItutIOnally 

deny them access to the courts 

By lIke token, denymg products lIablhty plamtlffs the nght to use the same kmd of 

cIrcumstantial eVIdence that lItIgants are permItted to use m every other kmd of tort case, mdeed, 

m every cnmmal, admmistratIve, and cIvIl case m South Carolma, also would depnve them of 

the equal protectIOn secured by the Fourteenth Amendment and S C Const art I, § 22, whIle 

provldmg products habilIty defendants wIth the kmd of "special law" proscnbed by S C Const 

art III, § 34 (IX) 

The perversIty of allowmg the State to conVIct cnmmal suspects solely on the basIs of 

CIrcumstantIal eVIdence-and, mdeed, to Impose a "sentence of death based upon cIrcumstantial 

eVIdence," State v Wllhams, 321 S C 327, 338, 468 S E 2d 626, 632 (l996)-but prohibItmg 

plamtIffs from usmg the same kmd of eVIdence to Impose cIvIl lIabIlIty, IS partIcularly plam m 

lIght of the Supreme Court's longstandmg recogmtIOn that If dIfferent eVIdentiary rules and 

standards ever are warranted, they should be much more stnngent m cnmmal cases-where a 

access to the courts "), Martzn v Richey, 711 N E 2d 1273, 1282-84 (Ind 1999) (same), Strahler 
v St Luke s Hosp , 706 S W 2d 7, 11-12 (Mo 1986) (same), Thurnwald v A E, 163 P 3d 623, 
635 (Utah 2007) (stnctly enforcmg reqUIrement that unwed fathers file paternIty claims under 
ImpossIble tIme condItIons would VIOlate Due Process), Calif Teachers Ass n v State of 
CalifornIa, 975 P 2d 622, 648 (Cal 1999) ("prohIbItIve financial penaltIes on the exerCIse of a 
procedural nght are ImpermIssIble because they effectIvely deny the process that IS due") These 
courts have so held despIte the facts that the nght to have one's day m court '''IS neIther absolute 
nor uncondItIOnal ", Butler v Dept of Justice, 492 F 3d 440, 445 (D C Clr 2007) (cItatIOns 
omItted), and that courts "may Impose condItIons upon a htlgant so long as they are taken 
together, not so burdensome as to deny the lItIgant meanmgful access to the courts" In re Green, 
669 F 2d 779, 786 (D C Clr 1981) See Carter v UnIted States, 733 F 2d 735, 737 (lOth 
Clr 1984), cert denIed, 469 U S 1161 (1985), Farmer v Monsanto Corp 353 S C 553, 558, 
579 S E 2d 325, 328 (2003) 
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defendant's hberty and hfe are at stake, and where the State enJoys vastly supenor resources-

than m CIvIl cases where the odds are even and monetary damages are the only thmg at nsk 

F or these reasons, courts always have held that '" [ a] hIgher degree of proof IS reqUIred m 

cnmmal than m CIvIl cases '" State Bd of Dental Examiners v Breeland, 208 S C 469,474, 38 

S E 2d 644, 646 (1946) 44 The Umted States Supreme Court has honored the same prmciple smce 

1798 See Calder v Bull, 3 U S (3 Dall ) 386, 399 (1798), Mztchell v United States, 526 U S 

314, 328 (1999) Indeed, the need for more ngorous standards of proof m cnmmal cases "has 

crystallIzed mto rules of eVIdence consIstent WIth [these hIgher] standard[s]," In re WinShiP, 397 

U S 358, 362 (1970), because "It IS far worse to convIct an mnocent man than to let a gUIlty man 

go free" Id, 397 US at 372 (Harlan, J, concurnng) See 4 WIllIam Blackstone, 

COMMENTARIES ON THE LAWS OF ENGLAND (1769) chap 27, at 352 ("It IS better that ten gUIlty 

persons escape, than that one mnocent suffer ") In thIS spmt 

the degree of proof reqUIred of cIrcumstantIal eVIdence IS not and should not be as 
great m CIvIl cases as m cnmmal cases In cnmmal cases the presumptIOn of 
mnocence anses m favor of the defendant, and the CIrcumstances must be of such 
force and character as to convmce the Jury beyond a reasonable doubt of the gUIlt 
of the accused In CIvIl cases where there IS no presumptIOn and where the proof 
merely has to be by the preponderance or greater weIght of the eVIdence, It would 
be harsh and unjust to hold that the cnmmal cIrcumstantIal rule should be 
mvoked 

Powe v AtlantiC Coast Line R Co, 161 S C 122,159 S E 473,479 (1930), reversed on other 

grounds, 283 U S 401 (1931 ) (emphasIs added) 

The CIrCUIt Court's deCISIOn flouts thIS venerable common law WIsdom and turns these 

State and federal constItutIOnal pnncipies on theIr head 

44 Thus, to the extent that a double standard eXIsts m thIS State, It always has favored 
cnmmal, not CIvIl, defendants See State v Symmes, 40 S C 383, 19 S E 16, 20 (1894), 
overruled on other grounds by State v Belcher, 385 S C 597,685 S E 2d 802 (2009) 
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VI THIS COURT SHOULD REVERSE THE SUMMARY JUDGMENT GRANT 
BECAUSE GENUINE DISPUTES OF MATERIAL FACT REMAIN 

If, as amIcI recommend, thIS Court chooses to follow every other State m the country, 

I e to follow the 47 States that have consIdered the Issue, each of whIch has expressly held that 

cIrcumstantial eVIdence IS admIssIble m products lIabIlIty actIOns, then thIS Court should reverse 

the CIrCUIt Court's grant of summary Judgment because matenal facts remam m genume dIspute 

"Summary Judgment IS a drastIc remedy and should be cautIOusly mvoked so that a 

lItIgant wIll not be Improperly depnved of tnal on dIsputed factual Issues " Hoard ex rei Hoard 

v Roper Hasp Inc, 387 S C 539, 545, 694 S E 2d 1, 4 (2010) (cItatIOns omItted) Thus, 

'''summary Judgment should be I granted'''-and upheld--only If "'plam, palpable, and 

mdlsputable facts eXIst on whIch reasonable mmds cannot dIffer '" USAA Property & 

Casualty Insurance Co v Clegg, 377 SCat 653-54, 661 S E 2d at 796 Such a dISposItIOn IS 

mappropnate "'where further mqUIry mto the facts of the case IS desIrable to clanfy the 

applIcatIOn of the law" Id 377 SCat 653, 661 S E 2d at 796 (cItatIOns omItted) Fmally, 

'" [e ]ven when there IS no dIspute as to eVIdentIary facts, but only as to the conclusIOns or 

mferences to be drawn from them, summary Judgment should be demed "'Id (cItatIOns omItted) 

As a factual matter, amIcI do not know for a certamty If India's Momtor faIled and, If so, 

why The eVIdence IS clearly m conflIct, however, and there appears to be a very genume dIspute 

regardmg the matenal facts m thIS case The welghmg of such eVIdence and the resolutIOn of that 

dIspute IS constItutIOnally entrusted to Junes, not courts See Erzckson v Jones Street Publzshers 

L L C 368 S C 444, 480, 629 S E 2d 653, 672 (2006), Ex parte Keller, 189 S C 26, 199 S E 

909,914 (1938) Cf Tellabs Inc v Makar Issues & RIghts Ltd, 551 US 308,328 (2007) 

The Graves presented the testImony of four eyeWItnesses (Mr and Mrs Graves, Ms 

SImmons, and ParamedIC Kelly) all of whom swore that they were well pOSItIOned to hear the 
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MOnitor's audIble alarm but dId not hear It, and three of whom (the plamtIffs and the paramedIc) 

swore that they were m a posItIOn to see and dId see the MOnitor's LED warnmg lIghts blazmg 

ThIS IS consIstent testImony that the MOnitor faIled to work adequately whIle IndIa lay dymg-

and faIrly powerful testImony at that, consIdenng that ParamedIc Kelly was a tramed 

profeSSIOnal and a dIsmterested WItness 

CAS presented no contrary dIrect testImony on thIS pomt Nor dId CAS argue that If the 

MOnitor faIled such faIlure was due to forces beyond ItS control, e g , that the MOnitor had not 

been plugged m or had been altered, mIsused or abused Indeed, CAS conceded thIS was not so 

"CAS does not dIspute the mOnitor was set up properly and that It had power" CAS Br at 47 

Instead, and qUIte Ironically, CAS relIed on a van ant of res zpsa loquztur the machme 

spoke for Itself "SImply put, the machme's own record mdIcates It was functIOning properly at 

the tIme of IndIa's death" CAS Br at 3 (emphasIs added) In other words, CAS contends that 

thIS Court should mfer the MOnitor "was functIOnmg properly at the tIme of IndIa's death," 

because "the machme's own record"-whtrh was mtroduced by and mterpreted by CAS's lay 

WItnesses-says so, or more exactly, "mdIcates" so Id ThIS IS cIrcumstantIal eVIdence 

Moreover, It IS cIrcumstantIal eVIdence that IS contradIcted by the log's faIlure to conSIstently 

record actIvatIOns of the alarm and heanng of the alarm's soundmg on other occaSIOns, as well as 

by the complamts regardmg faIlure of the alarm that led to ItS FDA recall Whether It IS credIble 

and probatIve cIrcumstantIal eVIdence and whether It IS outweIghed by the plamtIffs' 

cIrcumstantIal eVIdence are questIOns for the Jury 45 

45 CAS's faIth m the mfallIbIlIty of technology IS understandable but IS undermmed by ItS 
own actIOns CAS ImplICItly concedes that electroniC and computer eqUIpment may fall, whIch IS 
why CAS furnished the Model 9700 Momtor WIth a front alarm and rear, back-up alarm, why the 
Model 9700 has mIcrophones to lIsten for the first alarm to sound and why, If the mIcrophones 
hear nothmg, the Model 9700's software IS ngged to nng the back-up alarm But CAS appears to 
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The PlaIntIffs' cIrcumstantial eVIdence comes In four forms FIrst, Mr and Mrs Graves 

and Ms SImmons each testIfied that, although they were well posItIOned to hear the alarms' 

purposefully deafenIng sound, they heard nothIng at all, and the Graves and ParamedIc Kelly 

each testIfied that although the MOllItor's alarm was SIlent, the MOllItor's alert hghts were on, 

from whIch a Jury could reasonably Infer the MOllItor was functIOnIng but not well It detected 

India's respIratory dIstress and sent vIsual warmngs but stood mute when shoutIng was needed 

Second, Mr and Mrs Graves, together WIth Ms SImmons, testIfied that the MOllItor's 

sIlence was unusual, as each remembered numerous prevIOUS tImes In whIch IndIa's dIstress had 

trIggered both glOWIng lIghts and screamIng alarms, from whIch the trIer of fact reasonably 

could Infer that the MOllItor was functIOllIng dIfferently and worse than It had In the past, and 

that such malfunctIOllIng was due to an Inherent defect ThIS testImony was corroborated by the 

Graves' experts, who read the MOllItor's record log as shOWIng several past Instances In whIch 

the alarm properly sounded when It should have, I e when IndIa was In dIstress, but also as 

shOWIng at least fifteen other "patIent events" when the alarm should have sounded but dId not 

CAS's lay WItnesses SaId the Graves' experts mIsread the record log and that "[t]he 

mOllItor worked properly before and after IndIa's death" CAS Br at 3 46 One of those lay 

WItnesses also testIfied that hIS "company had approxImately 100 AMI mOllItors" and "has had 

no other complaInt of an alarm not soundIng " Id at 8 

As a general rule, the "relevant hIstory of the product" may constItute "adequate 

cIrcumstantial eVIdence of a defect" De WItt v Eveready Battery Co Inc, 565 S E 2d 140, 151 

belIeve that "the machIne's own record" IS InfallIble and what "the machIne record[ed]" must 
have occurred EverythIng can fall except the "record log" The WIsh IS father to the thought 

46 Although the CIrCUIt Court ruled that the experts' testimony regardIng the MOllItor's 
software code was unrelIable and InadmISSIble, there was no baSIS for that court to dIscount theIr 
readIng of the MOllItor's record log, gIven that the court allowed and apparently credIted the 
testimony of CAS's lay WItnesses on thIS POInt 
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(N C 2002) The hIstory of IndIa's Momtor seems to provIde "cIrcumstantIal eVIdence of a 

defect" that IS "adequate" enough to submIt thIS case to a Jury See Smder v Bob Thibodeau 

Ford Inc, 202 N W 2d 727, 732 (MIch App 1972) ("cIrcumstantIal eVIdence m the truck's 

servIce hIstory" shows "an mherent defect m the brakmg system"), Hamzlton Mut Ins Co v 

Ford Motor Co, 702 N E 2d 491, 494 (OhIO App 1997) 

ThIrd, the Graves' experts testIfied that they had elImmated alternatIve causes, e g , 

alteratIOn or mIsuse, for the Momtor's faIlure As noted above, CAS not only dId not dIspute thIS 

pomt, It conceded the Momtor had not be altered or abused ThIS IS Important because 

"elImmatIOn of other pOSSIble causes" IS WIdely accepted as "cIrcumstantIal eVIdence of a 

defect" De Witt 565 S E 2d at 151 47 

Lastly, CAS's "voluntary" recall of five years' worth of the same Model 9700 Momtors 

for exactly the same problems the Graves have alleged m thIS case-"because the mfant apnea 

momtor mIght shut down and the audIble alarm mIght fall to sound," FDA, Recall of Infant 

Apnea Momtor, supra-constItutes compellIng clfcumstantIaI eVIdence that the partIcular Model 

9700 Momtor that "faIl[ed] to sound" m thIS case may have faIled for the same reason 48 ThIS IS 

47 See Harrison v Bill Cazrns Pontzac Inc, 549 A 2d 385, 390 (Md App 1988) ("[a]n 
mference of a defect may be drawn from the happenmg of an aCCIdent, where cIrcumstantIal 
eVIdence tends to elImmate other causes, such as product mIsuse or alteratIOn "), Yanovlch v 
Zimmer Austm Inc, 255 Fed Appx 957, 966, 2007 WL 4163860, *9 (6th Clf 2007) (applymg 
OhIO law), Allstate Ins Co v Hamzlton Beach/Proctor Szlex Inc, 473 F 3d 450, 459 (2d 
Clr 2007) (applymg Vermont law), Hickerson v Pride Moblhty Prod Corp, 470 F 3d 1252, 
1258 (8th Clf 2006) (applymg MISSOUrI law) Cf PRODUCTS REST, § 3 ("It may be mferred that 
the harm was caused by a product defect when the mCIdent that harmed the plamtIff 
was not, m the partIcular case, solely the result of causes other than product defect ") 

48 CAS contends the FDA recall IS Irrelevant because that recall was ostensIbly prompted by 
a problem, electrostatIC mterference, whIch may not have been present m thIS case, even though 
that ostensIbly dIfferent sort of problem WIth all Model 9700 Momtors manufactured between 
1997 and 2001, albeIt a problem that produced the exact same faIlure-"audIble alarm mIght fall 
to sound," FDA Recall, supra--alleged here m the exact same model momtor, the Model 9700 
ThIS kmd of dIspute IS one for the Jury 
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cntlcal because "a product recall can serve as cIrcumstantIal eVIdence sufficIent to estabhsh the 

defect" Denton v DalmlerChrysler Corp, 645 F Supp 2d 1215, 1226 (N D Ga 2009) 49 

In the final analysIs and on thIS record, It IS not possIble to conclude that there was no 

genume dIspute about matenal facts and about the mferences that reasonably could to be drawn 

from the cIrcumstantIal eVIdence presented by the Graves' wItnesses and CAS's wItnesses In 

thIS hght, summary Judgment was not Just a "drastIc remedy" but an unwarranted one, one that 

"Improperly depnved" the Graves of theIr nght to "tnal on dIsputed factual Issues " Hoard, 387 

SCat 545, 694 S E 2d at 4 

49 See Loulszana CztIzens Prop Ins Corp v Gen I Elec Co, 2010 WL 1561176, *4 
(M D La 2010) (a safety "recall stands as more cIrcumstantIal eVIdence that GE manufactured a 
range wIth an unreasonably dangerous charactenstIc and that the range had that dangerous 
charactenstlc when It left GE's control") See Fzttzng v Dell Inc, 2008 WL 2152233, *8 
(D Idaho 2008), Hendrix v Evenjlo Co Inc, 2008 WL 2025840, *5 (N D Fla 2008), Bombard 
v Gen I Motors Corp, 238 F Supp 2d 464, 468 (N D NY 2002), Snodgrass v Ford Motor Co, 
2002 WL 485688, *5 (D N J 2002) 

Allowmg product recalls that predate a product-related mCIdent to be used as cIrcumstantial 
eVIdence to estabhsh the defectIve nature of a product does not contradIct the "consIderable 
authonty that product recalls occurnng after the mJury or harm, are not admIssIble to 
prove a product defect" KUCIk v Yamaha Motor Corp 2010 WL 2694962, *6 n 3 
(N D Ind 2010) (emphasIs added, CItatIOns omItted), because such "authonty" IS based on the 
sound pohcy agamst dlscouragmg subsequent remedial measures See Rutledge v Harley­
DaVIdson Motor Co 2010 WL 445498, *3 (5th Clr 2010), Hughes v Stryker Sales Corp, 2010 
WL 1961051, at *4 n 9 
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CONCLUSION 

For the reasons set forth above, amlCl respectfully urge this Court to reverse the ClrcUlt 

Court's determmatlOn that circumstantial eVidence may not be used to prove a product defect m 

a stnct products lIabilIty cause of actIOn The Court should accordmgly reverse the ClrcUlt 

Court's grant of summary Judgment and remand thiS case for tnal 
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AdVISOry Board ofthe TORTS, PRODUCTS LIABILITY AND INSURANCE LAW JOURNAL and the 

Board of AdVIsers of the JOURNAL OF TORT LAW He IS the author of TORT LAW BASIC 

PRINCIPLES OF LIABILITY (2003), as well as Lwblltty for POSSIble Wrongs CausatIOn StatIstIcal 

Probablltty and the Burden of Proof, 41 LOYOLA Los ANGELES L REv 1295 (2008), and The 

Prmclples of Product Lwblltty m SymposIum Products Lwblltty LitIgatIOn Trends on the 10th 
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Umversity School of Law, where he has taught products lIabIlIty and torts for over 40 years He 

IS the author of several relevant books, mcludmg PRODUCTS LIABILITY CASES, MATERIALS, 

PROBLEMS (2002), TORTS, CASES, PROBLEMS AND QUESTIONS (1997), STRICT LIABILITY LEGAL 

AND ECONOM1C ANALYSIS (1989), and A HISTORY OF CIVIL LITIGATION POLITICAL AND 

ECONOMIC PERSPECTIVES (2011), as well as more than 35 scholarly artIcles, mcludmgA Callfor 

an Accurate Restatement (Third) of Torts DeSign Defect, 33 U MEM L REV 909 (2003), and 

Constrlctmg Products Lzabllzty Reforms m Theory and Procedure, 48 VILL L REv 843 (2003) 

PROFESSOR STEPHEN A SAL TZBURG holds the Wallace and Beverley Woodbury 

Umversity Chair at the George Washmgton Umversity Law School, where he has taught 

eVIdence and other subjects smce 1990, m January 2004, he was named as one of SIX Umversity 

Professors (out of more than 2,000 faculty members campus-wIde) From 1972 to 1990, 

Professor Saltzburg taught at the Umversity ofVIrgmIa School of Law, where he was named the 

first mcumbent of the Class of 1962 Endowed Chair Professor Saltzburg has served as a 

Member of the US JudICIal Conference AdVISOry CommIttee on the Federal Rules of EVIdence 

and as an Amencan Bar ASSOCiatIOn ("ABA") AdvI~or to the AdVISOry CommIttee on the Federal 
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Rules of EVIdence as It restyhzed the Federal Rules He IS the co-author of a leadmg 

multI-volume treatIse on federal eVIdence, the FEDERAL RULES OF EVIDENCE MANUAL (9th ed 

2006), the leadmg multi-volume treatIse on how the Federal Rules are used m state courts, 

EVIDENCE IN AMERICA THE FEDERAL RULES IN THE STATES (1987, Supp 1994), and books on 

the CahfornIa, Texas, and Washmgton rules of eVIdence 

PROFESSOR JAY M FEINMAN IS DlstmgUIshed Professor of Law at Rutgers, The State 

Umverslty of New Jersey, School of Law at Camden, where he teaches Torts, Busmess Torts, 

Contracts, Insurance Law, and other subjects Among hIS professIOnal actiVIties, Femman IS a 

member of The Amencan Law InstItute, an AdvIsor for the ALI's REST A TEMENT (THIRD) OF 

TORTS LIABILITY FOR ECONOMIC Loss At Rutgers, he has served as ASSOCIate Dean and Actmg 

Dean of the law school 

PROFESSOR THOMAS A EATON IS the J Alton Hosch Professor of Law at the Umverslty 

of GeorgIa Law School, where he has taught torts and constItutIOnal htIgatIOn, among other 

subjects, smce 1979 He IS the numerous books and artIcles, mcludmg Res Ipsa LoqUltur and 

MedIcal MalpractIce In Georgza A Reassessment, 17 GA L REV 33 (1982), and has testIfied 

before the Umted States Congress and a proposed products hablhty reform bIll H RIO to 

Reform the Federal CIVIl Justice System, to Reform Product LIablhty Law 104th Cong, 1st 

Sess 76 (1995) 

PROFESSOR CARL T BOGUS IS Professor of Law and former DIrector of the Honors 

Program at Roger WIlhams Umverslty School of Law, where he has taught products hablhty, 

torts, and eVIdence, among other subjects, smce 1996 He prevIOusly taught at the Rutgers 

Umverslty School of Law-Camden and currently IS a VISItmg Professor of Law at the Earle Mack 
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School of Law at Drexel Umversity He IS the author of two books, mcludmg WHY LAWSUITS 

ARE GOOD FOR AMERICA DISCIPLINED DEMOCRACY, BIG BUSINESS, AND THE COMMON LAW 

(NYU Press 2001), and scores of artIcles, mcludmg Fear-Mongermg Torts and the Exaggerated 

Death of Dlvmg, 28 HARVARD JOURNAL OF LAW AND PUBLIC POLICY 17 (2004), Culture of 

QUIescence, 9 ROGER WILLIAMS U L REv 351 (2004), The ThIrd RevolutIOn m Products 

Lzabllzty, 72 CHICAGO-KENT L REV 3 (1996), War on the Common Law The Struggle at the 

Center of Products Lzabllzty, 60 MISSOURI L REv 1 (1995) (excerpted m both James A 

Henderson, Jr and Aaron D TwerskI, PRODUCTS LIABILITY PROBLEMS AND PROCESS (4th ed 

2000), and DaVId GOwen, et al , PRODUCTS LIABILITY AND SAFETY CASES AND MATERIALS 

(3rd ed 1996) 
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APPENDIXB 

FORTY-SEVEN (47) STATES THAT ALLOW PLAINTIFFS TO 
PROVE PRODUCT DEFECT BY CIRCUMSTANTIAL EVIDENCE 1 

ALABAMA 

Brooks v Colomal Chevrolet-Bulck Inc, 579 So 2d 1328, 1332 (Ala 1991) ("If, 

however, under all the attendant cIrcumstances, absent expert testimony, the Jury could 

reasonably mfer from the product's fmlure of performance that a defective condItIOn 

caused the mJury, a pnma facie case has nonetheless been estabhshed ") (cItmg Sears 

Roebuck & Co Inc v Haven Hllls Farm Inc, 395 So 2d 991, 995 (Ala 1981)) See 

Meadows v Coca-Cola Botthng Inc 392 So 2d 825,827 (Ala 1981) ("cIrcumstantIal 

eVIdence of SImIlar defects mother umts of the product m htIgatIOn IS competent to show 

that a product IS defectIve") (cItatIOns omItted) See Goree v Wmnebago Industrzes Inc 

958 F 2d 1537, 1541 (ll th CIr 1992) (construmg Alabama law), Ruddv General Motors 

Corp, 127 F Supp 2d 1330, 1333 (M D Ala 2001) (construmg Alabama law) 

I The two States that have not approved the use of CIrcumstantial eVIdence to 
prove defect m products habIhty cases-Alaska and Mame (and whIch are denoted m the 
text of thIS AppendIx by double-astensks **)-have not rejected such use, rather they 
have not been presented WIth (or at least have not ruled on) the questIOn (perhaps because 
theIr combmed populatIOn of 2 3 mIllIon IS less than one percent of the total for the 
natIOn, WIth the result that proportIOnally few products lIabIlIty cases lItIgated m theIr 
courts) Furthermore, as hIghhghted m the text of thIS AppendIx, case law m Alaska and 
Mame strongly suggests that each State would Jom the other 47 States If presented WIth 
the chance to do so m the appropnate case Thus, for example, although Alaska courts 
have not held that cIrcumstantIal eVIdence may be used m products lIabIlIty cases, those 
courts often have quoted WIth approval CahfornIa Supreme Court declSlons that have so 
held See e g, Clary v Fzfth Ave Chrysler Center Inc, 454 P 2d 244, 246-47 (Alaska 
1969) (liThe facts before us are SImIlar m many respects to those consIdered by the 
Supreme Court ofCahfornia m Vandermark v Ford Motor Co ," 391 P 2d 168, 170 (Cal 
1964), where the CalIforma "supreme court held that products lIabIlIty plamtIffs "were 
entItled to estabhsh the eXIstence of a defect and of appellee's responsIbIlIty for the defect 
by cIrcumstantIal eVIdence ") 
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ALASKA ** 

General Motors Corp v Farnsworth, 965 P 2d 1209, 1221 (Alaska,1998) ("We 

agree wIth the CalIfornIa Supreme Court that '[ I]n partIcular cIrcumstances, a 

product's deSIgn may perform so unsafely that the defect IS apparent to the common 

reason, expenence, and understandmg of ItS ordmary consumers "') (quotmg Soule v 

General Motors Corp, 882 P 2d 298, 305 (Cal 1994), whIch also SImIlarly SaId "'an 

mJured plamtIffwill frequently be able to demonstrate the defectIveness of the product by 

resort to cIrcumstantIal eVIdence, even when the accIdent Itself precludes IdentIficatIOn of 

the specIfic defect at fault "' (quotmg, m tum, Barker v Lull Engzneerzng Co 573 P 2d 

443, 454 (Cal 1978)), Clary v Fzfth Ave Chrysler Center Inc, 454 P 2d 244, 246-47 

(Alaska 1969) ("The facts before us are SImIlar m many respects to those consIdered by 

the Supreme Court of CalIfornIa m Vandermark v Ford Motor Co , " 391 P 2d 168, 170 

(Cal 1964), where the CalIfornIa "supreme court held that products lIabIlIty piamtiffs 

"were entItled to establIsh the eXIstence of a defect and of appellee's responsIbIlIty for the 

defect by CIrcumstantial eVIdence ") See Umversal Motors Inc v Waldock, 719 P 

2d 254, 258 (Alaska 1986) (cIrcumstantial eVIdence IS enough to support the consumer's 

burden of proof m an actIOn for breach of ImplIed warranty that the damage was caused 

by a defect m factory matenals or workmanshIp) See also Wyller v Fazrchlld Hiller 

Corp 503 F 2d 506,508 (9th Clr 1974) (construmg Alaska law) 

ARIZONA 

Dietz v Waller, 685 P 2d 744, 747 (Anz 1984) ("PlamtIffs must be permItted 

to rely upon cIrcumstantial eVIdence alone m stnct lIabIlIty cases, because It IS unrealIstIC 
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to expect them to otherwIse be able to prove that a partIcular product was sold m a 

defectIve condItIOn ") (cItatIOns omItted) See Cox v May Dept Store Co 903 P 2d 

1119, 1122 n 2 (ArIZ App 1995) ("A plamtlff may also use a res Ipsa loquztur type of 

mference to prove the eXIstence of a defect m a strIct lIabIlIty case") Reader v General 

Motors Corp 483 P 2d 1388, 1394 (Anz 1971), Metropoiztan Property and Casualty 

Insurance Co v Del Webb's Coventry Homes Inc, 2007 WL 5448133, *5-6 ) (Anz 

App 2007) See also Allstate Ins Co v Ford Motor Co 2010 WL 1654145, *15-17 

(D ArIZ 2010) (applymg ArIzona law) 

ARKANSAS 

Yleldzng v Chrysler Motor Co Inc, 783 S W 2d 353, 355 (Ark 1990) ("Under 

our product lIabIlIty statute, a plamtlff must prove that the product as supplIed was 

defectIve so as to render It unreasonably dangerous and that such defect was the 

proxImate cause of the accIdent It must be shown that the product was m a defectIve 

condItIOn at the tlme It left the hands of the partIcular seller It IS not necessary to 

establIsh these elements by dIrect proof, circumstantlal eVIdence wIll suffice ") See 

Harrell Motors Inc v Flanery 612 S W 2d 727,729, (Ark 1981) ("proof of specIfic 

defect IS not reqUIred when common experIence tells us that the accIdent would not have 

occurred m the absence of a defect") See also Wlllzams v Smart Chevrolet Co , 730 S W 

2d 479, 482 (Ark 1987), Rumzner v General Motors Corp, 483 F 3d 561,564-65 (8th 

Clr 2007) (applymg Arkansas law) 
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CALIFORNIA 

Soule v General Motors Corp, 882 P 2d 298, 305 (Cal 1994) ("'an mJured 

piamtiff WIll frequently be able to demonstrate the defectIveness of the product by resort 

to cIrcumstantIal eVIdence, even when the accIdent Itself precludes IdentIficatIOn of the 

specIfic defect at fault "' (quotmg Barker v Lull Engineering Co, 573 P 2d 443, 454 

(Cal 1978)), Campbell v General Motors Corp 649 P 2d 224, 230 (Cal 1982) ('''the 

law recogmzes that m a products lIabIhty case proof of [defect and proxImate cause] by 

dIrect eVIdence IS frequently ImpossIble, a plamtIff may, therefore, satIsfy hIS burden of 

provmg defect and causatIOn by cIrcumstantIal eVIdence "') (cItatIOns omItted), Cardinal 

Health 301 Inc v Tyco Electromcs Corp 169 Cal App 4th 116, 147, 87 Cal Rptr 3d 5, 

30 (Cal App 2008) (m a products lIabIlIty case, "[c]ausatIOn need not be proved WIth 

absolute certamty, and can be shown by cIrcumstantial eVIdence") See Aetna Casualty & 

Sur Co v Farmers Bros Co 65 Cal App 4th 574, 578-79, 76 Cal Rptr 2d 587, 589 

(Cal App 1998), Elmore v Amerzcan Motors Corp 451 P 2d 84, 87 (Cal 1969) ("a 

plamtlff IS entItled to establIsh the eXIstence of the defect and the defendants' 

responsIbIlIty for It by CIrcumstantIal eVIdence "), Vandermark v Ford Motor Co , 391 P 

2d 168, 170 (Cal 1964) ("plamtlffs were entItled to establIsh the eXIstence of a defect and 

defendants' responsIbIlIty therefore by cIrcumstantial eVIdence") See also Notmeyer v 

Stryker Corp, 502 F Supp 2d 1051, 1059-60 (N D Cal 2007) (applymg CalIfornia law) 

COLORADO 

Branco Eastern Co v Leffler, 482 P 2d 364,366 (Colo 1971)("CIrcumstantIaI 

eVIdence IS therefore an acknowledged baSIS for showmg causatIOn" m a products 
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hablhty case), Union Insurance Co v RCA Corp, 724 P 2d 80, 83 (Colo App 1986) 

(allowmg a products hablhty plamtIff to proceed agamst manufacturer of an allegedly 

defectIve product usmg cIrcumstantial eVIdence) See ManzI by ManzI v Montgomery 

Elevator Co 865 P 2d 902,904 (Colo App 1993) (penmttmg products hablhty plamtIff 

to proceed agamst manufacturer of an allegedly defectIve product under the theory of res 

Ipsa loqUltur) See also Truck Ins Exchange v MagneTek Inc, 360 F 3d 1206, 1215 

(loth Clr 2004) (applymg Colorado law) ("cIrcumstantial eVIdence may be used to prove 

causatIOn ") 

CONNECTICUT 

Potter v Chicago Pneumatic Tool Co, 241 Conn 199,218,694 A 2d 1319, 1332 

(l997) ("the feasIble alternatIve desIgn reqUIrement Imposes an undue burden on 

plamtIffs that mIght preclude otherwIse vahd claims from JUry consIderatIOn Such a rule 

would reqUIre plamtIffs to retam an expert WItness even m cases m whIch lay Jurors can 

mfer a deSIgn defect from cIrcumstantIal eVIdence ConnectIcut courts, however, have 

consIstently stated that a JUry may, under appropnate cIrcumstances, mfer a [desIgn] 

defect from the eVIdence WIthout the necessIty of expert testImony") (cItatIOns omItted), 

Paranto v PlOtrkowskl, 2010 WL 4226765, *4 (Conn Super Sept 22,2010) (a deSIgn or 

manufacturmg "'defect may be mferred by cIrcumstantial eVIdence that (1) the product 

malfunctIOned, (2) the malfunctIOn occurred dunng proper use, and (3) the product had 

not been altered or mIsused m a manner that probably caused the malfunctIOn "') 

(cItatIOns omItted) See Standard Structural Steel Co v Bethlehem Steel Corp 597 F 

Supp 164, 183-84 (D Conn 1984) (recogmzmg ConnectIcut law permIts fact finder to 
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draw mference of product defect from cIrcumstantial eVIdence), Llvmg & Learmng 

Centre Inc v Gnese Custom Signs, Inc 491 A 2d 433, 435 (Conn App 1985) ("It IS 

not necessary that the plamtIff m a stnct tort actIOn estabhsh a specIfic defect as long as 

there IS eVIdence of some unspecIfied dangerous condItIOn In the absence of other 

IdentIfiable causes, eVIdence of malfunctIOn IS suffiCIent eVIdence of a defect under § 

402A of the SECOND RESTATEMENT OF TORTS ") 

DELAWARE 

Reybold Group Inc v Chemprobe Technologies Inc 721 A 2d 1267, 1270 

(Del 1998) (m a products habIhty case, "a plamtIff may submIt cIrcumstantIal eVIdence 

to a JUry" to show that a defendant's product "was eIther defectIve or the proXImate cause 

of ItS mjury"), Brown v Dollar Tree Stores Inc 2009 WL 5177162, *4 (Del Super 

2009) ("In the present case [for neghgence], PlamtIff has presented suffiCIent 

cIrcumstantIal and dIrect eVIdence to permIt a JUry to find that the product was defectIve 

even WIthout the md of expert testImony") See Fatovlc v Chrysler Corp, 2003 WL 

21481012, *2-3 (Del Super 2003) 

FLORIDA 

Parke v Scotty's Inc 584 So 2d 621, 623 (Fla App 1991) ("'proof of defect can 

be estabhshed by reasonable mferences from the CIrcumstances "') (quotmg, Casslsl v 

May tag Co 396 So 2d 1140, 1150 (Fla App 1981), and cItmg McCarthy v Flonda 

Ladder Co, 295 So 2d 707, 709-710 (Fla App 1974)) See Miller v Allstate Insurance 

Co 650 So 2d 671, 672 (Fla App 1995) ("a products habIhty plamtIff may estabhsh a 
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pnma facIe case for Jury consIderatIOn on cIrcumstantial eVIdence")( CItatIOns omItted) 

See also Ainsworth v KLI Inc, 967 So 2d 296, 302 (Fla App 2007) See Cassznl 396 

So 2d at 1153 (It IS "Immatenal that the plamtIffs faIled to Identify the specIfic cause of 

the malfunctIOn smce It IS mferred that the malfunctIOn Itself, under such CIrcumstances, 

IS eVIdence of the product's defective condItIOn at both the time of the mJury and at the 

time of sale") See generally McCorvey v Baxter Healthcare Corp 298 F 3d 1253,1259 

(11 th Clr 2002) (construmg Flonda law) 

GEORGIA 

Rose v Flggze Intern, Inc, 495 S E 2d 77, 81 (Ga App 1997) ("cIrcumstantIal 

eVIdence IS partIcularly appropnate m product hablhty cases to show the manufactunng 

defect "), Folsom v Sears Roebuck & Co Inc, 329 S E 2d 217, 218 (Ga App 1985) 

("CIrcumstantIal eVIdence may be used to estabhsh the eXIstence of a manufactunng 

defect at the tIme a product left the manufacturer ") (cItatIOns omItted), Fzrestone Tire & 

Rubber Co v King, 244 S E 2d 905, 908-09 (Ga App 1978) ("We do not agree that It 

was necessary for the [plamtIff]/appellee to specIfy the nature of the defect m order to 

meet her burden of proof It has often been held that the eXIstence of a manufacturmg 

defect m a products hablhty case may be mferred from cIrcumstantial eVIdence ") Graff 

v Baja Manne Corp 310 Fed Appx 298, 305, 2009 WL 226308, *6 (11 th Clr 2009) 

(applymg Georgia law) 

HAWAI' I 

Acoba v General Tzre Inc 986 P 2d 288, 303-04 (HawaI '1, 1999) (m a "claim 

for stnct product habIhty, [p ]roof of defect and causatIOn may be provIded by expert 
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testImony or by cIrcumstantial eVIdence ") (cItatIOns omItted), Wagatsuma v Patch, 879 

P 2d 572, 576 (Hawm'I App 1994) (" cIrcumstantial eVIdence IS sufficIent to prove 

causatIOn m an actIOn based on neglIgence and/or stnct lIabIlIty ") (cItatIOns omItted) See 

Stewart v Budget Rent-A-Car Corp, 470 P 2d 240, 242 (HawaI'I, 1970) ("user's 

testImony on what happened IS another method of provmg that the product was 

defectIve") See also Rodrzguez v General Dynamlcs Armament & Tech Products Inc, 

696 F Supp 2d 1163, 1279 (D Hawm'I 2010) (app1ymg Hawm'Ilaw) ("PlamtIffs may rely 

on cIrcumstantial eVIdence to prove the eXIstence of a defect that caused them mJury "), 

Jenkms v Whlttaker Corp 785 F 2d 720, 732 (9th Clr 1986) (applymg Hawm'Ilaw) 

IDAHO 

Stanley v Lennox Industrzes Inc 102 P 3d 1104, 1107 (ldaho,2004) ('''A pnma 

faCIe case may be proved by dIrect or cIrcumstantial eVIdence of a malfunctIOn of the 

product and the absence of eVIdence of abnormal use and the absence of eVIdence of 

reasonable secondary causes whIch would elImmate lIabIlIty of the defendant "') (quotmg 

Farmer v InternatIOnal Harvester Co, 553 P 2d 1306, 1311 (Idaho 1976)) See 

Glanzman v Umroyal Inc, 892 F 2d 58, 60 (9th Clr 1989) ("A plamtlff need not prove 

a specIfic defect to carry hIS burden of proof He may prove a pnma faCIe case by dIrect 

or cIrcumstantial eVIdence of a malfunctIOn of the product and the absence of eVIdence of 

abnormal use and the absence of eVIdence of reasonable secondary causes WhICh would 

elImmate lIabIlIty ofthe defendant ") (applymg Idaho law and cltmg Farmer) 
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ILLINOIS 

Boyd v Travelers Insurance Co 652 N E 2d 267, 273 (Ill 1995) )("plamtlffs 

may be able to prove theIr products lIabIlIty actIOn agamst [a defendant] through 

cIrcumstantIal eVIdence "), DavIs v Matenal Handlmg Assoczates Inc 929 N E 2d 

1229, 1234, 1237 (Ill App 2010) ("a pnma facIe case of product lIabIlIty can be 

establIshed exclusIvely from cIrcumstantIal eVIdence", "IllInOIs law clearly states a 

products habIhty case can be establIshed based on cIrcumstantIal eVIdence"), Sorce v 

NapervIlle Jeep Eagle Inc, 722 N E 2d 227, 237 (Ill App 1999)(proof of the elements 

of a stnct products lIabIlIty claIm "may be made mferentIally, by eIther dIrect or 

cIrcumstantIal eVIdence") (CItatIOns omItted), Bollmeler v Ford Motor Company, 265 

N E 2d 212,217 (Ill App 1970) See RIZZO v Cormng Inc 105 F 3d 338,343 (lIth CIr 

1997) (applymg IllmOIs law) 

INDIANA 

Cansler v MIlls, 765 N E 2d 698, 706 (Ind App 2002) ("Expert testImony IS not 

always reqUIred to establIsh an element of a products lIabIlIty actIOn If there IS suffiCIent 

cIrcumstantIal eVIdence wlthm a lay person's understandmg that would constItute a baSIS 

for a legal mference and not mere speculatIOn ") (CItatIOns omItted), dIsapproved on other 

grounds by Schultz v Ford Motor Co , 857 N E 2d 977 (Ind 2006) See V-Haul Intern 

Inc v Nulls Machme and Mfg Shop 736 N E 2d 271, 285 n 3 (lnd App 2000), 

Montgomery Ward & Co v Gregg, 554 N E 2d 1145, 1157 (Ind App 1990) See also 

Whztted v General Motors Corp, 58 F 3d 1200, 1207 (7th Clr 1995) (Posner, J) 
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(construmg IndIana law), Gaskzn v Sharp Electronics Corp, 2007 WL 2819660, * 5-6 

(N D Ind 2007) (applymg IndIana law) 

IOWA 

Weyerhaeuser Co v Thermogas Co, 620 N W 2d 819, 827 (Iowa 2000) 

('" [p ]roof that a product was sold m a defectIve, unreasonably dangerous condItIon can 

be made by cIrcumstantIal eVIdence "') (cItatIOns omItted), Mercer v Plttway Corp 616 

N W 2d 602, 620 (Iowa 2000) ("Proof that a product IS unreasonably dangerous may be 

proven by cIrcumstantIal eVIdence "), Aller v Rodgers Machznery Mfg Co, 268 N W 2d 

830, 834 (Iowa 1978) ("A plamtIff may, and usually does, estabhsh that a product IS 

unreasonably dangerous by cIrcumstantIal eVIdence ") 

KANSAS 

Dleker v Case Corp 73 P 3d 133, 145-46 (Kan 2003) ("the elements of a 

product habIhty actIOn 'may be proved by CIrcumstantIal eVIdence'" and "'[p ]roximate 

causatIOn m a proper case may be shown by cIrcumstantIal eVIdence "') (cItatIOns 

omItted) See Farmers Insurance Co Inc v Smlth 549 P 2d 1026, 1033 (Kan 1976), 

Mays v Czba-Gelgy Corp, 661 P 2d 348, 360 (Kan 1983) See Dorn v BMW of North 

Amerzca LLC, --- F Supp 2d ---, 2010 WL 3913226, *6 (D Kan 2010) (applymg 

Kansas law) ("A product habIhty claim may be proven by eIther dIrect or cIrcumstantIal 

eVIdence ") (cItmg Mays v Czba-Gelgy), prztchett v Cottrell Inc, 512 F 3d 1057, 1065 

(8th eIr 2008) ("m Kansas, the elements of a products lIabIlIty actIOn may be proven by 
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cIrcumstantial eVIdence") See also Orth v Emerson Elec Co WhIte-Rodgers DIV 980 

F 2d 632, 637 (loth Clr 1992) (construmg Kansas law) 

KENTUCKY 

TurpIn v Stanley Schulze and Co Inc, 2009 WL 875218, *5 (Ky App Apnl3, 

2009) (a "manufactunng defect" may be establIshed by "cIrcumstantIal eVIdence") 

(cItatIOns omItted), PerkIns v Trazlco Mfg and Sales Co, 613 S W 2d 855, 857 (Ky 

1981) ("the eXIstence of a defect m the product Itself may be establIshed by a sufficIent 

quantum of cIrcumstantIal eVIdence"), quotmg Holbrook v Rose Ky 458 S W 2d 155, 

157 (l970) See Holbrook, 458 S W 2d at 157 ("Proof of legal causatIOn IS reqUIred m 

cases mvolvmg lIabIlIty for products mcludmg drugs, agam m thIS mstance, legal 

causatIOn may be establIshed by a quantum of cIrcumstantIal eVIdence from WhICh a Jury 

may reasonably mfer that the product was a legal cause of the harm") See also Calhoun 

v Honda Motor Co 738 F 2d 126, 130 (6th Clr 1984) (Under Kentucky law, once a 

plamtIff demonstrates that a product was defectIve, the plamtIff must establIsh causatIOn, 

WhICh may be proved by eIther dIrect or cIrcumstantIal eVIdence) 

LOUISIANA 

Lawson v MltsublShl Motor Sales of AmerIca Inc, 938 So 2d 35, 47 (La 2006) 

("the eXIstence of a defect m the product Itself may be establIshed by a sufficIent 

quantum of cIrcumstantIal eVIdence "), Brown v Sears Roebuck and Co , 514 So 2d 

439, 444 (La 1987) ("[a] defect may be mferred from the CIrcumstances of the 

accIdent "), JurIs v Ford Motor Co 752 So 2d 260, 265 (La App 2000) (although a 
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court cannot permIssIbly "mfer the eXIstence of a defect solely from the fact that an 

accIdent occurred, a manufactunng defect may be establIshed by cIrcumstantIal 

eVIdence It), ld at 266 (observmg that expert testImony of a specIfic defect IS not reqUIred 

to make out a pnma faCIe case ofmanufactunng defect) 

MAINE ** 

Simon v Town of Kennebunkport, 417 A 2d 982, 984-85 (Me 1980) (notmg that 

m many types of actIOns (pnmanly soundmg m neglIgence but also mcludmg m 

"products lIabIlIty" actIOns), "eVIdence of other SImIlar aCCIdents or occurrences may be 

relevant cIrcumstantIally to show a defectIve or dangerous condItIon, notIce thereof or 

causatIOn on the occaSIOn m questIOn It) See Summskl v Mame Applzance Warehouse 

Inc, 602 A 2d 1173, 1175 (Me 1992) ("In some CIrcumstances a breach of the ImplIed 

warranty of merchantabIlIty under the [Umform CommercIal Code] may be establIshed 

by cIrcumstantIal eVIdence It) (CItatIOns omItted), Gmn v Penobscot Co 334 A 2d 874, 

879 (Me 197 5) (cIrcumstantIal eVIdence may be used to establIsh neglIgent defect m a 

product) See also Moores v Sunbeam Products Inc 425 F Supp 2d 151, 158 & n 10 

(D Me 2006) (applymg Mame law) ("cIrcumstantIal eVIdence may establIsh a theory of 

stnct lIabIlIty" m a products lIabIlIty case (cltmg Gmn v Penobscot Co , 334 A 2d 874 

(Me 1975), and Poulm v Aquaboggan Watersizde, 567 A 2d 925 (Me 1989)), Canmng 

v Broan-Nutone LLC, 480 F Supp 2d 392, 404 (D Me 2007) (applymg Mame law) 

(plamtIffs may use cIrcumstantIal eVIdence to prove a product defect, cltmg, mter aiza, 

Moores v Sunbeam and RESTATEMENT OF PRODUCTS LIABILITY § 3), Canmng v Broan­

Nutone, LLC, 2007 WL 1112355, *10-17 (D Me 2007) (same), TNT Road Co V 
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Sterhng Truck eorp, 2004 WL 1626254, *6-7 (D Me 2004), RIccI v AlternatIve 

Energy Inc 211 F 3d 157, 162-63 (l sl elr 2000) (construmg Mame law), Moulton v 

RIval Co 116 F 3d 22,26-27 (lSI elf 1997) (construmg Mame law) 

MARYLAND 

Mohammad v Toyota Motor Sales USA Inc, 947 A 2d 598, 613 (Md App 

2008) (" CIrcumstantIal eVIdence has been held sufficIent to estabhsh a pnma facIe case m 

a products hablhty actIOn") See Crzckenberger v Hyundaz Motor Amerzca, 944 A 2d 

1136, 1143 (Md 2008), Lazng v Volkswagen of Amerzca Inc, 949 A 2d 26, 40 (Md 

App 2008), Harrzson v BIll Cazrns PontIac, 549 A 2d 385, 390 (Md App 1988) See 

also Assurance Co of Amerzca v York Intern Inc, 305 Fed Appx 916, 921, 2008 WL 

5455704, *4-5 (41h elr 2008) (applymg Maryland law), Shreve v Sears Roebuck & Co, 

166 F Supp 2d 378, 407-08 (D Md 2001) (applymg Maryland law) 

MASSACHUSETTS 

Calvanese v W W Babcock Co Inc, 412 N E 2d 895, 898 (Mass App 1980) 

("It IS now common m product habilIty cases to see cIrcumstantial proof for the 

purpose of provmg or dlsprovmg the cause of an aCCIdent ") (CItatIOns omItted) See 

Cotter v McDonald's Restaurant of Mass Inc 2006 WL 2382735, *2-3 (Mass App 

2006), BenavIdes v Stop & Shop Inc 190 N E 2d 894, 896 (Mass 1963) See also 

McKznnon v Skzl Corp, 638 F 2d 270, 277 ~1 sl elr 1981) (applymg Massachusetts law) 

Makuc v Amerzcan Honda Motor Co Inc, 835 F 2d 389, 392-93 (l sl elr 1987) 

(applymg Massachusetts law to breach of warranty clatm for defective product), WhIte v 

ApPENDIX B --13 



W W Gramger Co Inc, 1988 WL 290663, *1 (applymg Massachusetts law to breach of 

warranty claim for defectIve product) 

MICHIGAN 

Webber v Hzlborn, 2009 WL 5150082 (MICh App Dec 29, 2009) ("defectIve 

desIgn or manufacture claim may be based on eIther dIrect or cIrcumstantIal 

eVIdence") (cItatIOns omItted), Skmner v Square D Co, 516 N W 2d 475, 480 (MICh 

1994) ("ThIs Court has repeatedly recogmzed that plamtlffs may utIlIze cIrcumstantIal 

proof to show the reqUIsIte causallmk between a defect and an mJury m products lIabIlIty 

cases ") See Lubanskz v NLC Inc 2010 WL 2836328, *3 (MICh App 2010), Fox v 

Sherwm Wzllzams Co, 2010 WL 46905, *7 (MICh App 2010), Kenkel v Stanley Works, 

665 N W 2d 490, 498 (MICh App 2003), Holloway v General Motors Corp 403 MICh 

614, 271 N W 2d 777, 780 (MICh 1978) See also Croskey v BMW of North Amerzca 

Inc 532 F 3d 511,516 (6th Clr 2008) (construmg MIchIgan law) 

MINNESOTA 

Schafer v JLC Food Systems Inc, 695 N W 2d 570, 576 (Mmn 2005) ("where 

the claimed defect IS such that there IS cIrcumstantIal eVIdence from whIch It can be 

mferred that It IS more probable than not that the product was defectIve when It left 

defendant's hands, absent plamtIffs own want of care or mIsuse of the product, there IS an 

eVIdentIary baSIS for submIttmg the Issue of lIabIlIty to the Jury") (cltmg RESTATEMENT 

(THIRD) OF TORTS PRODUCTS LIabIlIty § 3 (1998» See Internatzonal Fmanczal Servzces 

Inc v Franz, 534 N W 2d 261, 266 (Mmn 1995) ("cIrcumstantIal eVIdence may be 
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sufficIent to show the causal relatIOnshIp between the product and the mJury whIch 

followed Its use ") (cItatIOns omItted) See also Western Sur & Casualty Co v General 

Electric Co 433 N W 2d 444, 447 (Mmn App 1988) (holdmg that "m a stnct products 

habIhty actIOn, a piamtiff may use circumstantlal eVIdence to prove the eXIstence of a 

defect" and notmg that the use of circumstantlal eVIdence to prove the eXIstence of a 

defect m a stnct habIhty actIOn IS m essence a stnct habIhty versIOn of res Ipsa loqulfur) 

MISSISSIPPI 

Damels v GNB Inc 629 So 2d 595, 602 (MISS 1993) ("circumstantlal eVIdence 

wIll suffice on the element of showmg that the product was defectlve when It left the 

hands of the defendants, and that It was m such defectlve condItIOn at the tIme of the 

explosIOn ") (citatlons omItted) See Coca Cola Bottlmg Co Inc of Vicksburg v Reeves 

by Reeves, 486 So 2d 374, 382-83, 386 (MISS 1986) See also Hammond v Coleman 

Co Inc, 61 F Supp 2d 533, 541-42 (S D MISS 1999) (construmg MISSISSIppI law and 

cItmg Damels v GNB Inc 629 So 2d 595, 602 (MISS 1993»), Thornton v Ford Motor 

Co, 2007 WL 2580337, *5 (S D MISS 2007) (construmg MISSISSIPPI law and cItmg 

Damels v GNB Inc 629 So 2d 595, 602 (MISS 1993)) 

MISSOURI 

Martm v Survlvmr Respirators Inc, 298 S W 3d 23, 30 (Mo App 2009) 

("CIrcumstantIal eVIdence may be suffiCIently rehed on to support a verdIct m a products 

habIhty case ") (CItatIOns omItted), Strong v American Cyanamid Co 261 S W 3d 493, 

511 n 4 (Mo App 2007) ("MIssoun precedent clearly permIts the use of cIrcumstantlal 
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eVIdence to show that a product IS defectIve"), Peters v General Motors Corp, 200 

S W 3d 1, 18 (Mo App 2006) ("SufficIent cIrcumstantIal eVIdence wIll support a JUry 

verdIct m a products lIabIlIty case", "[PlamtIff] met hIS burden of proof and could submIt 

to the Jury the Issue of stnct lIabIlIty-defectIve desIgn, If the facts and CIrcumstances m 

eVIdence fairly warrant the conclusIOn that the [product] was defectIvely desIgned and 

dangerous and caused the accIdent and the resultmg mJunes "), KleIn v General 

Elec Co 714 S W 2d 896, 900 (Mo App 1986) ("[t]he eXIstence of a defect may be 

mferred from cIrcumstantial eVIdence wIth or wIthout the aid of an expert WItness") See 

SappIngton v Skyjack Inc 512 F 3d 440, 447 (8th elr 2008) (construmg Mlssoun law) 

MONTANA 

Wood v Old Trapper TaxI, 952 P 2d 1375, 1384 (Mont 1997) ("a claim of 

product defect may be proven by cIrcumstantIal eVIdence and mferences therefrom") See 

EIsenmenger by EIsenmenger v Ethlcon Inc 871 P 2d 1313, 1318 (Mont), cert 

demed, 513 US 919 (1994), Hagen v Dow Chem Corp, 863 P 2d 413,417 (1993) ("It 

IS well establIshed that m actIOns dealmg wIth product lIabIlIty, sufficIent eVIdence to 

make a pnma facIe case may consIst of establIshmg the CIrcumstances of the mCIdent, 

SImIlar occurrences under sImIlar CIrcumstances, and elImmatIOn of alternatIve causes "), 

Brandenburger v Toyota Motor Sales USA Inc 513 P 2d 268, 274 (Mont 1973) See 

Brown v North Amencan ManufacturIng Co, 576 P 2d 711, 720 (Mont 1978) 

("defendant, m a gIVen [products lIabIlIty] case, may effectIvely dIscharge hIS burden [of 

proof regardmg an assumptIOn of nsk defense] through proof of the subjectIve elements 

by cIrcumstantial eVIdence ") 
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NEBRASKA 

Genettl v Caterpillar Inc 621 N W 2d 529, 542 (Neb 2001) ("Although expert 

testImony pomtmg to a specIfic defect would be the best means of provmg the eXIstence 

of a defect m some cases, proof that the warranted product IS defectIve may be 

cIrcumstantIal m nature and may be mferred from the eVIdence "), Can Urbach v 

Industnal Chemical Laboratones Inc 1997 WL 576595, *7 (Neb App 1997) ("a 

plamtIff may rely upon cIrcumstantIal eVIdence alone m a stnct products lIabIlIty case, 

smce It IS unrealIstIc to expect a plamtIff to otherwIse be able to prove that a partIcular 

product was sold m a defectIve condItIOn ") 

NEVADA 

Allison v Merck and Co Inc, 878 P 2d 948, 952 n 5 (Nev 1994) ("plamtIffs 

may rely on cIrcumstantIal eVIdence to establIsh a product defect ") (cItatIOns omItted), 

StackleWlcz v Nlssan Motor Corp m USA 686 P 2d 925, 929 (Nev 1984) ("eVIdence 

of a steenng malfunctIOn whIch resulted m the dnver losmg control of the vehIcle mIght 

properly be accepted by the tner of fact as suffiCIent cIrcumstantIal proof of a defect, or 

an unreasonably dangerous condItIOn, WIthout dIrect proof of the mechamcal cause of the 

malfunctIOn ") See Krause Inc v Little, 34 P 3d 566, 571 (Nev 2001) ("expert 

testImony IS not always necessary to establIsh the eXIstence of a manufactunng defect"), 
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NEW HAMPSHIRE 

EllIOtt v Lachance, 256 A 2d 153, 156 (N H 1969) (because "'[t]he cornerstone 

rule m products lIabIlIty IS that proof of mere mJury furnIshes no ratIOnal baSIS for 

mfernng that the product was defectlve for ItS mtended use,'" a products lIabIlIty a 

plamtlff must, and therefore may adduce "sufficIent cIrcumstantial eVIdence to establIsh 

such unfitness or causal defect ") Notably, m discussmg the propnety of usmg 

cIrcumstantial eVIdence, the New HampshIre Supreme Court cIted both Vandermark v 

Ford Motor Co 391 P 2d 168 (Cal 1964) (Traynor, J), WhICh held that "piamtiffs were 

entltled to establIsh the eXIstence of a defect and defendants' responsIbIlIty therefore by 

circumstantlal eVIdence," Id 391 P 2d at 170, and Elmore v American Motors Corp, 

451 P 2d 84 (Cal 1969), whIch noted that Vandermark "recogmzed that a plamtlff IS 

entItled to establIsh the eXIstence of the defect and the defendants' responsIbIlIty for It by 

cIrcumstantlal eVIdence," Id at 87, and then held "[n]o reason appears why the same rule 

should not apply where the plamtlff IS seekmg to prove that the defect caused hIS 

m]unes" Id See McConchze v Samsung Electromcs America Inc 2000 WL 1513777, 

*3 (D N H 2000) (applymg Mame law) ("[w]hIle 'mere m]ury' IS msufficient to prove 

lIabIlIty, when a piamtiff cannot IdentIfy the specIfic defect, product defect may be 

proven through cIrcumstantial eVIdence of malfunctIOn and a lack of eVIdence of other 

causes ") (cItmg EllIOtt v Lachance) 

NEW JERSEY 

Tluczek v Prestige BMW of Ramsey, 2009 WL 2601625, *2 (N J App Aug 26, 

2009) ("a manufactunng defect" can be proven by "(1) dIrect eVIdence, (2) cIrcumstantIal 
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eVIdence that JustIfies such an mference, or (3) negatmg all other possIble reasons for the 

occurrence to make It reasonable to assume that the defect eXIsted pnor to the sale ") 

(cItatIOns omItted), Lauder v Teaneck Volunteer Ambulance Corps, 845 A 2d 1271, 

1277 (N J App 2004) (m a products habIhty actIOn, "[t]O prove the eXIstence of a defect, 

a plamtIff may rely on the testImony of an expert who has exammed the product or offers 

an opmIOn on the product's desIgn AlternatIvely, a piamtiff may produce cIrcumstantIal 

eVIdence of a defect ") See Myrlak v Port Authorzty of New York and New Jersey, 723 

A 2d 45, 55, 56-57 (N J 1999) (statmg lithe reqUIrements that the defect occurred 

before the product left the control of the manufacturer, can be satIsfied through dIrect and 

cIrcumstantial eVIdence, II expressly adoptmg the approach taken by the REST A TEMENT 

(THIRD) OF TORTS PRODUCTS LIABILITY § 3 (1998), notmg "the histoncal antecedent to 

SectIOn 3 of the REST A TEMENT IS traceable to the neghgence doctnne of res Ipsa 

10qUltur" and that "SectIOn 3 of the RESTATEMENT m a products habIhty case does 

precIsely what res Ipsa 10qUltur does m a neghgence context"), ld at 56 ("A plamtIff can 

satIsfy the reqUIrements of SectIOn 3 of the REST A TEMENT by dIrect and 

clfcumstantIal eVIdence as well as eVIdence that negates causes other than product 

defect ") See State Farm Fire & Casualty Co v Kaz, Inc, 2008 WL 2122639, *3-4 (N J 

App 2008), Jerzsta v Murray, 883 A 2d 350, 364 (N J 2005), Scanlon v General 

Motors Corp 326 A 2d 673, 678-79 (N J 1974) 

NEW MEXICO 

Salmas v John Deere Co Inc, 707 P 2d 27, 32 (N M App 1984) (liThe plamtIff 

may rely on CIrcumstantIal eVIdence II to prove that a product IS defectIve m an actIOn for 
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stnct products habIhty), Richards v UPlohn Co 625 P 2d 1192, 1195 (N M App 1980) 

(m an actIOn for products habilIty, "[c]ausatIOn may be establIshed by cIrcumstantial 

eVIdence ") See Springer Corp v Dallas & MavIs Forwarding Co Inc 559 P 2d 846, 

848 (N M App 1976) 

NEW YORK 

Bueno v Chase Manhattan Bank, 23 MISC 3d 1106(A), 2009 WL 960719, *7 

(N Y Sup Apnl 9, 2009) ("PlamtIff may rely on cIrcumstantial eVIdence to prove a 

manufactunng defect ") (cItatIOns omItted), Ramos v Howard Industnes Inc, 885 N E 

2d 176, 178 (N Y 2008) ("It IS well settled that a products lIabIlIty cause of actIOn may 

be proven by CIrcumstantIal eVIdence, and thus, a piamtiff need not Identify a speCIfic 

product defect") (cItmg Speller v Sears Roebuck & Co 790 N E 2d 252 (N Y 2003), 

Halloran v Virginia Chems 361 N E 2d 991 (N Y 1977), Codling v Pagiza, 298 N E 

2d 622 (N Y 1973)), Speller ex rei Miller v Sears Roebuck and Co , 790 N E 2d 252, 

254-55 (N Y 2003) ("New York has long recogmzed the vIabIhty of thIS cIrcumstantIal 

approach m products habIhty cases In thIS regard, New York law IS conSIstent WIth 

the RESTATEMENT [THIRD] OF TORTS PRODUCTS LIABILITY § 3 [1998] ) "), Landahl 

v Chrysler Corp, 534 NY S 2d 245, 246 (N Y App 1988) ("plamtIff m a products 

lIabIlIty actIOn need not establIsh the preCIse nature of the defect m order to make out a 

pnma faCIe case") 
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NORTH CAROLINA 

De Wztt v Eveready Battery Co Inc, 565 S E 2d 140, 151 (N C 2002) ("the 

burden sufficIent to raise a genu me Issue of matenal fact m such a case may be met If the 

plamtIff produces adequate cIrcumstantial eVIdence of a defect ThIs eVIdence may 

mclude such factors as (1) the malfunctIOn of the product, (2) expert testimony as to a 

possIble cause or causes, (3) how soon the malfunctIOn occurred after the plamtIff first 

obtamed product and other relevant hIStOry of the product, such as ItS age and pnor usage 

by plamtlff and others, mcludmg eVIdence of mIsuse, abuse, or SImIlar relevant treatment 

before It reached the defendant, (4) sImIlar mCIdents, "'when[ ] accompamed by proof of 

substantIally SImIlar cIrcumstances and reasonable proxImIty m time, It, (5) ehmmatIOn of 

other possIble causes of the accIdent, and (6) proof tendmg to estabhsh that such an 

accIdent would not occur absent a manufactunng defect The plamtIff does not have 

to satisfy all these factors to create a cIrcumstantial case, and If the tnal court determmes 

that the case may be submItted to the Jury, "'[I]n most cases, the welghmg of these factors 

should be left to the finder of fact [ ]tt'tt (CItatIOns omItted)), Red Hzll Hoszery Mzll Inc v 

MagneTek Inc, 582 S E 2d 632, 635 (N C App 2003) (tta products hablhty case can 

be proven by cIrcumstantial eVIdence tt) (cltmg DeWztt)) See also Walsh v RestoratIOn 

Hardware Inc, 122 Fed Appx 28, 30, 2005 WL 327556, 2 (4th Clr 2005) (applymg 

North Carolma law) ("If the plamtlffs do not present any dIrect eVIdence of the 

product's defectIveness at the time of sale, they can stIll raise an Issue of matenal fact 

suffiCIent to surVIve summary Judgment through cIrcumstantial eVIdence tt) 
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NORTH DAKOTA 

Endresen v Scheels Hardware and Sports Shop Inc, 560 N W 2d 225, 232 

(N D 1997) ("CIrcumstantial eVIdence wIll also suffice to prove proxImate cause In a 

products lIabIlIty case ") (cItatIOns omItted), Herman v General Irrzgatzon Co 247 N W 

2d 472, 473 (N D 197 6) (In an actIOn for stnct products lIabIlIty " [ a] defect In the 

product need not be conclusIvely proved, but can be shown by cIrcumstantial eVIdence" 

(Syl No 4, by the Court)) 

OHIO 

AtkIns v General Motors Corp 564, 725 N E 2d 727, 733 (OhIO App 2009) 

("expert testImony IS not always reqUIred to prove the materIal elements of a deSIgn 

defect claim In some cases, cIrcumstantIal eVIdence alone, WIthout expert testImony, wIll 

suffice to document the eXIstence of a deSIgn defect "), McAuliffe v W States Import 

Co Inc, 651 N E 2d 957, 958 n 1 (OhIO,1995) ('" It shall be suffiCIent for the claimant 

to present cIrcumstantial or other competent eVIdence that establIshes, by a 

preponderance of the eVIdence, that the product In questIOn was defectIve"'), Watson v 

Ford Motor Co 2007 WL 4216975, *12 (OhIO App 2007) ("OhIO courts have held that 

the eXIstence of a deSIgn defect In a strIct products-lIabIlIty actIOn may be shown by 

eIther dIrect or CIrcumstantIal eVIdence "), Trzplex Co v R L Pomante Contractor, 2006 

WL 3240534, *5 (OhIO App 2006) See Najlb v MerzdIan MedIcal TechnologIes Inc 

179 Fed Appx 257, 260, 2006 WL 1133299, *3 (6th Clr 2006) (applYIng OhIO law) 

("the eXIstence of a product defect can be demonstrated by cIrcumstantIal eVIdence, 

WIthout the need for expert testImony, even If dIrect eVIdence IS potentIally aVailable ") 
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OKLAHOMA 

Nash v General Motors Corp, 153 P 3d 73, 75 (Okla App 2006) (m a products 

lIabIlIty actIOn, "[t]he eXIstence of a defect may be proved by dIrect or cIrcumstantlal 

eVIdence, or a combmatIOn thereof ") (cltmg Klrkland v General Motors Corp, 521 P 

2d 1353, 1364 (Okla 1974) See Lee v Volkswagen of Amenca Inc, 688 P 2d 1283, 

1285 (Okla 1984) ("clrcumstantlal eVIdence, coupled wIth the proper mferences drawn 

from It, IS clearly an acceptable mmlmal basIs" to prove a product IS defectIve), Tlgert v 

Admlral Corp 612 P 2d 1381, 1383-84 (Okla App 1979) (same) See also Henderson v 

Sunbeam Corp, 46 F 3d 1151,1995 WL 39022, *1 (lOth elr 1995) (applymg Oklahoma 

law) (cIrcumstantIal eVIdence has always been consIdered an acceptable, mdeed often 

necessary, means ofproofm product cases ") 

OREGON 

Krause v Amencan Aerolzghts Inc, 762 P 2d 1011, 1014 (Or 1988) 

("cIrcumstantIal eVIdence of a dangerous defect m a SImIlar product" IS admIssIble 

because It IS "IS relevant to prove that the product mvolved m thIS accIdent was 

defectlve "), Roe Roofing Inc v Lumber Products Inc, 688 P 2d 425, 427 (Or App 

1984) ('" a latent defect may be proved cIrcumstantially by eVIdence that the product was 

used m a normal manner "') (cItatIOns omItted) See also McCathern v Toyota Motor 

Corp, 332 Or 59, 23 P 3d 320, 331 (Or 2001) ("evIdence related to nsk-utllIty 

balancmg, WhICh may mclude proof that a practIcable and feasIble deSIgn alternatIve was 
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aVailable, wIll not always be necessary to prove that a product's desIgn IS defectIve and 

unreasonably dangerous") 

PENNSYLV ANIA 

Barnish v KWI Bldg Co 980 A 2d 535, 540 (Pa 2009) ("the malfunctIOn 

theory" of products hablhty "allows for proof of stnct product hablhty claims through 

cIrcumstantIal eVIdence "), Dansak v Cameron Coca-Cola Bottlzng Co , 703 A 2d 489, 

496 (Pa Super 1997) ("From thIS cIrcumstantIal eVIdence, a Jury may be permItted to 

mfer that the product was defectIve at the tIme of sale") See Rogers v Johnson & 

Johnson Prods Inc 565 A 2d 751,754 (Pa 1989), Woodzn v JC Penney Co Inc 

629 A 2d 974, 975-76 (Pa Super 1993), Padlllas v Stork-Gamco Inc 186 F 3d 412, 

415 (3d Clf 1999) (construmg Pennsylvama law) 

RHODE ISLAND 

Olshansky v Rehrzg Intern, 872 A 2d 282, 287 (R I 2005) (m a stnct products 

hablhty actIOn, "[a] plamtIff IS permItted to draw mferences of fact based on 

cIrcumstantIal eVIdence"), Thomas v Amway Corp, 488 A 2d 716, 722 (R I 1985) 

("Introducmg probatIve clfcumstantIaI eVIdence that may create mferences of fact not 

otherwIse subject to dIrect proof, and whIch could prove the defect and the causal 

connectIOn IS entlfely consonant WIth the theory of stnct hablhty ") See Sheehan v The 

North Amerzcan Marketzng Corp, 610 F 3d 144, 150 (1 st Clr 2010) (applymg Rhode 

Island law) 
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SOUTH DAKOTA 

Kreager v Blomstrom 011 Co, 379 N W 2d 307, 310 (S 0 1985) (liTo recover 

under a theory of stnct habIhty, the plamtIff must prove by a preponderance of the 

eVIdence that the product was defectIve when dehvered The eXIstence of a defect may, of 

course, be estabhshed by cIrcumstantIal eVIdence ") (cItatIOns omItted), Drzer v 

PerfectlOn Inc 259 N W 2d 496, 504 (S D 1977) (cItatIOns omItted) ("No specIfic 

defect need be shown If the eVIdence, dIrect or cIrcumstantIal, permIts the mference that 

the problem was caused by a defect A defect may be mferred from proof that the product 

dId not perform as mtended by the manufacture") See also Kendall v Bausch & Lomb 

Inc 2009 WL 1740008 * 11 (0 S D 2009) (lithe general rule IS that the eXIstence of a 

defect may be proven by dIrect or by cIrcumstantIal eVIdence, and a cIrcumstantIal case, 

by Itself, IS not a bar to a Jury determmatIOn ") (construmg South Dakota law) 

TENNESSEE 

Browder v Pettlgrew, 541 S W 2d 402, 405 (Tenn 1976) ("we adhere to the 

body of law whIch holds that a defect m a product, as well as any other matenal fact, may 

be proven by dIrect eVIdence, cIrcumstantIal eVIdence, or a combmatIOn of dIrect and 

cIrcumstantIal eVIdence ") (cItatIOns omItted) See Whaley v Rheem Mfg Co, 900 S W 

2d 296, 299 (Tenn App 1995) ("defect m a product may be proven by dIrect eVIdence, 

cIrcumstantIal eVIdence, or a combmatIOn of both ") (cItatIOn omItted) See also Mohr v 

DazmlerChrysler Corp J 2008 WL 4613584, *4 (Tenn App 2008) 
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TEXAS 

Shaun T Mzan Corp v Hewlett-Packard Co, 237 S W 3d 851, 854 (Tex App 

2007) ("we conclude appellants' cIrcumstantIal eVIdence was sufficIent to raise an Issue 

of matenal fact as to each contested element of theIr manufacturmg defect claim "), 

Kmdredv Con/Chern Inc 650 S W 2d 61,63 (Tex 1983) ("Although no wItness could 

conclUSIVely state that the product was the cause, the JUry could have made that 

determmatIOn from cIrcumstantIal eVIdence ") (cItatIOns omItted), Cooper Tire & Rubber 

Co v Mendez, 204 S W 3d 797, 807 (Tex 2006) ("cIrcumstantIal eVIdence of a product 

defect may be offered"") (cItatIOns omItted), Sipes v General Motors Corp, 946 S W 2d 

143,155 (Tex App 1997) (when "the plamtIffhas no eVIdence ofa specIfic deSIgn defect 

or manufacturmg defect, he may offer eVIdence of the product's malfunctIOn as 

cIrcumstantIal proof of the defect") See Ford Motor Co v Ridgway, 135 S W 3d 598, 

603 (Tex 2004) (Hecht and Owen, JJ" concurrmg) ("Few would questIOn the use of 

cIrcumstantIal eVIdence to prove products lIabIlIty m appropnate cases The hard Issue IS 

not whether It can be done, but when and how") See also Ayres v Sears Roebuck & 

Co 789 F 2d 1173, 1175 (5th elr 1986) (observmg that a Texas deSIgn defect IS 

"provable by dIrect or cIrcumstantIal eVIdence, based on fact or opmIOn testImony"), 

abrogated on other grounds, Torres v Oakland Scavenger Co, 487 U S 312 (1988) 

UTAH 

Kmg v Searle Pharmaceuticals Inc, 832 P 2d 858, 862 (Utah 1992) (where 

CIrcumstances make It ImpossIble "to adduce dIrect eVIdence of causatIOn the doctnne 

of res Ipsa loqUitur IS sufficient to create a factual mference of product defect 
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sufficIent to preclude summary Judgment" for the products hablhty defendant Thus, a 

plamtIff may "estabhsh[ ] a pnma facIe case of hablhty based on res Ipsa loqUltur If the 

CIrcumstances of the case otherwIse ralse a reasonable mference that [the product 

manufacturer] was hable under eIther products hablhty or neghgence law ") See Alder v 

Bayer Corp AGFA DIV 61 P 3d 1068, 1089 (Utah 2002) See also Taylor v Cooper 

TIre & Rubber Co 130 F 3d 1395, 1398 (1oth Clr 1997) (construmg Utah law) 

VERMONT 

985 Assoczates Ltd v Daewoo Electromcs Amenca Inc, 945 A 2d 381, 386 

(Vt 2008) (" Defendant's argument that plamtIffs' experts should be excluded because 

they were unable to IdentIfy a speCIfic defect m the mIcrowave IS WIthout ment The 

central Issue here IS the admIsslbIhty of the proffered expert testImony, not the 

suffiCIency of the eVIdence m provmg piamtiffs' case Agam, the fact that Austm was 

able to arnve at the mIcrowave as the source of the fire only by way of ehmmatIOn of 

other sources does not render hIS methodology unrehable Experts m products habIhty 

cases are rarely able to estabhsh causation to a certamty, such cases tend to be more of an 

exerCIse m excludmg other causes and determmmg the hkely cause based on 

cIrcumstantial eVIdence "), Travelers Insurance Cos v Demarle Inc USA, 878 A 2d 

267, 272 (Vt 2005) ("causatIOn m a products habIlIty or warranty case can be proved 

through cIrcumstantial eVIdence") See also Allstate Insurance Co v Hamzlton 

Beach/Proctor Szlex, Inc, 473 F 3d 450, 452-56 (2d CIr 2007) (construmg Vermont 

law) 
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VIRGINIA 

Owens-Cormng Flberglas Corp v Watson, 413 S E 2d 630,639 (Va 1992) (m a 

product liabIlity actIOn, cIrcumstantIal eVIdence IS "sufficient to support the Jury's findmg 

that [a plamtIff] was exposed to [a defendant's product] and that such exposure was a 

proxImate cause of hIS death "), Southern States Co-op Inc v Doggett, 292 S E 2d 331, 

335 (Va 1982) (" Although the fact-finder IS not authonzed to mdulge m speculatIOn or 

guesswork, thIS does not destroy the weIght of cIrcumstantIal eVIdence m fixmg cIvIl 

lIabilIty," mcludmg m a products liabIlity case '''Proof of facts from whIch It can be 

reasonably mferred that an act or CIrcumstance sought to be estabhshed occurred or 

eXIsted IS sufficIent to authonze submIssIOn of the Issue to the JUry But such 

cIrcumstantial eVIdence must be sufficIent to estabhsh that the result alleged IS a 

probabIhty rather than a mere posSIbIhty"') (cItatIOns omItted)) See also Wzlder v 

Toyota Motor Sales USA Inc 23 Fed Appx 155, 158 (4th CIr 2001) ("there IS no per 

se rule reqmnng expert testImony about the specIfic defect m products habilIty cases, and 

III some cases, CIrcumstantIal eVIdence alone may be used to estabhsh product habIhty III 

VIrgmia ") (construmg VIrgmIa law) 

WASHINGTON 

Lockwood v AC & S Inc, 722 P 2d 826, 840-41 (Wash App 1986), affd, 744 P 

2d 605 (Wash 1987) ("CIrcumstantIal eVIdence may estabhsh the entIre baSIS for 

recovery under eIther neghgence or strIct products habIhty ") See Allen v Asbestos 

Corp Ltd 138 Wash App 564,157 P 3d 406,409 (Wash App 2007), Pagnotta v Beall 
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Trazlers of Oregon Inc 991 P 2d 728, 732 (Wash App 2000) See also Transue v 

Aesthetech Corp 341 F 3d 911, 920 (9th CIr 2003) (applYIng WashIngton law) 

WEST VIRGINIA 

Bennett v Asco ServIces Inc, 621 S E 2d 710, 717 (W Va 2005) ("A plaIntiff IS 

not reqUIred to estabhsh a stnct products habIhty cause of actIOn by IdentIfYIng the 

specIfic defect that caused the loss, but Instead may permIt a Jury to Infer the eXIstence of 

a defect by CIrcumstantIal eVIdence "), Anderson v Chrysler, 403 S E 2d 189, 193 

(W Va 1991) ("CIrcumstantial eVIdence may be sufficIent to make a pnma facIe case m 

a stnct habIhty actIOn, even though the preCIse nature of the defect cannot be IdentIfied, 

so long as the eVIdence shows that a malfunctIOn m the product occurred that would not 

ordmanly happen In the absence of a defect II "In most Instances the plaIntiff wIll produce 

dIrect eVIdence of the product's defectIve condItIOn In some mstances, however, the 

plamtIff may not be able to prove the preCIse nature of the defect m whIch case rehance 

may be had on the "malfunctIOn" theory of product habIhty ThIS theory encompasses 

nothIng more than cIrcumstantial eVIdence of product malfunctIOn It permIts a 

plaIntIff to prove a defect In a product WIth eVIdence of the occurrence of a malfunctIOn 

and WIth eVIdence ehmInatmg abnormal use or reasonable, secondary causes for the 

malfunctIOn It thereby reheves the plaIntIff from demonstratIng preCIsely the defect 

yet It permIts the tner-of-fact to Infer one eXIsted from eVIdence of the malfunctIOn, of 

the absence of abnormal use and of the absence of reasonable, secondary causes II 

(CItatIOns omItted)), See Beatty v Ford Motor Co 574 S E 2d 803, 807 (W Va 2002) 
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WISCONSIN 

Sumnzcht v Toyota Motor Sales USA Inc 360 N W 2d 2, 18 (WIS 1984) 

("In addItIon to expert testImony, the presence of a product's defectIve desIgn that IS 

unreasonably dangerous can be estabhshed by the presentatIon of cIrcumstantial 

eVIdence "), Rennzck v Fruehauf Corp, 264 N W 2d 264, 267 (WIS 1978) ("For the 

plamtIff to prevaIl on a products habIhty claim he must show, among other thmgs, that 

the product was m a defectIve condItIon when It left the posseSSIOn or control of the 

seller The eXIstence of the defect may be shown by a res lpsa type of mference ") See 

also Godoy ex rei Gramlmg v E I du Pont de Nemours and Co 768 N W 2d 674, 698-

99 (WIS 2009) (Prosser, ZIegler, & Gableman, 11 , concurnng) ("under RESTATEMENT 

(THIRD) [OF PRODUCTS LIABILITY] § 3, cIrcumstantial eVIdence may be sufficIent m some 

cases to support a conclusIOn that a product was defectIvely deSIgned wIthout requmng 

proof of a reasonable alternatIve deSIgn, If the product falls to perform ItS mtended 

functIon ") 

WYOMING 

Valentme v Ormsbee ExploratlOn Corp, 665 P 2d 452,462 (Wyo 1983) ("It IS 

not necessary to prove a specIfic defect, and whIle proof of the failure or malfunctIOn of 

an artIcle standmg alone IS msufficlent to prove that a product was defectIve, It IS a strong 

cIrcumstance to consIder along WIth the remammg facts "), Shlpton Supply Co Inc v 

Bumbaca, 505 P 2d 591, 594 (Wyo 1973) ("the defectIveness of a product may be 

proved by cIrcumstantial eVIdence") 
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APPENDIXC 

PLAINTIFFS NEED NOT IDENTIFY SPECIFIC PRODUCT DEFECT 

See e g Ramos v Howard Industrres Inc, 885 N E 2d 176, 178 (N Y 2008) (lilt 

IS well settled that a products habIhty cause of actIOn may be proven by CIrcumstantIal 

eVIdence, and thus, a piamtiff need not IdentIfy a specIfic product defect ") 

Bennett v Asco ServIces Inc, 621 S E 2d 710, 717 (W Va 2005) ("A plamtIff IS 

not reqUIred to establIsh a stnct products lIabIlIty cause of actIOn by IdentIfymg the 

specIfic defect that caused the loss, but mstead may permIt a Jury to mfer the eXIstence of 

a defect by cIrcumstantIal eVIdence ") 

Stanley v Lennox Industrres Inc, 102 P 3d 1104, 1107 (Idaho 2004) 

(cIrcumstantIal eVIdence may be used to determme whether a product IS defectIve 

"WhIle dIrect eVIdence of IdentIfiable defect IS the strongest eVIdence of a product's 

defectIve condItIon, such eVIdence of a defect m a product WhICh was present when It left 

the manufacturer's control wIll be rare and unusual," WIth the result that "a plamtIff need 

not prove a specIfic defect to carry hIS burden of proof") 

Sanders v QUIkstak Inc, 889 F Supp 128,131 (S D NY 1995) (applymg New 

York law) ("Under certam CIrcumstances, however, a piamtiff need not prove a specIfic 

defect m the product at Issue DespIte an absence of proof of any specIfic defect m a 

product, a Jury may mfer that an aCCIdent occurred because of a defect when the plamtIff 

has proven that the product dId not perform as mtended and has excluded all causes of the 

aCCIdent not attnbutable to the defendant ") 
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Henderson v Sunbeam Corp, 46 F 3d 1151 (lOth Clr 1995) (applymg Oklahoma 

law) (plamtIff may prove case wIth cIrcumstantIal eVIdence wIthout IdentIfymg a 

partIcular defective component) 

Soule v General Motors Corp, 882 P 2d 298, 305 (Cal 1994) ('''an InJured 

plamtIff wIll frequently be able to demonstrate the defectIveness of the product by resort 

to cIrcumstantial eVIdence, even when the accIdent Itself precludes IdentIficatIOn of the 

speCIfic defect at fault "') (cItatIOns omItted) 

Anderson v Chrysler Corp, 403 S E 2d 189 (W Va 1991) (plamtIff need not 

IdentIfy the speCIfic defect that caused the harm) 

Landahl v Chrysler Corp, 534 N Y S 2d 245, 246 (N Y App 1988) ("plamtIff m 

a products lIablhty actIOn need not estabhsh the precIse nature of the defect m order to 

make out a pnma faCIe case") 

LIving & Learnzng Centre Inc v Grzese Custom SIgns Inc, 491 A 2d 433, 435 

(Conn App 1985) ("It IS not necessary that the plamtIff m a stnct tort actIOn estabhsh a 

speCIfic defect as long as there IS eVIdence of some unspecIfied dangerous condItIon ") 

DIetz v Waller, 685 P 2d 744, 745 (Anz 1984) ("[N]O speCIfic defect need be 

shown If the eVIdence, dIrect or cIrcumstantIal, permIts the mference that the aCCIdent 

was caused by a defect ") 

Valentine v Ormsbee ExploratIOn Corp, 665 P 2d 452, 462 (Wyo 1983) ("It IS 

not necessary to prove a speCIfic defect, and whIle proof of the fmlure or malfunctIOn of 

an artIcle standmg alone IS msufficlent to prove that a product was defectIve, It IS a strong 

cIrcumstance to conSIder along WIth the remammg facts ") 
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CaSSISI v May tag Co , 396 So 2d 1140, 1153 (Fla App 1981) (It IS "Immatenal 

that the plamtIffs faIled to Identify the specIfic cause of the malfunctIOn smce It IS 

mferred that the malfunctIOn Itself, under such cIrcumstances, IS eVIdence of the product's 

defective condItIOn at both the time of the mJury and at the time of sale") 

Harrell Motors Inc v Flanery 612 S W 2d 727, 729, (Ark 1981) ("proof of 

specIfic defect IS not reqUIred when common expenence tells us that the accIdent would 

not have occurred m the absence of a defect") 

Garrett v Nobles, 630 P 2d 656,658 (Idaho 1981) ("plamtIffneed not prove a 

speCIfic defect m order to carry burden of proof") 

Kmght v OtIS Elevator Co, 596 F 2d 84 (3d eIr 1979) (applymg Pennsylvama 

law) (plamtIffs need not prove the eXIstence of a speCIfic defect If they can show that the 

product malfunctIOned m the absence of abnormal use and reasonable secondary causes) 

Holloway v General Motors Corp, 271 N W 2d 777 (MICh 1978) (plamtIffs were 

not reqUIred to prove the speCIfic defect m the product) 

Dner v PerfectlOn Inc, 259 N W 2d 496, 504 (S D 1977) ("No speCIfic defect 

need be shown If the eVIdence, dIrect or cIrcumstantial, permIts the mference that the 

problem was caused by a defect A defect may be mferred from proof that the product dId 

not perform as mtended by the manufacture ") 

General Motors Corp v Hopkms, 548 S W 2d 344, 349-50 (Tex 1977) (If a 

"plamtIff has no eVIdence of a speCIfic defect m the desIgn or manufacture of the product, 

he may offer eVIdence of ItS malfunctIOn as cIrcumstantial proof of [ItS] defect") 
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APPENDIXD 

CIRCUMSTANTIAL EVIDENCE IN DESIGN DEFECT CASES 

See, e g Davzs v Materzal HandlIng Assocrates Inc, 929 N E 2d 1229, 1234 

(Ill App 2010) ("a pnma facIe case of [defectIve desIgn] product lIabIlIty can be 

establIshed exclusIvely from cIrcumstantIal eVIdence") 

Paranto v PlOtrkowskz, 2010 WL 4226765, *4 (Conn Super Sept 22,2010) (a 

desIgn "'defect may be mferred by CIrcumstantial eVIdence") (cItatIOns omItted) 

Alza Corp v Thompson, 2010 WL 1254610, *19 (Tex App Apnll, 2010) 

("when 'the piamtiff has no eVIdence of a specIfic desIgn defect , he may offer 

eVIdence of the product's malfunctIOn as cIrcumstantIal proof of the defect "') (cItatIOns 

omltted) 

AtkInS v GMC 564, 725 N E 2d 727, 733 (OhIO App 2009) ("In some cases, 

cIrcumstantial eVldence alone wIll suffice to document the eXlstence of a desIgn 

defect ") 

Webber v Hzlborn, 2009 WL 5150082 (Mlch App Dec 29,2009) ("defectIve 

deslgn 

omltted) 

claim may be based on elther dIrect or clrcumstantIal eVldence") (cltatIOns 

Peters v GMC, 200 S W 3d 1, 18 (Mo App 2006) ("Sufficlent clrcumstantIal 

eVldence wIll support aJury verdlct m a products lIablhty case "), "[PlamtIff] met hls 

burden of proof lfthe facts and CIrcumstances m eVldence faIrly warrant the 

conclusIOn that the [product] was defectIvely deslgned and dangerous and caused the 

accldent and the resultmg mJunes ") 
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Lauder v Teaneck Volunteer Ambulance Corps, 845 A 2d 1271, 1277 (N J ,App 

2004) (m a products hablhty actIOn, "[t]o prove the eXIstence of a defect, a plamtIffmay 

rely on cIrcumstantIal eVIdence of a defect ") 

Potter v Chlcago Pneumatlc Tool Co, 241 Conn 199,218,694 A 2d 1319,1332 

(1997) ("a Jury may mfer a [desIgn] defect from the eVIdence WIthout the necessIty of 

expert testImony") (cItatIOns omItted) 

Summcht v Toyota Motor Sales USA Inc, 360 N W 2d 2, 18 (WIS 1984) 

("defectIve deSIgn 

eVIdence ") 

can be estabhshed by the presentatIOn of cIrcumstantial 

General Motors Corp Hopkzns, 548 S W 2d 344, 349-50 (Tex 1977) ("[I]fthe 

plamtIff has no eVIdence of a speCIfic defect m the deSIgn 

offer eVIdence of ItS malfunctIOn as cIrcumstantIal proof') 
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