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Seaquest makes the following points in reply to Respondents’ brief.!

ARGUMENT IN REPLY

1. Seaquest again adopts the Mclntires’ arguments by reference.

In its principal brief, pursuant to Rule 208(b)(6), SCACR (providing that
“[i]n cases involving more than one appellant . . . any party may adopt by reference
all or any part of the brief of another”), except insofar as they are inconsistent with
or otherwise prejudicial to its position or interests, Seaquest adopted all of the
Mclntires’ arguments by reference. (Seaquest’s Br. p. 7.) To be clear, this goes
not only for the MclIntires’ arguments in their principal brief but also for the
Mclntires’ arguments in their reply brief.

2. This Court’s disposition of the prior appeal did not deprive the
trial court of jurisdiction to recognize that Respondents remain
parties to the case.

According to Respondents, “[t]his Court’s mandate after the first appeal was

9992

to ‘remand the case for arbitration’”~ and, since “[t]his mandate cannot be applied

to [Respondents] because no arbitration agreement exists between them and either

1 Shorthand references already defined in Seaquest’s principal brief are

continued in this reply brief (e.g., “Seaquest” is general contractor Seaquest
Development Company, Inc.; the “Mclntires” are homeowners Andrew and
Kimberly Mclntire; the “Other Defendants” refers, collectively, to the other
defendants that the Mclntires sued besides Seaquest; the “Third-Party Defendants”
refers, collectively, to Architectural Products of Charleston, LLC, and Sealtight of
South Carolina, LLC; and “Respondents” refers, collectively, to the Other
Defendants and the Third-Party Defendants).
2 (Respondents’ Br. p. 13.)
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[the Mclntires or Seaquest],”” “[t]he trial court thus lacked jurisdiction to reinstate
[Respondents] as parties to this case.” (Respondents’ Br. p. 15.) Respectfully,
Respondents are mistaken.

As an initial matter, Respondents mischaracterize the motion for clarification
as seeking to “reinstate” Respondents as parties to the case. The motion for
clarification did not seek to reinstate Respondents as parties; rather, it asked the trial
court to advise, in the wake of the Mclntires’ appeal of Chief Justice Toal’s order
and this Court’s reversal of the same, whether Respondents remain parties.

Respondents’ argument is essentially that, when the case came back down to
the trial court at the conclusion of the prior appeal, this Court had so limited the
trial court’s jurisdiction that it (the trial court) could do one thing and one thing
only: submit the case to arbitration. Thus, according to Respondents, since they
could not be compelled to arbitration—and, again, the one and only thing the trial
court could do is compel arbitration—the effect of this Court’s mandate (“to
‘remand the case for arbitration’#) was to make them untouchable, to place them
out of the trial court’s reach, jurisdictionally speaking. Respondents misapprehend
both the law and the logic of this Court’s decision in the prior appeal.

As Respondents themselves acknowledge, “‘[a]fter the remittitur is sent down

from an appellate court, the trial court acquires jurisdiction to enforce the judgment

S (Id)
4 (Respondents’ Br. p. 13.)
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and take any action consistent with the appellate court ruling.”” (Respondents’ Br.
p. 13 (quoting Ackerman v. McMillan, 324 S.C. 440, 443, 477 S.E.2d 267, 268 (Ct.
App. 1996) (emphasis added)).) There is no inconsistency between this Court’s
disposition of the prior appeal and Respondents remaining parties to the case.
Obviously, what this Court meant by “reverse and remand the case for
arbitration” was “reverse and remand the case for arbitration [between the
Mclntires and Seaquest].” (See R. pp. 15-20 (“In this residential construction
defect case, . . . the MclIntires . . . appeal from the trial court’s denial of their
motion to compel arbitration with general contractor . . . Seaquest . . . . The
Mclintires argue the trial court erred in (1) not ordering the dispute to arbitration
when the parties’ contract contained a valid arbitration clause; (2) addressing
issues of statute of limitations, right to cure, and waiver when the court’s sole
jurisdiction was to decide the question of arbitrability; and (3) dismissing the case
for failure to comply with the . . . Right to Cure Act. ... We reverse and remand
the case for arbitration [between the Mclntires and Seaquest].”) (internal footnote
omitted).) By its plain language, what this Court reversed in the prior appeal was

the trial court’s denial of the Mclntires’ motion to compel Seaquest to arbitration,

the Court finding that the trial court should have simply granted the Mclntires’



motion to compel arbitration and should not have proceeded further to address
Seaquest’s motion regarding the Right to Cure Act.’> (R. pp. 15-20.)

To be sure, this means that, on remand, the trial court has to grant the
Mclntires’ motion to compel Seaquest to arbitration. But it does not mean that the
trial court is stripped of jurisdiction to recognize where this leaves Respondents.
For the trial court to compel arbitration between the Mclntires and Seaquest and
announce that the case is stayed as to Respondents is entirely consistent with this
Court’s disposition of the prior appeal.

3. Respondents’ reliance on the Spanish Wells case is misplaced.

Respondents cite Spanish Wells Property Owners Association, Inc. v. Board
of Adjustment of the Town of Hilton Head, 295 S.C. 67, 367 S.E.2d 160 (1988), for
the proposition that, “[a]lthough Seaquest may not have been aggrieved by the
dismissal of the case,[®] Seaquest is aggrieved by the continuation of the

MclIntires’ claims against it after the claims against [Respondents] were

> Again, to be clear, the Court did not find that the trial court’s analysis

of the Right to Cure Act was erroneous. (R. p. 20 (“The Mclntires argue the trial
court erred in addressing the issues of statute of limitations, Right to Cure Act, and
waiver when the court’s sole jurisdiction was to decide the question of arbitrability.
The Mclntires also argue the trial court erred in dismissing the case for failure to
comply with the Right to Cure Act. Because we already determined the trial court
erred in finding the Mclntires waived their arbitration right and remand for
arbitration, we need not address these issues.”).) And Seaquest is free to raise the
Right to Cure issue in arbitration.

6 Seaquest would note here Respondents’ concession that it was not
aggrieved by the trial court’s ruling.



dismissed,”’

and “Seaquest could . . . have brought to this Court’s attention during
the first appeal that [Respondents] were necessary parties that were not joined.”
(Respondents’ Br. p. 23.)

In Spanish Wells, our Supreme Court “h[e]ld that a development permittee is
a necessary party to an appeal of its permit.” 295 S.C. at 69, 367 S.E.2d at 161;
see also id. at 68, 367 S.E.2d at 161 (“The sole question we address here is
whether a permittee is a necessary party to an action to revoke a development
permit.”’). Accordingly, the Court found that the trial court had correctly dismissed
an appeal of a development permit where the appellant had failed to include the
permittee as a party to the appeal.

Nothing in Spanish Wells supports Respondents’ effort to impose a burden

on the respondent to an appeal (here, Seaquest in the prior appeal) to ensure that

any other party is joined to the appeal.

! (Respondents’ Br. p. 22 (emphasis in original).)



CONCLUSION

For the foregoing reasons, together with the reasons already set forth in its
principal brief, Seaquest asks this Honorable Court to reverse the trial court’s
ruling on the motion for clarification and confirm that Seaquest’s claims remain

pending against Respondents.
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