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In further support of its petition for rehearing, Seaquest makes the following
points in reply to Respondents’ return to thereto. '

ARGUMENT IN REPLY

1. Seaquest’s argument that no claims were “litigated” previously
and it had nothing to appeal is preserved for review.

Seaquest argued to the circuit court that the only motion that was granted by the
Dismissal Order was Seaquest’s own motion to require the Mclntires to comply with
the Right to Cure Act, the grant of which motion resulted in the dismissal of the action
solely on statutory procedural grounds (not in any dismissal of Respondents’, or of
any claims against them, in particular), because Chief Justice Toal agreed with
Seaquest that the MclIntires had not complied with, and, indeed, could not possibly
comply with, the requirements of the Act and that, pursuant to the express terms of the
Act, this left Chief Justice Toal no choice but to stay the action pending the
occurrence of something that would never occur, in other words, to stay the action in
perpetuity, i.e., permanently, which, in practical terms, translated to dismissal of the
action. (R. pp. 247-249, 307-301, 330-332.) Seaquest expressly argued that, given
that the only motion that was granted by the Dismissal Order was its own motion (the
grant of which Seaquest was, of course, not aggrieved by), “[t]he only order that could

be appealed was appealed.” (R. p. 416:15-16.) And the circuit court rejected the

! Shorthand references already defined in Seaquest’s petition are

continued in this reply.



argument, expressly finding that, since “Seaquest failed to appeal the [Dismissal
Order] . . ., this unappealed ruling ha[d] become the law of the case and . . . Seaquest
[1s] barred from relitigating these extinct claims.” (R. p. 36.)

“Error preservation rules do not require a party to use the exact name of a legal
doctrine in order to preserve an issue for appellate review.” State v. Brannon, 388
S.C. 498, 502, 697 S.E.2d 593, 595 (2010). “Instead, a litigant is only required to
fairly raise the issue to the trial court, thereby giving it an opportunity to rule on the
issue.” Id. at 502, 697 S.E.2d at 595-96; cf. Atl. Coast Builders & Contractors, LLC
v. Lewis, 398 S.C. 323, 332, 730 S.E.2d 282, 287 (2012) (Toal, C.J., concurring in
result) (“In my opinion, an over-zealous application of appellate preservation rules
denigrates the primary purpose of the judiciary, which is to serve the citizens and the
business community of this state by settling disputes and promoting justice.”).

Seaquest’s argument that no claims were “litigated” previously and it had
nothing to appeal was duly raised to and ruled on by the circuit court and is thus
preserved for review.

2. Respondents are wrong in asserting, “Seaquest was an aggrieved

party for purposes of its contingent claims when the MclIntires
filed their appeal.”?

As Seaquest has already explained, it was not aggrieved by the Dismissal

Order, as the Dismissal Order granted Seaquest’s motion and dismissed the action

2 (Return p. 7.)



based on Chief Justice Toal’s agreement with Seaquest that the action could never
proceed because the Mclntires could never comply with the Right to Cure Act.
Thus, the Dismissal Order was a complete and total victory for Seaquest, who had
neither any reason nor even the ability to appeal it. Rule 201, SCACR (“Only a
party aggrieved by an order, judgment, sentence or decision may appeal.”)
(emphasis added); see also Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 25, 602 S.E.2d
772, 780 (2004) (“[C]ivil procedure and appellate rules should not be written or
interpreted to create a trap for the unwary lawyer or party . . . .”). Consequently,
Seaquest cannot be faulted for “failing to appeal” an order it could not appeal.

The cases Respondents cite to the effect that “a defendant may appeal the
dismissal of a co-defendant when the dismissal of the co-defendant would affect the
appealing defendant’s liability exposure™? are plainly inapplicable here, as this is not
a case where the subject order, i.e., the Dismissal Order, dismissed claims against
other potentially liable parties while leaving Seaquest in the case to face increased
liability exposure. Rather, the Dismissal Order dismissed the entire action, thereby
terminating Seaquest’s liability exposure.

As Respondents themselves observe, “Seaquest’s cross-claims and third-party

claims against Respondents are derivative of the Mclntires’ claims against

3 (Return p. 6 (citing Shaw v. City of Charleston, 351 S.C. 32, 567
S.E.2s 530 (Ct. App. 2002), Benton Inv. Co., Inc. v. Wal-Mart Stores, Inc., 704
So.2d 130 (Fla. Dist. Ct. App. 1997), and Comanche Constr. Inc. of Ga. v. Dep’t of
Transp., 272 Ga. App. 766, 613 S.E.2d 158 (Ct. App. 2005).)
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Seaquest.” (Return p. 6 (emphasis added).) When Respondents assert, “Seaquest
was an aggrieved party for purposes of its contingent claims when the Mclntires
filed their appeal,™* they fail to appreciate the fact that, with its dismissal of the
entire action, the Dismissal Order had the effect of preventing the contingency
underlying the referenced “contingent claims™ from ever coming to pass.

Lastly, Respondents’ reliance on Spanish Wells Property Owners Association,
Inc. v. Board of Adjustment of the Town of Hilton Head, 295 S.C. 67, 367 S.E.2d
160 (1988), is misplaced. In Spanish Wells, our Supreme Court “h[e]ld that a
development permittee is a necessary party to an appeal of its permit.” 295 S.C. at
69, 367 S.E.2d at 161; see also id. at 68, 367 S.E.2d at 161 (“The sole question we
address here is whether a permittee is a necessary party to an action to revoke a
development permit.”). Accordingly, the Court found that the trial court had
correctly dismissed an appeal of a development permit where the appellant had
failed to include the permittee as a party to the appeal. But nothing in Spanish Wells
supports Respondents’ effort to impose a burden on the respondent to an appeal
(here, Seaquest in the prior appeal) to ensure that any other party is joined to the

appeal.

4 (Return p. 7 (emphasis added).)
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CONCLUSION

For the foregoing additional reasons, along with any other or further
reason(s) set forth in its appellate briefs already on file, the entirety of which it
hereby adopts and incorporates herein by reference and reiterates/reasserts in
support hereof, Seaquest asks this Honorable Court to grant the instant petition, to
rehear this matter, to withdraw the Subject Opinion, and to decide this appeal anew
via an opinion that reverses the circuit court’s ruling on the motion for clarification

and confirms that Seaquest’s claims remain pending against Respondents.

<SIGNED ON THE FOLLOWING PAGE>



Charleston, South Carolina

August 21, 2023

Respectfully submitted,
CLEMENT RIVERS, LLP

s/Russell G. Hines

Stephen L. Brown (SC Bar No. 66468)
Edward D. Buckley, Jr. (SC Bar No. 994)
Jason A. Daigle (SC Bar No. 73308)
Russell G. Hines (SC Bar No. 72100)
25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488
sbrown@ycrlaw.com
ebuckley@ycrlaw.com
jdaigle@ycrlaw.com
rhines@ycrlaw.com

Attorneys for Appellant
Seaquest Development Company, Inc.



Aug 21 202:

THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS SC Court of Appeals

Appeal from Charleston County
Court of Common Pleas

Jennifer B. McCoy, Circuit Court Judge

Case No. 2016-CP-10-01833
Appellate Case No. 2021-001055

Andrew and Kimberly Mclntire,
Appellants,

v.
Seaquest Development Company, Inc.; Red Bay Constructors Corp.;
Benzenberg Custom Cabinets, Inc.; Jonathan Marshall Construction;

Coastal Window & Door Center of Charleston, LLC; Carolina Window &
Millwork, LLC n/k/a Carolina Window & Millwork-Omni Glass Industries, LLC;
Southcoast Exteriors, Inc.; Michael Casteen d/b/a Casteen Custom Cabinets;
Quality Cedar Products, Inc. of Michigan d/b/a Michigan Prestain Co.;

Coastal Plumbing & Gas, LLC; Foam Insulation Co. Inc.; Jerry Comer d/b/a
Jerry’s Tile & Marble, LLC; Lowcountry Fireplaces, Inc.; Carolina Pest Solutions,
Inc.; and New South Construction Supply, LLC,

Defendants.

and
Seaquest Development Company, Inc.,

Third-Party Plaintiff/Appellant,

V.

Architectural Products of Charleston, LLC, and
Sealtight of South Carolina, LLC,

Third-Party Defendants,

Of which Red Bay Constructors Corp.; Benzenberg Custom Cabinets, Inc.;

Jonathan Marshall Construction; Coastal Window & Door Center of Charleston,
LLC; Carolina Window & Millwork, LLC n/k/a Carolina Window & Millwork-
Omni Glass Industries, LLC; Southcoast Exteriors, Inc.; Michael Casteen d/b/a



Casteen Custom Cabinets; Quality Cedar Products, Inc. of Michigan d/b/a
Michigan Prestain Co.; Coastal Plumbing & Gas, LLC; Foam Insulation Co. Inc.;
Jerry Comer d/b/a Jerry’s Tile & Marble, LLC; Lowcountry Fireplaces, Inc.;
Carolina Pest Solutions, Inc.; New South Construction Supply, LLC; Architectural
Products of Charleston, LLC; and Sealtight of South Carolina, LLC, are

Respondents.

PROOF OF SERVICE

CLEMENT RIVERS, LLP

Stephen L. Brown (SC Bar No. 66468)
Edward D. Buckley, Jr. (SC Bar No. 994)
Jason A. Daigle (SC Bar No. 73308)
Russell G. Hines (SC Bar No. 72100)

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488

Attorneys for Appellant
Seaquest Development Company, Inc.



I, Russell G. Hines, of Clement Rivers, LLP, attorneys for Appellant
Seaquest Development Company, Inc., hereby certify that the PETITIONER’S
REPLY TO RESPNDENTS’ RETURN TO PETITION FOR REHEARING in
the above-captioned case were served on all parties to this matter (who have
appeared in the action) on August 21, 2023, by emailing (see attached) a copy of
the same to their respective counsel of record:

William W. Watkins, Jr., Esquire
WALL TEMPLETON & HALDRUP, PA
trey.watkins@walltempleton.com

-and-

John J. Dodds, IV, Esquire
YARBOROUGH APPLEGATE, LLC
john@yarboroughapplegate.com

Attorneys for Jerry Comer d/b/a Jerry’s Tile &Marble

Danielle F. Payne, Esquire
MCANGUS GOUDELOCK & COURIE, LLC
danielle.payne@mgclaw.com

Attorney for Red Bay Constructors

Shelley S. Montague, Esquire
GALLIVAN, WHITE & BOYD, PA
smontague(@gwblawfirm.com

Attorney for Benzenberg Custom Cabinets, Inc.

Erin D. Dean, Esquire
Stacey P. Canaday, Esquire
TUPPER, GRIMSLEY, DEAN, & CANADAY, PA
erindean(@tgdcpa.com
staceycanaday@tgdcpa.com

Attorneys for Jonathan Marshall Construction

Suzanne C. Ulmer, Esquire
KERNODLE COLEMAN
sulmer@kernodlelaw.com

Attorney for Carolina Pest Solutions, Inc.



James H. Elliott, Jr., Esquire
Samia H. Albenberg, Esquire
RICHARDSON PLOWDEN & ROBINSON, PA
jelliott@richardsonplowden.com
samhanafi@gmail.com

-and-

Brent M. Boyd, Esquire
Timothy J. Newton, Esquire
MURPHY & GRANTLAND, PA
bboyd@murphygrantland.com
tnewton(@murphygrantland.com

Attorneys for New South Construction Supply, LLC

Shanna M. Stephens, Esquire
ANDERSON REYNOLDS & STEPHENS, LLC
sstephens(@arslawsc.com

-and-

Preston B. Dawkins, Jr., Esquire
AIKEN BRIDGES ELLIOTT TYLER & SALEEBY, PA
pbd@aikenbridges.com

Attorneys for Coastal Plumbing & Gas, LLC

John E. Rogers, 11, Esquire
THE WARD LAW FIRM, PA
jrogers(@wardfirm.com

Attorney for Southcoast Exteriors, Inc.

D. Summers Clarke, I1, Esquire
K. Michael Barfield, Esquire
BARNWELL WHALEY PATTERSON & HELMS, LLC
sclarke(@barnwell-whaley.com
mbarfield@barnwell-whaley.com

Attorneys for Foam Insulation Co., Inc.



Albert A. Lacour, III, Esquire
CLAWSON & STAUBES, LLC
alacour(@clawsonandstaubes.com

Attorney for Lowcountry Fireplaces, Inc.

Amanda K. Dudgeon, Esquire
J. Matthew Johnson, Esquire
CHANDLER & DUDGEON LLC
mandi@chandlerdudgeon.com
matt@chandlerdudgeon.com

Attorneys for Sealtight of South Carolina, LLC

Jaan G. Rannik, Esquire
EPTING & RANNIK, LLC
1er(@epting-law.com

Attorney for Andrew and Kimberly Mclntire

Respectfully submitted,
CLEMENT RIVERS, LLP

By: s/Russell G. Hines

Russell G. Hines (SC Bar No. 72100)

Attorneys for Appellant
Seaquest Development Company, Inc.

Charleston, South Carolina

August 21, 2023



From: Hines, Russell

To: "Diane Black"; smontague@gwblawfirm.com; sulmer@kernodlelaw.com; sstephens@arslawsc.com;
pbd@aikenbridges.com; Trey Watkins; john@yarboroughapplegate.com; sclarke@barnwell-whaley.com; Dean,
Erin; staceycanaday@tgdcpa.com; alacour@clawsonandstaubes.com; jgr@epting-law.com;
jelliott@richardsonplowden.com; samhanafi@gmail.com; Brent M. Boyd; Tim J. Newton;
danielle.payne@mgclaw.com; Brown, Stephen L.; Buckley, Edward D. (Ed); Daigle, Jason;
jrogers@wardfirm.com; jcobb@gwblawfirm.com; kgarvin@kernodlelaw.com; receptionistl @arslawsc.com;
bdg@aikenbridges.com; sarah.schrodetzki@walltempleton.com; statefiling@yarboroughapplegate.com;
jsegell@barnwell-whaley.com; edde-filings@tgdcpa.com; spce-filings@tgdcpa.com; samia@letssimplify.com;
shatch@clawsonandstaubes.com; agg@epting-law.com; mdalton@richardsonplowden.com; Barbara A. Wilson;
lisa.carducci@magclaw.com; Bell, Pollyana (Polly); Jean-Charles, Alice; ssantana@wardfirm.com; Justman, Aimee;
Marvin Castillo; "kparham@wardfirm.com"

Subject: Mclntire v. Seaquest (2021-001055) -- Petitioner"s Reply to Respondents’ Return to Petition for Rehearing
Date: Monday, August 21, 2023 11:17:00 PM
Attachments: image001.png

Mclntire v. Seaquest (2021-001055) -- Seaquest"s Reply in Supp. of Petition for Rehearing.pdf

Attached please find Petitioner’s Reply to Respondents’ Return to Petition for Rehearing in the
above-referenced case.

Russell G. Hines

CLEMENT RIVERS, LLP
www.ycrlaw.com

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

Phone: (843) 720-5488

Fax: (843) 579-1327

Email: rhines@ycrlaw.com

CLEMENT RIVERS, LLP

25 Calhoun Street = Suite 400 + Charleston, SC 29401

yerlaw.com






