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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN DOCKET NO.:

The Gulfstream Café, Inc.,
Plaintiff,

V.
SUMMONS
Georgetown County, Georgetown County
Council, John Thomas, Ron Charlton, Lillie
Johnson, Austin Beard, Steve Goggans, and
Louis Morant, individually and in their
official capacity as Georgetown County
Councilmembers,

Defendants.

TO: THE ABOVE-NAMED DEFENDANTS

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
of with a copy is herewith served upon you, and to serve a copy of your Answer to the said
Complaint on the subscribers at their office at Rogers Townsend & Thomas PC, 1221 Main Street,
14™ Floor, Columbia, SC 29201, and to file your Answer with the Clerk of Court for Georgetown
County, all within thirty (30) days after service hereof; exclusive of the day of such service; and if
you fail to answer the Complaint within the time aforesaid, the Plaintiff in this action will apply to
the Court for judgment by default for the relief demanded in the Complaint and a judgment will

be rendered against you.

s/ Sean M. Foerster

Sean M. Foerster (SC Bar # 77466)
ROGERS TOWNSEND & THOMAS, PC
1221 Main Street, 14" Floor (29201)

Post Office Box 100200

Columbia, South Carolina 29202-3200
(803) 771-7900 Tel

(803) 343-7017 Fax
sean.foerster@rtt-law.com

Attorneys for Plaintiff The Gulfstream Café, Inc.
March 8, 2019
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN DOCKET NO.:

The Gulfstream Café, Inc.,

Plaintiff,
V.
COMPLAINT
Georgetown County, Georgetown County
Council, John Thomas, Ron Charlton, Lillie
Johnson, Austin Beard, Steve Goggans, and
Louis Morant, individually and in their official
capacity as Georgetown County
Councilmembers;

Defendants.

Plaintiff The Gulfstream Café, Inc. (“Gulfstream”) files this Complaint against
Georgetown County (the “County”), the Georgetown County Council (the “Council”), and John
Thomas, Ron Charlton, Lillie Johnson, Austin Beard, Steve Goggans, and Louis Morant,
individually, and in their official capacity as members of the Georgetown County Council
(collectively with the County and the Council, “Defendants”). In support of this complaint,
Gulfstream shows the Court as follows:

INTRODUCTION

1. This complaint seeks relief from the malicious, arbitrary, and capricious acts of
Georgetown County, its Council, and John Thomas, Ron Charlton, Lillie Johnson, Austin Beard,
Steve Goggans and Louis Morant, who improperly advocated for and/or approved a major
amendment to the Marlin Quay Planned Unit Development in direct contravention of the
Georgetown County Zoning Ordinance, South Carolina law, and the United States Constitution.

2. Gulfstream has owned property and operated a restaurant at Marlin Quay for more
than 30 years, and during that time Gulfstream has held a perpetual easement for parking.
Defendants have recently approved an amendment to the Marlin Quay PUD to permit Palmetto
Industrial Development, LLC (“Palmetto”) to construct a new building that is grossly larger than

any prior structure. That approval will result in a building that will greatly overburden the parking
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lot at Marlin Quay, will negatively impact the public health, safety, and welfare of the area, and
will substantially reduce the value of Gulfstream’s property.

3. The approval of the major amendment by Defendants was fundamentally flawed—
Defendants failed to follow the procedural requirements for a major amendment; and Defendants
acted arbitrarily and capriciously in ignoring substantive requirements of the Georgetown County
Zoning Ordinance that were brought to Defendants’ attention during the rezoning process.

4. As a result, Defendants’ action is void, violates Gulfstream’s due process rights,
and represents a taking of Gulfstream’s property.

5. Gulfstream is a corporation existing, organized, and doing business in Georgetown
County, within the State of South Carolina.

6. Gulfstream is an owner of adjoining land, and as such Gulfstream has standing to
challenge the major amendment approved for Palmetto’s property pursuant to S.C. Code § 6-29-
760.

7. Georgetown County is a political subdivision of the State of South Carolina. It is
capable of being sued. The County enacted the Major Amendment at issue in this case. The
County may be served with process by service upon its chief executive officer or clerk.

8. The County is subject to the jurisdiction of this Court.

9. The Council is a public body elected by the residents of Georgetown County and is
empowered to alter or amend the Georgetown County Zoning Ordinance (the “Zoning
Ordinance”). The Council may be served with process by service upon its Chairman.

10. The Council is subject to the jurisdiction of this Court.

11. John Thomas, Ron Charlton, Lillie Johnson, Austin Beard, and Louis Morant are
members of the County Council who heard and decided Palmetto’s application for major
amendment. The Council Members may be served with process at their places of residence.

12. Steve Goggans is a member of the County Council who designed the building that
is the subject of Palmetto’s application for major amendment and who advocated for the approval
of the building and other iterations of the same project. Mr. Goggans may be served with process
at his place of residence.

13. Venue is proper in this Court as to Defendants.

14. At all times relevant to this Complaint and in taking the actions described herein,

Defendants acted under color of law.
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FACTUAL BACKGROUND

A. The History of the Marlin Quay PUD and Gulfstream’s Easement.

15. The Marlin Quay PUD is located in Garden City and is the location of the
Gulfstream Café. The Marlin Quay PUD is a planned development containing several specified
uses, including condominiums, a marina store, and a restaurant. (True and correct copies of the
Marlin Quay PUD documents are attached hereto and incorporated herein verbatim as Exhibit 1).

16. The property owned by Gulfstream is designated in the PUD documents as a
restaurant. Consistent with that designation, the Gulfstream Café has been operating as a
restaurant at Marlin Quay for over 30 years.

17. The property adjacent to Gulfstream is designated in the PUD documents as a
parking lot and a marina store. Consistent with that designation, the parking lot and marina store
were operated at Marlin Quay for nearly 30 years.

18.  The property adjacent to Gulfstream is currently owned by Palmetto Industrial
Development, LLC, which acquired it in 2014.

19. Gulfstream is a fine dining restaurant that is primarily open during the evening
hours.

20. The marina store was primarily a daytime operation. The marina store did not
contain a full-service kitchen, and it did not serve dinner. (Image of Marina Store attached hereto
and incorporated herein verbatim as Exhibit 2).

21. During its entire existence, Gulfstream has held an easement permitting it to use
the parking lot adjacent to its restaurant.

22. On February 25, 1986, The Marlin Quay Marina Corporation, which at the time
owned the parking lot property and the marina store, expressly granted three (3) non-exclusive
appurtenant easements to utilize the Parking Lot to Gulfstream, its Successors and Assigns, each
of which was publicly recorded in Georgetown County Deed Book 234 at Pages 790, 797, and
803. (attached hereto and incorporated herein verbatim as Exhibit 3).

23. In 1990, the Marlin Quay Marina Corporation again expressly granted and
conveyed a perpetual non-exclusive easement for the use of the Parking Lot to Gulfstream, its

successors and assigns, as set forth in that certain Agreement of Easement and Consent to and
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Joinder of Mortgagee to Granting of Easement (the “1990 Easement”)! publicly filed with
Georgetown County in Deed Book 382, Pages 217 to 226 (attached hereto and incorporated herein
verbatim as Exhibit 4).

24, The 1990 Easement expressly provides that The Gulfstream Café perpetually and
currently enjoys the following rights:

...non-exclusive perpetual easement from Marlin Quay Marina Corporation to The
Gulfstream Café, Inc. for the purpose of ingress and egress and vehicular parking
on, over and across that certain real property of Marlin Quay Marina Corporation,
which is more fully described herein below, by owners, agents, employees,
servants, visitors, guests and invitees of The Gulfstream Caf¢, Inc.

Marlin Quay Marina Corporation, ... (the “Grantor”), has granted, bargained, sold
and released, and by these presents does grant, bargain, sell and release unto The
Gulfstream Café, Inc., its successors and assigns (the “Grantee”) a non-exclusive
perpetual easement appurtenant to the premises of the Grantee hereinafter described
for the full and free right of ingress and egress on, over and across the following
described property of the Grantor, together with the rights of vehicular parking on
and vehicular and pedestrian access to, all in accordance with all governmental
rules, regulations, ordinances or laws, the premises of the Grantor hereinafter
described, and also for the purpose of maintenance, repair, alteration and/or
improvements to the Grantee’s hereinafter described property. It is anticipated by
the parties that while they will each have joint and non-exclusive use at all times
of the area covered by this easement that the Grantor will utilize the premises
primarily during the daytime regular business hours of Grantor and the Grantee will
utilize the premises primarily in the evening regular business hours of Grantee.
(emphasis added).

25. Consistent with the easement, Gulfstream shared the parking lot with the Marlin
Quay marina store. The marina store used the parking lot during its daytime regular business
hours, and Gulfstream used the parking lot during its evening regular business hours.

26. In 2014, Palmetto purchased the Marlin Quay Marina subject to the restrictions of
the Marlin Quay PUD and subject to Gulfstream’s perpetual easement rights to utilize the Parking
Lot.

! The easements are referred to collectively herein as the “Gulfstream Easement.”

4
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B. Palmetto Seeks a Major Amendment to the Marlin Quay PUD.

217. In late 2016, Palmetto demolished its marina store and embarked upon a plan to
construct a much larger building.

28.  Defendant Goggans was hired by Palmetto to design this new building in part
because of Defendant Goggans’s position of influence as a Georgetown County Councilman.

29. The first two versions of Palmetto’s proposed building were known as Versions 1.0
and 2.0 and were designed by Defendant Goggans. Mr. Goggans advocated on behalf of Palmetto
to secure approval of Version 1.0 as a minor amendment to the Marlin Quay PUD, and upon
information and belief, Mr. Goggans was similarly involved in Palmetto’s efforts to secure
approval for Version 2.0.

30.  Palmetto submitted an application for a major amendment to the Marlin Quay PUD
in order to build Version 2.0, and that application was approved by the County on February 27,
2018. (Drawings of Versions 1.0 & 2.0 attached hereto and incorporated herein verbatim as
Exhibits 5 and 6, respectfully).

31. Palmetto’s plans for Versions 1.0 and 2.0 were challenged by Gulfstream in the
action captioned The Gulfstream Café, Inc. v. J. Mark Lawhon, Individually, and Palmetto
Industrial Development, LLC, C.A. No. 2016-CP-22-00961. Gulfstream prevailed in that action,
and the Court issued a permanent injunction barring Palmetto from constructing a building on any
portion of the property subject to the Gulfstream Easement. (Permanent Injunction attached hereto
and incorporated herein verbatim as Exhibit 7).

32.  Following issuance of the permanent injunction, Palmetto apparently abandoned its
plan to build Version 1.0 or Version 2.0.

33. In August 2018, Palmetto commenced plans for another proposed building, known
as Version 3.0. As with the prior proposals, Version 3.0 was designed by Defendant Goggans and
his architecture firm, SGA Architecture.

34, On August 27, 2018, Palmetto submitted an application to the Georgetown County
Planning Department for approval of Version 3.0 as a major amendment to the Marlin Quay PUD.
(Application for Version 3.0 attached hereto and incorporated herein verbatim as Exhibit 8).

35.  Palmetto’s application for Version 3.0 was its second request for a zoning
amendment in a 12 month period. Section 1702.1 of the Zoning Ordinance prohibits an applicant

from seeking to amend the ordinance twice in a single year for the same parcel of property.
5
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36. There are more than 300 property owners within a 400 foot radius of the Marlin
Quay marina property. Upon information and belief, when Palmetto submitted its application for
approval of Version 3.0 as a major amendment, it did not provide required notice to these affected
property owners as required by Section 1702.206 of the Georgetown County Zoning Ordinance.
Further, Palmetto failed to submit the letters it sent to nearby property owners, as required by
Section 1702.206 of the Ordinance.

37.  When it was submitted, Palmetto’s application for major amendment for Version
3.0 did not contain any drawings, sketches, or other data regarding the nature of the proposed
amendment.

38. Palmetto supplemented its application for approval of Version 3.0 to include
limited drawings and plans of its proposed building less than two weeks before the application was
heard by the Georgetown County Planning Commission. Accordingly, Palmetto’s application
violated Section 1702.01 of the Zoning Ordinance, which requires that an application to amend
the Zoning Ordinance be submitted in proper form 45 days before it is heard by the Planning
Commission.

39.  Even once supplemented, Palmetto’s application for approval of Version 3.0 did
not contain critical information, including data regarding the number of parking spaces required
by the proposed building. (Drawings and sketches of Version 3.0 attached hereto and incorporated
herein verbatim as Exhibit 9).

40. Palmetto’s supplemented application showed that Version 3.0 would be a more than
9,000 square foot building, with an occupancy limit of 359 people. (Exhibit 9).

41. By contrast, the marina store that Palmetto demolished was much smaller. It had
approximately 4,000 square feet, approximately 70 seats, and did not have a full service kitchen.

42. Version 3.0, if constructed, would contain a full-service restaurant that would be
open at night. The building would also house multiple large bars, and would cater to a clientele
interested in night life. The proposed use of Palmetto’s property as a restaurant is not permitted
by the Marlin Quay PUD.

43. Version 3.0, if constructed, would require 51 parking spaces pursuant to Section
1102.1 of the Zoning Ordinance. Gulfstream is required to have 47 parking spaces under Section

1102.1. The Marlin Quay Marina requires 22 parking spaces.
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44. There are only 62 parking spaces in the parking lot, meaning that there are not
enough spaces for all uses. Moreover, because Palmetto’s proposed building would contain a
restaurant and bars that are open at night, it is not possible to share the parking spaces pursuant to
Section 1102.3 of the Zoning Ordinance.

C. The Planning Commission Approved Palmetto’s Application for a Major
Amendment, Ignoring the Procedural and Substantive Defects in That

Application.

45. Palmetto’s application for a major amendment to allow construction of Version 3.0
was heard by the Georgetown Planning Commission on October 18, 2018. At that hearing, counsel
for Gulfstream explained the procedural and substantive defects with the application.

46. Neither the applicant nor planning staff addressed the impact of Palmetto’s
proposed building on the shared parking lot.

47. Despite being presented with evidence of the defects in Palmetto’s application, the
Planning Commission recommended approval of the requested major amendment.

48. Members of the planning commission are appointed by the Georgetown County
Council, including Defendant Goggans.

49.  Upon information and belief, Defendant Goggans, consistent with his actions on
prior applications by Palmetto, advocated on behalf of his client for approval of Version 3.0 by the
Planning Commission.

50.  Upon information and belief, members of the Planning Commission were
influenced to vote in favor of Palmetto’s application because of Defendant Goggans’s role as
architect for Palmetto.

D. The County Council Approved Palmetto’s Application for a Major Amendment,
Ionoring the Procedural and Substantive Defects in That Application.

51. The Georgetown County Council held three readings of Palmetto’s application for
major amendment.

52. On December 11, 2018, the Georgetown County Council held a second reading of
Palmetto’s application for a major amendment. At that hearing, counsel for Gulfstream again

explained the procedural and substantive defects with the application.

Page 65

¢1200¢2dO610c#3ASVYO - SY31d NOWINOD - NMOLIDHOEO - INd £Z'v 80 JBIN 610¢ - A31Id ATTVOINOHLO3 T3



53. Counsel for Gulfstream also provided the County Council with a position paper
outlining the defects with Palmetto’s application. (Gulfstream’s Position Paper attached hereto
and incorporated herein verbatim as Exhibit 10).

54.  Numerous members of the public attended the December 11 meeting to express
their opposition to the proposed major amendment. More than a dozen individuals expressed
concern that Version 3.0 would cause significant problems with parking and traffic in the Marlin
Quay area.

55. Neither counsel for the applicant nor anyone who spoke in favor of Palmetto’s
application addressed the impact that Version 3.0 would have on the parking situation at Marlin
Quay.

56. Despite being presented with numerous procedural and substantive defects in
Palmetto’s application, along with significant community opposition to the proposal, the
Georgetown County Council approved the second reading of Palmetto’s application for major
amendment.

57.  Palmetto’s application for major amendment received final approval from the
Georgetown County Council on January 8, 2019. (The January 8, 2019 Ordinance approving
Version 3.0 is attached hereto and incorporated herein verbatim as Exhibit 11).

58. Upon information and belief, Defendant Goggans, consistent with his actions on
prior applications by Palmetto, advocated on behalf of his client for approval of Version 3.0 by his
fellow County Council members.

59. Upon information and belief, members of the County Council were influenced to
vote in favor of Palmetto’s application because of Defendant Goggans’s role as architect for
Palmetto.

E. The Council’s Action Exceeded the Council’s Authority and Violated
Gulfstream’s Constitutional Rights.

60.  Defendants acted arbitrarily and capriciously in advocating for and/or approving
Palmetto’s application for major amendment to construct Version 3.0

61.  Highlighting the arbitrary and capricious nature of Defendants’ action is the fact
that Defendants wholly failed to consider the impact of Version 3.0 on the parking situation at

Marlin Quay despite the evidence presented by Gulfstream and numerous community members.
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62.  Defendants failed to follow the requirements of the Georgetown County Zoning
Ordinance in approving Palmetto’s application for major amendment to construct Version 3.0.

63. For example, Defendants failed to consider the requirements for a major
amendment contained in the Georgetown County Zoning Ordinance, namely whether the public
necessity, convenience, general welfare or good zoning practice supported Palmetto’s application.

64. Additionally, the Zoning Ordinance does not permit an applicant to submit two
applications for zoning amendments for the same parcel of property in a 12-month period.
Likewise, the Zoning Ordinance has multiple restrictions regarding the timing of applications and
notice required to be provided to nearby property owners, which requirements were not followed.

65. As a result of Defendants’ approval of Palmetto’s application for major
amendment, the value of Gulfstream’s property has been reduced.

66.  Because of Defendants’ actions, Palmetto will be permitted to construct Version
3.0, which is substantially larger than its previous building, contains a full-size commercial
kitchen, and will be open as a restaurant and serving dinner in the evening with a focus on night
life.

67. The parking lot at Marlin Quay cannot support this new operation along with
Gulfstream’s existing business. Gulfstream requires sufficient parking in order to operate.

68.  If Palmetto is allowed to proceed, Gulfstream will be unable to continue operating
its restaurant because of the catastrophic parking situation. Given that Gulfstream’s property may
only be used as a restaurant pursuant to the PUD, Gulfstream’s property will lose all value.

69. Defendants’ action in approving Palmetto’s application for major amendment to
build Version 3.0 constitutes a taking for which compensation is constitutionally mandated.

70. In advocating for and/or approving Palmetto’s Application for major amendment,
Defendants made a decision that was specific in nature and impacted Gulfstream individually,

rather than the general public.

COUNT1
Declaratory Judgment — Approval of Palmetto’s Application for Major Amendment Is
Invalid.

71.  Paragraphs 1 through 70 are hereby incorporated by reference as if rewritten in their
entirety.

72. Palmetto submitted an application for a major amendment to the Marlin Quay PUD
in order to construct Version 3.0.

9
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73. Defendant Goggans advocated for approval of Palmetto’s application and the
remaining Defendants approved Palmetto’s application.

74. The approval of Palmetto’s application constitutes a taking of Gulfstream’s
property. Version 3.0 is substantially larger than the prior marina store, will contain a full-service
kitchen, and will include a restaurant that serves dinner during the evening. The demand for
parking in the evening caused by Version 3.0 will undermine Gulfstream’s property rights by
making it impossible for Gulfstream to operate its restaurant.

75. The approval of Palmetto’s application violates Gulfstream’s rights to substantive
due process in that its passage was arbitrary, capricious, and bore no rational relationship to any
legitimate state interest and provides no benefit to public health, safety, or welfare.

76. The approval of Palmetto’s application violates Gulfstream’s rights to procedural
due process. The passage of that application failed to prove sufficient notice and hearing to
affected property owners and was contrary to Defendants’ constitutional authority to impose
zoning restrictions on real property, and is null, void and of no force and effect.

77.  Pursuant to the provisions of S.C. Code § 15-53-10 et seq., Gulfstream asks that
this Court declare the passage of Palmetto’s application for major amendment to be null, void and
of no force and effect.

COUNT 11
Violation of Substantive Due Process Rights — Article I Section 3 of the South Carolina
Constitution

78.  Paragraphs 1 through 77 are hereby incorporated by reference as if rewritten in their
entirety.

79. Article I, Section 3 of the South Carolina Constitution provides that no person shall
“be deprived of life, liberty, or property without due process of law.”

80.  Under this provision, Gulfstream has protected property rights to use its property
as a restaurant, as permitted by the Marlin Quay PUD. Gulfstream also possesses property rights
in its Easement.

81.  Defendants deprived Gulfstream of its Property rights by advocating for and/or
approving Palmetto’s application for major amendment, which prevents Gulfstream from fully
enjoying its property rights.

82. Defendants’ actions were arbitrary, capricious, without rational basis, and has no

substantial relationship to the public health, safety, morals, or general welfare.

10
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83.  Examples of Defendants’ arbitrary and capricious conduct include the fact that
Defendants wholly failed to consider the impact of Version 3.0 on the parking lot despite the fact
that Gulfstream and multiple community members explained that construction of the building
would cause serious parking problems.

Defendants’ actions therefore violate Article I, Section 3 of the South Carolina
Constitution.

84.  Asaresult, Gulfstream prays for declaratory relief and damages.

COUNT 111
Relief Under 42 U.S.C. § 1983 for Violation of Right to Substantive Due Process — United
States Constitution

85. Paragraphs 1 through 84 are hereby incorporated by reference as if rewritten in their
entirety.

86.  The Fourteenth Amendment to the United States Constitution guarantees the right
to due process under the law.

87. 42 U.S.C. § 1983 provides a cause of action for violation of the right to due process
under the Fourteenth Amendment to the United States Constitution.

88. Under this provision, Gulfstream has protected property rights to use its property
as a restaurant, as permitted by the Marlin Quay PUD. Gulfstream also possesses property rights
in its Easement.

89.  Defendants acted under the color of state law in depriving Gulfstream of its
constitutionally guaranteed right to due process under the Fourteenth Amendment to the United
States Constitution.

90. Specifically, Defendants advocated for and/or approved Palmetto’s application for
major amendment, which permits construction of Version 3.0. That building will significantly
overburden the parking lot at Marlin Quay and will undermine Gulfstream’s property rights.

91.  Defendants’ actions were arbitrary, capricious, without any rational basis, and had
no substantial relationship to the public health, safety, morals, or general welfare.

92.  Defendants’ actions as alleged herein are a denial of substantive due process
afforded to Gulfstream in violation of the Due Process Clause of the Fourteenth Amendment to
the Constitution of the United States of America.

93. As a result, Gulfstream prays for declaratory relief and damages against

Defendants.

11
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COUNT IV
Violation of Right to Procedural Due Process — Article I Section 3 South Carolina
Constitution
94.  Paragraphs 1 through 93 are hereby incorporated by reference as if rewritten in their
entirety.
95. Article I, Section 3 of the South Carolina Constitution provides that no person shall

“be deprived of life, liberty, or property without due process of law.”

96. Gulfstream possesses property rights to operate a restaurant pursuant to the terms
of the Marlin Quay PUD. Gulfstream also possesses property rights in its Easement. Gulfstream
can only be deprived of its Property rights where the appropriate procedure is followed.

97.  S.C. Code § 6-29-710 et seq. and the Georgetown County Zoning Ordinance
prescribe the procedures that must be followed to amend the zoning ordinance.

98.  The Zoning Ordinance does not permit the Council to consider an application for
amendment to the zoning ordinance where the application fails to follow procedural requirements.

99. Palmetto’s application for major amendment contained numerous procedural
defects, including but not limited to:

e Palmetto’s application for Version 3.0 represented the second application by Palmetto

for the same parcel of property during a 12-month period.

e Palmetto failed to submit its application in proper form 45 days prior to that application

being considered by the Planning Commission.

e Palmetto failed to provide notice to all property owners located within 400 feet of the

impacted property.

e Palmetto failed to submit letters it sent to nearby property owners notifying them of the

application for major amendment.

100. When they advocated for and/or approved Palmetto’s application for major
amendment, Defendants deprived Gulfstream of its procedural due process rights by ignoring
numerous procedural safeguards contained in the Georgetown County Zoning Ordinance.

101. Defendants’ action denied Gulfstream and other property owners meaningful notice

and opportunity to be heard.

12
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102. Based on the above, the process of approval of Palmetto’s application for major
amendment was fundamentally unfair and constitutionally inadequate. Accordingly, Defendants’
action violates Article I, Section 3 of the South Carolina Constitution.

103.  As aresult, Gulfstream prays for declaratory relief and damages.

COUNT V
Relief Under 42 U.S.C. § 1983 for Violation of Right to Procedural Due Process — United
States Constitution

104. Paragraphs 1 through 103 are hereby incorporated by reference as if rewritten in
their entirety.
105. The Fourteenth Amendment to the United States Constitution guarantees that no
state may deny any person of property without due process of law.
106. Gulfstream has a protected property right to use its property as a restaurant, as
permitted by the Marlin Quay PUD. Gulfstream also possesses a property right in its Easement.
107. Defendants’ course of conduct in advocating for and/or approving Palmetto’s
application for major amendment deprived Gulfstream of its property rights.
108.  S.C. Code § 6-29-706 and the Georgetown County Zoning Ordinance prescribe the
procedures that must be followed to amend the zoning ordinance.
109. The Zoning Ordinance does not permit the Council to consider an application for
amendment to the zoning ordinance where the application fails to follow procedural requirements.
110. Palmetto’s application for major amendment contained numerous procedural
defects, including but not limited to:
e Palmetto’s application for Version 3.0 represented the second application by Palmetto
for the same parcel of property during a 12-month period.
e Palmetto failed to submit its application in proper form 45 days prior to that application
being considered by the Planning Commission.
e Palmetto failed to provide notice to all property owners located within 400 feet of the
impacted property.
e Palmetto failed to submit letters it sent to nearby property owners notifying them of the

application for major amendment.
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111.  When they advocated for and/or approved Palmetto’s application for major
amendment, Defendants deprived Gulfstream of its procedural due process rights by ignoring
numerous procedural safeguards contained in the Georgetown County Zoning Ordinance.

112. Defendants’ action denied Gulfstream and other property owners meaningful notice
and opportunity to be heard.

113. Based on the above, the process of approval of Palmetto’s application for major
amendment was fundamentally unfair and constitutionally inadequate. Accordingly, Defendants’
action violates the Due Process Clause of the Fourteenth Amendment to the Constitution of the
United States of America.

114.  As a result, Gulfstream prays for declaratory relief and damages against

Defendants.
COUNT VI
Violation of South Carolina’s Taking Clause — Article I, Section 13 of the South Carolina
Constitution

115. Paragraphs 1 through 114 are hereby incorporated by reference as if rewritten in
their entirety.

116. Article I Section 13 of the South Carolina Constitution provides that “private
property shall not be taken for private use without the consent of the owner, nor for public use
without just compensation being first made for the property.”

117.  Gulfstream possesses a property right to use its property as a restaurant, pursuant
to the Marlin Quay PUD. Gulfstream also possesses a property right under its Easement to full
and free ingress, egress, and vehicular parking at the parking lot, primarily during its regular
evening business hours.

118.  The approval of Palmetto’s application for major amendment constitutes a taking
of Gulfstream’s property without just compensation.

119. Defendants’ action in advocating for and/or approving Palmetto’s application will
result in the construction of Version 3.0, which will grossly overburden the parking lot, particularly
during the evening hours. Without parking, Gulfstream will not be able to operate a restaurant and
will not enjoy the rights granted to it in the Easement. Because Gulfstream may only use its
property as a restaurant, the approval of Palmetto’s application for major amendment therefore

deprives Gulfstream of all economically viable use of its property.
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120.  Gulfstream is entitled to just compensation for the taking of its property. This
takings claim includes an “England Reservation” of Gulfstream’s right to bring a takings claim in
Federal Court.

COUNT VII
Inverse Condemnation

121. Paragraphs 1 through 120 are hereby incorporated by reference as if rewritten in
their entirety.

122. Defendants may not take Gulfstream’s property without just compensation.

123. This inverse condemnation claim includes an “England Reservation” of
Gulfstream’s right to bring a subsequent federal takings claim in Federal Court.

124. Defendants engaged in affirmative action by advocating for and/or approving a
zoning amendment that will result in construction of a building that will catastrophically
undermine Gulfstream’s property rights.

125. Defendants’ conduct amounts to a taking of Gulfstream’s property without just
compensation.

126.  Gulfstream is entitled to just compensation for the taking of its property.

COUNT VIl
ATTORNEYS’ FEES

127. Paragraphs 1 through 126 are hereby incorporated by reference as if rewritten in
their entirety.
128.  Gulfstream is entitled to its attorneys’ fees pursuant to 28 U.S.C. § 1988 as a result
of the actions alleged herein.
WHEREFORE, Gulfstream prays for the following relief:
(a) Declaratory judgment in favor of Gulfstream that approval of Palmetto’s
application for major amendment is null and void and of no effect;
(b) Award Gulfstream compensation for taking of its property rights;
(c) Award Gulfstream compensatory damages for the violations of its civil rights;
(d) Award Gulfstream its reasonable costs and attorney’s fees incurred in bringing this
action;
(e) For such other and further relief as this Court deems just, proper, and appropriate

under the facts and evidence presented; and
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(®

March &, 2019

Trial by jury on all issues so triable.

s/ Sean M. Foerster

Sean M. Foerster (SC Bar # 77466)
ROGERS TOWNSEND & THOMAS, PC
1221 Main Street, 14™ Floor (29201)

Post Office Box 100200

Columbia, South Carolina 29202-3200
(803) 771-7900 Tel

(803) 343-7017 Fax
sean.foerster@rtt-law.com

Attorneys for Plaintiff The Gulfstream Caf¢, Inc.
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An Ordinance to amend the official zoning map of Ceorgetown County,
South Carolina.

Be it ordained that the official zoning map of Georgetown County, a

2120022051024 Y0 SV NOWWOD - NuQLIEN020 s 1z 2 a0 eialoz o

part and parcel of Georgetown County Zoning Ordinance be amended to reflect
the following changes:
L]

To change the present zoning from Resort Commercial and Ceneral Resort
Residential to Planned Unit vaclnpmvnt'up requested by Martin, Stevens,
Nichols and Nichols of property located at the site of Gulf Stream Marina
in Murrells Inlet, a copy of map attached. ™

I

TYPE OF USES: 60 condominiums, 2 bedroom:

1 restaurant e
1 marina, 60 slips

LAND AREA: 3.1 acres

LOCATION OF

STRUCTURES: as shown on Plat
LOCATION OF USES: as shown on Plat 8 e
2 8 -
INGRESS & EGRESS: as shown on Concept Plan & I
S pre
YARD REQUIREMENT: : as shown on Concept Plan -1 b+ o
: Zi 3
SIZE OF P 134 m F
STRUCTURES : own on Plat =
i i AT f o
LOCATION OF SCREENING, : o

BUFFERS :

BUILDING HEIGHT:

DENSITY:
Adoption of the

seconded by
vote thereon, the
H. E. Hemingwq_¥ ’

Opposed -
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AGREEMENT FOR EASEHEJT
COUNTY OF GEORGETOWN ) 1

KNOW ALL MEN BY THESE PRESENTS, that Marlin Quay Marina
Corporation, a corporation duly organized pursuant to the laws of the
State of South Carolina, for and in consideration of the sum of FIVE
(§5.00) DOLLARS and the covenants and conditions expressed herein,
paid by The Gulfstream Cafe', Inc., the legal sufficiency and receipt
of which is hereby acknowledged, has granted, bargained, sold and
released, and by these presents does grant, bargain, sell and release
unto The Gulfstream Cafe', Inc., its Successors and Assigns a
non-exclusive easement appurtenant to the premises of the Grantee
hereinafter described for the full and free right of ingress and
eqgress over‘and across the following described property of the 7
Grantor, together with the rights of vehicular and pedestrian‘access
and also for the purpose cf maintenance, repair, alteration and/or
improvements to the Grantee's hereinafter described property. It is
anticipated by the parties that while they will each have joint and

non-exclusive use of the area covered by this easement that the

Grantor will primarily utilize the premises during the daytime and the
Grantee will primarily use these premises in the evening. The

property of the Grantor subject to this non-exclusive easement is more o4
fully described as follows:

ALL those certain piece, parcel or lot of land situvate,

lying and being in the Garden City area of the County of
Georgetown, State aforesaid, and being more particularly
shown as Lot 5 of Tract 3 on that certain plat entitled

"Survey Of Marlin Quay Marina Horizontal Property Regime, £
Garden City Point", prepared by Sur-Tech, Inc., dated May 3
21, 1985, revised November 27, 1985, and recorded in the 3
office of the Clerk of Court for Georgetown County in Plat’ |
Book 6 at Page 214, said plat being expressly incorporated s
herein by reference. b

The grantor having acquired the aforedescribed property by
virtue of that certain deed from Marlin Quay Company, a S.C. >
General Partnership dated July 1, 1983, and recorded on o
September 1, 1983, in the Office of the Clerk of Court for
Georgetown County in Deed Book 211 at Page 1141.
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The property of the Grantee to which this easement is

appurtenant is more fully described as follows:
{See attached Exhibit B)

1T IS EXPRESSLY UNDERSTOOD AND AGREED by Marlin Quay Marina
Corporation and the The Gulfstream Cafe', Inc., that as part of the
consideration for this conveyance, both parties shall be equally
responsible for the maintenance and upkeep of the aforementioned
easement area and shall egually share the costs associated with its
proper maintenance and upkeep to insure that it is satisfactory for
the uses and purposes intended herein.

IT IS FURTHER UNDERSTOOD AND ACKNOWLEDGED by the parties
hereto that attached hereto as Exhibit "A" and incorporated herein is
a Consent And Joinder of Mortgagee To Granting Of.Easement from First
Union National Bank which has a mortgage recorded in the Dffice of the
clerk of Court for Georgetown County in Mortgage Book 225 at Page 209
covering certain real property of the Grantor herein, a portion of
which will be utilized for the easement. -

TOGETHER with all and singular, the Rights, Members,
Hereditaments and Appurtenances to the said Premises belonging, or in
anywise'incident or appertaining.

TO HAVE AND TO HOLD, all and singular, the said premises
before mentioned unto the said The Gulfstream Cafe', Inc., its
Successors and Assigns forever.

AND the said Marlin Quay Marina Corporation does hereby bind
itself and its Successors and Assigns, to warrant and forever defend,
all and singular, the said premises unto the said The Gulfstream
Cafe', Inc., its $Successors and Assigns, against itself .and its
Successors and Assigns and all others whomscever lawfully claiming, or
to claim the same or any part thereof.

IN WITNESS WHEREOF, the parties have hereunto set their
hands and seals this _25th day of _February , in the year of our Lord
One Thousand Nine Hundred and E?ghty-six and in the Two Hundred and’

Tenth Year of the Sovereignty and Independence of the United States of

America.
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Jiﬁk L, Moore, Asst. Sec.
A L
[

THE GULFSTREAM CAFE', JINC.

Attest -
srover L. Cauthen, Sec.

-

s4ATE OF SOUTH CAROLINA )
)

COUNTY OF GEORGETOWN }

PERSONALLY appeared before me Alec Elmore
and made oath that (9d¢he saw the within named MARLIN QUAY MARINA
CORPORATION, a S.C. Corporation, by its duly authorized President,
Grover C. Cauthen and its duly authorized Assistant Secretary, Jack L.
Mcore, sign, seal and attest, and as their official act and deed,
deliver the within written instrument and that éxdhe with

Hal M, Strange witnessed the executi thereof,

SWORN to before me this 25th
day of February / » , 198%

STATE OF SOUTH CAROLINA )

COUNTY OF GEORGETOWN )

PERSONALLY appeared before me Alec Elmore
and made cath that tedhe saw the within named THE GULFSTREAM CAFE',
INC., a §.C. Corporation, by its duly authorized President, Edward C.
Cribb, Jr., and its dulv authorized Secretary, Grover C. Cauthen,
sign, seal and attest, and as their official act and deed, deliver the
within written instrument and that fsjhe with Hal M. Strange
witnessed the execution thereof.

SWORN to before me this _ 25¢h
day of  February ., . 1986
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EXHIBIT "A"

) CONSENT AND JOINDER OF MORTGAGEE
70
GRANTING OF EASEMENT

STATE OF SCUTH CAROLINA
COUNTY OF GEORGETCWN )
WHEREAS, Marlin Quay Marina Corporation did on the 4tﬂ day
of December, 1985, execute and deliver a note in the amount of Six
Hundred Thousand and No/100 ($600,000.00) Dollars to First Union
National Bank and secured the same by‘a mortgage and security
agreement, said mortgage being recorded in the Office of the Clerk of
Court for Georgetown County in Mortgage Book 225 at Page 209; and
WHEREAS, the said Marlin Quay Marina Ceorporation has
executed on _February 25 , 1986, an Easement in favor of The
Gulfstream Cafe*, Inc., said Easement being located on a portion of
the property described in the aforesaid mortgage, said Easement being

more fully described as follows:

A non-exclusive right of ingress and '.gress over and across all
that certain piece, parcel or tract of land situate,

lying and being in the Garden City area of the County of
Georgetown, State aforesaid, and being more particularly

shown as Lot 5 of Tract 3 on that c¢ertain plat entitled "Survey
Of Marlin Quay Marina Horizontal Property Regime, Garden

City Point", prepared by Sur-Tech, Inc., dated May 21, 1985,
revised November 27, 1985, and recorded in the office of

the Clerk of Court for Georgetown County in Plat Book § at

Page 214, said plat being expressly incorporated herein by
reference. :

WHEREAS, said Easement with this Consent gnd Joindexr
attached thereto will be recorded simultaneously in the Office of the
Clerk of Court for Georgetown County, Scuth Carolina.

NOW, THEREFORE, for and in consideration of the sum of One
($1.00) Dollar, the receipt and sufficiency of which is hereby
acknowledged, First Union National Bank does hereby consent and join
in the aforesaid Easement from Marlin Quay Marina Corporation to The
Gulfstream Cafe', Inc., and all of the covenants, conditions and
provisions contained therein for the sole-purpose of consenting to the
creation by Marlin Quay Marina Corporation of an easement upon a
portion of the property upon which First Union National Bank has a
lien and subordinates its aforesaid Mortgage to the easement; provided
that First Union National Bank makes no representations or warranties
as to the validity of the documents creating the easement; said

mortgage however, in all other respects to remain in full force and

virtue,
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IN WITNESS WHEREOF the parties have caused this instrument

to be executed this 19¢h day of _ february . A.D,, 1986,

1IN THE PRESENCE OF:

Penris Harvey,/Mssistant Secretary

COUNTY OF WAKE )

Amanda Burton

PERSONALLY appeared before me

who, on oath, says that {(s)he saw the within named FIRST UNION

NATIONAL BANK by Catherine R. Williamson and Dennis_Harvey

O
its duly authorized officer(s) sign, seal and as =

= 4
its act and deed, deliver the within written instrument and that (s)he .

with James A. McCartney witnessed the execution thereof.

Jfimea AT HEES

SWORN to before me this _ 13th § 5 “OTAR&." @'-_
day of _ February , 1586 £800) Fy oz
‘ : 3 *x i £
”Td ﬁ/f— ﬁ&f«é&j {SEAL} % % PRI, i3
Notary Public for North Carolina AN o F

My Commission expires: - 19-¥9 W, “"nu“"$b$
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EXHIBIT "B*®

All those certain pieces, parcels, areas or tracts of land identified
A and Tract B® on that certain "Survey For

as "Marsh Area, Tract
Marlin Quay Company Garden City Point" dated August 27, 19835, revised

January 24, 1986 surveyed and mapped by sur-Tech, Incorporated and
recorded in the Office of ?hegglerk of Court for Georgetown County in

Plat Book _@& _ at Page
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} AGREEMENT FOR EASEMENT P
COUNTY OF GEORGETOWN }

RNOW ALL MEN BY THESE PRESENTS, that Marlin Quay Marina
Corporation, a corporation duly organized pursuant to the laws of the
State of South Carolina, for and in consideration of the sum of FIVE
($5.60) DOLLARS and the covenants and conditions expressed herein,
paid by The Gulfstream Cafe', Inc., the legal sufficiency and receipt
of which is hereby acknowledged, has granted, bargained, sold and
released, and by these presents does grant, bargain, sell and release
unto The Gulfstream Cafe', Inc., its Successors and Assigns a
non-exclusive easement appurtenant to the premises of the Grantee
hereinafter described for the full and free right of ingress and
egress over and across the following described property of the
Grantor, together with the rights of vehicular parking and vehicular
and pedestrian access and also for the purpose of maintenance, repair,
alteration and/or improvements to the Grantee's hereinafter described
property. It is anticipated by the parties that while they will each
have joint and non-exclusive use of the area covered by this easement
that the Grantor will primarily utilize the premises during the
daytime and the Grantee will primarily use these premises in the
evening. The property of the Granter subject to this non-exclusive
easement is more fully described as follows:

ALL those certain pieces, parcels or lots of land situate,

lying and being in the Garden City area of the County of

Georgetown, State aforesaid, and being more particularly

shown as Lots 3 and 4 of Tract 3 on that certain plat

entitled "Survey Of Marlin Quay Marina Horizontal Property

Regime, Garden City Point", prepared by Sur-Tech, Inc.,

dated May 21, 1985, revised Wovember 27, 1985, and recorded

in the office of the Clerk of Court for Georgetown County in

Plat Book 6 at Page 214, said plat being expressly
incorporated herein by reference.

SAVING AND EXCEPTING THEREFROM that portion of Lot 3 of
Tract 3 on said plat occupied by that portion of the
building identified as "Marina Club & Snack Bar" which
projects from Tract 2 into Tract 3 and also the area
identified as Sign Easement on said plat.

The grantor having acquired the aforedescribed property by
virtue of that certain deed from Marlin Quay Company, a 8.C.
General Partnership dated July 1, 1983, and recorded on
September 1, 1983, in. the Office of the Clerk of Court for
Georgetown County in Deed Book 211 at Page 1141.
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The property of the Grantee to whicﬁ this easement is

appurtenant is more fully described as follows:
(See‘attached Exhibit A)

IT IS EXPRESSLY UNDERSTOOD AND AGREED by Marlin Quay Marina
Corporation and the The Gulfstream Cafe', Inc., that as part of the
consideration for this conveyance, both parties shall be equally
responsible for the maintenance and upkeep of the aforementioned
easement area and shall equally share the costs associated with its
proper maintenance and upkeep to insure that it is satisfactory for
the uses and purposes intended herein.

IT IS FURTHER UNDERSTOOD AND ACKNOWLEDGED by the parties
that First Union National Bank has a mortgage recorded in the Office
of the Clerk of Court for Georgetown County in Mortgage Book 225 at
Page 209 covering certain real property of the Grantor herein, a '
portion of which will be utilized for the easement herein granted.
First Union National Bank does not consent and join in the aforesaid
easement from Marlin Quay Marina Corporation to The Gulfstream Cafe',
Inc., upon that portion of the property upon which First Union
Nafional Bank has a lien and does not subordinate its aforesaid
Mortgage tc this easement. First Union National Bank makes no
representations or warranties as to the validity of the documents
creating the easement and all aspects of said Mortgage remain in full
force énd virtue. This easement shall be subordinate to the aforesaid
Mortgage.

TOGETHER with all and singular, the Rights, Members,
Hereditaments and Appurtenances to the said Premises belonging, or in
anywise incident or appertaining. 7

T0 HAVE AND TO HOLD, all and singular, the said premises
before mentioned unto the said The Gulfstream Cafe', Inc., its
Successors and Assigns forever.

AND the said Marlin Quay Ma;ina Corporation does hereby bind
itself and its Successors and- Assigns, to warrant and forever defend,
all and singular, the said premises unto the said The Gulfstream

Ccafe’, Inc., its Successors and Assigns, against itself and its

iy

O

Z

O

>

—

r

<

o

—

m

O

l\);.
<t
© '
ZE
LE
ok
Ioq) &
~E
N

~g
o
<
ok
Mgk
o 5
OF:
OF:
mE
—E
O :5
=
Z ;.
QF:.
o i)
<E
I
OF
b 3
0 ':_'
—E
mE
>k
g
el
Tk
%]
Mme:
HE
N E
S "
OE:
OF:
wE
N

N

o

ok
SE
N




Successors and Assigns and all others whomsoever lawfully claiming, or

to claim the same or any part thereof,

IN WITNESS WHEREOF, the parties have hereunto set their

hands and seals this 25th day of February , in the year of our Lord
One Thousand Nine Hundred and Eighty-six and in the Two Hundred and

Tenth Year of the Sovereignty and Independencs of the United States of

America.

IN THE,PRESENCE OF: MARLIN QU

V7% “Grover C. éauthen; Pres.

. /7? attes€ )l 2 %m}s_

{2&& L. Mcore; Asst, Sec.. -

Betee. Phetp,

STATE OF SOUTH CAROLINA 1}
}

THE GULFSTREAM CAFE', INC.

= Zer
Grover C.VCauthgn, Sec.

COUNTY OF GEORGETOWN }

PERSONALLY appeared before me Barbara P. Mahaffe
and made cath that (s)he saw the within named MARLIN QUAY MARINA
CORPORATION, a S.C. Corporation, by its dulv authorized President,
Grover €. Cauthen and its duly authorized Assistant Secretary, Jack L.
Moore, sign, seal and attest, and as their official act and deed,
deliver the within written instrument &nd that (s)he with
ral M. Strange witnessed the execution theronf.

SWORN to before me this _25th
day of, February , 1986

:522é£:ﬁ@ 3&%%52%5:::: (SEAL}
Notary Public for &South Carolina

My Commission expires: 10/10/87
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STATE OF SOUTH CAROLINA }
)

COUNTY OF GEORGETOWN )

PERSONALLY appeared before me _ Barbara P. Mahaffey
CAFE',

and made oath that (s)he saw the within named THE GULFSTREAM

INC., a §.C. Corperation, by its duly authorized President, Edward C.
Ccribb, Jr., and its duly authorized Secretary, Grover C. Cauthen,
sign, seal and attest, and as their official act and deed, deliver the
within written instrument and that (s)he with Hal M. Strandge

witnessed the execution thereof. ? é})]
(/U/

SWORN to before me this 25th
day of , February , 1986.

Notary Pub i& S
My Commission expires: 10/10/87
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EXHIBIT "A"

All those certain pieces, parcels, areas or tracts of land identified
as "Marsh Area, Tract A and Tract B" on that certain "Survey For
Marlin Quay Company Garden City Point" dated August 27, 1985, revised
Januvary 24, 1986 surveyed and mapped by Sur-Tech, Incorporated and
recorded in the Office of,the Clerk of Court for Georgetown County in

. Plat Book é at Page fﬁjé’.
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) AGREEMENT FOR EASEMENT o &3

COUNTY OF GEORGETOWN )
KNOW ALL MEN BY THESE PRESENTS, that Marlin Quay Marina

Corporation, a corperation duly organized pursuant to the laws of the

State of South Carolina, for and in consideration of the sum of FIVﬁ

{$5,00) DOLLARS and the covenants and conditions expressed herein,

paid by The Gulfstream cafe', Inc., the legal sufficiency and receipt

of which is hereby acknowledged, has granted, bargained, sold and

released, and by these presents does grant, bargain, sell and release

unte The Gulfstream Cafe’, Inc., its Successors and Assigns a
non-exclusive easement appurtenant to the premises of the Grantee
hereinafter described for the full and free right of ingress and

egress over and across the following described property of the

Grantor, together with the rights of vehicular parking and vehicular

and pedestrian access and also for the purpose of maintenance, repair,

alteration and/or improvements to the Grantee's hereinafter described

property. It is anticipated by the parties that while they will each

have joint and non-exclusive use of the area covered by this easement

that the Grantor will primarily utilize the premises during the

daytime and the Grantee will primarily use these premises in the

evening. The property of the Grantor.subject to this non*cxclusivé

easement is more fully described as foliows:

ALL that certain piece, parcel or lot of land situate, lying
and being in the Garden City area of the County of
Georgetown, State aforesaid, and being more particularly
shown as Lot 5 of Tract 3 on that certain plat entitled
ngurvey OFf Marlin Quay Marina Horizontal Property Regime,
Garden City Point", prepared by Sur-Tech, Inc., dated May
21, 1985, revised November 27, 1985, and recorded in the
office of the Clerk of Court for Georgetown County in Plat
Book 6 at Page 214, said plat being expressly incorporated

herein by reference.

The grantor having acquired the aforedescribed property by
virtue of that certain deed from Marlin Quay Company, a S.C.
General Partnership dated July 1, 1983, and recorded on
September 1, 1983, in the Office of the Clerk of Court for

Georgetown County in Deed pook 211 at Page 1141.
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The property of the Grantee to which this easement is

o appurtenant is more fully described as follows: .? ﬁ@
. (See attached Exhibit A) |I|
i 1T IS EXPRESSLY UNDERSTOOD AND AGREED by Marlin Quay Marina L;;
' Corporation and the The Gulfstream Cafe', Inc., that as part of the ; ﬁ

consideration for this conveyance, both parties shall be equally i
responsible for the maintenance and upkeep of the aforementicned E m
easement area and shall equally share the costs associated with its 5.

proper maintenance and upkeep to insure that it is satisfactory for f

the uses and purposes intended herein, %.

IT IS FURTHER UNDERSTOOD AND ACKNOWLEDGED by the parties ?

: that First Union Natienal Bank has a mortgage recorded in the Office %

P of the Clerk of Court for Georgetown County in Mortgage Book 225 at

28]

Page 209 covering certain real property of the Grantor herein, a .

e

3 portion of which will be utilized for the easement herein granted.

it £

First Union National Bank does not consent and join in the aforesaid

E easement from Marlin Quay Marina Corporation to The Gulfstream Cafe’, 2

inc., upon that portion of the property upon which First Union

Nationmal Bank has a lien and does not subordinate its aforesaid

Mortgage to this easement, First Urion National Bank makes no

tations or warranties as to the validity.of the documents E

represen

creating the easement and all aspects of said Mortgage remain in full

force and virtue. This easement shall be subordinate to the aforesaid

Mortgage.

TOGETHER with all and singular, the Rights, Members,

Hereditaments and Appurtenances to the said Premises belonging, OT in £
anywise incident or appertaining.

TO HAVE AND TO HOLD, all and singular, the said premiges &

before mentioned unto the gaid The Gulfstream cafe', Inc., its
Successors and Assigns forever,

7 . AND the said Marlin Quay Marina Corporation does hereby bind

jtself and its Successors and Assigns, to warrant and forever defend,

ail and singular, the said premises unto the said The Gulfstream : ) K

ainst itself and its A

cafe', Inc., its Successors and Assigns, ayg

-
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Successors and Assigns and all others whomsoever lawfully claiming, or

to claim the same or any part thereof,
IN WITNESS WHEREOF, the .parties have hereunto set their

hands and seals this _25th day of February, in the year of our Lord

One Thousand Nine Hundred and Eighty-six and in the Two Hundred and

Tenth Year of the Sovereignty and Independence of the United States of

America.

IN THEyPRESENC F:
I —
NS &

L g

“/ACk L. Moore, Asst.

. THE GULFSTREAM CAFE'
(Zé%ééiéagiggzzf?/“” B%/”’J€Z”¢ f/’/b /ﬁl

Edwar

Attemt, N
Arover C. Cauthen, Sec.

STATE OF SOUTH CAROLINA )

)
COUNTY OF GEORGETOWN )

PERSONALLY appeared before me _Alec Elmore
and made oath that (s)he saw the within named MARLIN QUAY MARINA
CORPORATION, a 5.C. Corporation, by its duly authorized President,
Grover C. Cauthen and its duly authorized Assistant Secretary, Jack L.
Moore, sign, seal and attest, and as their official act and deed,
deliver the within written instrument and that (s)he with
Hal M, Strange witnessed the executj there

SWORN to before me this 25th
day of JFebruary , , 1986

Carolina
My Commission expiresy 16/10/87
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-STATE OF SOUTH CAROLINA

P

COUNTY OF GEORGETOWN

PERSONALLY appeared before me Alec Elmore
and made cath that {s)he saw the within named THE GULFSTREAM CAFE’,
iNc., a §.C. Corporation, by its duly authorized president, Edward C.
cribb, Jr., and its duly authorized Secretary, Grover C. Cauthen,
sign, seal and attest, and as their official act and deed,
within written instrument and that (s)he with _Hal M. Strange

witnessed the execution thereef.

SWORN to before me this 25th
day of , February, , 1986
Ll ] T Loy iseand
Notary¥ Public for Sco Carolina
10/10/87

My Commission expires:

deliver the.

-
£

Leiiidiopagiliite

'
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EXHIBIT "A"

All those certain pieces, parcels, areas or tracts of land identified
as "Marsh Area, Tract A and Tract B" on that certain "Survey For
Marlin Quay Company Garden City Point”" dated August 27, 1985, revised
January 24, 1986 surveyed and mapped by Sur-Tech, Incorporated and
recorded in the Office of the Clerk of Court for Georgetown County in

Plat Book 4  at Page 35.
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STATE OF SOUTH CAROLINA )  AGREEMENT OF EASEMENT AND . S
)  "CONSENT TO AND JOINDER OF MORTGABEE,
COUNTY OF GEORGETOWN: ) TO GRANTING OF EASEMENT T
i oo 2

g

WHEREAS, Marlin Quay Marina Corporation did onf theqy

R

day of Docombor, 1985, oxocute and deliver a Rote in the anount

of Six Hundred ;'housa'nd and no/100 ($600,000,00) Dollars to First
.JUnion National Bank and secured the same by Hortq‘age and Security
Agreenant, said 'Mortgage being recorded in the office of the
Clerk of Court for Gebrget:wn‘ Cc:un'ty in Real Estate Mortgage Book
225 at Page 2097 a‘nd' ) .

WHEREAS', Marlin Quay Marina Corxporation granted three
(3) easements t:o. The Gulfstream Cafe, Inc. vhi_ch easements- vere
recorded in the o'ft'.lc:a of the Clark of Court for Georgetown
County in Dee'd Book 234 g£ Pages '790, 797 and 803; and

WHEREAS, ‘the parties acknowledge that there may be
discrepancies in the rights granted to The Gulfstream Cafe, Inc.,
and Marlin Quay Marir;; Corporation and The Gulfstream Cafe, Inc.
therefore desire t'.h.ar. Marlin Quay Marina Corporation grant-a non-
exclusive perpetual easement from Marlin Quay Marina Coxporation
to The-c}llfstream cafe, I'nc. for the purpoées qt" i;\gress and
egress and vet;icular parking on, over and across that certain
real propetfq} of Marlin Quay Marina Corpoz-at‘ion, vhich 1 wore
fully described hetei;z "below, by owners, agerits, employees,

servants, visitors, -guests apnd invitees of The Gulfstream cafe,

- Ing., and Marlin Quay Marina Corporation and The Gulfstream Cafe,

Inc, further desire "to clarify the intent of the partiss in the

granting of all of the easements described above, and First Union

¢1200¢2dO61L0c#3ASYO - SY3T1d NOWINOD - NMOLIDHOEO - INd £Z'v 80 JBIN 610¢ - A31Id ATTVOINOHLO3 14
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National® Bank duiu- to oonsom to and join in the granting of -
said easenent ‘naralnattor descrlbedr )

NOH.THBRBFORE, £ow and in consideration of the sum of

. One and fao/mo ($1.00) Dpollar and the covenants and_conditions'

sxpressed herein, thg reca;pt and sutﬂciéncy of wpit_:h is hereby *

" acknowledged, Marlin Quay Marina Corﬁqi-ation, & corporation duly

© organized pursuant to the laws Of the State of South Carolina

(the "Gzantor“), has granted bargained, sold’ and released, and

by these - pxesents does grant; bargain, sell and release unto The"

. Gulfstream Cafe, Iinc., its successors and assigns (the “Grantee")

a pon—exclusii'e perpetual éasement.appurtenant to the ‘premises ot.
the Grantee hereinafter described for the full and free right of
ingresa ;snd egress on, over and .acrosg the following described'
property of the Grantor, together with the rights of vehlcular

parking on and vehicular and pedestrian access to, all in

accordance with a1l governmental rules, regulations, ox:dinances

or laws, the éremises of the Grantor hereinaftexr des‘cr'ibed, and

alsc for the purpose of maintenance, repaly, alteration and/ox:

Bty

improvements to the Grantee's hereinafter described property. It

" is anticipqted by the parties that whila they will each have

joint ana non-exclusive pse at all times of the area covered by
this easenment ‘that the Grantor will utilize the premises

primarily during the daytime regular business hours of Grantor 1

" and the Grantee will utiliza the premisea primarny in the

o gt mmeew s

even:mg regular business hours of Grantee. The property of the

—d -

S — e e e

3 1

NS , m;ﬂzmw‘mpcofgeﬁyg" ORrTR] i

ke

a7 e A A N

:

P

‘o mRen”
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Grantor subject to this non-exclusive perpetual easement is more
fully described as foi;owﬁ:

A noprexclusive rxight of ingress, egress and vehicular
parking over, across and on all those certain pieces,
parcels or tracts of land situate, lying and being in
the Garden City area of the County of Georgetown, State
aforesaid, and being more particularly shown as Lots 3,
4, and .5 of Tract 3 -on that certain Plat entitled
Survey of HMarlin Quay Marina Horizontal Property
Regime, Garden cCity Point, prepared by Surxtech, Inc.
dated May 21, 1985, revised November 27, 1985, and
tecorded in the office of the Clerk of Court for
Georgetown County in Plat Book 6 at Page 214, said plat
being expressly incorporated hexein by reference.

Thé Grantor acqulred the aforedescribed property by

virtue of that certain Deed from Marlin Quay Company, a

South Carolina General Partnership, dated. July 1, 1983

and regoxded on September 1, 1983 in the office of the

Clerk of cCourt -for Georgetown County in Deed Book 211

at Page 1l141.

_The_property of the Grantee to which this easement 'is
appurtenarnt is more fully described as follows:

All thosa cértain pileces,. parcels, areas or tracts of

land f{dentified as Marsh Area, Tract A and Tract B on

that certain survey for Marlin Quay Company, Garden

city point dated August 27, 1985, revised January 24,

1986, surveyed and mapped by Surtech, Incorporated and

recorded in the office of the Clerk of cCourt for

Georgetown County in Plat Book 6 at Page 438.

It is expressly understobd and agreed by Marlin Quay
ﬂarina Corporation and the Gulfstream Cafe that as part of the
consideration for this conveyance, both parties shall be equally
responsible for the.mq§ntenanca,and upkeap of the aforementioned
easement area and shall eqhnllf share'thd costs associated ‘with
i;s proper waintenance ana upkeep to insure that it s

satisfactory tor the uses and purposed intended herein.

3=

-+ .- - Pagel00 -
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it . is turthar undarstood und nc)cnovladgad by th-

parties hexreto that the: Gz:untor .herein- gave ‘a Hortguge in favor

of Pirst Union National, Bank, ' sé’l’d 'Hortqaqa 'havlné been recorded
. in the Office of the c1.ex:k or Court tor Georgetown County 1n
Hortgaqe Bnok 225 at Page 209, and cavering certain real proparty
o! the Gr:antor herein, a portlon of which. real pPropexty is
covered by - ‘the grant of (the easement herein (the "Mortgage®)
First Un.lon Hational Bank consents to and joins in tbe aforesaid
_grant of easerent trom Marlin. Quay ‘narina corporat:lon to The

Gult‘stream Gafe, - Inc. upon and pertaining to that portion of the

property coveted by tlie aforedescribed Hortgage lien ‘of First -

Unlon National Bank.
.and expressly subordxnates :lts nforesa:.d Hortgage lxen to the

- easement granted herein, provided, . ‘however,

Nationil Bank makes no, representations ‘ar warranties as to the

N

varidity . of the documant:s c.reati.hq-the easama;it; and provided,
. further, that said xortqage 1n all respects shall remain in !ull
rorce and. érrect ‘and be unaf!ected hereby except as set foxth
hareinabove.

-

Together with nll and singular the x:ights rerbers,

hereditaments and appurtenances to the above-descrn_:ed easement

belghgirig-, or in anywise J.ncmerit or appemining,

To have and to hold .all: and singular, the above-

described easement and to the said 'I.‘he Gul!stream Cafe, Inc., its ’

successors and assigns torever.

=4~

and PJ.rst ‘Union Nati.onal Bank specit‘icnlly )

that Fix:st Unlon .

-
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And the said Harlin Quay Marina corporation doas hereby
bind itself and: its stccessors .and assigns, to warrant .and
torever defend, a11 and singular, the ‘said easement unto f:he said
Gul fetrean Cafe, its successors “and aasigns, against 1t8elt and

'11:5"- BUCCESSOTrs and asszgns and all’ others whonever 1aufu11y

claiming, or to claim the same or any part thereo!. :

IN WI'.I‘NESS WHEREOF, the parties have hereunto set their

hands and seals this (2 day ot
One’ Thousand Nine Hundrdd and EM&M and in the Two Hundred

+ in' the year of our Lord

and 'rhirteenth Yeaxr of the Svavereignty and Independance ‘of the

% United states of Aruerica.

IN THE PRESENCE OF: MARLIN QUAY HARINA CORPO TION

Attost: _JZ /A

. .
arlin Quay - 1 Its.
orporation) .
WXTNESSES : " The Gulfstream Cafe, Inc.
A a- South CarolJ.na Corporation
(corpo te geal)

Edwar
President - Ve

Inc.)’

-

Page 102.
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STATE OF SOUTH CAROLINA ) .
L) PROBATE

COUHTI OF G‘ORGLTOWV )

PERSOHALLY appeared. before ne’ the ““d"-signed vitness

nd made oath that (s)he saw the within named First Union National

Bhnk ‘.‘, by ‘and th"ough its duly authorized. oifice“s, szgn,

‘seal "and - as its act anc’. deed;, del:.ver the, wlthm \-Tltt='1

Agreamnt" of Easement and Consent To nnd Joinder of Hortgagan te

Grantirg' of Easenent; and that deponent with the' other ¥itnessses |

. '.x"-zcse na*..e 15 su‘~s ri= eé (’__’..‘a:'vg w t:ne=sed ..k'.e eve‘._:;c;. '.-a-'eo..

e (brra,

SWORN TO bé:ore mé this
April 1990 -
12““ 2 day of Méﬂbt. b8, -

ORI

-7-

Page 104
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" STATE OF SOUTH CAROLINA )
. BORRY B) PROBATE
coa.rrv ‘OF GEDRSETOEN ) .

PERSONALLY appeared before ‘me- the under:igned vitness
and made ocath that (s}he saw the within named The Gul!stre::n
c;f.e. Inc., by and through its duly authcrlz:d o‘.’!icets, sign,
seal and as its act =and deed,. de_liver the within written
- Agreenaent of Easgment and Cenhsent ‘ro'énd Joinde_: of Mortgages to
c.;-‘-:nting of éasenent; ‘and that detonent with the other witnesses

whose name is subscrihed abpve wicthessed the exesuticn tharacf,

SWRN TO before we this
‘{/«,'ues..;:/ - May, 1990

i (L.8,)
L 3 th Carolina
T Re . . ¢

My t _ 4-25-96

KT T
-8,
s
B O s patiat = T

e

LV

.

3l d}h.; L
Page 105
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' STATE OF SOUTH CARDLINA ) . : . ® o
)  PRoBATE : ., ow "

COUNTY OF GEORGETOWN

PERSONALLY appeared before me the undersigned witness

CQrpox:ation, by and through its duly authorizod atﬂcers, sign,
seal and as its act and daed, delivet the uithl.n written
'. Agreehent of Easament and consant 'L‘o and Joindar ot Hcrtgagae to

Granting of ‘Easement; and that deponent. with the qt:he.r vitnesses

™ "whose name is subsoribed above wWitnessed the execution thereof.

o SWORN 'ro before me this

“4. &

§ T 3. . g, &

H \(’l 7 .day of ‘. 1990,

H { Vo Ei

3 P i {LeBs)
%, o, RO bl:[c for South Catolina

‘J

: “ Jl.lc
' L uy...cumnission Expireaz &- q gf

T
.
kg |
2y -
& o 4
£ . 5
i K 3 j<
1 u H 5
A - 53 o Q
[ P 5 .
s Y 7
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and made oath that (s)he saw the within named Marlin Quay Harina.

Mo Page 106 L N
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Marlin Quay
Restaurant
" &
Store

2~ Q3114 ATIVOINOHLOZT

1508 S, Waccamaw Drive

Georgetown, South Carolina

Owner

PALMETTO INDUSTRIAL
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Marlin Quay
Restaurant
&
Store

1508 . Waceamaw Drive

Georgetown, South Carolina

L crese rrap hs per

ENGINEERING pHGS.

GENERALNOTES.

EXTERIOR DIMENSIONS ARE TAKEN FROM EXTERIOR FACE OF SHEATHING AND INTERIOR DIMENSIONS ARE TAKEN FROM
FACE OF STUD UNLESS OTHERWISE NOTED.

2 ALOMENS CLEAR" ARE TO. s SURFAGE UNL

3 DOORS ANDWIND TO CENTERS. WALL
OTHERWISE NOTED.

4 eRNG 3

5 THE CONTRACTOR SHOULD CONFIRM AND CONFORM WITH ALL BUILDING GODE AND ZONING REQUIREVENTS WITH
RESPECT 10 THESE PLANS. ALL BUILDING CODE AND ZONING REGUIRENENTS T0 BE CONFIRWED BEFORE STARTINGANY
WoRK

s iRAL

7 VERFY AL THE ARCHITECT.

e TANT DRAWINGS.

9. SEEMECHANICAL DWGS FOR KITCHEN HOOD INFORMATION.
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‘CONTRACTOR AND ALL SUBCONTRAGTORS SHALL VERIFY ALL DIMENSIONS AND GONDITIONS AT THE PROJEGT SITE PRIOR
0 COMMENGENENT GF THE WORK. AND SHALLNOTIY T ARCHITECT INKIEDIATELY OF ANY DSCREPANGIES ANDIOR ANY
EXISTING SITE CONDITIONS THAT ARE INCONSISTENT WITH THE WITH THE DRAWI

CONTRACTOR S} 10 DEVIATIONS FROM OESIGN DRANINGS AND SPECIICATIONS WITHOUT WRITTEN
PRI OF TR ARGHTEST ANDIOR STRUCTORL |

THE CONTRACTOR IS SOLELY RESPONSIBLE FOR THE DESIGN AND ERECTION OF TEMPORARY BRACING AND SHORING AS
'REQUIRED FOR STABILITY OF THE STRUCTURE DURING ALL PHASES OF CONSTRUCTION.

= CONTRACTOR SHALL VERIY AND GOOFOINATE AL S7ES ANOLOCATIONS OF ALL SLOTS, PPE SLEEVES ANCHOR
BT T 8 RESURED FOR AL TRAGES PIOR 70 CoTHEnS

‘SEE CIVIL DRAWINGS FOR COORDINATION INFORMATION.

() SENERALNOTES -SITE
T2 =10

®@ @0 ® © ©

OCCUANCY LOAD.
FACTOR

TO07SF

TH91 56/ 100 = 19 SPACES

'RESTAURANT STANDARD,

OUTDOOR SEATING

150/SF

3,1125F/ 150 =21 SPACES

‘GENERAL RETAIL USE,
(LESS THAN 5,000 SF)

200/5F

20185F/ 200= 11 SPACES

TOTAL PARKING.

51 SPACES REQUIRED.

L Percument Georgetown County.
Parking Calculations
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MARLIN
QUAY
RESTAURANT|

A1 & STORE
. PROJECT ADDRESS
1508 S. WACCAMAW DR.
Georgetown Co., SC
| | Owner:
| ‘ PALMETTO INDUSTRIAL
B 1508S. WACCAMAW DR.
i I GARDEN CITY, SC
29576
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1 1
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I E—— o
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e
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‘SEE DETAIL 2/A003 FOR BREAK AWAY WALL.
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SHEATHING
REGUREMENTS
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FRAMING
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SCALE
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Architect,
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CAP SCREW
WITH STANDARD
WASHER

SEISMIC ANCHOR
INTERNALLY THREADED

BALCONY 38

EXPANSION WEDGE .

S
Py

NOTES:
1. ALL ROOF RALS, THEIR ATTACHMENT TO STRUCTURE, & THE UNIT ATTACHMENT TO THE RALL
WHERE SEISWIC RESTRAINT IS REQUIRED, THE MORE

MUST BE EVALUATED FOR
DEMANDING FORCE OF WND & SEISWIC MUST BE USED.
2. ROOF RAIL MUST BE CONTINOUSLY SUPPORTED
T MUST BE BY STRUCTURAL ENGINEER OF RECORD.
3. ATTACH UNIT TO ROOF RALL PER SEISMIC AND/OR WIND LOADING RE(
4. ATTACH ROOF RAL TO STRUCTURE

TS,

QUIREMEN
PER SEISUIC AND/OR WIND RESTRAINT SUBMITTALS.

ROOF RAIL DETAIL

Marlin Quay|
Restaurant
&

Store

South Waccamaw

Drive
Georgetown, South Carolina

Owner:

SGA ARCHITECTURE
‘PavleysIsland / Chadeston

PULL THROUGH Air Distribution Device Schedule |
RESISTANT SHOULDER
[ P | N
[ ]| & [ovmma| % | 5 | ove | wmo [ mws |
= 100 TITUS TDC-AA=3 2424 _| 6°0/6x6 SUPPLY _[T-BAR LAY-IN W/0BD
Sie 200 | TS TDO-AA-3 | 2424 | B'9/o0 | SUPPLY [T-BAR LAY-N | W/0m0
WEDGE 350 TUS TDC-AA-3 24x24  [10"8/12x12. SUPPLY. [T-BAR LAY-IN W/080
ANcHoR 560 | TS OC-AA-3 | 2428 [12's/122 | SUPPLY _[T-BAR LAY-IN | W/0BD E|
800 TTUS TDC-AA-3 2424 [1478/1515 SUPPLY [T-BAR LAY-IN W/08D 1258 WWM&:;!»
SAB AND SAA SEISMIC ANCHOR BOLT 100 TTUS TDC-AA-3 24x24 18x18 SUPPLY [T-BAR LAY-IN W/08D 282
ICBO APPROVAL REPORT NO. 5063 & 5000 100 TITUS PAR-AA-3 2424 | 679/6x6 RETURN T-BAR LAY-IN
BY MASON OR EQUAL 200 TITUS PAR-AA=3 2624 | 8°9/6:6 RETURN _[T-BAR LAY-IN
350 TITUS PAR-AA-3 24x24 [1079/10x10 RETURN [T-BAR LAY-IN
560 TITUS PAR-AA-3 2424 _|12°8/12312 RETURN _[T-BAR LAY-IN
800 | TWUS PAR-AA-3 | 2624 [14°8/1515 | RETURN _[T-BAR LAV-IN
EQUIPMENT MOUNTING FOOT 1100 TITUS PAR-AA-3 24x24 18x18 RETURN [T-BAR LAY-IN
u 1600 TIUS PAR-AA-3 24x24 2222 RETURN [T-BAR LAY-IN
TTUS 272FS SUPPLY SURFACE W/0BD.
RSP TITUS 350FL RETURN SURFACE
100 TTUS TOC-AA-1 12x12_| 6'8/6x6 SUPPLY SURFACE W/0BD
200 TITUS TDC-AA-1 15X15 | 8%9/9x9 SUPPLY SURFACE. W/08D
350 TITUS TDC-AA-1 18x18_[10°8/12x12 SUPPLY SURFACE W/08D
560 TITUS TDC-AA-1 18x18_[12°8/12x12 SUPPLY SURFACE W/08D
800 TITUS TDC-AA-1 21X21 [14°8/15x15 SUPPLY SURFACE W/0BD
1100 | TUS TOG-AA-1 | 24x2¢ | 1818 SUPPLY | SURFACE W/0B0
100 TITUS PAR-AA-1 1212 | 8°9/6x6 RETURN SURFACE
200 TTUS PAR-AA-1 12d2_|8"9/1040 RETURN SURFACE
— 350 TTUS PAR-AA-1 24x24 10" RETURN 'SURFACE.
TRASH CHUTE 560 TTUS PAR-AA—T 2424 | 129 RETURN SURFACE
800 TTUS PAR-AA-1 24x24 1478 RETURN SURFACE
1000 TUS PAR-AA-T 24x24_| 1545 RETURN SURFACE
TTUS TMR-AA 247 108 SUPPLY DUCT MOUNTED
, S e
| A Mmoo |
! NOTES: 1. BLOW TYPE SHALL BE 4~WAY UNLESS INDICATED OTHERWSE ON THE FLOOR PLANS
4 ! 2. COORONATE EXACT LGCATIONS AND GELING TYPES WH REFLECTED CELNG PLANS.
) ' 3. PROVDE SQUARE-TO-ROUND TRANSITION S REQURED o5 Nomber: 70
) 4. PROVIDE WITH OFF—WHITE BAKED ENAMEL FINISH UNLESS OTHERWISE NOTED. Date: 12/2017
: BOLT ANGLE FRAME TO 5. EQUALS ARE PRI, KRUEGER, TITUS, CARNES, ARGUDE, METALARE, TUTILE & BALEY, SHOEMAKER, AND NALOR Drava By Tumer
IANGER RODS MUST 2 6. FOLLOW SEISWIC CODE FOR LAY~IN INSTALLATION. Checked By: “Turner
BOLTED T0 AHU ANGLE FRAME. UNIT MUST BE BOLTED TO FRAVE. i 7. FOR SURFACE MOUNT GRILLES, PROVIDE FRAMING MEMBERS ABOVE CEUNG (NOT PLASTER FRANE). o
SEE OTHER DETALS. e
2) ROOF RAL MOUNTED UNT: BOLT UNIT TO RAIL THROUGH VIBRATION FOR
PAD WITH ANCHOR BOLT, ANGLE, AND BUSHING. v
o PERMIT
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_3RD FLOOR HVAC PLANS
GRAPHIC SCALE _HVAG PLAN_
SHE 36" = 10" NOTES:
12" ot . 8 1. DISCONNECT SWITCH 1. EQUALS ARE COOK, PENN, THIN CITY, AVERICAN COOL AR, AND SOLER & PALAU
Q12 4 BACKORAFT DAMPER 2. SEE ELECTRICAL DRAWNGS FOR SWTCHNG.
3. FAN SPEED CONTROL (MOUNT ABOVE CEILING)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN )
) CIVIL ACTION NO. 2016-CP-22-00961
The Gulfstream Café, Inc., )
)
Plaintiff, )
) ORDER GRANTING PLAINTIFF’S
VS. ) MOTION TO ALTER OR AMEND
) THE JUDGMENT
J. Mark Lawhon, Individually, and )
Palmetto Industrial Development, )
LLC, )
)
Defendants. )
)

This matter is before the Court on Plaintiff The Gulfstream Café, Inc.’s Motion to
Alter or Amend the Judgment. On June 12, 2018, the Court entered a Permanent
Injunction in the above case. On June 22, 2018, Plaintiff filed the instant Motion to Alter
or Amend pursuant to South Carolina Rule of Civil Procedure 59(e). Based upon the
filings in this matter, the arguments of counsel, and the entire record at trial, the Court
enters the following order.

South Carolina Rule of Civil Procedure 59(e) permits a party to file a motion to
alter or amend the judgment. The purpose of Rule 59(e) is to enable a party to request
that the Court reconsider matters properly encompassed in a decision on the merits.

Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 (1992). As with other motions under Rule

59, a motion to alter or amend is addressed to the sound discretion of the trial court. See

Brinkley v. South Carolina Dept. of Corrections, 386 S.C. 182, 185, 687 S.E.2d 54, 56 (Ct.

App. 2009)
Having reviewed Plaintiff’s Motion to Alter or Amend, Defendants’ response, the

record in this case, and having considered the arguments of the parties, the Court finds

{00424797.DOCX / }
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that the parties are unclear as to the order of the Court entered on June 12. As a result,
the Court exercises its discretion to amend the Permanent Injunction. The following,
amended Permanent Injunction is hereby entered.

Based on the case law of this state, the facts presented at this trial, and the jury’s
verdict, a permanent restraining order is issued with the following terms. The Defendants
are enjoined from preventing the Plaintiff from enjoying the right granted to it in the
recorded nonexclusive joint easement. The Defendants are restrained and may not
expand the outside boundaries of any new building beyond those previously used. The
outside boundaries specifically are the outside boundaries of the old building, which was
depicted on the 1985 Plat recorded at Plat Book 6, Page 214 of the Georgetown County
real property records and was demolished by Defendants in November 2016. The outside
boundaries do not include any outbuildings, fixtures, concrete pads, dumpsters, or other
accessories. As a result, any new building must be located on the same footprint as the
old building. The Court is specifically not talking about height, only the outside
boundaries.

SO ORDERED this ___ day of July, 2018.

Steven H. John

Resident Circuit Judge

Fifteenth Judicial Circuit
At Chambers, SC

{00424797.DOCX / }
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Georgetown Common Pleas

Case Caption: Gulfstream Cafe Inc VS J Mark Lawhon , defendant, et al
Case Number: 2016CP2200961

Type: Order/Amend

So Ordered

s/ Steven H. John, Resident Circuit Judge, #129

Electronically signed on 2018-07-27 11:49:15 page 3 of 3
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OXNER & STACY, P.A.

ATTORNEYS AND COUNSELORS AT LAW
90 WALL STREET - UNIT B
PAWLEYS ISLANI, 5C 29585
ThiLk: (843) 235-6747 » Fax: (843) 235-6650

HARRY A, OXNER GEORGETOWN OFF{;

235 CHURCH S1RuE
DANIEL W. STACY, JR. PosT Orce Box 481

GEORGETOWN, SC 28442-04
Turs: (843) 527-8020
Fax: (B43) A85-4121

ATHR/OINOYLOT 1T

REPLY TO:
PAWLEYS [$LAND OFFICH

August 27, 2018

(Via Hand Delivery)

Georgetown County

Planning Commission

Post Office Box 421270
Georgetown, South Carolina 29442

RE:  Application to Amend a Planned Development / Site Plan & Change of Building
Configuration / Less than .5 Acres / Portion of TMS# 41-0128-032-61 and a
Portton of 41-029-02-00 / Palmetto Industrial Development, LLC / Q&S File
Number 18-1598

To Whom It May Concern:
Enclosed please find our firm’s check in the amount of $262.50, representing the
application fee for the above referenced matter. Also, please find the stamped envetopes to use to

maii out the owner notification letters.

Please contact me at 843-235-6747, should you have any questions, With kind regards I
am,

¢1200¢2dO61L0c#3aSVYO - SY3Td NOWINOD - NMOL3DH03O - INd 227 80 JBIN 610C - AITH

Very truly yours,

\—@W’&'M

Rebecca S. Blakely
Legal Assistant for Daniel W. Stacy, Jr.
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AMPD-4-1p-al494

129 Screven St. Suite 222
Post Office Drawer 421270
Georgetown, S. C. 29440
Phone: 843-545-3158
Fax: 843-545-3299

APPLICATION TO AMEND A PLANNED DEVELOPMENT (PD)

COMPLETED APPLICATIONS MUST BE SUBMITTED ALONG WITH THE
REQUIRED FEE, AT LEAST FORTY-FIVE (45) DAYS PRIOR TO A PLANNING
COMMISSION MEETING.

Please note this approval applies to this particular property only.
Name of Planned Development: Marlin Quay
Regulation to which you are requesting an amendment (ceck applicable):
() Setback — Complete SECTION B: SETBACK AMENDMENT
() Signage— Complete SECTION C: SIGNAGE AMENDMENT
(x) Site Plan — Complete SECTION D: SITE PLAN AMENDMENT
(x)  Other — Change of Building Configuration

All Applicants must complete SECTION A: APPLICANT INFORMATION

SECTION A: APPLICANT INFORMATION

Property Information:

TMS Number: 41-0128-032-61-00 (a portion) and 41-0129-02-00-00 (a portion)
(Include all affected parcels)

Street Address: 1508 South Waccamaw Drive

City / State / Zip Code: Garden City Beach, South Carolina 29576

PD T)]ﬂlgaenl31 Revised 06/11 Page 1 of 5
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Lot / Block / Number: Tract 3, Marlin Quay
Existing Use: Marina Retail Store and Restaurant

Proposed Use: Marina Retail Store and Restaurant

Commercial AcreagelLess than .5 Acres Residential Acreage:

Property Owner of Record:
Name: Palmetto Industrial Development, LLC
Address: 611 West Palmetto Street, Suite B
City/ State/ Zip Code: Florence, South Carolina 29501
Telephone/Fax: 843-235-6747 (Attomey for Owner)
E-Mail: marklawhon@gmail.com

Signature of Owner / Date:

Contact Information:

Name: Dr. Mark Lawhon

Address: 611 West Palmetto Street, Suite B, Florence South Carolina 29501

Phone / E-Mail: 843-235-6747 (Attorney for Owner) / marklawhon@gmail.com
I have appointed the individual or firm listed below as my representative in conjunction
with this matter related to the Planning Commission of proposed new construction or
improvements to the structures on my property.
Agent of Owner:

Name: Daniel W. Stacy, Jr., Esquire
Address: 90 Wall Street / Unit B
City / State / Zip Code: Pawleys Island, South Carolina 29585

Telephone/Fax: 843-235-6747 / 843-235-6650

E-Mail: dstacy@oxnerandstacy.com

PD Plj%g]gnl 3 2 Revised 06/11 Page 2 of 5
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Signature of Agent/ Date: w J /%CJ/—Y
% Signature of Owner /Date: L // /M / //—/—’/

Fee Schedule: $250.00 plus $10.00 per Residential acre or $25.00 per Commercial
acre.
Adjacent Property Owners Information required:

L The person requesting the amendment to the Zoning Map or Zoning Text
must submit to the Planning office, at the time of application submittal, stamped
envelopes addressed with name of each resident within Four Hundred Feet (400)
of the subject property. The following return address must appear on the envelope:
“Georgetown County Planning Commission, 129 Screven St. Suite 222,
Georgetown, SC 29440.”

2. A list of all persons (and related Tax Map Numbers) to whom envelopes
were addressed to must also accompany the application.

It is understood by the undersigned that while this application will be carefully reviewed
and considered, the burden of proving the need for the proposed amendment rests with the
applicant.

Please submit this completed application and appropriate fee to Georgetown County Planning Division

at 129 Screven St. Suite 222, Georgetown, S. C. 29440. If you need any additional
assistance, please call our office at 843-545-3138.

Site visits to the property, by County employees, are essential to process this
application. The owner\applicant as listed above, hereby authorize County employees
to visit and photograph this site as part of the application process.

A sign will to be placed on your property informing residents of an upcoming meeting
concerning this particular property. This sign belongs to Georgetown County and will
be picked up from your property within five (5) days of the hearing.

All information contained in this application is public record and is available to the
general public.

SECTION B: SETBACK AMENDMENT

Please supply the following information regarding your request:

« List any extraordinary and exceptional conditions pertaining to your particular
piece of property.

PD Pﬁ'g@elt33 Revised 06/11 Page 3 of 5
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» Do these conditions exists on other properties else where in the PD?

* Amending this portion of the text will not cause undue hardship on adjacent
property owners,

Submittal requirements: 12 copies of 11 x 17 plans
* A scaled site plan indicating the existing conditions and proposed additions.
« Elevations of the proposal (if applicable).

» Letter of approval from homeowners association (if applicable).

SECTION C: SIGNAGE AMENDMENT

Reason for amendment request:

Number of signs existing currently on site

Square footage of existing sign(s)

Number of Proposed signs:

Square footage of the proposed sign(s)

Submittal requirements:
»  Proposed text for signage requirements.
* 12 copies (11 x 17) of proposed sign image.
* Site plan indicating placement of the proposed sign(s).
* Elevations.

+ Letter from POA or HOA (if applicable)

PD PPﬁ;gEinl34 Revised 06/11 Page 4 of 5
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SECTION D: SITE PLAN AMENDMENT

Proposed amendment request: Per Separate litigation, a court has ordered that the site plan approved
by Planning Commission and County Council cannot be built, and the applicant has to rebuild wholly
within the footprint of the building that existed prior on this site. This change is to bring the site into
compliance with said Court Order.

Reason for amendment request: Site plans attached to application, revised calculation to follow under
separate cover.

Submittal requirements:
» 12 copies of existing site plan.
* 12 copies of proposed site plan.

* Revised calculations (calculations may include density, parking requirements, open
space, pervious/impervious ratio, eic.).

PD Wg@:nl 35 Revised 06/11 Page 5 of 5
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Sefeeted Lot Lines Feature
PLAT

Ca214

T™MS

41-0129-002-00-00

OBJECTID

44378

edifdate

Shape.STLength()

editdate

GloballD

{03273CD1-5B3F-4C58-91FC-A2774073A507}

sde.SDE,parcelpoly2017.Area

26063.26794434

created user

created date

last edited user

last_edited date

Legal LTS 3,4 & 5, BLK C SQUTH POINT A/K/A TRACT 3
TMS 41-0129-002-00-00
Street Number 1508
Acreage 1
Date 2014-08-19 20:00:00
Sale 800000
Lepal Ref 2421-267
Location SOUTH WACCAMAW DR
Owner PALMETTO INDUSTRIAL DEVELCP LLC
Owner 2
Addressl 611 WEST PALMETTO STREET
Address2
City FLORENCE
State SC
Zip 29501
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Selected Lot Lines Feature

PLAT 06-214

TMS 11-0128-032-61-00

OBJECTID W4377

editdate

Shape.STLength()

editdate

GlobaliD {40423107-2289-4752-8A88-54A232ADFFCT}

sde.SDE.parcelpoly2017.Area

created_user

ereated date

102775.00720215

last cdited user

Iast_edited date

Legal 'YACHT BASIN Boat Docks
TMS 11-0128-032-61-00
Street Number
Acreage 1
Date [2014-08-19 20:00:00
Sale 300060
Legal Refl P421-267
Location BASIN DR
Owner PALMETTO INDUSTRIAL DEVELOP LLC
Owner 2
Addressl 611 WEST PALMETTO STREET
Address2
City FLORENCE
State ISC
Zip 26501
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3 Marlin Quay

Property Location
AMPD 9-18-21424
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NOTICE OF PUBLIC HEARING

The Planning Commission will consider a request from Dan Stacy, as agent for Dr. Mark
Lawhon of Palmetto Industrial Development, LLC to amend the Marlin Quay Planned
Development to allow for the redevelopment of the Marlin Quay Marina Store/Restaurant. The
property is located at 1508 S. Waccamaw Drive in Murrells Inlet. TMS 41-0129-002-00-00.
Case Number AMPD 9-18-21424.

The Planning Commission will be reviewing this request on Thursday, October 18,
2018 at 5:30 p.m. in the Georgetown County Council Chambers entering at 129 Screven
Street in Georgetown, South Carolina.

If you wish to make public comments on this request, you are invited to attend this

meeting. If you cannot attend and wish to comment please submit written comment to:

Georgetown County Planning Commission
PO Drawer 421270
Georgetown, South Carolina 29442
Telephone (843) 545-3158
Fax (843) 545-3299

E-mail: tcoleman(@gtcounty.org

Page 150
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Adam D. Nugent
anugent@bloom-law.com

404.577.7710
December 11, 2018

VIA HAND DELIVERY
& VIA EMAIL — tfloyd@gtcounty.org

Georgetown County Council
129 Screven Street
Georgetown, SC 29442

Re: Proposed Amendment to Marlin Quay Planned Development
Ordinance No. 2018-40

Dear Sirs and Madams:

Introduction

The Council has before it Ordinance No. 2018-40, which seeks to amend the
Marlin Quay Planned Development in order to permit construction of a new building on
property owned by Palmetto Industrial Development, LLC (“Palmetto”). The
Gulfstream Café, Inc. submits the following opposition to the Ordinance and
respectfully requests that the Council decline to amend the Marlin Quay Planned
Development for the following reasons. Palmetto’s application is both untimely and
incomplete and therefore procedurally defective. Additionally, Palmetto’s proposed
development will violate Georgetown County Zoning Ordinance provisions related to
parking requirements. Palmetto’s proposed development also exceeds the building
height and square footage permitted at Marlin Quay. Further, Palmetto’s proposed
development constitutes a more intense use of the Marlin Quay PUD than is acceptable
at this location. Finally, Palmetto’s proposed development will interfere with
Gulfstream’s easement rights.

¢1200¢2dO61L0c#3ASYO - SY3T1d NOWINOD - NMOLIDHOEO - INd £Z'v 80 JBIN 610¢ - A31Id ATTVOINOHLO3 14

Discussion

The Georgetown County Zoning Ordinance treats a major change to a PUD as an
amendment to the zoning ordinance, and all major changes must satisfy the
requirements for an amendment. (Zoning Ordinance § 619.302). The Zoning
Ordinance may only be amended when “the public necessity, convenience, general
welfare, or good zoning practice justifies the action.” (Zoning Ordinance § 1701). The
major change request must follow the amendment procedures set forth in Section 1702
of the Zoning Ordinance, including providing required documents to the Planning
Commission and providing proper notice to affected property owners.
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Palmetto presently requests to amend the Marlin Quay Planned Development to
permit construction of a large, four-story building that is substantially larger than the
structure it would replace. As set forth below, Palmetto’s application contains
procedural defects that render it invalid. Additionally, Palmetto’s application is
substantively deficient because the proposed development would violate the Zoning
Ordinance, exceed the limitations contained in the Marlin Quay PUD, increase the
intensity of use at Marlin Quay, and interfere with Gulfstream’s easement.

A. Procedural Defects in Palmetto’s Application

1. Palmetto’s Application Is Untimely and Incomplete.

Palmetto’s present application to amend the Marlin Quay PUD comes on the heels of
a prior amendment sought in early 2018, which was Ordinance No. 2018-03. That
amendment sought to construct a different building, and Palmetto has apparently
abandoned the plans associated with Ordinance 2018-03.

Palmetto submitted the present application on August 27, 2018; however, that
application was clearly incomplete and contained no plans, renderings, drawings, or
other calculations related to the proposed building. Palmetto did not provide the
Georgetown County Planning Commission with any drawings or plans for its proposed
building until October 2018, approximately two weeks prior to the Planning
Commission’s hearing on Palmetto’s application, which occurred on October 18, 2018.
Section 1702.01 requires that an application to amend the Zoning Ordinance be
submitted in proper form 45 days before it is heard by the Planning Commission. There
is no question that Palmetto’s application was incomplete and improper at the time it
was submitted to the Planning Commission, and as a result the Planning Commission
should not have considered the application.

Additionally, Palmetto’s present application is its second request for a major change
to the Marlin Quay PUD made during the past 12 months. Section 1702.1 of the Zoning
Ordinance prohibits an applicant from seeking to amend the ordinance twice in a single
year for the same parcel of property. Palmetto’s last application was heard by the
Planning Commission in January 2018 and considered by the Council in February 2018.
It is too soon for Palmetto to seek yet another amendment to the Marlin Quay PUD.

¢1200¢2dO61L0c#3ASYO - SY3T1d NOWINOD - NMOLIDHOEO - INd £Z'v 80 JBIN 610¢ - A31Id ATTVOINOHLO3 14

Further, Palmetto did not notify property owners in the area directly impacted. The
Zoning Ordinance requires Palmetto to send letters to each property owner within 400
feet of the subject property containing certain information regarding the requested
major change. (Zoning Ordinance § 1702.206). There are more than 300 property
owners within this 400-foot radius, including multiple condominium complexes.
Palmetto’s application does not indicate that it sent notice to these property owners.
The planning staff report does not indicate how many property owners were notified.
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Further, Section 1702.206 requires Palmetto to submit the letters it sent to
nearby property owners as part of the application. Palmetto’s application contains no
copies of letters, which makes it impossible to determine what information Palmetto
actually disclosed.

B. Substantive Defects in Palmetto’s Application.

1. Palmetio’s Proposed Development Violates Georgetown County
Parking Requirements.

Palmetto’s proposed development would violate the Zoning Ordinance because it
does not contain sufficient parking. Section 1102.1 of the Georgetown County Zoning
Ordinance provides minimum requirements for off-street parking. Planning staff has
determined that Palmetto’s proposed development would require 51 parking spaces.
Staff has determined that there are 62 available spots in the parking lot adjacent to
Palmetto’s proposed building.

Critically, the planning staff analysis ignores the other uses of the parking lot.
Palmetto does not have the exclusive rights to park cars in that lot. The Marlin Quay
Marina possesses a perpetual easement to use the parking lot. The Marina has 67 boat
slips. Section 1102.1 requires one parking space per every three slips, meaning that the
Marina requires 22 parking spots. Additionally, Gulfstream has a perpetual easement to
use the parking lot. Gulfstream is a 5,000 square foot restaurant that is required to
have 47 parking spaces under Section 1102.1. Collectively, Palmetto’s proposed
building, the Marina, and Gulfstream require 103 parking spaces,' 43 more than are
available.

Section 1102.3 contains requirements for shared parking lots, but that section
only allows reductions in required parking where occupancies occur at different times.
Here, Palmetto’s proposed building would contain a restaurant that is open during the
evening hours, the same hours that Gulfstream operates. Accordingly, the Georgetown
County Zoning Ordinance does not permit a reduction in the required parking spaces.

Historically, Gulfstream, the Marina, and the prior Ship’s Store and Snack Bar
were able to share the parking lot because Gulfstream and the Snack Bar were open at
different times. The Snack Bar was much smaller than Palmetto’s proposed
development and was generally open during the day. Palmetto intends to upset this
balance by operating its proposed restaurant during the evening.

The planning staff erred by analyzing Palmetto’s parking requirements in a
vacuum and ignoring the other, existing uses of the parking lot. The reality is that the
Marlin Quay PUD does not have enough parking spaces to support Palmetto’s large
redevelopment in addition to Gulfstream Café and Marlin Quay Marina. Palmetto’s

1 The total required parking for all three occupants would be 120 spaces, but Gulfstream has 17 parking
spaces on its property.
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proposed building will violate Georgetown County Zoning Ordinance parking
requirements, and the Council should deny Palmetto’s application.

2. Palmetto’s Proposed Development Exceeds the Square Footage and
Maximum Height Allowed by the PUD.

The planning Staff report states that Palmetto’s proposed building is the same
size as the Snack Bar that was demolished in 2016. The staff is incorrect. The Snack Bar
contained 4,600 square feet, and this calculation included both enclosed space and
unheated space. By the staff's own calculations, Palmetto’s new development would
contain 4,598 square feet of enclosed space and 5,326 square feet of unheated space,
which includes three outdoor decks. When comparing apples to apples and using the
staff’s own calculations, Palmetto is seeking to replace a 4,600 square foot building with
a more than 9,000 square foot building.2

Palmetto’s proposed development greatly exceeds the square footage
requirements of the Marlin Quay PUD. Nothing in the PUD permits Palmetto to build a
more than 9,000 square foot building, and Palmetto has not sought an amendment to
the PUD to enlarge the size of its building. In fact, the PUD documents contemplate
only a 1,200 square foot marina store in the location where Palmetto intends to
construct the proposed development. The Council should deny the application to
construction this building that grossly exceeds the maximum square footage allowed by
the PUD.

Palmetto seeks to amend the Marlin Quay PUD to exceed the height limit
contained in the PUD. The proposed building would be 47 feet tall, which exceeds the
45 foot height limit in Marlin Quay. If Palmetto were simply building a 4,600 square
foot building (including both heated and unheated space), there would be no need to
exceed this height limit. Instead, Palmetto is constructing a 9,000 plus square foot
structure, and the only way to fit that structure on its property is by exceeding the height
limit. The County should reject Palmetto’s request to exceed the height limit of the
Marlin Quay PUD because that request is tied to Palmetto’s attempt to build an
excessively large building.

3. Palmetto’s Proposed Building Would Increase the Intensity of Land
Use in the Marlin Quay PUD.

Palmetto’s proposed major change offends notions of necessity, convenience,
general welfare and good zoning practices because it would substantially increase the
intensity of land use at Marlin Quay. The Georgetown County Zoning Ordinance section
619.3023 defines intensity as:

2 Palmetto’s architect, Steve Goggans, has acknowledged that Palmetto’s proposed building is much larger
than the Snack Bar.
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[T]he degree of the negative impacts on the environment and neighboring
land uses. Impacts of intensity include, but are not limited to, greater
impervious surface coverage, reduced open space, increased bulk and
height of buildings, increased traffic with associated noise and congestion,
signs and exterior lighting visible from neighboring property.

Palmetto’s proposed development would increase the intensity of land use in the
PUD by increasing the bulk and height of buildings at Marlin Quay, increasing the
number of restaurant seats, and increasing traffic in the area.

As discussed above, Palmetto seeks to build a 47-foot tall building with
approximately 9,000 square feet. That building would replace the Snack Bar which was
1.5 stories, and contained 4,600 square feet, including both enclosed and unenclosed
space. There is accordingly no question that the intensity of land use in the Marlin Quay
area will greatly increase.

Additionally, Palmetto plans to build a full-service restaurant that would contain
110 seats and an occupancy limit of 359 people. Notably, even if only 110 people can sit
in the building, an additional 200 can fit, standing up, on one of the three outdoor
decks. This full-service restaurant would replace the Snack Bar, which had less than
2,000 square feet and approximately 70 seats. The Snack Bar did not contain a full,
commercial kitchen, and it was not open during the evenings. By moving from a 2,000
square foot, 70-seat snack bar to a full-service restaurant, Palmetto’s proposed
development would increase the intensity of land use at Marlin Quay.

Further, Palmetto’s proposed development would significantly increase traffic
volume at Marlin Quay. Palmetto’s restaurant would be much larger than the Snack
Bar, would be open during the evening, and would cater to people arriving by car. These
factors would clearly increase the vehicular traffic in the Marlin Quay area, which
already experiences significant congestion during the summer months. The traffic
problems would be made worse by the fact that there is only one road in and out of
Marlin Quay.

Planning staff did not consider the increase in intensity of use associated with
Palmetto’s proposed development. It is clear that increased building height, increased
restaurant size, and increased traffic all qualify as intensity impacts under Section
619.3023. There is no basis for increasing the intensity of use at Marlin Quay, and the
Council should deny Palmetto’s application. At a minimum, the Council should remand
the application for evaluation of the intensity impacts.

4. Palmetto’s Proposed Redevelopment Interferes with Gulfstream’s
Easement and Would Violate a Court Order.

As the Council is likely aware, Gulfstream possesses an easement for parking at
Marlin Quay. Palmetto’s proposed building would interfere with Gulfstream’s perpetual
easement. The scope of Gulfstream’s easement was the subject of litigation between
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Palmetto and Gulfstream. Gulfstream prevailed in that litigation, and the Court
permanently enjoined Palmetto from interfering with Gulfstream’s easement, and the
Court limited the area on which Palmetto can construct a building. It is apparent that
Palmetto’s proposed building will interfere with Gulfstream’s easement and violate the
Court’s injunction.

The Court’s injunction prohibits Palmetto from interfering with the easement.
The Court has already held Palmetto in contempt on two occasions for violating this
injunction. Based on the extreme size of the proposed building and the fact that the
building would be cantilevered over the parking lot, it will be impossible for Palmetto to
construct the proposed building without physically blocking large portions of the
easement area and interfering with Gulfstream’s right to use the parking lot.
Accordingly, any attempt by Palmetto to construct the building would represent further
contempt of the Court’s order.

Additionally, it appears that portions of Palmetto’s proposed building would sit
on Gulfstream’s easement, and the operation of Palmetto’s proposed building would
overburden the parking lot in a manner that interferes with Gulfstream’s easement.
Gulfstream reserves the right to challenge the impact of Palmetto’s current plans on
Gulfstream’s easement, and the outcome of any challenge could require Palmetto to
submit yet another set of plans.

Further, if Georgetown County approves Palmetto’s major change request, that
approval would violate Gulfstream’s constitutional rights, materially reduce the value of
Gulfstream’s property and easement rights, and therefore constitute a taking without
compensation. In this scenario, Gulfstream would be permitted to seek damages for this
taking.

It does not constitute good zoning practices for the Council to approve Palmetto’s
requested change to the Marlin Quay PUD. Instead, the Council should deny the
application until Palmetto submits a proposal that does not interfere with Gulfstream’s
easement.

5. Planning Staff Concerns can be Addressed with a Different Design
from Palmetto.

The planning staff analysis recommended approval of Palmetto’s proposed
development based on two factors: constructing a building that meets flood zone
requirements; and constructing a building that sits exclusively on Palmetto’s property.
While these may be valid concerns, they do not support approval of Palmetto’s proposed
development. It is possible for Palmetto to design a building on the portion of its
property that is not part of the Gulfstream easement that meets flood zone
requirements. But the current proposal is defective because it would:

e Violate Zoning Ordinance requirements related to parking;
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e Exceed the restrictions contained in the Marlin Quay PUD;

¢ Increase the intensity of land use in Marlin Quay; and

e Interfere with Gulfstream’s easement both during construction and after
completion.

The Council should require Palmetto to go back to the drawing board and design
a building that addresses the planning staff's concerns but does not violate the
Ordinance, exceed the PUD limitations, violate a Court order, or interfere with
Gulfstream’s easement.

Singerely,

Adam D7 Nugent

{00440662.D0CX / }
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STATE OF SOUTH CAROLINA )
: ) ORDINANCE NO. 2018-40
COUNTY OF GEORGETOWN )

AN ORDINANCE TO AMEND THE MARLIN QUAY PLANNED
DEVELOPMENT (PD) TO ALLOW FOR REDEVELOPMENT OF THE
MARLIN QUAY/MARINA STORE/RESTAURANT

BE IT ORDAINED BY THE COUNTY COUNCIL MEMBERS OF
GEORGETOWN COUNTY, SOUTH CAROLINA, IN COUNTY COUNCIL
ASSEMBLED THAT THE MARLIN QUAY PLANNED DEVELOPMENT (PD)

' BE AMENDED TO ALLOW FOR REDEVELOPMENT OF THE MARLIN
QUAY/MARINA STORE/RESTAUARANT AS SHOWN ON THE ATTACHED
SITE PLAN NUMBERED “AS101” DATED 10/12/18 WITH THE FOLLOWING
ELABORATIONS:

- Heated square feet for the new structure will not exceed 4,596 SF.

- 62 parking spaces will be provided including three compact spaces to be located
underneath the new structure.

- The structure will not exceed a 47 foot height limit. The building may utilize a flat roof.
- The total seating capacity shall not exceed 110 persons.
- This ordinance supersedes and replaces Ordinance number 2018-03 regarding a

previous amendment to Marlin Quay and the site plan it references.

DONE, RATIFIED AND ADOPTED THIS 8" DAY OF JANUARY, 2019.

/5{2{;%\ %7 -\_ﬁﬁwd (SEAL)

John "‘hom S
Chairm eorgetown County Council
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Theresa E. Floyd ™
Clerk to Council
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This Ordinance, No. 2018-40, has been reviewed by me and is hereby approved as to
form and legality. e

Wostey P. Bryant

Georgetown County Attorney

First Reading: November 13, 2018
; Second Reading: December 11, 2018

Third Reading: January 8, 2019
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STATE OF SOUTH CAROLINA

COUNTY OF GEORGETOWN

The Gulfstream Café, Inc.,
Plaintiff,
VS.

Georgetown County, Georgetown County
Council, John Thomas, Ron Charlton, Lillie
Johnson, Austin Beard, Steve Goggans, and
Louis Morant, individually and in their
official capacity as Georgetown County
Councilmembers,

Defendants.

Defendants Georgetown County, Georgetown County Council, John Thomas, Ron
Charlton, Lillie Johnson, Austin Beard, Steve Goggans, and Louis Morant, individually and in
their capacity as Georgetown County Councilmembers, (collectively, “Defendants”), answering
the Complaint, without waiving, and specifically reserving, their Motion to Dismiss Counts I1, III,
IV, V, and VIII of the Complaint submitted prior to this Answer, would respectfully show and

alleged unto this Honorable Court as follows:

) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
) CIVIL ACTION NO. 2019-CP-22-00212

DEFENDANTS’ ANSWER
(Jury Trial Demanded)

N N N N N N N N N N N N N N N’

FIRST DEFENSE

1. Each and every allegation not hereinafter admitted, modified, or qualified is denied.

2. The allegations of Paragraphs 1, 2, 3, and 4 are denied.

3. The allegations of Paragraph 5 are admitted.

4, The allegations of Paragraphs 6, 7, 8, 9, 10, 11, 12, 13, and 14 are denied.

5. The allegations of Paragraphs 15 and 16 are admitted.

1958354v1
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6. The allegations of Paragraph 17 are denied.

7. The allegations of Paragraph 18 are admitted.

8. The allegations of Paragraphs 19. 20, and 21 are denied.

9. In answering Paragraphs 22, 23, and 24, the terms and conditions of any easements
granted to Plaintiff are set forth in said easements and are governed by applicable South Carolina
law.

10. The allegations of Paragraphs 25, 26, 27, 28, and 29 are denied.

11.  In answering Paragraph 30, it is admitted that Palmetto submitted an application
for a major amendment. The remaining allegations are denied.

12. The allegations of Paragraph 31 are denied.

13.  Defendants lack sufficient knowledge or information to form a belief as to the truth
of the allegations in Paragraphs 32 and 33 and therefore deny the same.

14.  In answering Paragraph 34, it is admitted that Palmetto submitted an application
for a major amendment. The remaining allegations are denied.

15. The allegations of Paragraphs 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, and 47
are denied.

16. The allegations of Paragraph 48 are admitted.

17. The allegations of Paragraphs 49 and 50 are denied.

18. The allegations of Paragraph 51 are admitted.

19. The allegations of Paragraphs 52, 53, 54, 55, and 56 are denied.

20. The allegations of Paragraph 57 are admitted.

21. The allegations of Paragraphs 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, and

71 are denied.

2
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22.  In answering Paragraph 72, it is admitted Palmetto submitted an application for a
major amendment. The remaining allegations are denied.

23. The allegations of Paragraphs 73, 74, 75, 76, 77, and 78 are denied.

24.  In answering Paragraph 79, it is admitted that Article I, Section 3 of the South
Carolina Constitution contains the quoted language. The remaining allegations are denied.

25. The allegations of Paragraphs 80, 81, 82, 83, 84, 85, 87, 88, 89, 90, 91, 92, 93, and
94 are denied.

26. In answering Paragraph 86, Defendants crave reference to the Fourteenth
Amendment to the United States Constitution and deny all allegations inconsistent therewith.

27.  In answering Paragraph 95, it is admitted that Article I, Section 3 of the South
Carolina Constitution contains the quoted language. The remaining allegations are denied.

28. The allegations of Paragraphs 96, 97, 98, 99, 100, 101, 102, 103, 104, 106, 107,
108, 109, 110, 111, 112, 113, 114, and 115 are denied.

29.  In answering Paragraph 105, Defendants crave reference to the Fourteenth
Amendment to the United States Constitution and deny all allegations inconsistent therewith

30.  In answering Paragraph 116, it is admitted that Article I, Section 3 of the South
Carolina Constitution contains the quoted language. The remaining allegations are denied.

31.  The allegations of Paragraphs 117, 118, 119, 120, 121, 122, 123, 124, 125, 126,
127, and 128 are denied.

32. To the extent a response is required to the WHEREFORE paragraph (prayer for

relief), or any of its subparts, the same are denied.

3
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SECOND DEFENSE
33. The allegations of the First Defense are incorporated herein by reference and made
a part and parcel hereof.
34.  Defendants incorporate by reference all arguments asserted in their Memorandum

in Support of their Motion to Dismiss into this Answer as affirmative defenses.

THIRD DEFENSE

35.  The allegations of the First and Second Defense are incorporated herein by
reference and made a part and parcel hereof.

36. Gulfstream’s claims are barred, in whole or in part, under the doctrine of unclean
hands.

FOURTH DEFENSE

37.  The allegations of First, Second, and Third Defense are incorporated herein by
reference and made a part and parcel hereof.

38. Gulfstream does not have a property interest in the Amended Ordinance and lacks
a right to pursue any and all claims against Defendants.

FIFTH DEFENSE

39. The allegations of the First, Second, Third, and Fourth Defense are incorporated
herein by reference and made a part and parcel hereof.

40. Gulfstream’s Section 1983 causes of action fail against Defendants because they
are entitled to qualified immunity.

SIXTH DEFENSE

41. The allegations of the First, Second, Third, Fourth, and Fifth Defense are

incorporated herein by reference and made a part and parcel hereof.

4
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42. Gulfstream’s claims are barred for failing to exhaust all administrative remedies.

SEVENTH DEFENSE

43, The allegations of the First, Second, Third, Fourth, Fifth, and Sixth Defense are
incorporated herein by reference and made a part and parcel hereof.
44.  The claims asserted against Defendants are barred, in whole or in part, for failure

to prove damages as a result of the allegations asserted.

EIGHTH DEFENSE

45. The allegations of the First, Second, Third, Fourth, Fifth, Sixth, and Seventh
Defense are incorporated herein by reference and made a part and parcel hereof.

46. The Defendants assert that any recovery is barred, in whole or in part, as a result of
the doctrine of election of remedies. The Plaintiff seeks duplicate remedies under multiple causes
of action that would result in double recovery.

WHEREFORE, having fully answered Gulfstream’s Complaint, Defendants pray that
Gulfstream’s Complaint be dismissed in its entirety with prejudice, and for such other and further
relief as this Court deems just and proper.

BURR & FORMAN LLP
s/Henrietta U. Golding

Henrietta U. Golding, SC Bar #2173

2411 N. Oak Street, Suite 206 (29577)

Post Office Box 336

Myrtle Beach, SC 29578-0336

Ph:  843.444.1107

Fax: 843.443.9137

Email: hgolding@burr.com
Attorney for the Defendants

Myrtle Beach, South Carolina

April 11,2019
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STATE OF SOUTH CAROLINA

COUNTY OF GEORGETOWN

The Gulfstream Café, Inc.,
Plaintiff,
VS.

Georgetown County, Georgetown County
Council, John Thomas, Ron Charlton, Lillie
Johnson, Austin Beard, Steve Goggans, and
Louis Morant, individually and in their
official capacity as Georgetown County
Councilmembers,

Defendants.

Defendants Georgetown County, Georgetown County Council, John Thomas, Ron
Charlton, Lillie Johnson, Austin Beard, Steve Goggans, and Louis Morant, individually and in

their capacity as Georgetown County Councilmembers (collectively, “Defendants”), would

)

N N N N N N N N N N N N N N N

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2019-CP-22-00212

DEFENDANTS’
AMENDED ANSWER
(Jury Trial Demanded)

respectfully show and allege unto this Honorable Court as follows:

FIRST DEFENSE

1. Each and every allegation not hereinafter admitted, modified, or qualified is

denied.

2. The allegations of Paragraphs 1, 2, 3, and 4 are denied.

3. The allegations of Paragraph 5 are admitted.

4, The allegations of Paragraphs 6, 7, 8,9, 10, 11, 12, 13, and 14 are denied.

5. The allegations of Paragraphs 15 and 16 are admitted.

6. The allegations of Paragraph 17 are denied.

7. The allegations of Paragraph 18 are admitted.

1
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8. The allegations of Paragraphs 19, 20, and 21 are denied.

0. In answering Paragraphs 22, 23, and 24, the terms and conditions of any easements
granted to Plaintiff are set forth in said easements and are governed by applicable South Carolina
law.

10. The allegations of Paragraphs 25, 26, 27, 28, and 29 are denied.

11. In answering Paragraph 30, it is admitted that Palmetto submitted an application
for a major amendment. The remaining allegations are denied.

12. The allegations of Paragraph 31 are denied.

13. Defendants lack sufficient knowledge or information to form a belief as to the truth
of the allegations in Paragraphs 32 and 33 and therefore deny the same.

14. In answering Paragraph 34, it is admitted that Palmetto submitted an application
for a major amendment. The remaining allegations are denied.

15. The allegations of Paragraphs 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, and 47
are denied.

16. The allegations of Paragraph 48 are admitted.

17. The allegations of Paragraphs 49 and 50 are denied.

18. The allegations of Paragraph 51 are admitted.

19. The allegations of Paragraphs 52, 53, 54, 55, and 56 are denied.

20. The allegations of Paragraph 57 are admitted.

21. The allegations of Paragraphs 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, and
71 are denied.

22. In answering Paragraph 72, it is admitted Palmetto submitted an application for a

major amendment. The remaining allegations are denied.

2
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23. The allegations of Paragraphs 73, 74, 75, 76, 77, and 78 are denied.

24, In answering Paragraph 79, it is admitted that Article I, Section 3 of the South
Carolina Constitution contains the quoted language. The remaining allegations are denied.

25. The allegations of Paragraphs 80, 81, 82, 83, 84, 85, 87, 88, 89, 90, 91, 92, 93, and
94 are denied.

26. In answering Paragraph 86, Defendants crave reference to the Fourteenth
Amendment to the United States Constitution and deny all allegations inconsistent therewith.

27. In answering Paragraph 95, it is admitted that Article I, Section 3 of the South
Carolina Constitution contains the quoted language. The remaining allegations are denied.

28. The allegations of Paragraphs 96, 97, 98, 99, 100, 101, 102, 103, 104, 106, 107,
108, 109, 110, 111, 112, 113, 114, and 115 are denied.

29. In answering Paragraph 105, Defendants crave reference to the Fourteenth
Amendment to the United States Constitution and deny all allegations inconsistent therewith.

30. In answering Paragraph 116, it is admitted that Article I, Section 3 of the South
Carolina Constitution contains the quoted language. The remaining allegations are denied.

31. The allegations of Paragraphs 117, 118, 119, 120, 121, 122, 123, 124, 125, 126,
127, and 128 are denied.

32. To the extent a response is required to the WHEREFORE paragraph (prayer for

relief), or any of its subparts, the same are denied.

SECOND DEFENSE
33. The allegations of the First Defense are incorporated herein by reference and made
a part and parcel hereof.
3
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34. Defendants incorporate by reference all arguments asserted in their Memorandum
in Support of their Motion to Dismiss into this Amended Answer as affirmative defenses.

THIRD DEFENSE

35. The allegations of the First and Second Defenses are incorporated herein by
reference and made a part and parcel hereof.

36. Gulfstream’s claims are barred, in whole or in part, under the doctrine of unclean
hands.

FOURTH DEFENSE

37. The allegations of First, Second, and Third Defenses are incorporated herein by
reference and made a part and parcel hereof.

38. Gulfstream does not have a property interest in the Amended Ordinance and lacks
a right to pursue any and all claims against Defendants.

FIFTH DEFENSE

39. The allegations of the First, Second, Third, and Fourth Defenses are incorporated
herein by reference and made a part and parcel hereof.

40. Gulfstream’s Section 1983 causes of action fail against Defendants because they
are entitled to qualified immunity and the individual councilmembers are also entitled to absolute
immunity.

SIXTH DEFENSE

41. The allegations of the First, Second, Third, Fourth, and Fifth Defenses are
incorporated herein by reference and made a part and parcel hereof.

42. Gulfstream’s claims are barred for failing to exhaust all administrative remedies.

SEVENTH DEFENSE
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43, The allegations of the First, Second, Third, Fourth, Fifth, and Sixth Defenses are
incorporated herein by reference and made a part and parcel hereof.

44, The claims asserted against Defendants are barred, in whole or in part, for failure
to prove damages as a result of the allegations asserted.

EIGHTH DEFENSE

45. The allegations of the First, Second, Third, Fourth, Fifth, Sixth, and Seventh
Defenses are incorporated herein by reference and made a part and parcel hereof.

46. The Defendants assert that any recovery is barred, in whole or in part, as a result
of the doctrine of election of remedies. The Plaintiff seeks duplicate remedies under multiple
causes of action that would result in double recovery.

NINTH DEFENSE

47. The allegations of the First, Second, Third, Fourth, Fifth, Sixth, Seventh, and
Eighth Defenses are incorporated herein by reference and made a part and parcel hereof.
48. The Defendants assert res judicata, collateral estoppel, and issue preclusion as

affirmative defenses.

TENTH DEFENSE

49, The allegations of the First, Second, Third, Fourth, Fifth, Sixth, Seventh, Eighth,
and Ninth Defenses are incorporated herein by reference and made a part and parcel hereof.

50. The Defendants assert that Plaintiff has failed to properly bring this action within
the time allowed under § 6-29-760, Code of Laws of the State of South Carolina.

ELEVENTH DEFENSE

51. The allegations of the First, Second, Third, Fourth, Fifth, Sixth, Seventh, Eighth,

Ninth and Tenth Defenses are incorporated herein by reference and made a part and parcel hereof.

5
Page 181

2120022d0610Z#3SVO - SYA1d NOWWNOD - NMOLIDH0ID - NV €56 L1 Bny 120Z - 3114 ATIVOINOYLO3 13



52. The individual Defendants are protected by legislative immunity from any claims
asserted by the Plaintiff.

TWELFTH DEFENSE

53. The allegations of the First, Second, Third, Fourth, Fifth, Sixth, Seventh, Eighth,
Ninth, Tenth and Eleventh Defenses are incorporated herein by reference and made a part and
parcel hereof.
54. Upon dismissal of any of the Plaintift’s claims, the Defendant Georgetown County
is entitled to recover its attorney’s fees and costs from the Plaintiff.
WHEREFORE, having fully answered Gulfstream’s Complaint, Defendants pray that
Gulfstream’s Complaint be dismissed in its entirety with prejudice, for an order directing that the
Plaintiff pay the Defendant Georgetown County its attorneys’ fees and costs incurred in the

defense of this action, and for such other and further relief as this Court deems just and proper.

Dated: August 11, 2021 BURR & FORMAN LLP

s/Henrietta U. Golding
Henrietta U. Golding, SC Bar #2173
2411 N. Oak Street, Suite 206 (29577)
Myrtle Beach, SC 29577
Ph: 843.444.1107
Fax: 843.443.9137
Email: hgolding@burr.com

Brooke R. Watson, SC Bar #104387
Bank of America Plaza

101 South Tryon Street, Suite 2610
Charlotte, NC 28280

Ph: 704.347.6420

Fax: 205.244.5650

Email: bwatson@burr.com

Attorneys for the Defendants
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