RECEIVEL
| STATE OF SOUTH CAROLINA A .
—— . : ,___.,_,.w-a'__ e ,-_,_.:_.;_____sllpm Qourt- e NOV 15 2323 : i —

_ e — o S C SUPREM: COURT
- » ““Appeal fronré&inmxstratzve ‘Law cOuw:t e e
AAAAAAA e Judge. MG . Kimpson e ~

—

S - ALC-CaSe: NO. 2023REJOG009TAP o

_€t. App. Case No 2023—0007?6
filed Ost. ’25. 2023

mxcewt Qt m catolm Dtpazt-tnt af Goructlm, Respm&nt,

. ..
2 _'. ‘“l‘"'_ :“ 'mrt _hjmq. : aml'mt" o "-‘ TTTT I TTT T -“:h"“-"'"“w TTTTT T T T

R — VUV U SV M U OOV Y — - P e ORI

- MP@I‘ITIQHWR .WRIT OF 'CERT IOM - e
7 Appe. lant, Pro se, captive, victim T ) T

offide of General Counsel . |
pa a x 21787 - . P - - - B - - - - - [ VAM'..A b e —»---’--. —— e
...Columbia, SC 29221 .

Ae_tql-my fox Réspmdent




— R - ~INDEX- -~~~ e
Page
‘-,“_;-_m;_Cer:tificate_ofNP.e.ti,tioner.-..,..e_ e e _— — ii
Quest ions’ Presented ) , ii
Statement of the Case 1
S S £ - R T e o e
| X The Court of Appeals should have held that m forma pauperis
is gyra ted, Martm v. State, 321 SC 533, 471 SE2d 134 (1995),
' |7 and reversed or modified the Admlmstratlve Taw Gourt -~
S ——— e —-decision. e S i = e - e
Conc usmn 9
Certzflcate of Serv1ce 10
- {7 7 CERTIFICATE OF PETITIONER . T
o Petitloner:_ eertlfles that pet1tlon for rehearmg was made and f:mall_y
ruled upon by the Court of Appeals on Octcber 25, 2023,_ _APPX. M /.
} — ) . .QUESTIONS PRESENTED . . _ -
~ 1. Dild the Court of Appeals err in holding that Petitioner's case is dismissed
- —- -for -failure- to- -pay- -filing --fees, --denying -—informa - pauperis, - where--
iooo..... Petitioner's case rests on fundamental constitutiomal rights? ' =~ - =
- _ S Certiorari / ii.. ... S,




STATEMENT OF THE CASE

August 23, 2022, Rcbert Wazney, Petltloner, brought thls actlon pursuant

Informal Resolutlon (a/k/a KIOSK, RTSM, ARTSM) in where after a prison

t’tah'sfer ‘Petitioner discovered his pérsonal property was '’ stolen. ‘Petitioner—-- -

-m. . —.sent|.a. KIOSK.to_ report the stolen property, however, the KIOSK being

dysfunctional, could oniy be accessed to send but not retrieve sent KIOSK

" docuffents. Petitioner filed grievance against the stolen property ‘and -
=== indicating -his-sent -KIOSK-and- his -inability to .access-KIOSK- reference. number. .. ... ...

_Petitioner reguested for his prcperty to be replaced. / APPX. A, B, C / South

. Carolina Department of Corrections.could not process Petltloner s grlevance
" without ~the KIOSK number. Ultimately, the grievance process “failed to provide— — -~
<= -.— .. a remedy for Petltloners loss. '

Petitioner attempted in many ways to remedy the issue, however fdlled:
and filed Notice of Appeal with S.C. Admlnlstratlve ‘Law Cowt (AIC) / APPX. D~
e e S —and- Petltloner'—flled a-'tort: claim’ -/-APPX.--Z -/-with -S.C..-Insurance. Reserve..

fund) the 'tort claim'. as ©of the date of this paper, has ‘yone unanswered. The

Notite of Appeal with ALC was Dlsmlssed for lack of _,urlsdlctlon in where the
" "alleged loss does not inplicate a state’ created property interest 7/-APPX. E /i
| ALC committed error of law in where it overlooked the facts of the case.
Petitioner flied Notice of Augeal / APPX. F s with S.C. Court of Appeal
(sccha). Sccoal oismlssed the case for failure to pay filing fees / APPX. H /.
- - ——-- Petitioner - provided SCCOA with in-forma pauperis papers-/-APPX.. 1./, however, . . . ...
~ Sccop dismissed | Petltloner s appeal / APPX. K / for failure to pay filing
fees, denylng informa pauperis, where petltloner s case_d;dh_ot_"rest on_
“fondamenital ceonstitutional rights /. APPX.T KT /s Petitioner petitioned--for -

oo rehepriny / APPX, L /. ut’ was_denied / APPX. D M /. The petl tioner seeks a writ

of certlorarl to review that decision.

e e e e ARGUMENT - e e
I ~The Court of Appeals should have held that in forma pauperls is

granted, Martin v. State, 321 SC 5:53, 471 SE2d 1% (1995), and

T UYéversed or modifiéd the Administrative Law Court™ decisionsz—-- -

Certiorarl / Page 1-0£-10




Affidavit or Declaraticn

| COMES NOW, Robert Wazney., Captxve. Appellant., who after being duly sworn

deposes and states: I
T T I Y am Rebert Wifnéy“; 1 "purchased and cwn a 13 inch™ t’el‘evision’“(“rv)"“]""’“"”
——— — - -~ APPXl._ A / which _was_‘stolen_bym,the_,South .Carolina. Department of Corrections = _

(SCDC)s the - Respondent above. Also, all of the teleVisions cables and
'~ commectors were stolen by the SCDC, / APPX. B /. I teported the stolen
——— propecty - to the SCOC—/ APPX. € / pursuant-to their -grievance -policy *0P-= - -
_22.03.8', but the procedure for challenging the deprivation dose mot satisfy

the |[requirements of procedural Gue process. S0 1 filed an appeal with the
~ “South Carclina Administrative Law Court (ALC) / APfX. D / “The ALC overlooked ~
. -——_.._the.|language .of my appeal, see APPX. D, near.top of . page:_ . _ ... . ... .. __._

" ... A general statement of the grounds for appeal is ... IN
I \JIOLATION OF procedural guarantee of the due process clause, SC
oot toeeefees o CONST Art. I §- 3. U.S. Constitution Amendment- 14--+<« (SCDC)-has—-—-—
h _imposed atypical and significant hardship beyond ordinary incident i

of pnson life in where SCDC has failed to prov;de peucdepnvauon

I “”remdy .e o Tt T T - T -
. and oyg;looﬂke_d_t._he lahguage of my grievance / APPX. C, middle of page /:
Tt ol = T L, I camot access my KIOSK Reguests Inbox-and thereby -cannot - -
___provide a_KIOSK reference number. " e

" and|dismissed the case based on the language, and evidence, it overlooked / =~
w-- —--- - APPX|.- E-/ pursuant Slezak, -omitting--the overlooked. -language -in. its opinion, .

__See APPX. E, p.2 paragraphs 2 and 3):

oo el skl the ‘inmate’s” grievance does not “implicate astate created- o - -

_liberty or property interest ... due process claim does not arise -

unless or until the state falls or refuses to provx,de a suitable
o i - post deprivation remedy. .- T

fexixiiledyBRXER Certiorari / Page 2-of—f"o*




So, I filed an appeal with South Carolina Court of Appeals (ScCCad) /
APPX | F /, but SCCOA dismissed my appeal because in forma pavperis is denied

in where SCCOA believes my in forma pauperis request does mot rest on a
furdamental coeastitutional rights / aPPX. G /.

Analysis

Establishment of a Fundamental Constitutional Right.

I purchased the TV on the canteen / APPX. A /, and the TV is listed as
authorized property for inmates under SCDC Poliéy oP - 22.03.8. I have a right
to use my TV in the mamner I see fit without governwent interference. This
demonstrates that I have a protectable interest of liberty or property .

Once I discovered ay property vas stolen, I immediately sent a KIOSK
aint ( infozmai resolution) to Security. However, with the KIOSK being

cticnal in where I could not access 'inbox* section, I filed a grievance
nt SCDC Policy OP-22.03.7 ('used for the resolution of all property
rsement claims"), but the grievance could not be processed without a ‘

« The grievance process thereby does not provide for remedy of

to provide suitable postdeprivation remedy and does not satisfy the
requirements of procedural due process. The written policies are in place,
however , they just could not be implemented due to the disfunction of the SDDC
KIOSK. This was explained to many of SCDC staff without avail. ‘

I also tried to remedy the stolen property through a 'tort claim' mailed
to the South Carolina Insurance Reser¥Ye Fund, but it wént unanswvered and I was
left|with no way to remedy wmy stolen property. ‘

Property interests are protected by the Due Process Clause. "... nor
shall any State deprive any person of life, liberty, or property without due
process of law" U.S Const. amend. XIV §1

Certiorari / Page 3-of- /J
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| Property ‘interests .subject to protection under the Due Process Clause _

rather, they are created and their
e e e e e e |

sions are defined by existing rules or understandings that stem from ;an

endent -source-such as. state.-law=rules worw-uhders.tandi,ngs,,._t hat s ecure-

not created by the Constitution;

un beneflts and that su,_.)port clalnu: of entlt:lement to- those enefits.

of Castle Rock, Colo V. Gonzales

545 US /48, 125 S.Ct.

2796 (2005)
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._James Academ! of Epcellence v. _Qggggg_s_:c_eg_ggynty School Dist, Two, 376

T e e i e o -

)3, 657 SE2d 469 (2008)
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Un i te
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Black
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. _pgst,aie_pxiva_t ion_remedy, Also.

"!egrlvatlon remedj for the ‘loss is available. Hudson v
~Vukadinov-ich -v.-Zentz,- 995-F-.2d-750- (—7th cir. )~

tdeprivation. remedy, _which manifests a due process violation.

1(_.,n1f—1c—:an~t—-hardsh»llp—on‘ an~1nma-te~—-1n-~r:elatlon -to -the- ordlnary7-~1nc1dents of
such as the SCDC.

n life Aan ayency, v1olates the Due Process Clause of

ourteenth Amendment when a state employee negllgently deprives an inmate

broperty — provided T the TState T does riot Tmake —available “a  meaningful

an _unauthorized, intentional dJeprivation  of

‘violates due if no meaningyful

468 US

employe process

_Palmer,

PG

Here, the S4C has mlbhandled my prob)erty in a grossly negllgent manner,

208 and my gyrievance. clearly

1_m)Allcates a State created liberty or

pérty interest "and implicates the ~SCDC's failure —to provide a “suitable -

e e e e |

Due froc,ess violations are protected under the Due Process Clause of the

.1 States Constitution Amendment 14. A fundamental constitutional right J.s

g-ht———rwhrlc-h- ~has-been- -found to-be protected-under - the-Due _Process.--Clause..—.—

2019) Hence, the basis of my claim is a

E‘undarm—:-ntal Constltutlonal nght guaranteed

—const

Fundc

to me by the United States

it uich Ameridnent 14.

amental Constitut 1ona 1R ight established.

/
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In an ALC contested case, all parties must be afforded an opportunity to

ard, the record of a contested case must include a statement of matters

ial noticed, and finding of fact must be based exclusively on the

nce-and on -matters officiallj~noticedrwscvOode~Sectf~l—23—320(A),—(G)&qu—wwww

A flngl decision shall 1nclude flndlngs of fact and conclu51ons of law,
dtely stated. Flndlngs of fact shall bé.accomydniéd by a concise ;;d_
c1t”statement”of‘the’underlylng facts supporting the findings, and if'a "
submitted proposeti findings of fact, the decision shall include a rulipng =
1-23-350.

the "ALC Judye made an error of law 1n ‘where he overlooked the

each proyosed finmdiny. SC Cocke Sect.
" Here,

Had- factua]. -or---legal -matter- included -on- “the —face- -0of--the-—yrievance-——----

atlng my 1nab111ty to access the KIOSK to. obtaln and prov1de the SCDC the

d KIOSK number for the grievance to grooess ("I cannot access my KIOSK

é§t§”Iﬁbéx_fhéfébywcﬁhﬁﬁt‘prOViaé'é’KIOSK“EéféréhCé'ﬁUmbéf")“ZLQPPXI"C“VT“"N_""_

without it. meaninyful postdeprivation remedy for the loss of my property .

o

- judye's -final-decision, where he- failed-to effxc&allfAnotice-thesemﬁaetsr~—~ﬂ~"w

lavailable ("SCDC has failed to provide postdeprivation remedy for Robert

/'s claim concerning the taking of his private property") / APPX. D / )

llearly errcneous 'in view of the rellable, probatlve, and substantlal

e

evidence on the whole record. All clearly appear on the face of the record,

/ BPPX. C, D, E /o 7

_The_ ALC._has_committed a _substantial_ error of ‘law which_has ,c;@gggvgd~ o

antial or material ham of an irreparable nature, and has resulted in; a

Fest injustice to the Plaintiff. The ALC decision is a departure from the
tial reyuirements-of-law causirgvavmiscarriage»onjusticeu-f»»-

5outh Carollna Court Of Apgeals.

my__in. formd _pauperis_reyuest. betause it _did not rest_on a

mental constitutional right, SCCOA is in error tecause, under the Due

L ss éiéﬁse,zﬁ;_protected liberty or property interest and the SCDC's

rement--to provide -a suttable»postdepfivatlonmrenedyy~ifk—awfunddmental»wv~w

itutional right, that rlght was denied and the in forma pauperis reguest

PR,

should have been granted. and the SCCOA appeal should not have been dismissed-
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, 340 sc 231,

“'v. Gatawba Ins.

“or‘e_,udlce of the petitioner.”

Afindl

..susce

280

whict

_As noted above, it is clear the ALC Judye commltted_ an error of law

affected his findinygs of fact leadmg to an erroneocus conclus:.cn to the

ngs of fact have the same force and effect as a verdlct of a jux.y and

will { ot be reversed upon appeal unless the court commltted sowe ecrror of law

ptible of the ogposite conclusicn ,_cnly. Townes Assoc., Ltd. v

Gﬁglwi_il_e, 266 SC 81, 22y SE2d 773 (1976);. Midland Guardian Co. V
) BC 563, 314 SE2d 26 (Ct.App.1984);
78,-500 SE2d- 496 (Ct.App. 1998); State Farm Mut.
530 SE2d 896 (Ct.App.2000);
i fornia, 342 SC 152, 536 SE2d 376 (Ct.Apw.2000);
‘Co., 342 SC 526, 537°SE2d 533 (Ct:Agp:

+tOwners Ins. Co., 660 SE2d 271 (S.C.Ct.App. 2008).

Thack L,

Auto Owners Ins. Co. v. Lanyford, 330

Auto. 2 Ins. CO. . N..

of
Auto Now Acceptance Corp.
-2000); Smith v. -

Gordon V. Colonial Ins. Co.

A 9eneral presum,_)tlon that Adninistrative Law Court correctly dec1des

l,nes Lions of state law is inapplicable where such court's stat—law ruling is

plainly- wEony . presumption reflects judyment as to-utility of. rev1ew1ng court... .

_decisions on issues of state law in most cases,

not bellef that Courts of

Appeals have some natural advantage in this domain. See, €aiyo s Grlffln Ve

Bryant, 56 F.4th 328 (4th Cir. 2022)(Record left unresolved issues~of material-- -

fact| in where procedures for brinyiny yrievance were unavailable.).

The Court of Aogeal standard of review for cases decided by the ALC is
set

confined to the record. The court may not substitute it's _,udgment

4 of.the evidence on yuestions of fact. The_ court of appeals may

reverse or modify the decision if the substantive rights of the
petitioner' have been prejudiced because of the finding,

- conclusion, -or decision-is: - - - - - e o

Certiorari ~/ "Page 6-0f-7¢ - o

- The review. of the adninistrative law _Judge's order must be

"Teadiny to an &rronéous conclusion or unless the evidence ~is - reasonably - -----

City of

_.Calcutt. - -

‘for the judgyement of the administrative law Judge as to the weight— - -~ -

--In- an- actloﬁ"; at law tried. by. the. court . without a _,ury,_,the Judge's . .

forth in section 1-23-610(B) of the South Carolina Code, which provides: .




SC Cgde Ann.. § 1-23-610(B)(Supp.2011).

3-510(B),_should have reversed or modified the ALC decision in where the

(a) in violation of constitutional or statutory provisions,

vieoe - (p)-in-excess of the-statutory authority-of.the agency: -. . ..

(c) ‘made upon unlawful procedure.

(a) affected by other error of law;
“(e) clearly erroneous in view of the reliable,  probative;—and————

__substantial evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of

dlscretlon or clearly unwarranted exercise of discretion. =

“The ™ Cour't of “Appeals;™ "in applying~ “the - provisions——of—-Code Sects———

substiantive rights' of the petitioner have been prejudiced in light of the ALC

Jud we
e e e ————— _.a nd, J—
o £ unda

Y _—— - =

_Erie

TTcertiorari Review. - 77 -y

correlct substantial errors of law aparent on the re Gord that adversely affect

- _patefial- rights, Seales v. Boston- Housing Authority,—-40 N.E.3d-1046-(2015). ——

's error of law. Instead, the Court of Appeals failed to see the error
nade -error. -itself by-denyiny-- in- forma-. pauperis..under - the belief -no .. |

mental error of law has occurred

The relief -sought in an action in the nature of certioroari is to

R. Co. v. Collins, 253 US 77 (1920), and is used to inguire whether the

T reyul

or Ul’

infegior tribunal has failed to proceed accordlng to the essentlal

17 S6.2d 114 (1943)..

-—- -~ petitioner. -American-v. Dept.-of Central Myt., 288-I1l.App.3d-/0l, . Osborne v.. ... -

San Dieyo Land & Town Co. _of Malne, 178 us 22 (A blll of rev1ew w1ll lle for

rements of the law. “Janet“Realtj“Corp‘."v‘."“Hoffman" 's, Inc.y 154 Fla. 144~ o

A writ of certiorari should not issue where it would ot.erate 1na4u1tdb11

Justly. or in the absence of a substantial injury or injustice to the

errogs in a decree that are apparent on the fact of the cecord )

Certiorari / Page 7-of- /@




e gudicial~ review ~of “ALC-decisions -are --to--be-appealed-to -the- South———-—
___Carollina Cowrt of Apgeal. SC Code Sect. 610(A)(1). Petitioner seeks to have

reviewed a decision of the the South Carolina Court of Apéeal. Therefreom,

" this |petition is presented under and pursuant to Rule 242 of the S.C.
-~ - - --- Appellate. Court Rules. . - e S —
; . Th:.s petxtlon 1s acoompamed ty a certified transcr:ipt of the record of '

the proceedmgs. mcludmg the ‘decision petltzoner seeks to have rev1ewed /

e e v 4o 525-‘ _/( U SN .- e e e _;.__ e et i o s e
| _On_the above facts the Administrative Law Court was presented with the

follcwmg point of law: Violation of United States Constitution Fourteenth
“Amengiment Due Process. On this point of law the SC Couft of Appeal rendered ~

———-- --the-following decision:’ Dismissed, -in..where. _in_.forma _paperis is denied. for
fall ire to rest upon a statute or a fundamental rzght That same point of law »
}volved in the case of Martin.v. State, 321 SC 533, 471 SEZd 134 (1995).

777777 decided by “theSouth” ‘Caroli ina- ‘Supreme- -Court.- The ~facts -involved -in--the—— — -
- __last-mentioned case were as follows: “[W]here certa:m ﬁmdamentgl r19ht§ are

mvo ed, the Constitution requires that an indigent be allowed access to the
_ i dour s. Compare Boddie v. Comnecticut, 401 US 371, 91 S.Ct. 780, 28 L.Ed-2d " ~7~
o113 1971)- ... -and-Smith v. Bennett,.365_US 708,..8 S.Ct. 895, 6 L.Ed.2d 39 _
" "(1961) ... with Ortwein v. Schwabp 410 s 656, 93 S.Ct. 1172. 35 L.Ed.2d 572
' 11?3:7_) ..‘:“éhd United States v. Kcas, 409 US 434, 93 S.Ct. 631, 3d L.Ed.2d 626
s (1978) ve i ‘and see ' ns1l -"The examples given are not -exhaustive- but-a&e - —
_iliu trat:.ons of when a motion to proceed in forma pauperxe must be granted by

e. Other statutory exceptions and other fundamental rlghts may require

‘the aiver of flllng fees for 1ndlgents

reviewed, is in dlrect canflict with the above-mentloned dec131on of the
ww—wwm“sup;me C;aurt of South Carolma. ‘Because of the reasons and authorities set
“f;‘ ““““““““ farth above, it is believed- that -the -decision--sought--to -be-reviewed -is- . —
. erxroneous and that the conflicting decmlon of 'the Sauth Carolma Supreme
Courft, is correct and should be apg.roved by this ccurt as the cent‘rolllng_ia_w”_'—mm
["__“__‘ - Lfat“the State ‘of South Carolma- S o s e
‘- e
I “Certiorari / Paye 8~of-jo - T T T




In short, the ALC making error of law by overlookiry the facts resulted

in it's decision to remove it's jurisdiction in it's presuming there was no

" state
.. ___created liberty interest and the ALC had juri sdiction_the. entire time. The ALC
had jurisdiction the entire time because the petitioner's proyerty was stolen

ar;d "the SCDC falled to prov1de meanmg ful postdeprlvatlon remedy for the loss.

“This -}

__record.

have denied in forma pauperis and dismissed the case.” S T T
cveomeee... :-|The Courts.below are in.error. ... . ... .. ... . - e
o - oNeLost~w

for writ of certiorari.

- -November-JO , 20235~ - -

he reasons stated, the petltloner asks the court to yrant the petition

|I._ declare . under penalty. of -perjufy that the_ foregyoiny is true and

correct .

‘created liberty “interest implicated, where 'in fact, there ‘is—a state
is -a prima facie--case,-all--of the -inyredients--are-on-the -face of-the-——---—-—

If the SCCOA wculd have notlced the fundamental rlght, thej would not

: A\Y
i b . . ... GlOBwy. ONWest. ... . .
' Bennettsvi lle, SC 29512
- ) ~ 803-896-4958
- e cértiBEam '/ Ppage 9%of-10
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- - T T CERTIFICATE OF SERVICE —— - ——— "~
The unders:.gned hereby certifies that true and correct copies of the
forecong 'PETITION FOR WRIT OF CERTIORARI and attached APPENDIX were sexrved on

~omalle

_postage prepaid addressed o the fol;wlng addres(es) o thz.s Gay:

{parties to- this -action- by placing-copy of the-same .in the .U.S.. Mal.L_._____

I declare under penalty of per]urj

that the foregomg is t:rue and

T 7777 correct. T e - o

Office of Genearal Caunsel

S.C. Dept. of Corrections o N S
B PO Bobx 21787 - T e s e
. . Oolumbia, SC 2921 .
CT T T November 707, 2023: B T T
o I “ABemetts“\;ﬁfé-,';Swéu2‘§54f2",hw - -
- e m - e - --Petitiocner,pro se- e
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