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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Per our conversation this afternoon, attached please find a copy of Judge Lydon’s Opinion and Order
remanding this case back to state court. As | indicated, the federal court docket indicates this
document was sent only to the Richland County Clerk of Court and not to the Court of Appeals.

Respectfully,
Matt

From: Matthew G. Gerrald

Sent: Tuesday, November 7, 2023 1:45 PM

To: ctappfilings@sccourts.org

Cc: wes@wesleyfew.com; Curtis Dowling <Curtis@basjlaw.com>
Subject: Saunders v. BYX et al. | 2023-000788

Dear Sir or Madam:

Pursuant to Section (b)(2) of Supreme Court Order No. 2022-05-06-03 (Methods of Electronic Filing
and Service Under Rule 262 of the South Carolina Appellate Court Rules (As Amended May 6, 2022)),
attached please find Respondent’s Motion to Dismiss Appeal and a Proof of Service in the above-
referenced matter. The originals of these documents are being mailed to the court today. Please let
us know if you need any additional information in connection with the filing of these documents.

Respectfully,
Matt

Matthew G. Gerrald
Attorney at Law
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A TRUE COPY

ATTEST: ROBIN L. BLUME, CLERK

IN THE UNITED STATES DISTRICT COURT MQ
DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION
Logan Saunders, C/A No. 3:23-cv-2413-SAL
Plaintiff,
V. OPINION AND ORDER

Beta Upsilon Chi Fraternity, Inc. aka Beta
Upsilon Chi; Michael Vinzani; Graham
Harmon; Walker Wood,

Defendants.

This matter is before the court on Plaintiff Logan Saunders’ motion to remand, ECF No.
12. For the reasons below, the court grants the motion and is thus without jurisdiction to consider
defendant Beta Upsilon Chi Fraternity, Inc. aka Beta Upsilon Chi’s (the “Fraternity Corporation™)
partial motion to dismiss. [ECF No. 7.]

BACKGROUND AND PROCEDURAL HISTORY

The Fraternity Corporation is a national organization incorporated in Texas. [ECF No. 1-
1 at4.] At all times relevant to this action, the Fraternity Corporation operated a local chapter at
the University of South Carolina. /d. Saunders, a former member of the chapter, alleges individual
defendants Michael Vinzani, Graham Harmon, and Walker Wood—all citizens of South
Carolina—falsely accused him of sexual misconduct beginning in December 2017. Id. at 4-10.
Saunders, also a citizen of South Carolina, filed claims in state court against the individuals for
defamation, intentional infliction of emotional distress, and civil conspiracy on July 15, 2021. Id.
at 3—14. Saunders also sued the Fraternity Corporation for negligently investigating the allegations
and for invasion of privacy. Id. at 10-14. He requested damages and injunctive relief against all

defendants. Id. at 15-16.
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On July 2, 2023, the Fraternity Corporation removed the case to federal court, claiming
diversity jurisdiction. [ECF No. 1.] It later moved to dismiss as time-barred Saunders’ claims for
negligence and invasion of privacy. [ECF No. 7.] On July 6, 2023, Saunders moved to remand
the action to state court, arguing the Fraternity Corporation did not timely remove the action and,
in any event, the court lacks subject matter jurisdiction. [ECF No. 12.] The Fraternity Corporation
opposed the motion, and Saunders filed a reply. [ECF Nos. 17-18.] The matter is thus fully
briefed and ripe for review.

LEGAL STANDARD

“‘[Flederal courts are courts of limited jurisdiction,” constrained to exercise only the
authority conferred by Article III of the Constitution and affirmatively granted by federal statute.”
In re Bulldog Trucking, Inc., 147 ¥.3d 347, 352 (4th Cir. 1998) (quoting Owen Equip. and Erection
Co. v. Kroger, 437 U.S. 365, 374 (1978)). Under 28 U.S.C. § 1441, federal district courts may
hear certain cases which defendants remove from state courts. A defendant seeking removal must
file a notice within 30 days of receiving the initial pleading, see § 1446(b)(1), and must prove the
federal court has original jurisdiction over the matter. See Mulcahey v. Columbia Organic
Chemicals Co.,29 F.3d 148, 151 (4th Cir. 1994); see also § 1441(a). Where, as here, the defendant
claims diversity jurisdiction, it must show the removed action is between citizens of different states
and that the amount in controversy exceeds $75,000. See § 1332(a)(1). Complete diversity is
required for federal jurisdiction, meaning each defendant must be a citizen of a different state from
each plaintiff. See Strawbridge v. Curtiss, 3 Cranch 267 (1806).

If a plaintiff detects a defect in a defendant’s notice of removal, the plaintiff may move to
remand the case to state court under 28 U.S.C. § 1447(c). The court can remand based on

procedural defects raised by the plaintiff within 30 days of the removal notice, and it must remand
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if the court appears to lack subject matter jurisdiction at any time. The district court must be
mindful of the “significant federalism concerns” implicated by removal questions, see Mulcahey,
29 F.3d at 151, and should “resolve all doubts about the propriety of removal in favor of retained
state court jurisdiction.” Marshall v. Manville Sales Corp., 6 F.3d 229, 232 (4th Cir. 1993).
DISCUSSION

Saunders moves to remand this action to state court on two grounds. First, he argues the
Fraternity Corporation filed its notice of removal after the 30-day window prescribed in 28 U.S.C.
§ 1446(b)(1). [ECF No. 12 at4-5.] The Fraternity Corporation refutes this argument, claiming it
was not properly served at the time Saunders filed his initial pleadings in July 2021. [ECF No. 17
at 3—4.] Second, Saunders claims this court lacks subject matter jurisdiction over the action. [ECF
No. 12 at 5-7.] He argues complete diversity is lacking because defendants Vinzani, Harmon, and
Wood are citizens of South Carolina, as is Saunders. /d. The Fraternity Corporation does not
contest the citizenship of the nondiverse defendants and instead asks the court to retain diversity
jurisdiction based on a fraudulent joinder theory or on the nominal party exception. [ECF No. 17
at 6-10.] It argues complete diversity exists because (1) Saunders joined the nondiverse
defendants only to defeat federal jurisdiction and, relatedly, (2) those defendants lack a legitimate
stake in the outcome. Id.

The court begins with the threshold jurisdictional question.
L. Fraudulent Joinder Theory

Under the fraudulent joinder doctrine, federal courts are permitted to “disregard, for
jurisdictional purposes, the citizenship of certain nondiverse defendants, assume jurisdiction over
a case, dismiss the nondiverse defendants, and thereby retain jurisdiction.” Mayes v. Rapoport,
198 F.3d 457, 461 (4th Cir. 1999). A defendant seeking to establish fraudulent joinder bears a
heavy burden. See Hartley v. CSX Transp., Inc., 187 F.3d 422, 424 (4th Cir. 1999). It must

3
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demonstrate either “outright fraud in the plaintiff’s pleading of jurisdictional facts” or that “there
is no possibility that the plaintiff would be able to establish a cause of action against the in-state
defendant in state court.” Id. (quoting Marshall v. Manville Sales Corp., 6 F.3d 229, 232 (4th Cir.
1993)) (emphasis in original). The court must construe all issues of law and fact in the plaintiff’s
favor. Id. “This standard is even more favorable to the plaintiff than the standard for ruling on a
motion to dismiss under Fed. R. Civ. P. 12(b)(6).” Id. The court must remand the action if it
detects even a “glimmer of hope” that Saunders will succeed against the in-state defendants. Id.
at 426.

The Fraternity Corporation does not allege any bad faith in the pleadings, so the court’s
inquiry is limited to whether Saunders has any possibility of recovering against defendants
Vinzani, Harmon, and Wood. The Fraternity Corporation argues Saunders cannot possibly
establish a claim against the South Carolina defendants because all claims directed at them—
including for defamation, intentional infliction of emotional distress, civil conspiracy, and
injunctive relief—are time-barred. [ECF No. 17 at 6-9.] Under the demanding standard outlined
above, the court finds the Fraternity Corporation has not carried the burden of demonstrating
fraudulent joinder.

The court cannot say Saunders does not have a “glimmer of hope” in at least his claim for
defamation. The Fraternity Corporation argues Saunders’ defamation claims are barred under the
applicable two-year statute of limitations. [ECF No. 17 at 7 (citing S.C. Code Ann. § 15-3-550).]
Specifically, it claims the limitations period began when the defamatory statements were made.
1d. (quoting Harris v. Tietex Int’l, Ltd., 790 S.E.2d 411, 416 (S.C. Ct. App. 2016)). The Fraternity
Corporation points to the complaint, which alleges the nondiverse defendants began to make false
statements about Saunders in December 2017. [ECF No. 1-1 at 3.] According to the Corporation,

the statutory period lapsed two years later, in December 2019. [ECF No. 17 at 7.] Thus, it argues,
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Saunders cannot establish a defamation claim against the nondiverse litigants as a matter of law.
1d.

Construing the facts and law in favor of Saunders, however, the court is not convinced the
defamation claims are conclusively time-barred. In the complaint, Saunders alleges “ongoing
defamation” by the nondiverse defendants. [ECF No. 1-1 at 5-10.] The individuals purportedly
began to defame Saunders in December 2017 and continued this conduct up until the time he filed
the action in July 2021. Id. Saunders’ complaint makes clear that the in-state defendants’ actions
were not isolated incidents. Taking his pleadings as true, the court finds it possible that the
statutory period commenced closer to the filing of the action.

As a primary matter, Saunders’ complaint does not identify the specific statements that
form the basis for his defamation claims. Generally, he alleges the in-state defendants made false
statements related to sexual harassment, assault, and misconduct by Saunders. [ECF No. 1-1 at 4—
10.] He does, however, allege the defendants made “new allegations” during an investigation into
Saunders’ fitness for chapter membership. Id. at 6. These statements purportedly concerned
Saunders’ conduct toward two distinct “accusers,” the second of which emerged sometime after
the investigation began in 2018. Id. at 5-6. It is plausible, then, that these later statements related
to separate underlying matters and constituted distinct defamatory acts. See Harris, 790 S.E.2d at
417 (finding separate statutory periods for statements regarding separate events). It is thus unclear
whether the statutory period for all statements commenced at the same time—and all lapsed in
December 2019.

Even if every alleged statement amounted to a republication of the same underlying matter,
the court cannot conclusively deem Saunders’ claims untimely. Authority exists in other

jurisdictions to support the “republication doctrine.” See Lokhova v. Halper, 995 F.3d 134, 142
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(153

(4th Cir. 2021) (surveying Virginia law). The theory instructs that “‘where the same defamer
communicates a defamatory statement on several different occasions to the same or different
audience, each of those statements constitutes a separate publication’ that resets the statute of
limitations.” /Id. (citation omitted). South Carolina courts have not squarely applied the
republication theory but have occasionally tolled the statutory period for torts that are ongoing.
See Sutton v. Catawaba Power Co., 89 S.E. 353 (S.C. 1916) (involving repeated acts of nuisance);
Stokes-Craven Holding Corp. v. Robinson, 787 S.E.2d 485, 496 (S.C. 2016) (concerning ongoing
legal malpractice). Absent controlling authority, the court will not speculate as to South Carolina’s
tolling rules for ongoing defamation. See Hartley v. CSX Transp., Inc., 187 F.3d 422, 425 (4th
Cir. 1999) (““A novel issue’ . . . cannot be the basis for finding fraudulent joinder.”).

The court notably makes no determination on the merits of Saunders’ defamation claim, or
of any others. See Hartley, 187 F.3d at 425 (instructing courts not to delve “too far” into the merits
in deciding a jurisdictional question). It simply cannot conclude Saunders does not have a
“glimmer of hope” against the South Carolina defendants. It thus rejects the Fraternity
Corporation’s fraudulent joinder argument.

IL. Nominal Party Exception

The Fraternity Corporation alternatively argues the in-state defendants are ‘“nominal
part[ies]” whose citizenship the court may disregard to find complete diversity. [ECF No. 17 at
10.] The Corporation claims the in-state defendants have “no immediately apparent stake in the
litigation” and thus will not be affected by resolution of this action “in any reasonably foreseeable
way.” Id. (quoting Hartford Fire Ins. Co. v. Harleysville Mut. Ins. Co., 736 F.3d 255, 260 (4th

Cir. 2013)).
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The court recognizes the general rule that only “real” parties in interest should be
considered in a jurisdiction inquiry. See Navarro Sav. Ass'nv. Lee, 446 U.S. 458,461 (1980) (“[A]
federal court must disregard nominal or formal parties and rest jurisdiction only upon the
citizenship of real parties to the controversy.”). Under the nominal party exception, a court may
ignore for jurisdictional purposes parties with de minimis relations to an action. Federal courts
have, for instance, applied the exception in cases involving executors, administrators, guardians,
and holders of bear title to property, who lack actual interests in litigation outcomes. See 6A
Charles A. Wright & Arthur R. Miller, Fed. Prac. & Proc. Civ. § 1556 (3d ed. 2023). “The nominal
party exception helps to preserve the adversity that is central to our system of justice[,]” Hartford,
736 F.3d at 262, by instructing court to disregard parties who act as “mere conduits” for remedies
to others. Navarro Sav. Ass'n, 446 U.S. at 465.

The court, however, does not find the nominal party exception applicable here. The in-
state defendants do not appear so tangentially related to the action as to have no “apparent stake”
in the outcome. Hartford, 736 F.3d at 260. Rather, the individual defendants’ conduct is relevant
to resolving several of Saunders’ claims. First, statements by the defendants form the basis of
Saunders’ defamation claims. [ECF No. 1-1 at 8-10.] Additionally, the in-state defendants
participated in the investigation which Saunders alleges the Fraternity Corporation mishandled.
Id. at 4-9. The individuals’ conduct is also relevant to Saunders’ claim for intentional infliction
of emotional distress. /d. at 12. In sum, the nondiverse litigants are not marginally related to the

action.

Importantly, the in-state defendants may also be affected by the action in a “foreseeable
way.” The requested injunctive relief, for one thing, names the individual defendants and asks the

court to enjoin them from defaming Saunders. [ECF 1-1 at 15.] And Saunders requests damages
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which the Fraternity Corporation itself claims exceed $75,000—based, in part, on judgments that
Saunders previously obtained against individual actors. [ECF No. 1 at 4-6.] It is foreseeable that
Saunders could answer for some of the total amount. All considered, Vinzani, Harmon, and Wood
are not nominal parties to the action. The court thus rejects the Fraternity Corporation’s arguments
that the in-state defendants should be disregarded for jurisdictional purposes.

The court therefore finds that complete diversity does not exist in the action. Accordingly,
it does not reach Saunders’ arguments regarding the timeliness of removal, nor consider the
Fraternity Corporation’s motion to dismiss.

CONCLUSION

For the reasons set forth above, Saunders’ motion to remand, ECF No. 12, is GRANTED.
The court remands the matter to the Court of Common Pleas of Common Pleas for Richland
County, South Carolina. The court is without jurisdiction to rule on the Fraternity Corporation’s

partial motion to dismiss or for partial judgment on the pleadings, ECF No. 7.

IT IS SO ORDERED.
Shoe K. B fpe
November 6, 2023 Sherri A. Lydon
Columbia, South Carolina United States District Judge
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