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" The Respondent’s undersigned counsel respectfully brings the Court’s attention to the following typographical
Appellant “James

errors which appear in the caption of the order it issued July 5, 2013 in the instant matter:

Hartmant,” #219770, whose name appears on the first page of the Court’s July 5, 2013 order, is actually named
“James Hartman;” Appellant “Isaace Richardson,” #232574, whose name also appears on the order’s first page, is
actually named “Isaac Richardson;” Appellant “Larry McCam,” #282972, whose name appears on the order’s
second page, is actually named “Larry McClam;” and Appellant “Charlse Graham,” #294453, whose name appears
on the order’s third page, is actually named “Charles Graham.”

undersigned counsel for their instant motion reflects corrections to these typographical errors.
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RESPONDENT’S MOTION FOR A 30-DAY PERIOD OF TIME BY
WHICH IT MAY FILE A MOTION TO STRIKE ITEMS FROM THE
DESIGNATION OF MATTER TO BE INCLUDED IN THE RECORD ON
APPEAL FILED BY APPELLANTS’ COUNSEL IN EARLY FEBRUARY 2013

L. RELEVANT CHRONOLOGY

By an order filed January 11, 2013, this Court observed and directed as follows:

On July 23, 2012, this Court remanded this consolidated appeal to the
Administrative Law Court (ALC). On remand, the ALC issued a Second
Amended Order. Appellants subsequently filed a notice of appeal from
the amended order.

Appellants have now filed a motion requesting leave to amend their initial
brief in order to reference the ALC’s amended order. Appellants’ motion
is granted. Within thirty days, Appellants shall serve and file their
amended initial brief and designation of matter.

By the terms of the Court’s above-quoted order, the Appellants’ Amended Initial Brief
and Designation of Matter were due on Monday, February 11, 2013.

On February 11, 2013, the Respondent’s undersigned counsel received from Appellants’
counsel the following filings: the Appellants’ Amended Initial Brief and the Appellant’s
Designation of Matter to be included in the Record on Appeal. These two (2) filings from the
Appellants’ counsel were dated February 8, 2013.

The Respondent’s undersigned counsel, by virtue of their receipt of the Appellants’
Amended Initial Brief and Designation of Matter on February 11, 2013, originally confronted a
deadline of Wednesday, March 13, 2013 to file the Respondent’s Initial Brief and Designation of
Matter to be included in the Record on Appeal.

However, before they could file a motion to exclude some of the items identified in the

February 8, 2013 Designation of Matter submitted by Appellant’s counsel, the Respondent’s
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undersigned counsel received from the Appellants’ counsel a motion dated February 19, 2013
and entitled “Appellants’ Motion to Abbreviate Record on Appeal.” The Respondent’s
undersigned counsel received the “Appellants’ Motion to Abbreviate Record on Appeal,” its
supporting memorandum, and its supporting affidavit on February 21, 2013.

By his motion, Appellants’ counsel advocated as follows (p. 4):

COMES NOW, Appellants by counsel, who respectfully request that the
Court issue an order allowing the parties to designate for the Record on
Appeal representative samples of Appellants’ grievance documents,
instead of designating all such documents of over 3000 pages.

Appellants further request the Court to order that the ALC record, which
includes all grievance documents, to be made a part of the Court of
Appeals Record on Appeal, without the parties having to copy and
physically include all such documents in their designated portions of that
Record.

In the memorandum he submitted in support of the “Appellants’ Motion to Abbreviate

Record on Appeal” (p. 10, 4 (b) and (c)), Appellants’ counsel also sought the following relief:
That the Court order the ALC record, which includes all inmates’
grievance documents, to be made part of the Court of Appeals’ Record on
Appeal, without the parties having to copy and physically include all
inmates’ grievance documents in their designation portion of the Record.

By a March 13, 2013 filing, the Respondent, by and through its undersigned counsel,
moved this Court to issue an order by which it compelled the Appellants and their counsel to
clearly identify the material described within the “Appellants’ Motion to Abbreviate Record on
Appeal.” By the same filing, the Respondent moved this Court to hold the timelines associated
with the parties’ briefing in abeyance until this Court could resolve the issues concerning the
composition of the Record on Appeal in the instant matter.

By a filing dated March 23, 2013, Appellants’ counsel filed a return in opposition to the

Respondent’s March 13, 2013 motion to compel clarification.
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By an order filed July 5, 2013, this Court denied the “Appellants’ Motion to Abbreviate
Record on Appeal” filed by Appellants’ counsel in late February 2013. As a consequence of
denying the “Appellants’ Motion to Abbreviate Record on Appeal,” this Court determined that it
did not need to consider the Respondent’s March 13, 2013 motion to compel clarification.

The Respondent’s undersigned counsel have received no subsequent filings from
Appellants’ counsel since the Court’s issued its July 5, 2013 order.

IL. RESPONDENT’S MOTION

Thus, in light of the above-provided chronology, the Respondent’s undersigned counsel
respectfully move this Court to allow them 30 days in which to file a motion to strike items listed
by the Appellants’ counsel in the original Designation of Matter to be included in the Record on
Appeal he filed in early February 2013.

A. PROVISIONS OF SCACR 209 AND 210

SCACR 209 is entitled “Designation of Matter to be included in the Record on Appeal.
SCACR 209(a), which is entitled “Time to Serve and File,” provides as follows:

At the same time a party serves his initial brief(s) under [SCACR] 208, to
include a reply brief, he shall also serve on all parties to the appeal a
Designation of Matter to be Included in the Record on Appeal which shall
set forth with specificity those parts of the transcript, pleadings,
orders, exhibits, or other materials which he proposes to include in
the record on appeal. [emphasis supplied].

SCACR 209(b), which is entitled “Content,” further provides as follows:

The Designation must clearly identify what the party desires to have
included in the Record on Appeal, and the Designation may only
propose to include portions of the transcript, pleadings, orders,
exhibits, or other materials which may be properly included in the
Record on Appeal. [See (SCACR) 210(c)]. [emphasis supplied].

In pertinent part, SCACR 210(c) provides that “[t]he Record shall net ... include matter

which was not presented to the lower court or tribunal.” [emphasis supplied].
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B. GROUNDS FOR MOTION

Within the original Designation of Matter he filed in early February 2013, Appellants’
counsel identified 44 items for inclusion in the Record in this matter, and the Respondent’s
undersigned counsel respectfully submits that a significant number of these items should not be
included in the Record for the instant matter.

In the memorandum he submitted in support of the “Appellants’ Motion to Abbreviate
Record on Appeal” (pp. 8 — 9, 9 3 — 6) in late February 2013, Appellants’ counsel stated as
follows:

For the most part, these issues are based on at least three types of
documents in the ALC record: (a) grievance documents for all 197
inmates, totaling over 3000 pages; (b) two certificates of service covering
some 178 inmate grievance filings in September 2004, totaling 4 pages;
(c) and two spreadsheets covering inmate file dates and work dates,
totaling 30-35 pages each.

In order to protect their interests, and out of any abundance of caution,
inmates designated on February 8, 2013 approximately 3800 pages in
documents for the Record on Appeal. The great majority of these are
grievance documents for all 197 inmates. [emphasis supplied].

However, Appellants’ counsel identified a significant number of items within the
Designation of Matter he filed in early February 2013 which simply did not appear “in the ALC
record” as described in the above-provided passage from the memorandum he submitted in
support of the “Appellants’ Motion to Abbreviate Record on Appeal.” In late May 2011,
Appellants’ counsel moved the ALC to supplement the record before it by adding a substantial

amount of material. The ALC, by a written order issued August 5, 2011, denied the motion filed

by Appellants’ counsel in late May 2011.
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Notwithstanding the ALC’s order or, for that matter, the provisions of SCACR 209(b)
and SCACR 201(c), Appellants’ counsel, by the Designation of Matter he filed in early February
2013, still sought to include in the Record before this Court a significant number of items that the
ALC excluded from the record it considered. For the sake of clarity, Appellants’ counsel did not
indicate in any of the multiple Notices of Appeal he has filed to date in this matter (i.e. notices
dated March 29, 2012, June 15, 2012, and August 22, 2012) that the Appellants challenged any
component of the written order issued by the ALC on August 5, 2011.

Therefore, the Respondent’s undersigned counsel respectfully submits that they still
cannot prepare a cogent and meaningful initial brief on the Respondent’s behalf in light of the
uncertainty that they respectfully submit is still associated with the contents of the Record in this
matter. Additionally, the Respondent’s undersigned counsel anticipates the possibility that
Appellants’ counsel may be compelled, once the issues associated with the Record in this
consolidated appeal are resolved, to prepare and file another amended initial brief.

C. CONCLUSION

Accordingly, the Respondent’s undersigned counsel respectfully move the Court to allow
them 30 days in which they may file a motion to strike items listed within the Designation of
Matter to be Included in the Record on Appeal filed by Appellants’ counsel in early February

2013.
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Columbia, South Carolina
July 23,2013

RESPECT LY SUBMITTED,

T

Lake’E. Summers

Katherine A. Phillips

Malone, Thompson, Summers & Ott LLC
339 Heyward Street, Suite 200

Columbia, South Carolina 29201

Office: (803) 254-3300
Fax: (803) 254-0309
E-mail: summers@mtsolawfirm.com

phillips@mtsolawfirm.com

Counsel for Respondent
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PROOF OF SERVICE

I certify that I have served the RESPONDENT’S MOTION FOR A 30-DAY PERIOD OF
TIME BY WHICH IT MAY FILE A MOTION TO STRIKE ITEMS FROM THE
DESIGNATION OF MATTER TO BE INCLUDED IN THE RECORD ON APPEAL
FILED BY APPELLANTS’ COUNSEL IN EARLY FEBRUARY 2013 upon the above-
named Appellants by mailing a copy of their counsel, first class postage pre-paid, at the
following address:

Douglas H. Westbrook, Esquire
Attorney at Law
23 Broad Street
Charleston, South £arolina 29401

July 23,2013

LAKE E. SUMMERS
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