From: Kathleen Bearden

To: Court Of Appeals Filings

Cc: Fred Kuhn; Thayer Rivers

Subject: APPELLATE CASE NUMBER: 2023-001278
Date: Thursday, November 16, 2023 4:38:10 PM
Attachments: WATKINS INITIAL BRIEF.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon:

Attached please find our Initial Brief and Designation of Matter to be
Included in the Record on Appeal in the above matter.
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STATEMENT OF ISSUES ON APPEAL

DOES THE EVIDENCE TAKEN AS A WHOLE SUPPORT
THE TRIAL JUDGE’S DECISION THAT THE DEFENDANT
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HAD OWNED THE PREMISES IN QUESTION AS FAR
BACK AS 19337
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OWNERSHIP AGAINST ANY OTHERS?
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STATEMENT OF THE CASE

The Appellants filed suit on April 6, 2020 maintaining that they owned 4.33 acres of land as
had been determined by a number of surveys as reflected in the record. The Respondent filed a
general denial. No pleading of adverse possession was raised or even mentioned in his answer. The
trial judge determined that the Respondent proven to be (both himself and his chain of title) owned
not just 1.24 acres as is shown on the plats of record but also had proven an adverse possession
claim of an additional 1 acre of land as well as an additional one-half acre of land, thus reducing the
Appellants’ ownership to slightly over 2.5 rather than the 4.33 acres.

While this action was pending Benjamin Jenkins died and by order of the court his heirs,

Carol Jenkins Jackson and Judy Sharon Jenkins Watson, were substituted as the Plaintiffs.

STATEMENT OF FACTS

The Appellants® father testified that he had owned the premises for many years. He further
testified that he had deeded 1 acre, more or less, to the Respondent’s predecessors in chain of title.
The testimony by Kathy Altman established that the premises had always been legally described as
“one acre, more or less”. (TR 46) The Respondent thereafter mortgaged the property and used the
same description. (TR Ex. 7). When the property was purchased out of foreclosure, the exact same
description was used “one acre, more or less” (TR Ex. 12) The Respondent filed an answer in this
matter (not a counterclaim, just an answer) and introduced a plat using basically the same
boundaries and corner markers as the surveyors for the Appellants. He thereafter testified that he
had used approximately one acre to the west of the premises (which had not been in question prior
to that time) and also approximately one-half acre to the northeast of the property he claimed.

Neither survey showed any adverse claims or any indication of adverse claims by way of
buildings, fences, or other indications of adverse claim to be found on the ground. The only
testimony in the record which goes back to 1933 is that of the Appellants® father that testified the
Respondent’s chain of title had ever used any property other than that property he had deeded to






him. It was further testified by neighboring landowner, Mr. Inabinett, that he had never seen an
adverse use (during this same time period) of the land claimed by the Respondent in this matter.

ARGUMENT AND CITATION OF AUTHORITY

L DOES THE EVIDENCE TAKEN AS A WHOLE SUPPORT
THE TRIAL JUDGE’S DECISION THAT THE DEFENDANT
RIVERS AND THE PERSON FROM WHO HE CLAIMED
HAD OWNED THE PREMISES IN QUESTION AS FAR
BACK AS 19337

The only people who testified in this matter who were alive in 1933 was the late Benjamin
Jenkins who had deeded the property into the chain of title of the Respondent Rivers. He was quite
adamant that the deed was for one acre of land, no more, and that amount of land had been used by
the Rivers chain of title. He was further adamant that there had been no agricultural use nor
anything else that would act as a claim of more than one acre during the entire time that the Rivers
chain occupied the property. This was further buttressed by the testimony of Luke Inabinett who
was also, during this period of time, equally adamant that the predecessor in title to Rivers had not
had any significant agricultural or any other use of the premises other than a homestead. There was
testimony by Doris Holmes that during the 60s there had been agricultural use of the premises by
the Respondent Rivers’ family. How much it was and where it was, was in some dispute and she
finally said it was about half the size of the courtroom. (TR 181, Line 8 — TR 181, Line 5) In further
describing the use of the Respondent Rivers referred to it as “his little garden. (TR 186, Line 22).
The earliest plats of the premises that are of record are one prepared by Khalil that was done in
2001. (Plaintiff's Exhibit 10) It shows that Appellants’ predecessor owned 4.331 acres and
importantly, all the corners to the premises were there. (CM (0} is survey talk for corner marker, old
concrete monument found). They are exactly what the Appellants’ claim is their property.
Thereafter, a plat was done by David Youmans which was prepared April 22, 2009 which found the
same corner markers but did not show an encroachment on the above property of the Jenkins

property by the Rivers claim. It further shown the drain field for the Rivers septic tank was located






on the Jenkins property. It further showed the original corner markers as were established by Khalil
some years earlier.

The testimony additionally shows that Mr. Rivers was born in 1958, therefore would not
have knowledge of the original history of the property until sometime in 60s or 70s. Mr. Rivers got
title to the premises in 1991. (IR Ex. 6). He lost it to a foreclosure in 2005. It remained in the
hands of others until he received title back on August 11, 2020. (TR Ex. 17) Thus there is no
showing of any adverse possession by persons who held the title during the 15 years that he did not
have it. The only substantial evidence of the use of the property was that of Mr. Jenkins and of Mr.
Inabinett. They both testified that there had been no use to rise fo the standards of adverse
possession during the 30s, 40s, 50s, and up to the 60s. Murs. Holmes did testify as to some use in the
60s but was never actually able to establish where it was.

The surveys have always shown the Appellants and their predecessor in title owning 4.331
acres. ‘They also show the exact same corner markers. The only encroachment shown is a 4 inch
chain link fence to the west of the parcel claimed by the Respondent. (IR 10) The Respondent
Rivers claims not just the disputed triangle, (Respondent’s Exhibit 4) which again list the exact
same corners as on the prior plats, but per that exhibit, the Respondent is claiming 1.5 acres (the
land to the west of the house spot which is exactly one acre and the triangle to the north of the house
spot which is almost exactly one-half acre.) Thus the Respondent has boot-strapped his “one acre
more or less” to 1.24 acres per the plat plus 1.5 acres that he has claimed by adverse possession
(which was not pled at all). The only actual witnesses to the use of the property being the
Appellants’ father and his neighbor, were adamant that the use testified to by the Respondent never
took place. It is also worthy of note that the surveyors never showed any adverse usage. The
Respondent Rivers and his successors in fitle also consistently used the exact same deed description
“one acre, more or less” when the property was deeded, when the property was mortgaged and for
every other use of the property. The Respondent Rivers admitted to having never paid taxes on the

property, much less as to what amount. The Appellants believe that the evidence, taken as a whole,





shows no claim of adverse possession of a parcel bigger than 1.0 acre has been established by the

Respondent Rivers, and that should have been rejected.

IL. IS THE PLAINTIFF ENTITLED TO A RULING AS TO HIS
OWNERSHIP AGAINST ANY OTHERS?

The Appellants claimed ownership of the premises against all the adjoining landowners and
most of the rest of the world. As noted by the Repsondent in his answer, Paragraph 4, he agrees that
they are proper parties to this. Other than noted in their Order there is actually no finding of fact or
conclusions of law as to the Appellants’ ownership as to the balance of the premises. South
Carolina Law (to quite title) (Section 15-67-20) holds that only one action such as this can be
brought. Thus the Appellants do not have the right to bring an additional action.

The Plaintiff is informed and believes that he is entitled to an order of this court remanding
this matter back to the circuit judge for a determination of the claims of any other parties as to the

premises and the ownership of the premises being in the Plaintiffs, heirs of Benjamin Jenkins.

CONCLUSION

The Appellants are informed and believes that they are entitled to order of the court
reversing the determination by the circuit judge that the Respondent Rivers has proven his claim to
any acreage above the one acre on the grounds of adverse possession, as well as an order remanding
this case back to the circuit court for a determination of the ownership or claims of any other parties.

Respectfully submitted,

Law Office of R. Thayer Rivers, Jr.

/ / | o /l‘
VI W ce, ‘J[\zr N
R. THAYER RIVERS, JR.

Post Office Box 668
Ridgeland, South Carolina 29936
(843) 726-8136

SC Bar Number 4754

Attorneys for the Appellants
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November 16, 2023.
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The Appellants hereby designate the following documents to be included in the Record
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ORDERS:

1. Final Judgment Quieting Title filed May 6, 2022.
2. Order Denying Motion for Reconsideration filed July 18, 2023.

PLEADINGS:

1. Summons and Complaint filed April 6, 2020.

2. Answer of Michael Rivers filed June 4, 2020.

3. Motion for Reconsideration filed May 13, 2022.

4, Memorandum in Opposition to Motion for Reconsideration filed July 15, 2022.

TESTIMONY:
1. Curtis Inabinett testimony - Page 60 through page 82, Line 1

2. Ben Jenkins testimony (by publication of deposition) Page 87, Line 18 through Page 88,
Line 19; Page 89, Line 24 through Page 93, Line 8; Page 98, Line 8 through Page 99, Line 3;
Page 102, Line 19 through Page 102, Line 25; Page 104, Line 21; Page 105, Line 24 through
Page 106, Line 19; Page 107, Line 11 through Page 108, Line 24; Page 110, Line 19 through
Page 113, Line 12; Page 115, Line 4 through Page 118, Line 12; Page 119, Line 20 through Page
126, Line 24 through Page 127, Line 9; Page 127, Line 4 through Line 20; Page 137,Line 1
through Line 4; Page 151 Line 9 through Page 153, Line 5; Page 154,Line 14, Page 157, Line 5;
Page 158, Line 5; Page 161, Line 15; Page 165, Line 17 through Line 23; Page 172, Line 1
through Line 20; Page 174 Line 5 through Line 12; Page 176, Line 19 through Page 177, Line 9;
Page 178, Line 9; Page180, Line 10; Page 182, Line 23 through Page 183, Line 5; Page 187,
Line 8; Page 189, Line 5; Page 194, Linc 3 through Line 8.

3. Deposition of Judy Watkins in its entirety
Testimony of Judy Watkins (trial transcript) Pages 166 through 167

4, Deposition of Michael Rivers in its entirety.
Testimony of Michael Rivers (trial transcript) Pages 193 - 245

DEEDS and PLATS:

1. Appellants’ (Plaintiffs’) trial exhibits as follows:
Deed - Exhibit 17
Deed — Exhibit 18
Deed — Exhibit 20
Deed — Exhibit 21
Deed and Plat — Exhibit 23
Deed of Distribution — Exhibit 25
First Mortgage Deed — Exhibit 26
Second Mortgage Deed — Exhibit 28





Master in Equity Deed — Exhibit 29
Plat — Exhibit 30

Deed — Exhibit 32

Mortgage Deed and Plat — Exhibit 33
Quitclaim Deed — Exhibit 34

Deed recorded 3/7/2014 — Exhibit 39
Deed from Lapp to Rivers — Exhibit 39
Deed Recorded 9/20/16 — Exhibit 39
Deed Recorded 8/17/2020 — Exhibit 41
Deed recorded 9/17/2001 — Exhibit 43
Plat Deated 4/22/09 — Exhibit 44

Plat — Exhibit 61

Plat — Exhibit 67

Proposed subdivision — Exhibit 69
Deposition transcript with Exhibits — Exhibit 153

2 Respondent’s (Defendant’s) trial exhibits:

Photograph — Exhibit 198
Photograph — Exhibit 216
Photograph — Exhibit 218
Plat — Exhibit 222

I certify that this designation contains no matter which is irrelevant to this appeal.

LAW OFFICE OF R. THAYER RIVERS, JR.

\
,_, -
By: /< 7/ %LJA zu;d
R. THAYER RIVERS, JR.

Post Office Box 668
Ridgeland, SC 29936
843-726-8136
843-726-4401

SC Bar Number 4754
Attorney for the Appellants

November 16, 2023.
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Ridgeland, SC, 29936
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