
THE STATE OF SOUTH CAROLINA 

In the Court of Appeals 
 

APPEAL FROM CHARLESTON COUNTY 

Court of Common Pleas 

 

The Honorable George M. McFaddin, Jr., Circuit Court Judge 

The Honorable Roger M. Young, Sr., Circuit Court Judge 
 

Trial Court Case No. 2023-CP-10-01512 

Appellate Case No. 2023-001494 

 
Charleston SC Property Holdings, LLC, Hanahan SC Property Holdings, LLC, and Michael 

Flanagan, Receiver………………………………………………………………..Respondents, 

v. 

Rittenberg OP, LLC, Hanahan OP, LLC, Goldner Capital Management, LLC, SC Two 

OP Holdings, LLC, and Samuel Goldner……………………………………………..Appellants. 
 

MOTION TO DISMISS PART OF APPEAL 
 

 

Respondents Charleston SC Property Holdings, LLC and Hanahan SC Property 

Holdings, LLC (“Movants”) respectfully move to dismiss certain parts of this appeal due to 

Appellants’ failure to timely serve the Notice of Appeal as required by Rule 203(b)(1), 

SCACR, and for appealing certain issues which are premature and/or moot. This motion is 

based upon the grounds set forth herein and upon the Affidavit1 and other Exhibits attached 

hereto.  

INTRODUCTION 

Appellants seek to appeal Judge George M. McFaddin’s Order Appointing Receiver 

entered on April 14, 2023 (“April 14 Order”) and his Form 4 Order entered on April 27, 2023 

(“April 27 Order”) which denied Appellants’ Rule 59(e) motion for reconsideration of the April 

14 Order. Pursuant to Rule 203(b)(1), SCACR, and applicable caselaw, any Notice of Appeal 

1 See Affidavit of Movants’ counsel attached hereto as Exhibit A. 
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of the April 14 Order and the April 27 Order denying reconsideration of the April 14 Order was 

required to be served by May 30, 2023 (May 29th was Memorial Day). Appellants, however, 

did not serve their Notice of Appeal until September 13, 2023 (See Appellants’ Proof of Service 

filed with this Court on October 13, 2023), which was one hundred and six (106) days too late. 

Therefore, Appellants’ appeal of the April 14 Order and the April 27 Order denying 

reconsideration of the April 14 Order is untimely and must be dismissed. 

As described below, Appellants also seek to appeal certain issues that are subject to 

Appellants’ separate, still pending motion for reconsideration, which the Circuit Court has not 

ruled upon. Pursuant to South Carolina law, a party cannot appeal issues that have not yet been 

finally ruled on. Appellants’ appeal of such issues must be dismissed as premature. 

Appellants also seek to appeal Judge Roger M. Young’s Order Approving Receiver’s 

Entry Into Operations Transfer Agreement and Lease Termination Agreement entered on 

August 23, 2023 (“August 23 Order”) and his Order entered on September 8, 2023 (“September 

8 Order”) which denied Appellants’ motion to reconsider the August 23 Order. In this motion, 

Movants are not requesting dismissal of the appeal of the August 23 Order and the September 

8 Order, but Movants reserve all rights regarding the appeal of those two Orders. 

FACTS 

This is a breach of lease case involving two skilled nursing facilities. Charleston SC 

Property Holdings, LLC (“Charleston Respondent”) owns the real property located at 1137 

Sam Rittenberg Boulevard, Charleston, South Carolina, and Hanahan SC Property Holdings, 

LLC (“Hanahan Respondent”) owns the real property located at 1800 Eagle Landing 

Boulevard, Hanahan, South Carolina (collectively, the “Properties”). Rittenberg OP, LLC 

(“Rittenberg Appellant”) and Hanahan OP, LLC (“Hanahan Appellant”) leased the Properties 
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from Charleston Respondent and Hanahan Respondent and operated two skilled nursing 

facilities thereon, formerly known as Viviant Healthcare of Charleston and Viviant Healthcare 

of Hanahan (collectively, the “Facilities”). The leasehold was pursuant to a unified Master 

Lease Agreement for the Properties dated June 14, 2021 (the “Lease”).  

Movants initiated the underlying lawsuit by filing their Complaint and Motion for 

Appointment of Receiver on March 28, 2023.  This action was necessitated due to Appellants’ 

breaches of the Lease, and their endangering of the health and well-being of the residents of 

the Facilities due to Appellants’ operational mismanagement and insolvency. Pursuant to the 

April 14 Order, Judge McFaddin appointed Michael F. Flanagan (“Receiver”) as the Receiver 

for the Rittenberg Appellant, the Hanahan Appellant, the Properties, and the Facilities. A copy 

of the April 14 Order is attached hereto as Exhibit B. 

Appellants filed a Rule 59(e) Motion for Reconsideration, Request for Stay Pursuant 

to Rule 62(a), and Offer of Bond on the same day, April 14, 2023 (the “April 14 Motion”). A 

copy of Appellants’ April 14 Motion is attached hereto as Exhibit C. Judge McFaddin’s April 

27 Order denied the April 14 Motion. A copy of the April 27 Order is attached hereto as 

Exhibit D. 

Appellants then filed a separate Rule 59(e) Motion for Reconsideration of Denial of 

Request for Stay and Offer of Bond on May 5, 2023 (the “May 5 Motion”). The May 5 Motion 

is still pending and has not been adjudicated by the Circuit Court. A copy of the May 5 Motion 

is attached hereto as Exhibit E. 
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ARGUMENT 

I. APPELLANTS’ APPEAL OF THE APRIL 14 ORDER AND THE APRIL 27 

ORDER DENYING RECONSIDERATION OF THE APRIL 14 ORDER IS 

UNTIMELY. 

 

For appeals from the Court of Common Pleas, a “notice of appeal shall be served on all 

respondents within thirty (30) days after receipt of written notice of entry of the order or 

judgment.” Rule 203(b)(1), SCACR. The timely service of the notice of appeal is an absolute 

jurisdictional requirement and, upon the failure of an appellant to timely serve the notice, an 

appellate court must dismiss the appeal. Elam v. South Carolina Dep’t of Transp., 602 S.E.2d 

772, 775 (S.C. 2004).  

The April 27 Order was entered by the Circuit Court and Appellants received written 

notice of its entry the same day. (See Ex. D, April 27 Order.) It did not alter the April 14 Order 

in any way.  Therefore, Appellants were required to serve their Notice of Appeal no later than 

May 30, 20232. The Appellants did not serve their Notice of Appeal until September 13, 2023, 

which was one hundred and six (106) days too late. 

Consequently, the Court of Appeals lacks jurisdiction to consider the Appellants’ 

appeal of the April 14 Order and the April 27 Order denying reconsideration of the April 14 

Order, and such appeal must be dismissed as untimely. Rule 203(b)(1), SCACR; Elam, 602 

S.E.2d at 775, 778. 

II. APPELLANTS’ APPEAL OF THE APRIL 27 ORDER, TO THE EXTENT 

THE APPEAL INVOLVES THE TWO ISSUES IN THE PENDING MAY 5 

MOTION, IS PREMATURE AND/OR MOOT. 

 

2Appellants’ May 5 Motion did not toll the time for serving a Notice of Appeal from the April 14 Order or 

the April 27 Order denying reconsideration of the April 14 Order. The May 5 Motion does not request further 

reconsideration of the April 14 Order. Even if it had, South Carolina law is clear that “[a]n appeal may be barred due 

to untimely service of the notice of appeal when a party---instead of serving a notice of appeal---files a successive 

Rule 59(e) motion, where the trial judge’s ruling on the first Rule 59(e) motion does not result in the substantial 

alteration of the original judgment.” Elam, 602 S.E. 2d at 778. 
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In their April 14 Motion, Appellants requested three forms of relief: (1) reconsideration of 

the April 14 Order under Rule 59(e); (2) a stay of the April 14 Order under Rule 62(a); and (3) an 

offer of bond. The April 27 Order denied those three requests for relief. The May 5 Motion does 

not request further reconsideration of the April 14 Order. The May 5 Motion only requests Rule 

59(e) reconsideration of the April 27 Order’s denial of the Appellants’ request for a Rule 62(a) 

stay and offer of bond. As addressed below, the appeal of the April 27 Order, to the extent the 

appeal involves those two issues contained in the unadjudicated May 5 Motion, must be 

dismissed as premature and/or moot. 

South Carolina appellate courts have held that when a motion is pending before a lower 

court, any notice of appeal will be dismissed without prejudice as premature. See Hudson v. 

Hudson, 290 S.C. 215, 216 (1986); see also Elam, 602 S.E. 2d at 783 n.2 (citing to Hudson for 

the holding that when a timely post-trial motion is pending before the lower court, any notice of 

appeal will be dismissed without prejudice as premature). Accordingly, the appeal of the April 

27 Order, to the extent the appeal involves the two issues contained in the May 5 Motion, is 

premature since the May 5 Motion has yet to be adjudicated, and must be dismissed. See 

Hudson, 290 S.C. at 216. 

Furthermore, any appeal from the April 27 Order’s denial of Appellants’ request for a 

Rule 62(a) stay is moot. In their April 14 Motion, Appellants requested a Rule 62(a) stay of the 

April 14 Order “while this Motion for Reconsideration is under consideration and until appeal is 

taken….” (See Ex. C, April 14 Motion, p.1). As addressed above, the Circuit Court denied the 

April 14 Motion in the April 27 Order, and Appellants failed to file a timely appeal. Accordingly, 

there is no basis for a Rule 62(a) stay, and the appeal is moot to the extent it relates to Appellants’ 

previous request for a Rule 62(a) stay. 
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CONCLUSION 

 For the reasons set forth above, Movants respectfully pray that parts of this appeal be 

dismissed as addressed herein. Specifically, Movants request that: 

(A) The appeal from the April 14 Order, and from the April 27 Order denying reconsideration 

of the April 14 Order, be dismissed as untimely; and 

(B) The appeal from the April 27 Order, to the extent the appeal involves the two issues 

which are the subject of the pending May 5 Motion (e.g., denial of stay and denial of 

offer of bond), be dismissed as premature and/or moot. 

 

Respectfully submitted, 

/s/ Charles P. Summerall, IV_____________________ 

Charles P. Summerall, IV (SC Bar#5433)  

          Direct:  (843) 727-2205 

Email: Summerall@wglfirm.com 

 

     James W. Clement (SC Bar#102467) 

Direct:  (843) 727-2224 

Email:  Clement@wglfirm.com 

 

WALKER GRESSETTE & LINTON, LLC 

P.O. Drawer 22167 

Charleston, SC 29412 

Fax: 843-727-2238 

 

-AND- 

 

Aharon S. Kaye (pro hac vice) 

Noah Siegel (pro hac vice) 

GUTNICKI LLP 

4711 Golf Road, Suite 200 

Skokie, Illinois 60076 

Telephone: (847) 745-6594 

akaye@gutnicki.com 

nsiegel@gutnicki.com 

 
Attorneys for Movants 

 

November 17, 2023 
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